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FOREWORD 


Industrial  pensions  began  in  America  more  than  100  years  ago  and 
in  the  last  25  years,  they  have  enjoyed  enormous  growth.  Today,  more 
than  30  million  American  workers  are  relying  on  private  pension 
and  welfare  plans  as  a  major  source  of  economic  security  in  old  age. 
The  assets  of  private  pension  arrangements  increased  from  $2.4  bil- 
lion in  1940  to  more  than  $150  billion  in  1975  making  these  funds  one 
of  the  largest  sources  of  private  capital  in  the  economy.  These  changes 
have  radically  altered  the  retirement  security  expectations  of  the 
American  people. 

But  for  the  most  part,  this  phenomenal  growth  was  largely  unregu- 
lated. While  the  absence  of  substantive  requirements  helped  promote 
growth  of  the  private  system,  the  resulting  plans  set  up  difficult  and 
sometimes  insurmountable  obstacles  to  plan  participants. 

Passage  of  this  legislation  is  the  end  product  of  years  of  study  and 
development  by  the  Committee  on  Labor  and  Public  Welfare.  For 
their  work  in  this  effort.  I  wish  to  extend  a  special  thanks  to  all  of  my 
colleagues  on  the  Committee  whose  contributions  and  support  made 
this  landmark  reform  possible.  A  particular  tribute  must  be  reserved 
for  the  distinguished  ranking  minority  member  of  the  Committee 
(Mr.  Javits)  whose  efforts  dating  back  to  1967  awakened  Congress  to 
the  need  for  comprehensive  reform. 

The  Employee  Retirement  Income  Security  Act  responded  to  the 
recommendations  of  the  Senate  study  and  to  the  objectives  of  a  broad 
consensus  for  comprehensive  reform.  The  new  rules  reflect  a  careful 
balance  of  incentives  and  controls  designed  by  Congress  to  improve 
the  equitable  character  of  private  plans  while  encouraging  their  fu- 
ture growth  and  development. 

Implementation  of  the  ERISA  standards  will  demand  an  effective 
administration  with  a  unique  understanding  of  the  impact  of  its  re- 
quirements. To  aid  those  responsible  for  its  administration,  I  have 
asked  the  committee  staff  to  compile  this  legislative  history  with  the 
assistance  of  the  Department  of  Labor  under  whose  direction  the  in- 
dexes were  prepared. 

Harrison  A.  Williams,  Jr., 

Chairman. 
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Explanatory  Notes  for  Using  the  Indexes 

Because  indexing  techniques  vary  according  to  such  factors  as  the 
purpose  to  be  served,  the  nature  of  the  subject  matter  indexed,  and 
the  conceptions  of  persons  who  do  the  indexing,  the  following  ex- 
planatory notes  on  the  indexes  published  herein  should  be  helpful  to 
their  users. 

The  indexes  were  developed  to  facilitate  use  of  the  basic  legislative 
documents  in  assisting  to  determine  the  Congressional  intent  under- 
lying various  provisions  of  the  Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  This  orientation  and  the  complex  nature  of 
the  legislation  resulted  in  two  basic  design  features.  First,  the  index 
headings  are  fashioned  primarily  to  describe  subjects  or  concepts 
rather  than  specific  legislative  provisions  or  key  words.  This  was  nec- 
essary to  encompass  the  wide  range  of  proposals,  discussions,  and  mod- 
ifications leading  to  the  provisions  enacted  in  ERISA.  Thus,  it  may  be 
necessary  on  occasion  for  the  index  user  to  relate  a  provision  of 
ERISA  or  of  a  forerunner  bill  having  a  certain  heading  to  an  index 
heading  stated  a  different  way. 

The  second  basic  design  feature  is  that  subjects  or  concepts  generally 
are  referenced  to  single  index  headings.  In  other  words,  where  multiple 
index  headings  for  a  particular  subject  could  be  used,  only  one  heading 
is  used  for  giving  page  references.  Thus,  once  the  user  determines 
that  he  has  found  a  heading  covering  his  subject,  he  need  not  be 
concerned  that  some  other  heading  might  also  cover  the  subject  with 
possibly  a  difference  in  the  page  references.  The  "see"  cross  references 
are  used  to  help  in  finding  the  correct  heading.  The  "see  also"  cross 
references  are  used  to  indicate  that  there  is  a  closely  related  heading. 

Other  points  on  the  approach  and  techniques  used  in  the  indexes 
follow. 

1.  There  are  nine  basic  indexes  covering  broad  subject  areas,  as 
follow : 

Definitions 

Reporting  and  Disclosure 
Participation  and  Vesting 
Funding 

Fiduciary  Responsibility 
Termination  Insurance 
Enforcement 
Internal  Revenue  Code 
Miscellaneous 
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2.  The  documents  indexed  are  limited  to  bills,  reports,  the  "bill"  print 
of  broad  amendments  such  as  those  in  the  nature  of  a  substitute,  and 
floor  debates.  At  the  end  of  these  explanatory  notes  is  a  list  of  such 
documents  printed  in  this  legislative  history.  The  list  is  annotated  as 
to  several  documents  which,  in  whole  or  in  part,  are  not  indexed  for 
the  purpose  of  avoiding  duplication.  For  example,  H.R.  4200  as  passed 
by  the  Senate  is  not  indexed  because  the  same  legislation  became  the 
Senate  amendment  to  H.R.  2.  Also,  for  example,  the  substitute  bill 
printed  in  the  Conference  Report  is  not  indexed  because  of  its  close 
similarity  to  the  final  law.  In  addition,  prints  in  committee  reports  of 
the  Welfare  and  Pension  Plans  Disclosure  Act  as  it  would  be  changed 
are  not  indexed. 

While  certain  substantive  amendments  are  not  indexed  as  to  the 
"bill"  print,  they  are  indexed  as  to  the  floor  consideration  on  them. 
Technical,  clerical,  and  conforming  changes  generally  are  not  indexed 
where  they  are  not  described  in  the  documents  as  to  their  subject 
matter. 

3.  The  index  titled  Internal  Revenue  Code  covers  only  matters  re- 
lated to  the  Internal  Revenue  Code  of  1954,  as  amended,  which  do  not 
fall  within  one  of  the  other  indexes. 

4.  The  index  titled  Definitions  covers  definitions  regardless  of  the 
subject  area  to  which  they  pertain.  As  a  rule,  there  are  no  cross  refer- 
ences f  rom  the  other  indexes  to  the  Definitions  index.  Also,  definitions 
which  seemed  to  have  been  used  solely  for  convenience  in  drafting 
are  omitted.  An  example  would  be  where  "Secretary"  is  defined  to 
mean  "Secretary  of  Labor."  Another  example  would  be  where  a  term 
is  defined  solely  for  purposes  of  the  provision  immediately  preceding 
the  definition. 

5.  Certain  index  headings  include  page  references  only  where  there 
is  broad  treatment  or  application  of  the  matter  in  the  documents. 
These  headings  are : 

Effective  dates; 
Need  for  .  .  .  ; 
Plans  covered ; 
Previous  law ; 

Regulations/rules,  general  authority. 
Instances  of  narrow  treatment  or  application,  to  the  extent  they 
occur  in  the  documents,  generally  are  not  indexed  separately,  but  may 
be  found  within  the  page  references  given  under  the  index  heading 
covering  the  particular  subject  to  which  they  pertain.  For  example, 
a  pa  ire  reference  to  ERISA  section  505,  regarding  authority  to  issue 
regulations  under  Title  I,  is  included  under  the  "regulations"  main 
heading  in  the  Reporting  and  Disclosure  index.  Participation  and 
Vesting  index,  etc. ;  specific  authority  to  issue  regulations  regarding 
the  filing  of  annual  reports  may  be  found  within  the  page  references 
given  under  "Annual  report  or  return— filing  requirements"  in  the 
Reporting  and  Disclosure  index.  • 

6.  The  index  heading  "Previous  law"  refers  to  discussions  or  state- 
ments about  the  status  of  law  before  ERISA.  Therefore,  the  refer- 
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ences  include  discussions  addressed  in  terms  of  current  law,  since  the 
discussions  took  place  before  enactment  of  ERISA. 

7.  The  word  "participants"  in  the  indexes  usually  means  "partici- 
pants and  beneficiaries." 

Finally,  it  should  be  noted  that  any  interpretation  of  legislatiye 
documents  which  is  inherent  or  implied  in  the  indexes  or  these  ex- 
planatory notes  is  not  to  be  considered  as  the  official  yiew  of  the  U.S. 
Department  of  Labor. 
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(12)  S.  4  Amendment  No.  496   1271-1497 

(13)  S.  4  Amendment  No.  497   1498-1568 

(14)  Senate  Report  on  H.R.  4200   1570-78 

(15)  Senate  Consideration  of  S.  4   1579-1882 

(16)  H.R.  4200  as  Passed  by  the  Senate1   1883-2178 

(17)  H.R.  2  as  Reported   2181-2347 

(18)  House  Report  on  H.R.  2   2348-92 

(19)  H.R.  12481  as  Introduced   2394-2583 

(20)  House  Report  on  H.R.  12481   2584-2759 

(21)  H.R.  12906  as  Introduced  2   2761-2922 

(22)  H.R.  12855  as  Introduced   2924-3114 

(23)  House  Report  on  H.R.  12855   3115-3292 

(24)  House  Report  explaining  H.R.  12906  [printed  in  Congressional 

Record]   3293-3350 

(25)  House  of  Representatives  Consideration  of  H.R.  2   3351-3596 

(26)  Senate  Consideration  of  H.R.  2   3597-98 

(27)  H.R.  2  as  Passed  by  the  Senate   3599-3895 

(28)  H.R.  2  as  Passed  by  the  House  of  Representatives   3898-4250 

(29)  Conference  Report  on  H.R.  2  3   4277-4654 

(30)  House  of  Representatives  Consideration  of  Conference  Report  to 

accompany  H.R.  2   4656-4730 

(31)  Senate  Consideration  of  Conference  Report  to  accompany  H.R.  2_  4733-4835 

(32)  Public  Law  93-406,  approved  by  the  President  on  September  2, 

1974    4836-5043 


1  Not  indexed  to  avoid  duplication  with  item  (27). 

2  Not  indexed  to  avoid  duplication  with  Title  I  in  item  (28). 

3  The  substitute  bill  is  not  indexed  to  avoid  duplication  with  item  (32). 
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DEFINITIONS 

Pages  in 
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Accrued  benefit   12, 

285,  1119,  2408-09,  2648-49,  2939-40,  3180-81,  3327-29,  3911,  4072- 
73,  4540,  4843-^4,  4912 

Accrued  liability   2257-58,  3912-13,  4844 

Accrued  portion  of  normal  retirement  benefit   14, 

59,  76,  495-96,  544,  1315-16,  3745-46 

Accrued  portion  of  the  regular  retirement  benefit  12-13, 

695-98,  2252-55 

Accumulated  contributions   332-33, 

843,  2416,  2852-53,  2946-47,  3626,  3989-90,  4080-81,  4868,  4917-18 
Accumulated  funding  deficiency   853, 

1152,  1308,  2424,  2440,  2664,  2955,  2970,  3196-97,  3335,  3638,  3998, 

4089,  4104,  4551,  4876,  4921 

Accumulated  vesting  deficiency   1323,  3653 

Adequate  consideration  11-12, 

148,  284-85,  543,  694,  971,  1414,  2251,  2357,  3306,  3744-45,  3908-09, 

4842-43 

Administrator   11-12, 

72-73,  100-01,  146-47,  283-84,  492-93,  541^2,  693-94,  877,  961-62, 
1412-13,  2250-51,  2452-53,  2982-83,  3331,  3743,  3907-08,  4116-17, 
4842,  4934-35 

Advance  funding  actuarial  cost  method   2258,  3913,  4844 

Amount  involved   371,  977-78, 1471,  3798,  4984 

Ancillary  benefits   1373,  3702 

Annuity  starting  date   3000,  3983,  4134,  4870,  4943 

Any  other  participant   2293 

Appropriate  conversion  factor   332, 

843,  2415,  2852,  2946,  3625,  3989,  4080,  4868 

Average  taxable  wages   3348 

Basic  benefit   1023-24,  1526,  2517-18,  3048,  3852,  4182,  4961,  5010 

Beneficiary   8,  70-71,  98,  490,  691,  960,  2248,  3905,  4841 

Benefit  plan  services   1171 

Break  in  service   4864,  4911-12 

Church  plan   2449-51, 

2635,  2080,  2979-81,  3167,  3212,  3321-22,  3344-45,  3914-15,  4113-15, 

4845,  4933-34 

Class  year  plan   119, 

238,  511,  846,  1117,  2420,  2653,  2950-51,  3185-86,  3628,  4085,  4545, 
4865 

Commerce   9,  69-70,  97,  489,  692,  960, 1338,  2249,  3906,  4841 

Compensation    2518,3049,4183,4961,4966 

Consultant   48, 

180,  318,  575-76,  740,  949, 1453,  2299,  3784,  3966,  4894 

Controlled  group  of  corporations   2638,3170,4933 

Convicted  or  disability  of  conviction   48, 

179-80,  317,  575,  740,  948,  1453,  2299,  3782,  3965-66,  4894 

Correct    1319,1323,1471-72,2440,2970,4104 

Correction   371,  864,  978, 1471-72,  3649,  3653,  3799,  4984 

Correction  period   371-72, 

864-65,  978-79,  1319-20,  1323-24,  1472,  2440-41,  2970-71,  3649-50, 

3653-54,  3799,  4104-05,  4984 

Covered  service   76, 103, 148-49,  544-45, 1416,  2445 

Current  value   14,  698,  2256,  3912,  4844 

Date  of  termination   4639,  5035 

Defined  benefit  plan   2454,2984,3915,4079-80,4118,4845,4935 

Defined  contribution  plan   2454,  2984,  4118,  4935 


(XV) 
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Pages  in 
Legislative  History 

Definitely  determinable   2679,  3211,  3344 

Disqualification  date   4030 

Disqualified  person   4562,  4590,  4982 

Earliest  retirement  age   3000,  3983,  4134,  4870,  4943 

Earned  income   252,  343,  1000,  1501,  3727 

Eligible  individual  account  plan   4888 

Employee   8,  70,  98,  490,  601,  691,  2248,  2357,  3306,  3905,  4841 

Employee  accrued  benefit   330-31,  839-41,  3621-24 

Employee  benefit  fund  (See  also  Fund)   7, 

147,  493,  542,  601,  616,  959,  1413-14,  2357-59,  3308,  3744 

Employee  benefit  plan   6-7, 

147,  282,  284,  542,  689-90,  958,  1413,  2247,  3743,  3904,  4810 

Employee  organization   7-8,  71,  99,  490-91,  690,  960,  2247,  3904,  4840-41 

Employee  pension  benefit  plan  (See  Employee  benefit  plan.) 

Employee  stock  ownership  plan   4889,  4983 

Employee  welfare  benefit  plan  (See  also  Employee  benefit  plan)   631, 

2246,  3903,  4840 

Employer   8,  70,  98,  489-90,  691,  905,  963,  1057,  1360,  2248,  3369,  3905,  4841 

Employer-group   970-71,  1450,  3781,  3790-91 

Employer  real  property   4888 

Employer  security   4888 

Enrolled  actuary   1487,  3924-25,  4170,  4850.  5010 

Excess  benefit  plan   4845 

Excess  contributions   2544-45,  2975-76,  4186-88,  4973-74 

Experience  deficiency   74,  102,  243,  494,  602,  1073,  1612 

Experience  loss  2661,  3194 

Fiduciary  12-13, 

150-52,  286,  372,  546,  614-15,  695,  962,  975-76,  1171,  1417,  1469-70, 
2253,  2257-58,  2458,  2468,  3300,  3306-09,  3747,  3796,  3910-11.  4590, 
4843,  4982-83 
Fiscal  year  of  the  plan  (See  Plan  year.) 

Fixed-contribution  multiemployer  plan  76-77 

Full  funding  limitation   1128, 

2431,  2961-62,  3202,  4004-05,  4195-96,  4879,  4923-24 

Fully  funded   74,  101-02,  493,  602 

Fund  (See  also  Employee  benefit  fund)   71,  99,  491,  542,  3306 

Funding   74,  102,  494,  595,  1620,  2354,  3379 

Government  plan   2449,  2979,  3914,  4113,  4844-45,  4933 

Guaranteed  benefit  policy   4882 

Hour  of  Service   4860,  4863,  4906,  4911 

Individual  account  plan   3915,  4845,  4888 

Individual  retirement  account  4194.  49(i(i 

Individual  retirement  annuity  4196.  4!H;7 

Industry  or  activity  affecting  commerce   9, 

70,  97-98,  489,  692,  960-61,  2249,  3906,  4841 

Initial  unfunded  liability   73,  101,  493 

Initial  unfunded  past  service  liability   3639-40 

Insurer    4882 

Interested  party   1386,  5030 

Investment  manager   3917,  4846 

Joint  and  several  liability   4983 

Liability   4712 

Liberal    121 

Mandatory  contributions   333, 

844,  929,  1152,  1392,  2416-17,  2853,  2947,  3626,  3721-22,  3990,  4081, 

4868,  4918,  5033 

Market  value   13,  150,  286,  545,  1416-17.  3747 

Market  obligation   4889  «.K) 

Member  of  family  (See  also  Relative)   977,  1470,  3797.  4983 

Moncv  purchase  plan   72,  100,  492,  908,  1372.  3702,  4559 

Month  833, 1284,  3613 
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Multiemployer  plan   104, 

496,  602,  894-95,  1158,  1358-59,  2258,  2357,  2451-52,  2634,  2981, 
3166,  3306,  3688-89,  3916-17,  4115-16,  4532,  4846,  4934,  5010 

Named  fiduciary   4564,  4882 

Net  assets   2294,3961 

Net  worth  of  employer   933,  1155,  1397,  3726,  4643,  5036 

Non-basic  benefits   4633,  5011 

Nonforfeitable   2251-52,  3306,  3909,  4843 

Nonforfeitable  pension  benefit   12,  148,  285,  544,  695,  1414-15,  3745 

Nonforfeitable  right   75,  103,  494  -95,  602,  2357,  3306 

Normal  retirement  age  (See  also  Regular  retirement  age)   76, 

103,  239,  495,  602,  1119,  2409-10,  2939-40,  3911,  4073-74,  4540,  4913 

Normal  retirement  benefit  (See  also  Regular  retirement  benefit)   75-76, 

103,  495,  602,  4843,  4913 

Normal  (service)  cost   74-75,  102,  494,  602,  699,  2257,  2357,  3912,  4844 

One  year  break  in  service   4864,  4911-12 

Owner-employee   1151,  3854 

Partial  termination   2296,  3346,  3729,  4013,  4643,  4659,  4670 

Participant    8, 

70,  98,  490,  691,  877,  959-60,  1342,  1483-84,  1840,  2248,  3671-72, 

3905,  4841 

Partnerships ;  trust   976-77,  1470,  3797,  4983 

Partv  in  interest   9-10, 

151-52,  282-83,  370,  546-47,  692-93,  956,  973-75,  1171,  1417-18, 
1466-68,  2249-50,  2256-57,  3306,  3748-49,  3793-96,  3797,  3906-07, 
3910-11,  4590,  4841-42,  4981-82 

Pension  benefit   76,  103-04,  149,  495,  545,  1416,  3745 

Pension  plan  (See  also  Retirement  plan)   71-72,  99,  492,  1839 

Person   9,  71,  98,  490,  691,  960,  2248,  3905,  4841 

Plan  ( Sec  Employee  benefit  plan. ) 

Plan   sponsor   4842 

Plan  year   4846 

Portability   596 

Present  value   14,  698-99,  2256,  3912,  4844 

Present  value  of  annuity  certain   699-700,  2257,  3912 

Present  value  of  underfunding   4038 

Pro  rata  share   913-14,  1376,  3705 

Professional  individuals   5023 

Professional  service  employer   5023 

Profit-sharing  plan   1338 

Profit-sharing  retirement  plan   72,  90-100,  491-92,  601,  2357,  3306,  3668 

Prohibited  transaction.,  369-70,  965-67, 1163-65, 1460-61,  1614, 1728,  3787-88,  4978 

Proprietary  employee   930-31,  1151,  1189,  1533,  1707,  1778,  3758-59 

Qualified  actuary   2265 

Qualified  employer  real  property   4584-85,  4889 

Qualified  employer  security   4584,  4889,  4983 

Qualified  insurance  carrier   77,  105,  496-97,  877,  1342-43,  3671 

Qualified  joint  and  survivor  annuity   3000,  3983,  4134,  4870,  4943 

Qualified  joint  and  survivor  option   2556-57,  3090 

Qualified  plan   877,  1341,  3671 

Qualified  public  accountant   18-19,  704-05,  2263-64,  3923,  4849 

Registered  plan   72,  100,  492 

Regular  retirement  age  (See  also  Normal  retirement  age)   14,  698,  2255-56 

Regular  retirement  benefit  (Sec  also  Normal  retirement  benefit)   13, 

695,  2252,  3911 

Relative  (See  also  Member  of  family)   10, 

146,  283,  541,  693,  1412,  2250,  3743,  3907,  4842 

Retirement  plan  (Sec  also  Pension  plan)   1438,  3768 

Security    12, 

149-50,  286,  544-45,  695,  1416,  2252,  3746-47,  3909-10 
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Separate   account   11, 

147-48,  284,  542-13,  694,  959,  962-63,  1414,  1465-66,  2251,  3744, 
3792-93,  3908,  4842 

Shareholder  employee   2518,  3048-49 

Special  payment   75,  102-03,  494 

State    9, 

69,  97,  489,  691-92,  877,  960,  2248-49,  2254-55,  3672,  3905-06,  4841 

Stockholdings   976,  1469-70,  3797,  4983 

Substantial  business  hardship   1130, 

2435-36,  2669-71,  2965-66,  3206,  4099-4100,  4880,  4925 

Substantial  economic  hardship   1304-05,  1332-33,  3634 

Substantial  economic  injury   128-29,  236-37,  521,  589,  628,  1822 

Substantial  employer   993-94,  1158,  1358,  3687-88,  5010 

Substantial  owner   4029,  4636-37,  5024 

Substantial  (plan)  improvements   1626,  1721 

Successor  plan   1148,  1371,  3700,  4028,  5022 

Supplementary  plan   3307,  3915-16,  4874,  4940 

Target  benefit  plan   2663-64,  3196,  3335,  3380,  3402,  4551 

Taxable  period   370,  977,  1470-71,  3798,  4983-84 

Termination  benefit   2319 

Trustee  responsibility   4886 

Unaffiliated  employers   77,  104-05,  496 

Unfunded  accrued  liability   2258,  3913,  4844 

Unfunded  liability   73-74,  101,  494,  4712 

Unfunded  vested  liabilities   77,  105,  497 

Vested  liabilities   14,  77,  105,  497,  698,  2256,  3911-12,  4844 

Vested  right  (See  Nonforfeitable  right.) 

Wage  increase  index   3348 

Waived  funding  deficiency   860, 

1314,  2336,  2966,  3644,  4100,  4880,  4925 

Year  of  credited  service   4026 

Year  cf  participation   4867,  4916 

Years  of  plan  participation   237 

Year  of  service   833, 

838-39,  1285,  1290-91,  1700-03,  2397-98,  2408,  2413,  2632-35  2646, 
2850-51,  2854-57,  2927-28,  2938,  2943,  3164-65,  3178,  3302,  3319-21, 
3613,  3619-21,  3987-88,  3991-94,  4072,  4529-30,  4536,  4860,  4863, 
4866,  4906,  4911 


REPORTING  AND  DISCLOSURE 

Pages  in 
Legislative  History 

Amendments 

See: 

Plan  description,  registration,  amendments,  and  documents — up- 
dating. 

Summary  plan  description — updating. 
Actuarial  report,  filing  requirements   27-28, 

163-  64,  297-98,  558-59,  631,  705-06,  993^94,  996,  1485,  2264-65, 
2366,  2501-02,  2682,  3032-34,  3214-15,  3298-3309,  3461,  3760-61, 
3810-11,  3924,  3932-34,  4166-68,  4522,  4524-25,  4629-30,  4668,  4741, 
4759-60,  4848-50,  4852-53,  4952,  4954-55 

See  also  : 

Enforcement — Reporting  and  disclosure  requirements — generally. 
Funding — Funding  status  reports. 

Miscellaneous — Actuaries — standards  and  qualifications  for. 
Annual  report  or  return : 

Disclosure  to  participants   28-30, 

164-  66,  299-300,  560-62,  614,  631,  701,  717-18,  1432-33,  2260,  2275- 
77,  2365,  2367,  3298-99,  3377,  3461,  3495-96,  3762,  3764,  3919,  3937, 
3939,  4526,  4742,  4753,  4813,  4847-18,  4856 

Filing  requirements   56-64, 

291-99,  540-41,  552-60,  614,  630,  703,  711-16,  1056-57,  1061,  1215- 
16,  1422-32,  1561-62,  1603-04,  1664,  1728-39,  2261-73,  2366,  2495, 
3026,  3298-99,  3379,  3461,  3495,  3752,  3754-62,  3890,  3921-35,  4160 
4522-24,  4742,  4759,  4847-54,  4952 

See  also: 

Actuarial  report,  filing  requirements. 
Enforcement — Reporting  and  disclosure  requirements. 
Financial  statements,  annual  audit  of. 
Audit  tax  (See  Plan  description,  registration,  amendments,  and  docu- 
ments— fee  requirements. ) 
Certificate  of  vested  rights  (See  Statement  of  vested  rights.) 
Charges  to  participants  for  disclosure : 
See: 

Annual  report  or  return — disclosure  to  participants. 
Plan  description,  registration,  amendments,  and  documents — dis- 
closure to  participants. 
Summary  plan  description — disclosure  to  participants. 

Effective  dates  51, 

189,  321,  586,  620,  632,  743,  831-32,  992,  996,  1061,  1281,  1454,  1484, 
1488,  2301,  2369,  2490,  2505,  2747,  2750,  3021-22,  3036,  3280,  3282, 
3301,  3378,  3612,  3784,  3809,  3813,  3895,  3970,  4155-56,  4170,  4527, 
4653,  4697,  4715,  4742,  4762,  4810,  4834,  4859,  4948,  4955-56 
Exemptions  (See  Secretary  of  Labor — exemptions.) 

Financial  statements,  annual  audit  of  18, 

156,  290-91.  551-52,  614,  631,  703-04,  706-11,  1423,  1604,  1856,  2261- 
62,  2366,  3298-99,  3461,  3753-54,  3921-23,  4522-25,  4692,  4742, 
4759-60,  4848-49 

See  also  Miscellaneous — Accountants — standards  and  qualifications 
for. 

Form  and  detail  of  reports  (See  Secretary  of  Labor — form,  detail,  and  in- 
spection of  reports  and  records. ) 

Insurance  carriers  and  other  entities,  furnishing  of  information  17-18, 

24-25,  155-56,  161-62,  290,  551,  557,  710-11,  713,  1422-23,  2262, 
2269-70,  2366,  3298-99,  3753-59,  3921-23,  3930,  4524,  4848-49,  4853- 
54 

Need  for  improved  disclosure   597, 

613,  1600,  1664,  1872,  2357-58,  3294-96,  3305,  3307,  3369,  3375, 
3578,  3583,  3592,  4661,  4665-66,  4668,  4694,  4742 
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REPORTING  AND  DISCLOSURE — Continued 

Pages  in 

Plan  description,  registration,  amendments,  and  documents :      Legislative  History 

Certification  of  registration  106, 

113-15,  497-98,  506-08,  613-14,  2343,  2374,  3304-05,  4054-56 

Disclosure  to  participants   28-30, 

164-66,  287,  296-97,  560-62,  597,  614,  631,  701-02,  716,  1432-33, 
1603,  2260,  2275-76,  2355,  2365-67,  3298-99,  3375,  3379,  3386-87, 
3397,  3461,  3495-96,  3762,  3764,  3919,  3937-39,  4526,  4665,  4708, 
4723,  4753,  4759,  4847-48,  4855-56 

Fee  requirement   108, 

500,  990-92,  1178-80,  1482-83,  1624,  1632,  1718,  2340-41,  3807-09 

Filing  requirements  16-17, 

28,  115-16,  154,  164,  288-89,  298-99,  508,  549-50,  560,  624,  631,  714- 
16,  1421,  2260-61,  22  i  3,  2465-66,  3298-99,  3304-05,  3461,  3495,  3751- 
52,  3762,  3920-21,  3935,  4522,  4759-60,  4847-48,  4854 

Updating   16, 

154-55,  289,  629,  702,  716-17,  1433,  2260,  2366,  3298,  3938,  4526, 
4723,  4854-55 

See  also: 

Enforcement — Reporting  and  disclosure  requirements. 
Summary  plan  description. 

Plans  covered  14-15, 

111-13,  152-53,  286-87,  504-06,  547-48,  601,  604-05,  614,  624,  631, 
700-01,  1419,  2259,  2356,  2365,  2495,  3026,  3296,  3378,  3385,  3749, 
3752,  3888,  3918-19,  4160,  4522-23,  4742,  4846-47,  4852-53 

Previous  law   590-91, 

613,  1085,  2351,  2358,  2603,  3134,  3295-96,  3305,  3307,  3377,  3386 

Public  inspection  of  reports   28-29, 

36,  108,  164,  299,  500,  560,  719-20,  1057-59,  1061,  1215-16,  1431-32, 
1435-36,  1563-64,  1663,  22  <  3-74,  22  ,  9,  2466-68,  2478-80,  2490,  2750, 
3009-12,  3282-83,  3299,  3762,  3766-67,  3889,  3895,  3935,  3942,  4143- 
46,  4526,  4714,  4767  -68,  4854,  4857,  4947-49 

Recordkeeping  requirements  :   37, 

108,  720,  2279-80,  2368,  2653-54,  3186,  3300,  3307,  3942-43,  4957 

See  also: 

Enforcement — Reporting  and  disclosure — recordkeeping  requirements. 
Participation  and  Vesting — Recordkeeping  requirements. 
Registration  requirements : 

See: 

Plan  description,  registration,  amendments,  and  documents. 
Statement  of  vested  rights. 
Regulations/rules,  general  authority,  Secretary  of  Labor   108, 

115,  318,  500,  743,  773,  1484,  1856,  2339,  2374,  3304,  3741-42,  4050-51, 
4901 

Secretary  of  Labor  : 

Exemptions   153-54, 

287-88,  548-49,  629,  714-15,  1057,  1420,  2274,  2366,  2495,  3026,  3298, 
3461,  3750,  3888,  3935-36,  4160,  4522-23,  4525,  4671,  4742,  4760,  4852, 
4854-55 

Form,  detail,  and  inspection  of  reports  and  records  15-16, 

108,  113,  287,  500,  624,  631,  1056-57,  1856,  2339,  2365,  2495,  3298-99, 
3764-65,  3919,  4050-51,  4522-24,  4526-27,  4759-60,  4767-68,  4848, 
4857-58 

Rejection  of  reports— 29,  624,  715-16,  2274-75,  2366,  3299,  3936-37,  4524,  4855 

Simplified  reports   1856,  3750-51,  4523,  4742,  4854-55 

Variances   287-88,  1420,  3307,  3750,  4523,  4669,  4742,  4760,  4854,  4858 

Secretary  of  the  Treasury,  registration  of  plan  (Sec  Statement  of  vested  rights.) 

Statement  of  nonforfeitable  rights  and  benefits  (Sec  Statement  of  vested  rights.) 

Statement  of  rights  under  the  Act  287,  629,  3919-20,  4856 

Statement  of  vested  rights: 

Disclosure  to  participants  30-31, 

116,  300-01,  508  09,  605,  (525,  701,  718,  1075,  1099,  1106-07,  1146, 
1279,  1434,  1623,  1718,  2277-78,  2367,  2493-94,  2500-01,  2595,  2619, 
2746,  3025,  3031-32,  312(5,  3150,  3279-80,  3299,  3307,  3318-19,  3379, 
3430-31,  3461,  3610,  3764,  3941,  4159,  4165-66,  4526,  4545,  4652-53, 
4668,  4699,  4739,  4856,  4951-52 
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REPORTING  AND  DISCLOSURE — Continued 

Pages  in 

Statement  of  vested  rights— Continued  Legislative  History 

Filing  requirements  30-31, 

116,  300-01,  508-09,  605,  625,  828-29,  1075,  1099,  1106,  1145^6, 
1277-78,  1623,  1719,  1723,  2277-78,  2367,  2491-93,  2619,  2746-47, 
3022-24,  3150,  3279-80,  3299,  3318-19,  3331,  3430-31,  3461,  3607-09, 
3939^1,  4156-58,  4652-53,  4668,  4699,  4739,  4753,  4768,  4804,  4950- 
51,  4961-62 

Multiemployer  plans   2494, 

2740,  3025,  3307,  3319,  3331,  3344,  3380,  3431,  3473,  4159,  4545, 
4653,  4669,  4742,  4768,  4856 

Secretary  of  HEW,  duties  regarding  vested  pension  benefits   31, 

830-32,  1075,  1099,  1106-07,  1140,  1145-46,  1279-81,  1613-14,  1624, 
1650,  1719,  1723,  2278,  2499-2501,  2595,  2619,  2654,  2745-46,  3030-32, 
3126,  3150,  3186,  3278-80,  3299,  3318,  3331,  3430,  3474,  3496,  3580, 
3610-11,  4164-66,  4652-53,  4669,  4699,  4739-40,  4753,  4776,  4804, 
4954 

Transmission  of  information  to  Secretary  of  HEW   31, 

605,  718-19,  829-30,  1075,  1099,  1106,  1152,  1278-79,  1624,  1719, 
1723,  2278,  2367,  2493,  2595,  2619,  2746,  3024-25,  3126,  3150,  3279-80, 
3299,  3318,  3331,  3430,  3609,  3941,  4158-59,  4652-53,  4699,  4739-40, 
4753,  4768,  4804,  4951 

Voluntary  filing   829, 

1278,  2493,  2747,  3024,  3280,  3609,  4158,  4951 
See  also  Enforcement — Reporting  and  disclosure  requirements. 
Summary  plan  description : 

Disclosure   551, 

614,  631,  1432-33,  3763,  4525,  4668,  4708,  4714,  4723,  4742,  4753, 
4755-56,  4796,  4847-48 

Filing  requirements   629, 

4525-26,  4847-48,  4854 

Updating   551, 

631,  1433,  3763-64,  4525,  4723,  4848,  4855-56 
See  also  Enforcement — Reporting  and  disclosure  requirements. 

Terminal  report,  filing  requirements   16, 

153,  287,  548,  629,  701,  714,  1420,  2260,  2273,  2295-96,  2365,  3299, 
3750,  3919,  3935,  3962-63,  4525,  4837,  4760 

Variances : 

Disclosure  of : 

See: 

Funding — Variances — disclosure  to  participants. 
Participation  and  Vestin(] — Variances — disclosure  to  participants. 
From  reporting  and  disclosure  requirements   (See  Secretary  of  Labor — 
variances. ) 


PARTICIPATION  AND  VESTING 

Pages  in 
Legislative  History 

Assignment  or  alienation  of  benefits   56, 

119,  238,  511-12,  625,  1334-36,  1720,  2470-71,  2490,  2617,  2655-56, 
3002,  3021-22,  3148,  3188-89,  3318.  3326-27,  3332,  3429,  3664-68, 
4136,  4155-56,  4547,  4871-72,  4944,  4950 

Back-loading  provisions  (Sec  Vesting  and  benefit  accrual,  special  rules — 
rate  of  current  benefit  accrual.) 

Collective-bargaining  plans   55, 

335-36,  608,  627,  751,  834-35,  874-75,  1042^5,  10*2-73,  1089-90, 
1109-11,  1116,  1119,  1123,  1285,  1335,  1547-50,  1612,  1719,  1822, 
2371,  2401-02,  2445-48,  2595,  2606,  2636-37,  2639-40,  2931-32, 
2975-78,  3126,  3137,  3168-69,  3171-72,  3302,  3312-13,  3322,  3408, 
3417-18,  3423,  3442,  3460-61,  3540-41,  3614-15,  3664-66,  3772-76, 
4065-66,  4109-12,  4531,  4651,  4664-65,  4675-76,  4697,  4738,  4762, 
4770,  4780,  4874,  4907,  4931,  4939-40,  4942 
See  also  Variances — collective  bargaining  plans. 

Effective  dates   57, 

189,  248-49,  339.  586.  622,  634,  751,  836-37.  851-52,  1073-74,  1090, 
1110,  1113,  1124,  1215,  1287-88,  1303-04,  1336,  1612,  1625,  1648. 
1720,  1808-09,  1811,  1874,  2311,  2371,  2465-68,  2490,  2594-95,  2607, 
2611-12,  2639-40,  2659-60,  2396-98,  3021-22,  3125-26,  3138,  3143, 
3171-72,  3192,  3303,  3312-13,  3315,  3322,  3324,  3333-34,  3380, 
3407-08,  3418-19,  3423,  3442,  3617,  3633-36,  3666,  3875-76,  3970. 
3994-95,  4130-32,  4155-56,  4533-34,  4664,  4697,  4715,  4737,  4762. 
4765,  4779,  4807,  4819,  4830,  4874-75,  4939-42,  4950 

Joint  and  survivor  annuities   577, 

601,  621,  633,  733-34,  874-75,  1214,  1334,  1336,  1617,  1720,  1772, 
1831-35,  1864-65,  2290-91,  2370,  2468-69,  2490.  2594,  2617,  2654-55, 
2707,  2398-3000,  3021-22,  3125.  3148,  3187-88,  3240,  3301,  3318, 
3331-32,  3497,  3510-16,  3571-72,  3664,  3666,  3981-83,  4132-34,  4155- 
56,  4546-47.  4669,  4679,  4681,  4738,  4752,  4756-57,  4765,  4805,  4832. 
4942-44,  4950 

Mergers  or  consolidations  of  plans   2469-70, 

2490,  2617.  2655,  2711,  3001-02,  3021-22,  3149,  3188,  3243-44.  3318, 
3332,  3429,  4135-36,  4155-56,  4652,  4872.  4935-36.  4944,  4950 

More  liberal  plan  provisions   121, 

513-14,  607,  625,  1113,  1115,  1719,  2309,  2470,  2642,  3173,  3301,  3323, 
3380,  3401,  3979,  4636,  4735-36,  4786,  4791,  4865 

Multiemployer  plans   607, 

1108,  1116,  2448,  2451-52.  2034.  2646,  2978,  2981-82,  3176,  3188,  3321, 
3326.  4115-16,  4532.  4538.  4738,  4810,  4873,  4932,  4934 
See  also  Variances — multiemployer  plans. 

Need  for: 

Participation  standards   1069, 

1071.  1078.  1081.  1087,  1107-08,  1718,  1761,  1773,  1845-46.  2352  53, 
2360-61.  2592,  2600,  2631-32,  3123,  3131,  3153-54,  3296,  3305,  3311, 
3319,  3370,  3374,  3406,  3415-16,  3460,  3475,  4700,  4734-35,  4790-91. 
^  4800-01 

Vesting  and  benefit  accrual  standards   593-95, 

1071.  107S.  1082,  1087,  1113-14,  1602.  1(519-20,  1634,  1668,  1763-64, 
1773-74.  1791-1812,  1822-27,  1*74,  2353.  2592,  2600-01,  2607, 
2641-42,  3123,  3131-32,  3138-39,  3173-74,  3296,  3305,  3323,  3495, 
3  1!t\  3572-76.  351)1,  4673,  4682,  4687-88,  4700,  4716,  4735,  4791-92, 
4800-01,  4811,  4831 
Participation,  basic  standards: 

Breaks  in  service   56, 

2399  2400,  2605-06,  2633-34,  2929-30,  3146-47,  3175-76,  3312,  3320- 
21,  3992,  4063-64,  4530-31,  4751,  4754-55,  4861,  4875,  4906-07,  4941 
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PARTICIPATION  AND  VESTING— Continued 

Participation,  basic  standards— Continued 

Breadth  of  coverage :  Legislative >mSot? 
See: 

Collective-bargaining  plans. 

Internal  Revenue  Code— Antidiscrimination  rules. 
Participation,  special  rules— non-resident  aliens. 
Vesting  and  benefit  accrual,  special  rules— comparability  of 
plans.  32g 
Maximum  ^--^---^^  3417,' 

3973]  4061,  4529,  4774,  4813-14,  4860,  4906 
Minimum  age.  1220,' 
1283  1611,  1625,  1639-41,  1648,  1700-02,  1719,  1774,  1821,  1875,  2304, 
2360'  2369-70,  2396-97,  2599,  2610.  2638,  2926-27,  3124,  3135,  3164, 
330l'  3311,  3319.  3352,  3380,  3395,  3407,  3415-16,  3456,  3460,  3495-96, 
3508-10,  3549,  3572,  3588,  3612-13,  3972-73,  4060-61,  4527,  4529, 
4660  4674,  4687,  4695,  4700,  4713-14,  4735,  4753-54,  4778,  4786-87, 
4792,'  4800,  4805-06,  4812,  4818,  4825,  4860,  4905-06 

Predecessor  employer  service  — 7 

2448,  2634,  2978,  3166,  3321,  4112,  4531,  4873,  4932-33 
See  also  Mergers  or  consolidations  of  plans. 

Pre-participation  service   55-56,  2633-34,  3165-66,  753-54,  4861 

Year  of  service : 

General  rule   1103 

1284,  1700-03,  2397-98,  2604-05,  2632-34,  2927-28,  3135-36,  3164-66, 
3303,  3416-17,  3613,  3735,  3751,  3754,  3991-92,  4061-62,  4529-50, 
4659,  4674,  4713-14,  4860,  4906 

Maritime   industries   3319-20,  3754,  4530,  4860,  4906 

Temporarv  and  seasonal  employees   1108, 

1112,  1771,  2398-99,  2615,  2643,  2928-29,  3136,  3165,  3311,  3319-20, 
3416-17,  3540,  3572-74,  3992,  4062-63,  4530,  4735,  4754,  4806,  4860, 
4906 

See  also  Enforcement — Participation  and  vesting  standards. 
Participation,  special  rules : 

Air  pilots   2402,  2606,  2637,  2932,  3137,  3169,  3418,  3541,  4066,  4531,  4907 

Controlled  groups  of  corporations/Affiliated  employers   835, 

1111-  15,  1286,  2448-49,  2638-39,  2978-79,  3170-71,  3613,  4112-13, 
4533,  4873-74,  4933 

Keogh  (H.R.  10)  plans   1107-09,1612,1718,2631,2635,3162,3167,4532 

Non-resident  aliens   835, 

873-74,  1111,  1285-86,  1333-34,  2402,  2637-38,  2932,  3169-70,  3615, 
3863,  4066,  4531,  4908 

Payment  of  benefits,  commencement  of   57, 

238-39,  749,  1720,  2309-10,  2370,  2471-72,  2608-09,  2635,  2641,  2649, 
2657,  3140,  3166,  3173,  3181.  3190,  3303,  3314,  3329,  3333,  3401,  3420, 
3736,  3979-80,  4136-37,  4548-49,  4724,  4735,  4871,  4914-15 
Plans  covered — general  rule  and  exclusions  : 

Labor  requirements   51-52, 

111-13,  504-05,  547-48.  604-05,  607,  624,  744-45,  2302-03,  2356, 
2469,  3301,  3313,  3321-22,  3333.  3379,  3384,  3970-72,  4066-67, 
4085-86,  4527-28,  4687,  4731,  4859 

Treasury  requirements   248, 

1720,  2403,  2421,  2594,  2606-07,  2635,  2659,  2932-33.  2950-51,  3125, 
3137-38,  3167,  3194,  3416.  3444,  4527-28,  4908,  4919-20 
See  also  Internal  Revenue  Code — Antidiscrimination  rules. 

Voluntary  coverage   2403-04, 

2421,  2606,  2635,  2659,  2933,  2951-52,  3137,  3167,  3192,  3313,  3321-22. 
3418,  3972,  4067,  4528,  4874-75,  4908 

Previous  law: 

Participation  standards   1070, 

1079,  1107,  1109,  1702,  2606,  2619-20,  2631,  3137,  3151,  3163,  3295-96 
Vesting  and  benefit  accrual  standards   591, 

1112-  13,  1122,  1624,  1875,  2351-52,  2600-01,  2619-20,  2640-41,  2652, 
3131-32,  3151,  3173,  3185,  3295-96,  3312,  3322-23,  4673,  4693 
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Pages  in 
Legislative  History 

Recordkeeping  requirements   847-48, 

1117,  1299-1300,  1791,  2421-22,  2653-54,  2952,  3186,  3331,  3629-30, 
4086,  4545,  4669,  4872-73 

See  also: 

Enforcement — Reporting  and  disclosure  requirements. 

Reporting  and  Disclosure — Statement  of  vested  rights. 

Regulations/rules,  general  authority,  Secretary  of  Labor   108, 

500,  773-74,  1856,  230K-09,  2339,  2374,  3304,  3311-12,  3321.  3741-42, 
3860,  3901,  3910,  3987,  3991-92,  4050-51,  4061-62,  4530,  4626-27, 
4901 

Revenue  effect   1105-06, 

1112,  1123,  2628,  2630-31,  2640,  2660,  3160,  3162-63,  3172,  3192-93, 
3440-41,  4699 

Sex  discrimination  (See  Miscellaneous — Discrimination  based  on  age, 

sex,  etc.) 
Social  Security  benefit  provisions  : 

Integration    1696-97, 

1716,  2618,  2656-57,  2758-59,  3149,  3189,  3290-92,  3429-30,  4547-48, 
4683,  4727,  4731-32 

Offsets   749—51 

1716,  2310-11,  2371,  2472,  2490,  2617-18,  2656~  3003-04."  3021-22, 
3150,  3190,  3303,  3318,  3332-33,  3429,  3980-81,  4137-38,  4155-56, 
4547,  4699-4700,  4866-67,  4871,  4945,  4950 

Transfers  of  plan  assets  (See  Mergers  or  consolidations  of  plans.) 

Variances : 

Authority  to  grant   128, 

236-37,  520-21,  588,  607-08,  626-27,  764-65,  1304-05,  1626-27,  1720, 
1822,  2329-30,  2373,  2612,  2643-44,  2654,  3143,  3175-76,  3186-87, 
3302,  3331,  3380,  3408,  3423-24,  3633-35,  3941-42,  4545-46,  4676, 
4737,  4742,  4756,  4809,  4813,  4872,  4920 

Collective4)argaining  plans   128,  521-22,  627 

Disclosure  to  participants   166-67, 

301,  552,  632,  1434,  2329,  3315-16,  3331,  3339,  3764-65,  4041 

Multiemployer  plans   2454- 

55,  2594,  2612,  2654,  2984-85,  3125,  3143,  3186-87,  3315-16,  3408, 
3423-24,  4118-20,  4940 
Vesting  and  benefit  accrual,  basic  standards  : 

Breaks  in  service   119- 

20,  237,  512-13,  606-07,  625,  747,  838,  1116-17,  1289,  1822,  2308-09, 
2938,  3302,  3416-17,  3421,  3574,  3618,  3976,  3993,  4072,  4535-37, 
4755,  4863-64,  4869,  4873,  4875,  4911-12,  4941 

Employee  contributions   328, 

837-38,  841,  1288-89,  2370,  2404,  2413,  2420,  2642,  2934,  2943-44. 
2951,  3174,  3325,  3419,  3618,  3973,  3986-91,  4068,  4077-78,  4085,  4535, 
4537,  4674,  4735-36,  4756,  4861,  4867-69,  4908,  4916,  4935 

Employee's  accrued  benefit   330- 

31,  839-40,  1119-20,  2408-09,  2648,  2938-39,  3180,  3327-28,  3621-24, 
4072-73,  4540,  4736-37,  4756,  4843-44,  4912 

Employer  contributions,  schedules  for  : 

Graded  standard   53- 

55,  117-18,  235,  509-11,  587-88,  594-95,  625,  838,  1072-73,  1087-88, 
1114-15,  1219-21,  1289,  1611,  1624-25,  1638-39,  1648,  1718-19,  1773- 
74,  1790-1811,  1821-27,  1874-76,  2305-06,  2353,  2361,  2370,  2405-06, 
2409,  2593,  2608,  2642-43,  2935-36,  2940,  3124,  3139,  3174-75,  3301, 
3313-14,  3323-24,  3352,  3358,  3370,  3380,  3387-88,  3407,  3419-20, 
3457,  3494-95,  3499,  3974-75,  3978,  4069-70,  4074,  4534-35,  4660, 
4674-75,  4687-88,  4695-96,  4712,  4735-36,  4751-52,  4755,  4776,  47Vn, 
4787,  4792,  4801,  4807,  4812,  4819,  4830-31,  4861,  4909 

Rules  combining  age  and  service   328- 

29,  10SS,  1114-15,  2300,  2370,  2405-06,  2409,  2599-2600,  2614,  204S 
2936  86,  2940,  3125-26,  3139,  3175,  3301,  3313,  3323-24,  3352, 
3358,  3370,  33S7,  3407,  34l>(),  3457,  3494-95.  3499,  3974-75,  397S, 
4069-70,  4074,  4534  35,  4658,  4660,  4675,  4688,  4696,  4712,  4736, 
4751-52,  4755-56,  4764-65,  4776,  4779,  4787,  4792,  4801,  4807,  4812, 
4819,  4825,  4830-31,  4862,  4909 
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Vesting  and  benefit  accrual,  basic  standards — Continued 
Employer  contributions,  schedules  for — Continued 

Ten-year  rule   53, 

55,  746-47,  852,  1073,  1090,  1114,  1290-91,  1625,  1648,  1719,  1821, 
1874,  2305-07,  2370,  2405-06,  2409,  2593,  2608,  2642^3,  2934-36, 
2940,  3124,  3139,  3175,  3301,  3313,  3323-24,  3352,  3358,  3370,  3387- 
88,  3407,  3420,  3457,  3494-95,  3499,  3620,  3973-75,  3978,  4068-70, 
4074,  4543-44,  4660,  4675,  4688,  4695-96,  4712,  4735-36,  4751-52, 
4755,  4764-65,  4776,  4779,  4787,  4792,  4801,  4807,  4812,  4819,  4830-31, 
4861,  4909, 

Prior  service  credited  for   99- 

100,  118,  120,  512,  588,  600,  606,  625,  747,  839,  1073,  1088-89,  1115- 
16,  1291-92,  1611,  1625,  1638-39,  1648,  1718-19,  1810-11,  1822,  1873, 
2307-09,  2370,  2407-08,  2503,  2609,  2644-46,  2937-38,  2978,  3140, 
3176-78,  3301,  3314,  3325-26,  3380,  3402-03,  3420-21,  3465,  3619-21, 
3976-77,  4071-72,  4535-^37,  4675,  4737,  4779,  4786-87,  4801,  4807, 
4819,  4863,  4911,  4932-33 

Year  of  Service: 

General  rule   120- 

21,  237,  513,  838-39,  1116,  1289-90,  1822,  2308-09,  2408,  2413-14, 
2633,  2646,  2938,  2944,  3164-65,  3178,  3302,  3326,  3619-20,  3987-88, 
3994,  4072,  4078,  4536,  4670,  4754,  4863,  4866-67,  4911,  4915-16 

Maritime  industries   4530,  4536,  4754,  4864,  4867,  4911,  4917 

Temporary  and  seasonal  employees   1838, 

2646,  3178,  3326,  3572-74,  4536,  4754,  4832,  4863,  4867,  4911, 
4916-17 

See  also  Enforcement — Participation  and  vesting  standards. 
Vesting  and  benefit  accrual,  special  rules : 

Accelerated  vesting  (See  comparability  of  plans.) 

Allocation  between  employer  and  employee  contributions   331-34, 

842,  1119-21,  1294-97,  2414-18,  2651-52,  2944-48,  3183-84,  3329-30, 
3624-27,  3988-91,  4078-82,  4543,  4867-68,  4917-19 

Cash  out  and  pay  back  provisions   2409, 

2647^8,  2939,  3179-80,  3420,  3977,  4073,  4539-40,  4724,  4752,  4869, 
'  4912-13 

Changes  in  vesting  schedules  511, 

1305,  2309,  2370,  2410,  2647,  2650-51,  2940,  3179,  3182-83,  3301, 
3327,  3329,  3343-44,  3634-35,  3978-79,  4042,  4074,  4543,  4546,  4699, 
4864,  4913-14 

Class  year  plans  118-19, 

237-38,  511,  845-^6,  1117,  1298,  2370,  2420,  2653,  2950-51.  3185-86, 

3301,  3548-49,  3627-28,  3975-76,  4084-85,  4545,  4863-65,  4911,  4919 
Comparability  of  plans   849, 

1121-22,  1301-02,  1619-20,  1698-99.  1720,  2423,  2610,  2658-59,  2953- 
54,  3141,  3190-91,  3422,  4087-88,  4549,  4739,  4920 

Permitted  forfeitures,  reductions,  or  suspensions  of  vested  rights   334—35, 

749-51,  1117-18,  2407,  2646-48,  2£36-37,  3178-80,  3326-27,  3397, 
3618,  4070-71,  4538-39,  4669-70,  4738,  4772,  4809,  4862,  4869,  4909- 
10,  4919 
See  also: 

Funding — Retroactive  plan  amendments. 
Withdrawal  of  employee  contributions. 

Plan  terminations   846-47, 

1118,  1299,  1810,  2419,  2641,  2653,  2949-50,  3173,  3185,  3330,  3629, 
4083-84,  4544-^5,  4919 

Rate  of  current  benefit  accrual   748-49, 

2253-55,  2411,  2503,  2543^4,  2609,  2649,  2941-12,  3140,  3181-82, 

3302,  3314-15,  3328,  3^01,  3421-22,  3514,  3548,  3983-86,  4075-77, 
4540-42,  4668-69,  4736-37,  4756,  4762,  4787,  4806,  4865-66,  4914-16 

See  also  Collective-bargaining  plans. 

Rate  of  pre-enactment  accrual   625,  4542,  4866,  4915 

Transition  rule  to  meet  vesting  standards   2306, 

2643^4,  2936,  3175-76,  3407,  3423,  3975,  4070,  4675,  4765 
See  also: 

Collective-bargaining  plans. 
Multiemployer  plans. 


XXVI 


PARTICIPATION  AND  VESTING— Continued 
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Legislative  History 

Withdrawal  of  employee  contributions  50, 

329,  748,  846,  1117-18,  1196,  1298  -99,  2308,  2473-74,  2657,  3004, 
3190,  3301,  3333,  3628,  3977-78,  4138,  4538-39,  4752,  4756,  4862-63, 
4871,  4910-11,  4945 


FUNDING 

Pages  in 

Actuarial  assumptions:  Legislative  History 

Best  estimate  of  anticipated  experience   4552,  4878,  4923 

Standards  of  reasonableness   108, 

500,  603,  623,  1091-92,  1137,  1311-13,  1722,  2429-30,  2515-16,  2680, 
2683,  2960,  3147,  3214,  3216-18,  3317,  3345,  3427,  3641,  3643,  4094, 
4551-52,  4823,  4878 
See  also  Miscellaneous — Actuaries — actuarial  advisory  board. 
Actuaries : 

Reports  by  ( See  Funding  status  reports. ) 

Standards  for  (See  Miscellaneous — Actuaries — standards  and  quali- 
fications for.) 
Collective-bargaining  plans : 

Funding  requirements   1126, 

2446-47,  2677,  2976-77,  3209,  3343,  4110-11,  4552,  4931 

Plan  year   2446-47,2667,2976-77,3209,3343,4110-11 

Tax  deduction  limitations   2447-48, 

2677,  2689,  2977-78,  3209,  3221,  4111-12,  4560,  4929,  4931-32 

Combining  and  offsetting  amounts  to  be  amortized   2372, 

2427-28,  2674-75,  2958-59,  3206-07,  3302,  3341-42,  4001,  4877-78, 
4922 

Compulsory  funding,  arguments  against   596,2354 

Controlled  groups  of  corporations,  special  rule   2448-49, 

2452,  2677-78,  2689,  2978-79,  2982,  3209-10,  3221,  4112-13,  4116, 


Cost  to  employer   1127-28,  2613,  2665-66,  3145,  3198,  3336-37,  3398,  3463 

Distributions  (See  Mergers  and  distributions,  special  requirements.) 

Effective  dates   65, 

189,  248-49,  339,  586,  624,  636,  757-58,  872-73,  1074,  1093,  1139, 
1331-33,  1613,  1627,  1650,  1722,  1809-11,  2319-20,  2371,  2465-68, 
2594-95,  2617,  2689-90,  2996-98,  3125-26,  3138,  3148,  3221,  3303, 
3318,  3408,  3428-29,  3661-62,  3970,  4008-10,  4130-32,  4560-61,  4677, 
4715,  4740-41,  4762,  4780,  4810,  4881,  4939-41 

Experience  gains/losses : 

Amortization  period   239-40, 

515-16,  1074,  1092,  1129-30,  1612,  1626,  1650,  1721,  2594,  2613- 
14,  2661,  2663,  2667-78,  3145,  3200,  3302,  3317,  3334-35,  3337-38, 
3381,  3407,  3425,  3457-58,  4550,  4677,  4740,  4757,  4780,  4802 

Determination  of         859,  1129,  1313,  2667,  3200-01,  3643,  4003-04,  4552,  4878 

Frequency  of  determination   1073, 

1091,  1313,  1612,  1626,  1721,  2434,  2594,  2614,  2663,  2668,  2964,  3125, 
3145,  3196,  3201,  3317,  3338,  3407,  3426,  3457-58,  4004,  4098,  4550, 
4553-54,  4879,  4924 

Treatment  of  certain  changes   859, 

1313,  2430,  2668,  2960-61,  3200,  3338,  3643,  4003,  4094-95,  4552,  4878, 
4923 

See  also: 

Combining  and  offsetting  amounts  to  be  amortized. 
Valuation  of  assets. 

Full  funding,  special  rule   125, 

517-18,  858,  1133-34,  1312-13,  2431,  2675-76,  2961,  3207-08,  3342, 

3349,  3642,  4004,  4095,  4553,  4878-79,  4923-24 
Funding  methods,  changes  in   859, 

1137-38,  1313-14,  2430,  2667,  2679-80,  2961,  3203,  3216,  3643,  4002, 

4095,  4552-53,  4878,  4923 
Funding  requirements: 

Alternate  standard  for  vested  liabilities   2315, 

2471,  2594,  2612,  2615,  2661,  2663,  2668-69,  3125,  3144,  3146,  3194, 

3201,  3203,  3302,  3316,  3335,  3338-39,  3381,  3407-08,  3424,  3426-27, 

3458,  4549-51,  4556,  4676-77,  4757 
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Funding  requirements — Continued  Pages  in 

Minimum  standard  :  Legislative  History 

Accrued  liabilities  basis   122-23, 

239-40,  514-15,  625-26,  753-54,  854-5  <,  1073,  1090,  1127,  1502,  1520, 
1569,  1571-72,  1612,  1626,  1<21,  1876,  23*54-35,  23.1,  3125,  3144, 
3194-98,  3302,  3316-17,  3334-35,  3381,  3407,  3426-27,  35 < 9,  4549-50, 
4676,  4688,  4696,  4712,  4<40,  4,57,  4<80,  4801,  48 < 6-78 

General  statement  121-22, 

514,  626,  \  53-55,  1073,  1090,  112  <,  1222,  1307-08,  1602,  1646,  1649- 
50,  2313-14,  2361,  2424,  2613,  2662,  2955,  3145,  3195,  3294,  3335, 
3371,  33<4-,5,  3d88,  3396.  3424,  344 < -48,  3457-58,  3493,  3583,  3647, 
4549-51,  4668,  4725,  4752,  478  <  -88,  4807-08,  4812,  4820,  4876,  4921 

Vested  liabilities  basis   59-61,  326-27,  754-55 

See  also: 

Collective-bargaining  plans. 
Enforcement — Funding  requirements. 
Experience  gains/losses. 
Funding  standard  account. 
Level  payment  method  of  funding. 
Money  purchase  plans. 
Multiemployer  plans. 
Funding  standard  account : 

Alternate  funding  standard  account   4556-57,  4880-81,  4922,  4926 

Establishment/purpose   854, 

1126,  1131,  1308,  1722,  2424-25,  2664,  2671-72,  2955,  3186,  3194, 
3335,  3339,  3638,  3998,  4089,  4551,  4876,  4921 

Funding  method   2429-30,  2959,  4093,  4878 

Insured  plans   861-62,  1133,  3645-46 

Operations    854-57, 

1126,  1131,  1308-11,  1722,  2425-27,  2664,  2672-74,  2955-58,  3196, 
3204,  3302,  3335,  3339,  3638-41,  3909-4002,  4089-92,  4551,  4876-78, 
4921-22 

Review  of   1126, 

1131-32,  2664,  2672-73,  3196-97,  3204,  3339-41,  4551,  4878-79 

See  also: 

Combining  and  offsetting  amounts  to  be  amortized. 
Full  funding,  special  rule. 
Valuation  of  assets. 
Funding  status  reports : 

Certification  of   123-24. 

241,  516-17,  626,  1094,  1125,  1137,  1612-13,  1673-77,  1722,  2617, 
2662,  2683-84,  3147,  3195,  3214,  3309,  3334-35,  3428,  4677 

Exemptions   126,  242,  518,  626 

Filing  requirements  62-63,  123-25,  240-43,  516-18,  626,  1094,  1137,  1612-13 

See    also    Reporting    and  Disclosure — Actuarial    report,  filing 
requirements. 

Insurance  contract  plans   242, 

518,  861-62,  1316-17,  2438-39,  2612-13,  2678,  2968-69,  3151,  3210, 
3316,  3343-44,  3424,  3645-46,  4102-03,  4559,  4876,  4926-27 

Interest  rate   857, 

1127,  1311,  2428,  2665,  2959,  3198,  3336,  3641,  4001-02,  4093,  4878, 
4922 

Level  payment  method  of  funding   607, 

1090,  1127,  2612-13,  2665,  3144-45,  3197,  3317,  3335,  3425,  4550, 
4801-02 

Mergers  and  distributions,  special  requirements   2318-19,  3303,  4007-08 

Money  purchase  plans   862-63. 

1074,  1092,  1126,  1135,  1317,  2663-64,  2676,  2678-79,  319(5.  3208. 

3210-11,  3335,  3344,  3647,  4551 
Multiemployer  plans  : 

Funding  requirements   242—43, 

627,  1003,  1134-35,  1613,  1626,  1650,  1721,  2594,  2613,  2661,  2(563. 

3125,  3144-45,  3194,  3196,  3316-17,  3335,  3388,  3407,  3424-25,  3457- 

58,  4550,  4676,  4696,  4740,  4757,  4780,  4801,  4032 
Rationale  for  different  treatment  of         1003,  2613,  3145,  3316-17,  4676,  4780 
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Multiemployer  plans — Continued  Legislative  History 

Withdrawals  from   132-33,  525,  627 

See  also  Variances — multiemployer  plan. 

Need  for  regulation   591, 

593-94,  605,  1071,  1082-83,  1124-25,  1221,  1599-1601,  1610,  1625, 
1635-36,  1668,  1720,  1829,  1871,  2352,  2354,  2361,  2592-93,  2601-02, 
2661,  3123-24,  3132-33,  3194,  3296-97,  3370-71,  3373,  3380-81,  3395- 
96,  3406,  3413,  3457,  3497,  4660-61,  4717,  4801,  4811 
Plan  administrator: 

Reports  (See  Funding  status  reports.) 

Required  action  when  funding  is  below  requirements   755-57, 

2316-18,  4005-06 

Plan  amendments,  effect  of  61-62, 

122-23,  515,  626,  884-87,  1073,  1090,  1128,  1222,  1309,  1311,  1612, 
1626,  1650,  1721,  2425-27,  2594,  2613,  2663,  2666-67,  2956-58,  3125, 
3144,  3196,  3198-99,  3316-17,  3337,  3381,  3407,  3424-25,  3638-41. 
4090-92,  4676,  4877 

See  also: 

Retroactive  plan  amendments. 
Variances — waiver — amendments  to  plan. 

Plan  year,  changes  in   859, 

1137-38,  1314,  2430-31,  2671,  2684-85,  2961,  3203,  3216,  3643,  4002- 
03,  4095,  4552-53,  4878,  4923 
See  also  Collective-bargaining  plans — plan  year. 
Plans  covered : 

Exclusions   58-59, 

112-13,  242,  504-06,  518,  547-48,  604,  616,  624,  752-53,  863,  1074, 
1135,  1317-18,  2312-13.,  2356,  2371,  2389-90,  2437-38,  2612-13,  2663, 
2678-80,  2967-68,  3144,  3195,  3210-11,  3302,  3316,  3335,  3344-45, 
3424,  3647-48,  3996-98,  41014)2,  4550,  4558459,  4676,  4780,  4875 

General  rule   58, 

111-12,  121-22,  239,  504,  514,  604,  624,  751-52,  853,  1307,  2332,  2371, 
2424,  2662-63,  2954-55,  3195,  3302,  3381,  3637,  3995-96,  4088439, 
4549-50,  4558-59,  4676,  4780,  4875,  4921 

Voluntary  coverage   2403-04,  2933,  4067,  4528,  4558,  4908 

Previous  law   590-91, 

595,  1071,  1082-83,  1123-24,  1126,  1604-05,  1622,  1735,  1738,  2595, 
2604,  2627,  2698-99,  2726-27,  3122-23,  3132,  3143-44,  3193,  3220-21, 
3296-97,  3316,  3334,  3336-37,  3377-78,  3380431,  3388,  3413,  3424, 
3447^18,  4559-60,  4801 

Purpose  of  funding  requirements   588. 

607,  1090,  1127,  1601,  1611,  1620,  1649-50,  1692,  1720-21,  1730,  2349, 
2361,  2387,  2591,  2597,  2612,  3122,  3128,  3143,  3316,  3373,  3375,  3378. 
3424,  3465,  3493,  3583,  4550,  4657,  4663,  4668,  4676,  47004)1,  4734, 
4740,  4780,  4790,  4794,  4823,  4825 
Regulations/rules,  general  authority : 

Secretary  of  Labor   108, 

500,  773-74,  1856,  2339,  2374,  3304,  3741-12,  4050-51,  4901 

Secretary  of  the  Treasury   863,  3648 

Retroactive  plan  amendments   1663, 

2432-34,  2664-67,  2686-87,  29624U,  3197,  3199,  3218,  3335.  3337, 
3343,  3443,  4096-98,  4553-54,  4740,  4879,  4924 

Revenue  effect  11054)6,  1149,  2628,  2631,  2700,  3160,  3162-63,  3222,  4440-41 

Secretary  of  Labor: 

Exemptions   126,  518 

Variances    129-133, 

588,  608,  626-27,  764-66,  860-61,  1332,  1603,  1626-27,  1650,  2336, 
2354-55,  2371,  2594,  2614-15,  2662,  2670-71,  2966-67,  2984-86,  3125, 
3146,  3195-96,  3203-04,  3408,  3426,  3457-58,  3644-45,  4100-01,  4549- 
51,  4554-55,  4677,  4880 
Secretary  of  the  Treasury  : 

Exemptions    242 
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Secretary  of  the  Treasury— Continued  Legislative  History 

Variances    860, 

1074,  1093,  1125-26,  1129-31,  1314-15,  1613,  2435-36,  2594,  2614, 
2662-63,  2669-70,  2965-66,  3125,  3145-46,  3195-96,  3201-04,  3302. 
3408,  3643-44,  4099-4100,  4549-50,  4554,  4677,  4809,  4879-80, 
4924-25 

Social  Security  and  related  benefits,  changes  in  (See  Experience  gains/losses — 

treatment  of  certain  changes  as.) 
Tax  deductibility  of  contributions : 

Alternate  minimum  funding  standard   4556-57,  4930-31 

Carryover    866-67, 

1126,  1321-22,  2343-45,  2371,  2672,  2973-75,  3204,  3661-62,  4107-09, 
4929 

General  rule   382-83. 

865-66,  1320-21,  1721,  1872,  2441-13.  2664,  2687-88,  2971-73,  3197. 

3220,  3650-51,  4105-07,  4929,  4932 

Maximum  deduction   1126. 

2443,  2688-89.  2973,  3220-21,  3335,  4107,  4559-60,  4928-29 
Multiple  trusts/plans   383-85. 

626,  866-67,  1321,  1663,  2443-45,  2689,  2974-75,  3214,  3651-52,  4108- 

09,  4930 

Time  when  contributions  deemed  made_  383,  2443,  2973,  4107,  4557,  4879,  4930 
See  also  Collective-bargaining  plans — tax  deduction  limitations. 

Tax  disqualification,  effect  of   2663,  3195,  3335,  4550 

Valuation  of  assets : 

Actuarial  assumptions/methods   2429-30, 

2615,  2684-85,  2959-60,  3147,  3216-17.  3309,  3342,  3427,  4002,  4093- 
94,  4878,  4923 

Bonds  and  other  debt  paper   2429. 

2615,  2685,  2959-60,  3147,  3217,  3345,  3427,  4002,  4093-94,  4878,  4923 
See  also  Reporting  and  Disclosure — Actuarial  report,  filing  require- 
ments. 
Variances : 

Alternate  funding  methods   327. 

764-65,  2329-31,  2671,  2984-86,  3195,  3339,  4041-42,  4555,  4676-77 

Disclosure   166-67,  301,  562,  632,  1434,  3764-65 

Multiemployer  plans  131-32, 

524,  608.  627.  860-61.  1074,  1093,  1130-31,  1314-15.  1613,  1626,  1650. 

2436,  2454-55,  2594,  2614-15,  2663,  2671-72,  2966-67,  2984-86,  3125. 

3146,  3195,  3203,  3408,  3426,  3644-45,  4100-01,  4118-20,  4554-55, 

4879-80,  4924-25 

Waiver  : 

Amendments  to  plan   131. 

524,  627,  1131,  1139,  1315-16,  1333.  2371,  2436-37,  2670.  2967,  3202. 

3302,  3645,  3662,  4101,  4555-56,  4880,  4925 
General   rule   129-30, 

243-44,  522-23,  588,  626-27,  860,  1074,  1093.  1125-26,  1129-30,  1314- 

15,  1332-33,  1603,  1613,  1626-27,  1721-22,  2371,  2435-36,  2594,  2614, 

2662-63.  2669-71,  2965-66,  3125,  3145-46,  3195-96,  3201-64,  3302. 

3408,  3426,  3458,  3643,  3660-61,  4099-4100,  4549-51,  4654-55,  4677. 

4740,  4780,  4802,  4809,  4813,  4879-80,  4924-25 
Reasonable  conditions  to   1130,  2670,  2686,  3202,  3219 


FIDUCIARY  RESPONSIBILITY 

Pages  in 

Bonding  (See  Miscellaneous — Bonding.)  Legislative  History 
Delegation  of  authority  by  fiduciary   178, 

563-64,  1054-55,  1449-50,  2289,  3948-49,  4561,  4564-65,  4568-69, 

4743,  4883 

Effective  dates   51, 

189,  321,  377,  586,  622,  634,  743,  980,  1033,  1174,  1454,  1472,  1729, 
2301,  2369,  3301,  3380,  3784,  3970,  4592-93,  4697,  4762-63,  4885-86, 
4895-97 

See  also  Prohibited  transaction  rules — effective  dates/transition  rules. 
Employee  stock  ownership  plan  (See  Individual  Account  Plan — special 
rules.) 

Employer  contributions,  return  of   41, 

725,  1441-42,  1466,  2284,  3949-50,  4570,  4883-84 
Employer  securities  and  real  property : 

Divestment  schedule   619, 

1076,  1101,  1446-48,  1727,  1848-50,  1857,  3775,  4585-87,  4593,  4743, 
4759,  4763,  4887-88 

Exemptions   174-75, 

310-11,  570-71,  619,  1076,  1101,  1168,  1446,  1615,  1727,  1848-50, 
1856-57,  1879,  3300,  3774-75,  4583-85,  4884,  4887 

General  rule   173-74, 

309-11,  569-70,  619,  727-30,  967,  1076,  11004)1,  1168,  1445-47,  1615, 
1665,  1727,  1848-50,  1856-57,  1872,  3774-75,  4576,  4585,  4677-78, 
4743,  4759,  4780-81,  4788,  4886-88 
Indicia  of  ownership  outside  the  United  States  (Sec  Standards  for  fi- 
duciary conduct — indicia  of  ownership  outside  the  United  States.) 
Individual  account  plans,  special  rule__  2285-86,  2358,  3951-52,  4572-73,  4884-85 
Sec  also  Prohibited  transaction  rules — exemptions  from — loans  to  em- 
ployee stock  ownership  plans. 
Liability  insurance  (See  Liability  of  fiduciary — exculpatory /insurance 

provisions. ) 
Liability  of  fiduciary : 

Breaches  before  and  after  holding  position   45-46, 

178,  314-15,  574,  733,  955,  1174,  1450,  2289-90,  3780,  3955-56,  4587, 
4893 

Co-fiduciary   45, 

177,  313,  573,  619^20,  632-33,  732,  953-54,  1165,  1173,  1449,  3779, 

3786-87,  4566-67,  4885 

Delegated  responsibility   3949,  4561,  4568-69,  4885-86 

Exculpatory /insurance  provisions   45, 

177-78,  314,  573-74,  620,  633,  733,  954^55,  1449-50,  2289,  3780,  3955, 

4587-88,  4743,  4771,  4893 
General  rule   44, 

177,  313,  572-73,  619,  632,  953,  731,  1076,  1100,  1163-65,  1173-74, 

1449,  1604,  1614-15,  1727,  2288,  3300,  3309,  3779,  3953-54,  4562. 

4573-74,  4587,  4893 

Trustees,  special  rule   2289,  3954-55,  4562,  4567-88,  4885-86 

See  also: 

Enforcement — Fiduciary  standards — civil  enforcement. 
Enforcement — Statute  of  limitations. 

Liability  of  partv  in  interest   369, 

955-56,  1100,  1163-65,  1173,  1450,  1614-15,  1727,  3780,  4562,  4587 
See  also  Enforcement — Fiduciary  standards — civil  enforcement. 
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FIDUCIARY  RESPONSIBILITY— Continued 

Pages  in 
Legislative  History 

Need  for  regulation   597. 

615,  1071-72,  1086,  1099,  1162-63,  2351,  2359,  3308,  3311.  3370.  3377. 
3387,  3395,  3516-17,  3581-82,  4657,  4660-61.  4743,  4795-96.  4803. 
4811-12 

Plan  structure   41. 

169-70,  565-66.  616,  632,  724,  1441,  2283-&1,  2368,  3300,  3772.  3947. 
4561,  4564-65,  4743,  4882-83 

See  also: 

Standards  for  fiduciary  conduct — adherence  to  plan  documents. 
Trust  requirement. 

Plans  covered  14-15 

111-13,  152-53,  286-87.  504-06,  547-48,  601,  604-05,  616.  624. 

945-46.  972,  1100,  1162,  1419,  1451.  1454-55,  1465,  2259,  2356.  2365. 

3298.  3308.  3378,  3385,  3749,  3773.  3781.  3792.  391M9.  4563.  4574. 

4743.  4788.  4881-82,  4984 
Previous  law   591 

597,  1071-72,  1085-86,  1100,  1162-63.  1622,  2351-52,  2354.  2359.  2603, 

3134,  3295-96,  3305,  3414,  4573 
Prohibition  from  holding  plan  office  (Sec  Miscellaneous — prohibition  from  hold- 
ing plan  office.) 
Prohibited  transaction  rules : 

Averse  interest  dealing  42-43 

171.  308.  567.  726,  949.  1076,  1099-1100.  1172.  1456.  1857.  1872.  2286. 

2368,  3300.  3379,  3776,  3950-51.  4561-62.  4576.  4743.  4886 
Effective  dates/transition  rules   180 

321,  377,  576,  634,  743,  980-82,  1101.  1166,  1169-70.  1454.  1472-74. 

1729,  2301-02,  3784,  3800-01.  3970,  4592-93.  4759,  4762-63.  4897. 

4985-86 

See  also  Employer  securities  and  real  property — divestment  sched- 
ule. 

Exemptions  from : 

Administrative  authority  to  grant   172 

309,  568,  617-19,  1443.  1728.  1857.  3776-77,  3788,  4562,  4570-7S. 
4743-44.  4759.  4765-66,  4796.  4890.  4978-79 

Ancillary  bank  services   3310.  4581-82.  4759.  4891-92.  4980 

Bank  deposits   4580-81,4980,4991 

Conversion  of  securities   968-69 

1169,  1444,  1462.  1727.  4582.  4892,  4980 

Dealing  with  trust  income  or  assets  by  party  in  interest   1445 

Distribution  of  plan  assets   4583.  4892,  4981 

Lease  arrangements  between  plans  and  employers   1463 

1665, 1727,  3790-91 

Listed  securities   175,  309,  311-12.  561-62.  969-70.  1447-48 

Loans  guaranteed  by  party  in  interest   968, 1166,  1728,  4579-80 

Loans  to  employee  stock  ownership  plan   4579-80,  4891,  41)79 

Loans  to  participants  and  beneficiaries   176 

312,  572,  630,  967-68,  1166,  1443-14,  1461-62,  1728.  3777,  3789,  4578- 

79,  4890,  4979 

Multiple  plan  services   176-77, 

309,  312.  572.  617-18.  632,  9(58,  1+18.  1403-64,  1729,  3310.  3778.  3791. 
4576-77,  4579.  4592-93.  4744,  4759.  4890,  4979 

Pooled  investment  funds   4583.4892,4980-81 

Providing  of  goods  to  party  in  interest   968,  1167,  1728 

Purchase  of  insurance  from  employer  or  subsidiary  1169 

4581,  4891,  4980 

Receipt  of  compensation  or  entitled  benefit  43-44 

172-73,  309-10.  568  69,  632,  730  31.  <m;k-69,  971,  1167,  1444-45, 
1462-64,  1728-29,  2287,  3310,  3778.  3789-91,  3952-53,  4579,  4892. 
4981 

Owner-employee,  individual  retirement  accounts,  subject  to   966-68 

1164,  1443-^4,  3777,  3787,  3789,  4583,  4607,  4888,  4892-93,  4970 
4979,  4981 

See  also  Enforcement — Individual  retirement  accounts,  penal- 
tics  involving — prohibited  transactions. 


XXXIII 


FIDUCIARY  RESPONSIBILITY— Continued 

Pages  in 
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Prohibited  transaction  rules — Continued 
Party  in  interest  dealing : 

Furnishing  or  acquisition  of  goods  or  services  42-43 

171,  308-09,  568,  727,  966,  1167,  1442,  1460,  2287,  3776-77,  3950-51, 
4575,  4788,  4796,  4886,  4978 

Generally    3300,  3519,  4561-62,  4743,  4759,  4765-66 

Loans  or  credit  

308,  567,  966,  1166,  1442,  1460,  3776,  3787,  4575,  4788,  4796,  4886, 
4978 

Receipt  of  consideration  for  personal  account  42-43, 

171,  180,  308,  557,  566,  600,  632-33,  966-67,  1167,  1443,  1461,  1728, 
2286,  2368,  3300,  3379,  3776,  3788,  3950-51,  4562,  4576,  4743,  4886, 
4978 

Sale,  exchange  or  lease  of  property  42-43, 

171,  308,  567,  966-67,  1148,  1165-66,  1450,  1460-61,  1728,  2286-87, 
2368,  3379,  3775-76,  3780-81,  3787,  3789,  3950-51,  4574-75,  4788, 
4796,  4886-87,  4978 

Self-dealing   42, 

171,  308,  567,  966,  1076,  1167,  1443,  1461,  1728,  2286,  2368,  3300, 
3370,  3473,  3776,  3787,  3950,  4561-62,  4743,  4886,  4978 

Transfer  or  use  of  trust  income  or  assets  171-72, 

308-309,  568,  966,  1167,  1442,  1460,  3776,  3787,  4575-76,  4788,  4796, 
4886,  4978 

Variances : 
See: 

Employer  .  securities    and    real    property — divestment 
schedule. 

Prohibited  transaction  rules — exemptions  from. 
Removal  of  fiduciary : 

See: 

Enforcement — Fiduciary  standards — civil  enforcement. 
Liability  of  fiduciary — general  rule. 
Regulations/rules,  general  authority : 

Secretary  of  Labor   108, 

172,  309,  318,  500,  568,  957,  1443,  1558,  1726-29,  1856,  2291,  2295, 
2301,  2339,  2374,  3304,  3741-42,  3776,  3785,  3788,  3962-63,  3970, 
4050-51,  4572-73,  4592,  4759,  4842,  4887-89,  4901 

Secretary  of  the  Treasury   372, 

979,  1727-29, 1856, 1858,  397S,  4759 

Standards  for  fiduciary  conduct : 

Adherence  to  plan  documents   42, 

170,  176,  307-08.  312-13,  566,  572,  949,  1172,  1441-42,  1448-49,  1456, 
1464,  2286,  2360,  3308-09,  3773,  3778-79,  3791,  3950,  4884 

Diversification  requirement   42, 

620,  633,  1849,  1872,  2285,  2368,  3300,  3309-10,  3379,  3474,  3495-96, 
3950,  4561,  4571-72,  4677-78,  4780-81,  4788,  4884 

Exclusive  benefit  requirement  41-42, 

170,  307,  313-14,  616,  632,  946-^7,  1076,  1099-1100,  1162,  1455,  1726, 
2284-85,  3300,  3370,  3378-79,  3474,  3495-96,  3772-73,  3948,  3950, 
4561-62,  4569-70,  4759,  4803,  4883-84 

Holding  other  positions  43-44, 

173,  309-10,  569,  971,  1169,  1464,  1729,  2284,  2288,  3791-92,  3952-53, 
4579,  4892,  4981 

Indicia  of  ownership  outside  the  United  States   171, 

568,  617,  967,  1067-68,  1727,  1857,  4573,  4796,  4884 

Prudent  man  rule   42, 

170,  307-08,  566,  617,  632,  949,  966,  1169.  1172-73,  1441,  1456,  1604, 
1726-27,  2285,  2360.  2368,  3300,  3307,  3309-10,  3370,  3378-79,  3773, 
3950,  4561-62,  4568-71,  4574,  4677-78,  4743,  4759,  4780-81,  4788, 
4813,  4884 

Purposes  of   588, 

613,  615-16,  632,  2358,  2360,  3297,  3375,  3399,  3464,  3493,  3498,  3582, 
3590,  4660-61,  4668,  4734,  4752,  4780-81,  4795,  4800,  4825 
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Termination  of  Plan  (See  Termination  Insurance — Allocation  of  assets — 

rules  and  regulations.) 
Trust  requirement   41, 

307,  566,  946,  1441,  1455,  2288,  3772-73,  3954,  4561,  4565-66,  4743, 

4883 

See  also  Plan  structure. 


TERMINATION  INSURANCE 

Pages  in 

Abuses,  safeguards  against :  Legislative  History 

General   1724-26,  3529-30 

Guarantee  maximums   1150,  1724 

Liability  provisions   690, 

701-02,  720,  1094,  1148,  1155-57,  1628,  1650,  1724-26,  2362-63, 
2372-73,  3349,  3382,  3388-90,  3479,  3530,  4741 

Time  limitations  on  benefits  covered   1148,  1150-51,  1724 

See  also: 

Allocation  of  assets. 
Recapture,  rationale  for. 

Accumulated  funding  deficiency,  allocation  of          913-14,  1152,  1376,  1726,  3705 

See  also: 

Benefits  guaranteed — maximum  limitation — ownership  restrictions. 
Definitions — Accumulated  funding  deficiency. 
Definitions — Pro  rata  share. 
Administering  agency : 

Administrator   81,  137,  532,  629,  758,  1628,  1723,  2320.  2371 

Establishment  of   81,  137,  531,  587-629,  758,  1628,  1723,  2320,  2371-72 

See  also  Corporation. 
Advisory  board,  advisory  committee  (See  Corporation — advisory  Committee.) 
Allocation  of  assets : 

Partial  termination   127-28. 

244-45,  520,  2292-93,  2653,  3185,  3309,  3957-63,  4744 

.  Priorities  for  allocation   44, 

126-28,  244-45,  248-49,  313-14,  509-10,  608,  626,  734-37.  927-29. 
954,  1152-53,  1390-92,  1411-12,  1614,  2291-92,  2294,  2369-73,  3300, 
3349,  3720-21,  3741,  3957-58,  3961,  4040,  4579-80,  4592,  4651,  4744, 
5032-34 

Regulations/rules   245, 

566-67,  1442,  2292,  2296-97,  2373,  3962-63,  4041-42,  4570,  4744, 
4884 

Residual  assets   170, 

516,  532,  566-67,  738,  973,  1153,  1392,  1441-42,  1466,  2296-97,  2359- 
60,  2369,  3300,  3308,  3721,  3773,  3793,  3960-61,  5034 

Alternate  approaches  to  termination  insurance   596.  2363 

Arguments  against : 

Adequacy  of  other  provisions   2387-88,  3389-91 

Contingent  liability  insurance   3349-50,  3392-93,  3531 

General   1863,  1876,  3398-99,  3402-03,  3463-64,  3476-77 

Government  operation  of  the  insurance  program      3350,  3383-85,  3390.  4691 

Immediate  liquidation  of  plan  assets  3350,  3527-28 

Insurance  with  employer  liability  ! — 1   2387-88, 

3349,  3389,  3398-90,  3586,  4705 

Bankruptcy  Act   143, 

538,  762,  823-24,  1160,  1386,  2326,  3525-26,  3716,  4038,  4640,  5030 
Benefits  guaranteed : 

General  rule   137, 

267,  532,  588,  758,  908-09,  1149,  1473,  1725-26,  2372,  3347-48,  3702, 
4024-25,  4635,  4637,  4757-58,  4776,  5023 
Maximum  limitation : 

Adjustments  to   1150,  4637,  4741,  5024 

Benefit  increases  under  plan  amendments   83, 

139,  268-69,  533-34,  629,  759,  909-11,  1373,  1614,  2322,  2372,  3348, 
3703,  4027,  4635-36,  4678,  4741,  4781,  5023,  5025 
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TERMINATION  INSURANCE— Continued 

Benefits  guaranteed — Continued                                                          Pages  in 
Maximum  limitation — Continued                                       Legislative  History 
General  rule   82, 

137-  38,  267-68.  523-33,  629,  911-12,  1094,  1148-50,  1222,  2372,  3348, 
3529,  3703-04,  4025-26,  4635,  4741,  4752,  4  <  57-58,  4V81,  4802-03, 
4808,  4813,  5023-25 

Multiple  plan  situations   912-13,  1150,  1375,  3704,  4028,  4636-37 

New  plans   82-83, 

138-  39,  268,  533,  629,  759,  909,  1150-51,  1373,  1614,  1628,  1723, 
2321-22,  2372,  3348,  3529,  3702-03,  4026-28,  4636,  4758,  5023 

Rationale  for   1094,  114&-50,  1628 

Substantial  owner  restrictions   83, 

139,  269,  534,  629,  759,  913,  1151-52,  1375-76,  2322,  2372,  3348, 
3705,  4027-29,  4636-37,  5024-25 

Survivor  benefits   82,  138,  533,  759,  2321,  4026 

See  also  Accumulated  funding  deficiency,  allocation  of. 

Optional  guarantee  of  other   1379, 

3347-48,  3708,  4025,  4633,  4635,  4678,  5026 

Tax  disqualifications  914-15, 

1152,  1376-77,  3348,  3705-07,  4029-31,  4634,  4636,  5025-26 
Board  of  directors  (See  Corporation — board  of  directors.) 
Congress : 

Premium  rate  revisions,  approval  of   84-85, 

140-41,  535-36,  630,  760-61,  900,  902-05,  1095,  1366-69,  1628-29, 
1725,  2324,  2372,  3347,  3382,  3694-99,  4021-22,  4632,  4757-58, 
5019-20 

Report  of  the  Corporation   3348,  4037-38,  5021 

Report  of  the  Fund  to   145,  540,  899,  1364,  2328,  3693 

Contingent  liability  insurance : 

General   942, 

1094,  1157,  1377-78,  1614,  1629,  1650,  1724,  3346,  3529-31,  3707, 

4014,  4025,  4637-38,  4678,  4696,  4741^2,  4757,  4781,  5026 

Other  insurance   1379,  3708,  5026 

Premiums   901-02, 

1094,  1157,  1378,  1614,  1629,  1724,  3346,  3707,  4020-21,  4633,  4637- 

38,  5026 

Remaining  in  business   932,  1157,  1378-79,  1724,  3530,  3708,  4637 

See  also  Effective  dates — contingent  liability  insurance. 
Corporation : 

Administrator   3303,  3346,  3689 

Advisory  committee   3524,  4630-31,  4650,  4696,  4741,  5012-13 

Board  of  directors   263-65, 

897,  1094,  1148,  1360,  1362,  1628,  1723,  3303,  3365-66,  3382,  3390, 

3524,  3527,  3530-31,  3533,  3539,  3639-41,  4010,  4630,  4678,  4712, 

4741,  4757-58,  4.81,  4819,  5011-12 
Borrowing  authority   272, 

905-06,  1154-55,  1369-70,  1725,  3303,  3699-3700,  4015-16,  4631, 

4678,  4741,  4781,  4808,  5017 

Bylaws   265-66,  897-98,  1148,  1362,  3690,  3692,  4013,  5012 

Enforcement  by  (See  Enforcement — Enforcement  by — insurance  corpora- 
tion.) 

Establishment  of   263, 

895,  1094,  1148,  1360,  1614,  1628,  1723,  3303,  3346,  3371,  3382, 
3464,  3495,  3524,  3689,  4010,  4630,  4741,  4757-58,  4776,  4781,  4825, 
5011 

Liability  of  (See  Liability  of  insurance  program.) 

Portability  assistance  887-88, 

1352,  3681-82,  4631,  5021 

Powers   269, 

896  !>7.    1360-62,   3303,   3346,   3690-91,   4011-13,   4872,  5011-14 

Purpose   4011,  5011 

Relations  with  other  government  agencies   1148,  5014 

Reports  : 

To  Congress   3348,  4037-38,  5021 

To  Secretary  of  Labor   4037-38 
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To  trustee   831,1161,1394-95,3724,5035 

Reports  from  plan  administrators   938-39, 1404-05,  3734,  5039 

Tax  exemption   898, 1363,  3792,  4631,  5012 

Temporary  authority  for  initial  period   4630,  4649-50,  5015-16 

Coverage : 
See: 

Benefits  guaranteed. 
Contingent  liability  insurance. 
Plans  covered. 

District  of  Columbia  Nonprofit  Corporation  Act   263,  895,  4011,  5011 

Effective  dates : 

Benefits,  guarantee  of  914-15, 

1094-95,  1151,  1161,  1614,  1629,  1724,  3349,  3382-83,  4041,  4647- 

48,  4678-79,  5041^2 

Contingent  liability  insurance   1157,  4638,  4764,  5026 

General  insurance  provisions   189, 

577,  622,  634,  944,  1094,  1161,  1411,  1614,  2301,  3740,  4041,  4648, 

4742,  4764,  4766,  4781,  5041 

Liability  of  employer   944, 1411,  3740-41,  4648,  4697 

Premium  collection   1095, 

1161,  1629,  1724,  3349,  3382-83,  4041,  4647,  4767,  5020 

Premium  revisions  140-41, 

630,  760-61,  900-01,  1365,  2324,  3694,  4022,  4650,  5018 

Privilege  tax   944, 1411, 3740 

Termination  procedures   944, 1411,  3740-41,  4647-49 

Fund (s),  guaranty : 

Appropriations    899,1364,3693-94 

Establishment   86, 

144,  266,  539,  630,  763,  898-99,  1148,  1154,  1363-64,  2327-28,  2375, 

3303,  3346,  3382,  3529,  3534,  3693,  4014,  4633,  5016 

Investment  restrictions   87, 

145,  267,  540,  764,  1155,  2328,  3303,  4014-15,  4631,  5017 
Operations   86, 

144,  266,  539,  630,  763,  899,  1154,  1363-64,  2328,  4014,  4633,  5016-17 

Report  to  Congress   145,  540,  899, 1364,  2328,  3693 

Trustee (s)    144,  539,  899, 1364,  2328,  3793 

See  also  Premiums. 

Insurance  concept   1603, 1636 

Internal  Revenue  Code,  amendments  to   247, 

268,  906-07,  940-^4,  1148-49,  1370-71,  1406-11,  3700,  3735-40, 

5040-41 

Liability  of  corporation  (See  Liability  of  insurance  program.) 
Liability  of  employer : 

Limits  on   538, 

612,  630,  762,  1155,  1158,  1614,  1629,  1724,  2326,  2363,  3525-26,  3585, 
3725-26,  4038,  4643,  4678,  4741^2,  4757-58,  4781,  4808,  4833,  5036 
Multiemployer  plans  treated  separately : 

General  rule  947-48, 1158-59, 1404,  3349,  3733-34,  4647,  5038 

Allocation  of  liability  612-13 

Division  of  plans   1725,  3731-32,  5038 

Nonmultiemployer  and  multiemployer  plans,  general  rule   85-86, 

142-  43,  532,  600,  630,  762,  932-33,  1094,  1155,  1396,  1614,  1724-25, 
2326,  2373,  3349,  3382,  3525-26,  3529,  403&-39,  4642^3 

Nonmultiemployer  plans  treated  separately  : 

General  rule   3725,5036 

Partial  terminations   1399-1400,  3525-26,  3729,  5037 

Remaining  in  business   932,  934-35, 1399,  3728 

Rationale  for  610, 

612,  1094,  1155-57,  1628,  1649,  1873,  2363 

Recovery  and  disposition  of   86, 

143-  44,  538-39,  612,  630,  762,  939,  1156-57,  1397-98,  1405-06,  1725- 
26,  2326-27,  2363,  2373,  3526,  3726-27,  3735,  4039-40,  4643-45, 
5039-40 
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Substantial  employer,  withdrawal  of   935-37, 

1158,  1400-04,  1629,  1724-25,  3729-33,  4643,  4646,  4741,  5037-38 

Successor  liability   612, 

630,  933-55,  1156,  1398,  1724,  1726,  2326,  2363,  2373,  3727-28,  5036 
See  also  Contingent  liability  insurance. 

Liability  of  insurance  program  81-82, 

85,  137-42,  267,  532,  536-37,  588,  62&-30,  7.62,  931-32,  1395,  2320-21, 
2325,  2361,  2372-73,  3303,  3346,  3348^49,  3382,  4643,  4678-79,  4704- 
05,  5036 

Maximum  limitation  (See  Benefits  guaranteed — maximum  limitation.) 

Mergers,  consolidations  and  transfers  of  assets  (Sec  Reportable  events — 
mergers  or  consolidations  of  assets.) 

Multiemployer  fund,  multiemployer  trust  fund  (See  Fund(s),  guaranty.) 

Need  for  insurance  program   593, 

596,  1093-94,  1146-48,  1609-10,  1635-36,  1639,  1665-66,  1668,  1723, 
1830-31,  1863,  1865-71,  2387,  2391,  2602,  2619,  3133,  3150,  3296, 
3371,  3373,  3381,  3390,  3394,  3400,  3414,  3431,  3490-91,  3498,  3530, 
3590,  4699,  4707,  4811 

Xo-liability  programs  (See  Contingent  liability  insurance.) 

Nonmuitiemployer  plans,  special  rule   895,  1360,  3689 

Office  of  Pension  and  Welfare  Plan  Administration  (See  Administering  agency.) 

Partnership,  special  rule   895, 1360,  3689,  5011 

Pension  Benefit  Guaranty  Corporation,  Pension  Benefit  Insurance  Corpora- 
tion, Pension  Guaranty  Corporation  (See  Corporation. ) 

Pension  Benefit  Guaranty  Fund,  Pension  Benefit  Insurance  Fund  (See 
Fund(s)  guaranty.) 

Plan  administrator : 

Notice  to  substantial  employers  939,  1159, 1405,  3734,  5039 

Report  to  Corporation  93&-39,  1404-05,  3734,  5039 

Plan  Termination  Insurance  Fund  (See  Fund.) 

Plans  covered : 

Exclusions   112-13, 

504-06,  907-08,  1094,  1106,  1149,  1371-72,  3700-02,  4634-35,  4781, 
5022-23 

General  rule__  111-12, 

137,  268,  504,  532,  629,  758,  906-07,  1148-49,  1364-65,  1370-71,  1649, 
1726,  2320,  3347,  3375,  3382,  3529,  3700,  3702,  4022-23,  4634,  4758, 
4781,  4802,  5021-22 

Successor  plans   907,  1371,  3700,  3702-03,  4028,  4635,  5022-24 

Voluntary  coverage   532, 

600,  610-11,  629,  907-08,  1149,  1372,  2320,  2362,  2372,  3347,  3701, 

4023-24,  4637,  5022 

Premiums : 

Assessments— administrative   83,  139,  270,  534,  629,  760,  2322,  2372 

See  also  Privilege  tax. 

As  taxes   1094,  1148,  1154-55,  1724,  4640 

Collection   182,  578,  1148,  4611,  4631-32,  5020 

Dual  rates,  rationale  for   608-09,  611,  1095,  1157-58,  2362 

Initial  rates : 

Liabilities  base   83, 

139-  40,  270,  534,  611,  629,  760,  1603,  2322-24,  2362,  2372,  3303, 
3347,  3382,  4016-21,  4631-32,  4758 

Limits  on__  83-84,  139-40,  270-71,  534-35,  2323-24,  2372,  3303,  3347,  3529 

Per  capita  base   899-901, 

1154-55,  1365  <;»;.  1614,  1628-29,  1724,  IW94-95,  4631-32,  4741,  4758, 
4803,  4808,  4813,  4819,  5017-18 
Subsequent   rates   84, 

140-  41,  271,  525-26,  535-36,  (500,  630,  760-61,  902-05,  1095,  1148, 
1158,  1366,  1614,  1628-29,  1725,  2324,  2372,  3303,  3347,  3382,  36£4- 
95,  4021-22,  4632,  4741,  4758,  4808,  4819,  5018^19 

See  also  Congress — premium  rate  revisions. 
Tax  status  of   1155 
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Waiver  by  Corporation   5020-21 

See  also  Contingent  liability  insurance — premiums. 

Private  Pension  Plan  Termination  Insurance  Program  (See  Administering 
agency. ) 

Private  termination  insurance   1603,  4638,  5026 

Privilege  tax  .   941-42,  1408-11,  3737-40 

See  also : 

Effective  dates — privilege  tax. 
Premiums — assessments — administrative. 

Purpose  of  insurance  program   588, 

1088,  1601,  1620,  1830,  1873,  2349,  2361,  2372,  3294,  3346,  3375,  3378, 
3382,  3397,  3474,  3495,  3499,  3529-30,  3533,  3583,  4011,  4734,  4794-95, 
4803,  4819,  4823 
Recapture  of  certain  pre-termination  distributions : 

Authority   929-30,  1153,  1392-93,  3722,  5034-35 

Death  and  disabilitv  distributions   930,  1153,  1394,  3723,  4645,  5034 

General  rule   929-30,  943,  1153-54,  1393,  1725,  3722-23,  4645,  5034,  5041 

Rationale  for  1153-54 

Waiver  by  Corporation   1394,  3723,  4645,  5035 

Regulation/rules,  general  authority : 

Corporation  .   896,  1361,  3690,  4011-12,  5011 

Secretary  of  Labor   1856,  2339,  2374,  3304,  4050-51 

Secretary  of  the  Treasury   266 

Reportable  events: 
Benefits : 

Decrease   925,  1160,  1389,  3348,  3719,  4031,  4640,  5031 

Inability  to  pay   926,  1389,  3348,  3719,  4031,  4641,  5031 

Disqualification  of  plan  or  trust   925, 

1160, 1388-89,  3348,  3717-18,  4031,  4640,  5031 

Fiduciary  standards  violations   1160 

Funding  standards,  failure  to  meet   926, 

1160,  1389,  3348,  3719,  4032,  4641,  5031 

Lump-sum  distributions   1389-90,  3348,  3719,  4032-33,  4641,  5031 

Mergers  or  consolidations  of  assets   4641,  5031 

Participation,  decrease  in   925-26,  1160,  1389,  3718,  4031,  4640,  5031 

Termination  under  Internal  Revenue  Code   926, 

1160,  1389,  3718,  4032,  4649,  5031 
See  also  Termination  by  Corporation — occurrence  of  reportable  events. 

Restoration  of  terminated  plans   4645-46,  5035 

Secretary  of  Commerce,  member  of  board  of  directors   897, 

1094,  1148,  1362,  1628,  1649,  1723,  3539,  3691,  4630,  4741,  4757-58, 
4781,  4819  5012 
Secretary  of  Labor : 

Administrator  of  insurance  program   81, 

137,  532,  629,  758,  1628,  1723,  2320,  2371,  3303,  3346,  4757-58 

Approval  of  terminations   85,  141,  761-62,  3535 

Chairman  of  board  of  directors   1362, 

1723,  3303,  3527,  3534,  3539,  3681,  4010,  4630,  4741,  4757-58,  4781, 
4819,  5012 

Duty  to  confer  on  premium  rates   84-85,  151,  536,  630,  761,  2324,  2372 

Establishment  of  premium  rates   83-84. 

139,  534-35,  629-30,  760,  2322-24,  2372,  3529 

Examination  of  corporation   4037 

Member  of  board  of  directors   264, 

897,  1094,  1148,  1628,  1649,  1723,  3382,  3390,  4678,  4712,  4741,  4757- 

58,  4781,  4819 

Prescription  of  liquidation  procedures—  142,  537,  630,  2325-26,  2362,  2373 

Trustee  of  Fund(s)   144,  539,  1646,  2328 

Variances    759,  4041-42 

See  also  Termination  by  corporation — occurrence  of  reportable  events — 
notification  by  .Secretary  of  Labor. 
Secretary  of  the  Treasury  : 

Chairman  of  board  of  directors     897,  1094,  1148,  1628,  1723 
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Loans  to  corporation   272 

Member  of  board  of  directors   264,  1362,  1649,  3539,  3691,  4630,  5012 

Obligations  of  the  Corporation,  763,  905-06, 1369-70,  3699-3700,  4015-16,  5017 

Trustee  of  Fund(s)   899,  1364,  3693 

See   also   Termination   by   Corporation — occurrence   of  reportable 
events — notification  by  Secretary  of  the  Treasury. 
Single  employer  fund,  single  employer  optional  trust  fund,  single  employer 

primary  trust  fund  (See  Funds (s),  guaranty.) 
Substantial  employer : 

Notification  of  status   939,  1159,  1405,  3734,  5039 

Withdrawal  notification   1158,  3729,  4655,  5037 

Substantial  owner  (See  Benefits  guaranteed — maximum  limitation — sub- 
stantial owner  restrictions.) 
Termination  by  Corporation : 

Appropriate  court   924, 1159-60, 1387-88,  3717,  4639-40,  5015,  5028.  5030 

Decree  to  terminate   919-20, 1160, 1383,  3712-13,  4639-40,  5028-29 

Determination   918-19, 1159, 1381-82,  3711,  4034,  4639,  5028 

Effect  of  other  pending  actions   923, 1160, 1386-87,  3716,  4640,  5030 

Exclusive  jurisdiction  of  court   923-24, 1387,  3716-17,  5030 

Notice  to  plan   919, 1159, 1382,  3713-14,  4639-40,  5028 

Occurrence  of  reportable  events : 

Hearings   3348,  4033 

Notification  by  plan  administrator   924,1388,3717,4031,4640,5031 

Notification  by  Secretary  of  Labor   4033,  5032 

Notification  by  Secretary  of  the  Treasury   926-27, 

1160,  1390,  3719,  4033,  4641 

Other  procedures  (non-judicial)   269,4034-37 

Simplified  procedure   4640,  5028 

See  also: 

Reportable  events. 
Restoration  of  plan. 
Trustee. 

Termination  by  plan  administrator : 

Amendments  to  plan   918, 1381,  3710,  5027 

Approval  by  Secretary  of  Labor  85, 141 

General  rule   269,  536,  611,  630,  916, 1379,  3708-09 

Insufficiency  of  assets,  procedures  916-18, 

1159,  1380-81,  3709-10,  4638,  5027 

See  also  Termination  by  Corporation. 

Notice  of  intent  to  terminate   536, 

600,  611,  630,  916,  1159,  1379,  2324-25,  2362,  2372,  3708-09,  4638, 
5027 

Sufficiency  of  assets,  procedures   916, 1159, 1379-80,  3709,  4638-39,  5027 

See  also: 

Allocation  of  assets. 

Trustee. 

Trustee : 

Appointment  of : 

General    4639-40,4741 

Notice  to  interested  parties   922-23, 1161, 1386,  3715 

Termination  by  Corpora tion___  920, 1160,  1382-83,  3711-12,  4639-40,  5028 

Termination  by  plan  administrator   4639,  5028 

Corporation  as   4640,  5028 

Powers  and  duties   920-23,  1160-61, 1383-86,  3713-16,  4640-41,  5029-31 

Report  by  Corporation  to   931, 1161,  1394-95,  3724,  5035 

Vested  benefits  coverage : 
See: 

Benefits  guaranteed. 
Liability  of  insurance  program. 
Voluntary  employee  contributions  (Sec  Allocation  of  assets — priorities  for 
allocation.) 
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Actuaries,  standards  for  (-See  Miscellaneous — Actuaries — standards  and 
qualification  for.) 

Administrative    interpretations    (See    Reliance    on    regulations  and 
interpretations.) 

Administrative  Procedure  Act,  applicability   4597 

Attorney's  fees  and  court  costs   35, 

185,  305,  581,  771,  951,  1174,  2336,  2368,  3299,  4049,  4594,  4899 
Attorney  General : 
See: 

Enforcement  by — Attorney  General. 
Representation  of  Secretary  of  Labor  in  litigation. 
Miscellaneous — Secretary  of  Labor — relations  with  other  govern- 
ment agencies. 

Benefit  claims  procedure   152-54, 

549-50,  576-77,  620-21,  633,  988-90,  1070,  1102,  1175,  1184-86,  1480- 
82,  1488-89,  1615,  1632,  1729,  1775,  1836-37,  1858,  2278,  2391,  3379. 
3813-15,  4595,  4745,  4753,  4769,  4814,  4823,  4900 

Bonding  (See  Miscellaneous — Bonding.) 

Class   actions   184, 

304,  580-81,  770,  950,  1174,  1491,  1615,  2335,  2368,  3299,  3817,  4048 

Cooperation  with  other  Government  agencies  (See  Miscellaneous — Secre- 
tary of  Labor — relations  with  other  Government  agencies. ) 

Criminal   penalties   29, 

179,  592,  622,  634,  766-67,  1085,  1497,  1600,  2331-32,  2341-12, 
2349,  2373,  3294,  3299,  3579-80,  3823,  4044-45,  4054,  4593,  4597-98, 
4657,  4898 

See  also: 

Miscellaneous — Bonding. 

Miscellaneous — Prohibition  from  holding  plan  office. 

Declaratory  judgments  relating  to  qualification   983-88, 

1078,  11S1-85,  1475-80,  1615,  1631-  32,  1729,  2506-09,  2595,  2690, 
2694-97,  3036-40,  3126,  3151,  3226-30,  3802-07,  4170-73,  4598,  4624, 
4956-58,  5002-03 

Effect  of  other  laws   50-51, 

186-88,  318-20,  582-85,  621,  633,  1493-96,  2345-47,  2359,  2364,  2375, 
3305,  3404,  3820-22,  4057-59,  4650,  4670-71,  4726,  4745-46,  4770- 
71,  4789,  4904 

Effective  dates   51, 

57,  65,  189,  248-49,  262,  321,  360,  362,  377,  387,  586,  622.  634,  743, 
757,  990,  1021,  1056,  1061,  1184,  1186,  1481,  1483,  1489,  2301,  2369, 
2505,  2510,  2553,  2697,  2750,  3036,  3041,  3230,  3283,  3301,  3S07,  3813, 
3895,  3970,  4175,  4190,  4599,  4602,  4725,  4745-46,  4762-64,  4859, 
4904,  4955-56 

Employee  benefit  plan  as  a  separate  legal  entity   33-35, 

769-70,  2334-35,  4047,  4596,  4889 

Enforcement  by : 

Attorney  general   303-07,772,952-54 

Fiduciary,  plan  administrator,  or  employer   33, 

185-86,  319-20,  582,  769,  984-85,  1476-77,  1493,  2334,  3803,  3813, 

3818,  4047,  4898 

Insurance  corporation   896, 

1360,  4011,  4625,  4632,  4644-45,  5003,  5011,  5014,  5021,  5040 

Participant  or  beneficiary   33, 

35,  183-85,  303,  547-48,  579-81,  588,  613,  633,  769,  950-52,  985,  1076, 
1100,  1163,  1171-74,  1183,  1477-78,  1488-89,  1604,  1641-42,  1726-27, 
1835-36,  2334,  2349,  2364,  2367-68,  3294,  3299.  3304,  3379,  3806. 
3815-17,  4047,  4593-94,  4624-25,  4745,  4753,  4796-97,  4814,  4898 
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Secretary  of  Labor   33, 

35,  105-07,  181-83,  303,  498-99,  577-79,  592,  623,  633,  715-16,  769, 
950-52,  9<9,  1074,  1100,  1163,  1171-74,  1469-70,  1604,  1630-31,  1837, 
1843,  2274-75,  2334,  2349,  2364,  2367-68,  2373,  2391,  3294,  3299, 
3304,  3379,  3815-16,  3937,  4047,  4524,  4594,  4745,  4855,  4898 

Secretary  of  the  Treasury/Internal  Revenue  Service   1076, 

1101,  1219,  1336-37,  2351,  2619-20,  2682-83,  2691-97,  3151,  3214-15, 
3223-30,  3484,  3666,  4592 

See  also  Declaratory  judgments  relating  to  qualifications. 
Fiduciary  standards : 

Civil  enforcement   44, 

182-83,  303,  578-79,  633,  731,  950-53,  979,  1076,  1101,  1164,  1172-75, 
1490-91,  1727-28,  2288,  2290,  2367,  3299,  3815-17,  3953-54,  4587, 
4657,  4745,  4898-4900 

Excise  tax   369-72, 

963-65,  1057-59,  1071-72,  1076, 1081, 1100-01, 1459,  1615, 1630,  1651, 
1670,  1727-28,  1848,  3786-87,  4562,  4576,  4588-90,  4594-95,  4626, 
4677-78,  4780-81,  4803,  4978 

See  also: 

Criminal  penalties. 

Fiduciary  Responsibility — Liability  of  fiduciary. 
Fiduciary  Responsibility — Liability  of  party  in  interest. 
Miscellaneous — Bonding. 

Miscellaneous — Prohibition  from  holding  plan  office. 
Funding  requirement: 

Excise  tax   863-65, 

1074,  1092-93,  1101,  1118,  1125,  1134-35,  1138-39,  1318-20,  1613, 
1627,  1642,  1722,  1727-28,  2439-41,  2447,  2616-17,  2619,  2662,  2667, 
2676,  26.8,  2685-86,  2969-71,  2977,  3148,  3151,  3195,  3199,  3208-11, 
3217-20,  3224,  3342,  3428,  3431,  3648-50,  4103-05,  4123-24,  4551, 
4557,  4559,  4626,  4677,  4780,  4802,  4808,  4833,  4927-28,  4931-32 

Other  measures   63-65, 

181-82,  245-46,  523-24,  577-78,  590,  592,  633,  755-57,  2316-20,  3302, 
4005-07,  4898 

See  also: 

Funding — Tax  deductibility  of  contributions. 

Internal  Revenue  Code — Limitations  on  benefits  and  contributions  for 
qualified  plans. 

General  enforcement  provisions   588, 

621,  766-73,  775,  1174-75,  1843,  2349,  3495,  3497,  4734,  4744-46,  4811 
Individual  retirement  accounts,  penalties  involving : 

Excess  contributions,  premature  distributions,  and  excess  accumula- 
tions   258-61, 

353-54,  1011-12,  1201-02,  1505,  1513-15,  1615,  2539,  2543-46,  2596, 
2621-22,  2714,  2718-22,  2724-27,  3070,  3074-77,  3127,  3153,  3247, 
3250-51,  3256-60,  3409,  3434-35,  3454,  3458-59,  3837-40,  4204,  4208- 
11,  4602-03,  4606-09,  4971,  4973-74 

Reporting  and  disclosure  2446-47, 

2497,  2721,  2749-50,  3077,  3255,  3283-84,  4211,  4605,  4974-75 

Prohibited  transactions   2537-38, 

2723-25,  3068,  3255-57,  4202-04,  4597,  4607,  4978-79 

Interference  with  rights  protected  under  the  Act   585, 

588,  600,  621-22,  344,  1496-97,  1640-41,  1775,  1811,  1835,  2341-42, 
2364,  2374,  3304,  3822-23,  4053-54,  4597-98,  4745,  4753,  4796-97, 
4832,  4902 

Intervention,  right  of   35, 

305,  585,  771,  951-52,  985,  1183,  1476-78,  1492,  1496,  1729,  2368, 
2694  95,  .'{22(^27,  3299,  3803-04,  4049-50,  4594,  4624,  4626,  4745, 
4S99,  5003 

Investigation  and  Investigative  authority   32-33, 

lot;  or.  :{oi'  OS,  198,  562,  r>!H>.  602,  614.  619,  628,  768,  956-57,  1434- 
35,  1456  58,  1856,  2333  34,  2350,  2367,  2373,  2603,  3134,  3299,  3379, 
3765-66,  4045-46,  4595,  4768-69,  4900-01 
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IRS  and  Tax  Court  decisions   1102, 

1475,  1480,  1615,  1729,  2509,  2616-17,  2620,  2696-97,  3040,  3148, 
3151,  3226-30,  3431-32,  344£U49,  3807 

Secretary  of  Labor's  decisions   633,  990,  1186,  1481-82,  1729,  1835,  2373 

See  also: 

Benefit  claims  procedure. 

Declaratory  judgments  relating  to  qualification. 

Jurisdiction  of  courts   34-35, 

184-85,  188,  303-05,  319-20,  580-81,  584-85,  588,  621,  633,  770-71, 
950-51,  1174,  1182,  1475,  1491-93,  2335-36,  2364,  2368,  3299,  3802, 
3817-19,  3821-22,  4047-49,  4594,  4745,  4899,  5014-15 

Keogh  (H.R.  10)  plans,  penalties  involving   361, 

377,  1616,  1618,  2521-25,  2623,  2704-06,  3052-56,  3154-55,  3236-39, 
3434-35,  4186-90,  4601-02,  4962-64 

Lump-sum  distributions,  penalties  involving   (See  Internal  Revenue 
Code — Lump-sum  distributions. ) 

Money  purchase  plans,  penalties  involving   1193-94,  1617,  2677,  3208 

Notice  of  complaint  to  Secretary  of  Labor   35, 

305,  581,  771,  233&-37,  4594,  4899 

Participation  and  vesting  standards   57,  1322-24,  1641,  3652-54,  4898 

Preemption  of  State  law  (See  Effect  of  other  laws.) 

Previous  law   589-95, 

1085,  1599,  2350-51,  2603,  2685,  2691,  2693,  2705,  3134,  3217,  3223, 
3225-26,  3237,  3295-96,  3377,  3414 

Prohibited  transactions  (See  Fiduciary  standards.) 

Prohibition  from  holding  plan  office  (See  Miscellaneous — Prohibition 

from  holding  plan  office.) 
Regulation/rules,  general  authority : 

Secretary  of  Labor   108, 

318,  500,  743,  773-74,  1856,  2339,  2374,  3304,  3741-42,  4050-51,  4901 

Secretary  of  the  Treasury   865, 1338,  3668 

Reliance  on  regulations  and  interpretations   37-38, 

720-21, 1291,  2280,  3300,  3943^4,  4723,  4857 
Reporting  and  disclosure  requirements : 

Generally  31-32, 

301-302,  715-16,  767-68,  848,  994,  1052-53,  1059,  1123,  1143,  1199, 
1221,  1300-01,  1486,  1557-58,  1564-65,  1664,  2332-33,  2422-23, 
2465,  2497-99,  2503,  2546,  2682,  2723,  2749,  2751,  2952-53,  3028-30, 
3034,  3077,  3215,  3254.  3280,  3282-83,  3331,  3630,  3811-12,  3884, 
3891,  3936-37,  4045,  4086-87,  4129,  4161-64,  4168,  4211,  4533,  4593, 
4855,  4873,  4898,  4953,  4955 

Recordkeeping    31, 

848,  1117,  1301,  2367,  2422,  2654,  2952-53,  3186,  3299,  3331,  3630, 
4087,  4873 

Registration  181-82, 

577-78,  1059,  2343^5,  2374,  2496-98,  2747,  2927-28,  3280,  3307, 
3891,  4056-57,  4161-64,  4952-53 
See  also  Criminal  penalties. 

Representation  of  Secretary  of  Labor  in  litigation   305, 

499,  601,  613.  1491, 1843,  4049,  4596-97,  4900 

Separability  of  provisions   776,  2341,  2374,  2916,  3304,  4053,  4902 

Service  of  process   33, 

146,  183-85,  621,  630,  770,  951-52,  1174,  1496,  2364,  3818,  4049-50, 
4594,  4596 

Solicitor  of  Labor,  representation  of  the  Secretary  of  Labor  by  (See  Repre- 
sentation of  Secretary  of  Labor  in  litigation. ) 
Statute  of  limitations   46, 

186,  314-15,  582,  733,  955,  986,  1174,  1184,  1378,  1493,  2290,  2508, 

3039,  3805,  3819-20,  3955-56,  4173,  4645,  4896,  4957 
Subpoena  authority   32-33, 

107,  768-69,  957,  989,  1186,  1457-58,  1481,  1836,  1856,  2334,  2367, 

3765-66,  4046,  4596,  4900-01 
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Termination  insurance  (See  Enforcement  by — insurance  corporation.) 

Venue    34, 

183-84,  304,  580,  770,  924,  950,  987-88,  1174,  1480,  1491-93,  2335, 
2509,  3040,  3807,  3817-18,  4048,  4174,  4594,  4899-4900 

Vesting  standards  (See  Participation  and  vesting  standards.) 


INTERNAL  REVENUE  CODE 

Pages  in 
Legislative  History 

Antidiscrimination  rules  56, 

377-78,  690-91,  833-34,  845.  847,  873-74,  1079,  1107.  1109-10,  1112, 
1115,  1284-85,  1297-99,  1696-97.  1714-17,  2308,  2401.  2417-18, 
2472-73.  2598,  2610-11.  2919-20,  2636-37.  2641,  2652-53.  2930-31, 
2948-19.  3001.  3129.  3142.  3151.  3169-70,  3174,  3185-86,  3321-25, 
3422-23.  3514,  3613-14,  3627,  3629,  3663,  3937,  4064-65,  4082-83, 
4138-39,  4543^4,  4673,  4699,  4703-04,  4778,  4864,  4907,  4918-19, 
4933,  4945-46 

See  also: 

Participation  and  vesting — Collective  bargaining  plans. 
Participation  and  vesting — Participation,  basic  standards — max- 
imum age. 

Participation    and   vesting — Participation,    special   rules — air 
pilots. 

Participation  and  vesting — Participation,  special  rules — non- 
resident aliens. 

Participation  and  vesting — Vesting  and  benefit  accrual,  special 
rules — comparability  of  plans. 

Armed  forces  survivor  annuity..   1570-78.  1879-80.  3600-01,  4653,  5000-01 

Equalizing  tax  treatment,  need  for   1072, 

1077.  1081-82,  1095,  1188-89,  1198-99,  1643^4.  1647.  1704-05,  1859, 
2591-93,  2600-01,  2620.  2699-2700.  2713-14,  3122-24,  3152,  3232-33, 
3246,  3408,  3412,  3432,  3451.  4679,  4684-85,  4693,  4785-86,  4801, 


4804,  4810.  4821,  4829 

Foreign  law.  severance  pavments  required   2481-82, 

2751,  3010-11.  3284-85.  4146-47,  4949-50 

Government  negotiated  plans,  treatment  of  certain  participants   2582-83, 

2753-55,  3113-14,  3286-88,  4248-50,  4653,  5000-01 
Individual  retirement  account  plans   249-63, 


339-53,  360,  996-1021.  1077,  1095-96.  1203-13.  1223.  1498-1504. 
1506-11.  1514,  1616,  1638,  1643-47,  1651-52.  1656-57,  1659,  1704-05. 
1817-21,  1850-51,  1859-60.  1863-64,  2526-43.  2553,  2596,  2821-22. 
2703-09.  3057-68.  3071-74,  3077-84.  3127.  3151-53.  3246-61,  3409. 
3412,  3433-34,  3445.  3448.  3452-54.  3458-59,  3468.  3553-58.  3576-77. 
3584,  3590-91.  3724-29.  3733-39.  4143-45,  4155-56,  4191-1208,  4230, 
4566,  4583,  4602-10.  4663-64.  4679.  4688-90.  4702.  4704.  4708-09. 
4714,  4746,  4752,  4763,  4769-70.  4777.  4782,  4784-86,  4797-98.  4809. 
4813,  4883,  4965-73,  4978 

See  also: 

Enforcement — Individual    retirement    accounts — penalties  in- 
volving. 

Fiduciary  Responsibility — Prohibited  transaction  rules — owner- 


employee,  individual  retirement  accounts,  subject  to. 
Trustee  and  custodial  requirements. 
Internal  Revenue  Service : 

Appropriations  authorized   827-28, 

1178-79.  1276,  2511,  2620,  2693,  3042,  3152,  3226.  3431-32.  3606-07.' 
4600,  4959 

Office  of  Employee  Plans  and  Exempt  Organizations   233, 


825-27,  1076,  1101-02,  1106,  1175-81,  1615.  1623-24.  1718.  1877, 
2510-11.  2595,  2620,  2691-93,  3041-42.  3126,  3151,  3223-25.  3431-32 
3605-06.  3612,  4175-76,  4599-4600,  4959 
Keogh  (H.R.  10)  plans: 

Owner,  proprietary,  shareholder  emplovee  plans   336-39 

361-63.  380-88,  874-75.  1021-35,  1040-42,  1077-78.  1097-98.  1187- 
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Keogh  (H.R.  10)  Plans— Continued  t^m^SRS 
Owner  proprietary,  etc.— continued  Legislative  History 

Owner,  proprie 1543r4S,  1550,  1565,  1568,  1616,  1647,  1652-53,  1655- 
60  1694,  1707-08,  1730-49,  1755-56,  1778-83,  1786-90,  1878-79, 
2473-75,  2490,  2512-21,  2525-26,  2623,  2699-2715,  2747-48,  3005-07, 
3021-22  3044-51,  3054-^56,  3154,  3232^6,  3281-82,  3434-35,  3461, 
3467,  3471-72,  3561-70,  3636,  3850-55,  3857-63,  3868-72,  3891-92, 
4139-43,  4178-85,  4190,  4532,  4566,  4570,  4583,  4600-02,  4680,  4684, 
4690,  4760,  4763-64,  4946,  4950,  4959-65 

Self-employed  plans   240-42, 

360-62,  37&-79,  387,  1078,  1094,  1184,  1187,  1192-93,  1542-46,  1565- 
66  1568,  1616,  1644-45,  1652,  1656-57,  1693,  1813-15,  1850-51,  1861, 
1877  1879,  2473-75,  2490,  2512-21,  2595-96,  2622-23,  2635,  2698- 
2712,  3005-06,  3022-23,  3043-51,  3056,  3126-27,  3153-55,  3167,  3230, 
3233-45,  3409,  3412,  3433-35,  3448,  3452-53,  3458-59,  3461,  3466, 
3471,  3473,  3514-15,  3550-70,  3576-77,  3582,  3584,  3589-91,  3858-62, 
3882-83,  3885,  413&-43,  4155-56,  4170,  4175-77,  4532,  4566,  4570, 
4600-02,  4610-14,  4679-80,  4684,  4688-90,  4709,  4715,  4746,  4753, 
4760,  4763-64,  4777,  4782,  4786,  4809,  4813,  4823,  4946,  4950,  4959-62, 
4964-65 

See  also: 

Enforcement — Keogh    (H.R.   10)    plans,   penalties  involving. 
Fiduciary  Responsibility — Prohibited  transaction  rules — owner- 
employee,  individual  retirement  accounts,  subject  to. 
Trustee  and  custodial  requirements. 
Limitations  on  benefits  and  contributions  for  qualified  plans  and  tax 

sheltered  annuities    383-87, 

1023-28,  1034-35,  1050-52,  1054-56,  1061,  1187,  1190-94,  1215,  1617, 
1661-63,  1696-97,  1708-14,  1732-54,  1778-83,  1786-90, 1878-79,  2453, 
2553-68,  2596,  2623-26,  2697-99,  2706-13,  2977,  2983,  3084-99,  3127, 
3155-57,  3230-31,  324&-53,  3408-10,  3435-58,  3451-52,  3468-69,  3473, 
3549,  3560,  3576-77,  3583,  3585,  3635-36,  3850-57,  3862-63,  3878-79, 
421&-34,  4559,  4610-15,  4672,  4681-82,  4688,  4709-10,  4715,  4760-62, 
4782,  4808,  4813,  4986-94 

Lump-sum  distributions   1035-40, 

1078,  1102-03,  1195,  1205-14,  1537-42,  1617,  1653,  1662-63,  1707-08, 
1715,  1877-78,  2568-80,  2596,  2626-27,  2733^5,  3099-3111,  3127, 
3157-58,  3266-78,  3438-^39,  3549,  3863-68,  4234-47,  4615-22,  4682, 

4689,  4761,  4783,  4994-99 

Nonqualified  plans,  restrictions  regarding  certain   1305-07, 

1336-38,  3632-33,  3763-65 

Puerto  Rican  pension  plans   2480-81, 

2750,  3012,  3283,  4146,  4651,  4949 

Retroactive  changes  in  plans   1053-54, 

1056,  1215,  1558-59,  1663,  2489-90,  2747,  2753,  3021-22,  3179, 
3285-86,  3326,  3443-44,  3885-86,  4155-56,  4553-54,  4651-52,  4950 

Rollover  transfers  247-49, 

362-08.  888-93,  1010-11,  1075,  1097,  1142-^4,  1201, 1512-13,  1515-17, 
1628,  2535-36,  2548-52,  2618,  2726-28.  3065-66,  3079-84,  3150,  3259- 
60,  3317,  3430,  3682-87,  419*^4200,  4213-15,  4608-09,  4663,  4677, 

4690,  4752,  4759,  4780,  4788,  4797-98,  4808,  4812,  4830,  4966,  4968, 
4970,  4975-76 

Salary  reduction  plans   1661-62, 

2580-83,  25196-97,  2627-28,  2729-32,  3111-14,  3127-28,  3158-59, 
3262-64,  3439,  4247-48,  4622-23,  4682,  4685-86,  4689,  4761,  4783, 
4804-05,  4999-5000 

Tax  deductibility  of  contributions  (See  Funding — Tax  deductibility  of 
contributions.) 

Termination  insurance  requirement  (See  Termination  Insurance — In- 
ternal Revenue  Code,  amendments  to.) 

Trustee  and  custodial  requirements   347-48, 

379-SO,  387,  940,  1002,  1021-23,  1034-35,  1045-47,  1061,  1196,  1503- 
05,  1524-25,  1536,  1550-51,  1568,  2475-78,  2490,  2530,  2540,  2727, 
2747^9,  3007-09,  3021-22,  3060,  3071,  3253-54,  3280-82,  3735-36, 
3828-30,  3849-50,  3862-63,  3876-78,  4140-43,  4155-56,  4194-95,  4205, 
4214,  4565-66.  4603,  4946-47,  4950,  4966,  4971,  4978 
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Accountants,  standards  and  qualifications  for   18, 

19,  704-05,  2262-63,  3505-07,  3923,  4524-25,  4939 
See  also  Reporting  and  Disclosure — Financial  statements,  annual 
audit  of. 
Actuaries : 

Actuarial  advisory  board   642, 

655,  1612-13,  2616,  2662,  2688,  3148,  3205,  3227,  3334-35 

Standards  and  qualifications  for   28, 

107-08.  241,  489-90,  603,  623,  706,  995-96,  1092,  1125,  1136-38,  1487- 
88,  1612-13,  1627,  1722.  2265,  2503-05,  2616,  2662,  2680-82,  3034-36, 
3147-48,  3194-95.  3213-14,  3428,  3510,  3812,  3924-26,  4168-70,  4628- 
29,  4677,  4765,  5009-10 
See  also  Reporting  and  Disclosure — Actuarial  report,  filing  require- 
ments. 

Advisory  council  49-50, 

167-69,  318,  563,  614,  632,  74L43,  1438-40,  1851-52,  2299-2301, 
3301,  3769-71,  3966-68,  4598,  4902-03 

Agency  jurisdiction  question   1175-76, 

1213-14,  1604-06.  1623-24,  1646.  1669.  1727-28,  2584-85,  3121-22, 
3293,  3295-96,  3352-60,  3376,  3386,  3405-06.  3443-44,  3485-90,  3585, 
3590,  4663,  4671,  4686-87,  4692,  4744-45,  4770,  4784 

Bonding    31, 

38-41,  590,  721-24.  2281-83.  2368,  3300,  3944-47,  4591,  4771,  4895- 
96 

Case  studies   1599-1600 

1621-22.  1634-36.  1666-68,  1767-69,  1830-31,  1866-71,  3508-09,  4658, 
4665,  4694,  4710-13,  471 7.  4749-50,  4790,  4792,  4795-96,  4799 

Coordination  between  Departments  of  Labor  and  the  Treasury   318. 

952-53,  957,  979,  1443,  1456,  1458,  1718-20,  1727-28,  1858,  2400-01, 
2413-14,  2432-33.  2746.  2985.  3148.  3167-68,  3212-13,  3279.  3293, 
3318-19,  3345,  3376.  3500,  3522-23,  3776.  3784-85,  3941-42,  4051. 
4118,  4135,  4578,  4582.  4632-36,  4679,  4686-87,  4744-45,  4760,  4770, 
4842,  4856,  4889-90,  4979,  50024)6 
See  also  Agency  jurisdiction  question. 

Discrimination  based  on  age,  sex,  etc  1641. 
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******* 

Public  Bills  and  Resolutions 

Under  clause  4  of  rule  XXII,  public  bills  and  resolutions  were 
introduced  and  severally  referred  as  follows : 

******* 
By  Mr.  Dent  (for  himself  and  Mr.  Perkins)  : 

H.R.  2.  A  bill  to  revise  the  Welfare  and  Pension  Plans  Disclosure 
Act ;  to  the  Committee  on  Education  and  Labor. 

******* 
By  Mr.  Dent  (for  himself  and  Mr.  Perkins)  : 

H.R.  462.  A  bill  to  revise  the  Welfare  and  Pension  Plan  Disclosure 
Act ;  to  the  Committee  on  Education  and  Labor. 

******* 

Safeguarding  Private  Pension  Plans 

Mr.  Dent.  Mr.  Speaker,  I  am  pleased  to  submit  to  my  colleagues 
and  all  others  concerned  about  safeguarding  the  benefits  of  citizens 
who  participate  in  private  pension  plans,  two  bills  that  I  consider  a 
"first  step"  toward  our  goal  of  securing  retirement  benefits  earned 
during  working  years. 

These  measures  are  introduced  today,  on  the  first  meeting  of  the 
93rd  Congress,  to  underscore  the  immediate  need  for  congressional 
attention  to  the  plight  of  workers  who,  for  one  reason  or  another,  do 
not  realize  the  income  to  which  they  should  be  entitled  upon  retire- 
ment. I  do  not  maintain  that  the  two  bills  I  put  before  the  House  today 
are  the  final  answer  to  this  complex  problem,  but  they  are  the  product 
of  comprehensive  studies  in  the  field.  It  is  my  hope  that  they  will 
serve  as  the  vehicles  by  which  we  can  renew  our  efforts  to  solicit  con- 
structive suggestions  for  reform  of  the  private  pension  system,  and 
fashion  legislation  which  will  eventually  result  in  the  enactment  of 
meaningful  safeguards  for  the  rights  of  retirees. 

It  is  my  intention  to  call  for  hearings  in  Washington  early  next 
month  before  the  General  Subcommittee  on  Labor,  and  to  press  for 
early  action  on  this  issue. 

[The  texts  of  the  bills  as  introduced  follow :] 
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,  CONGRESS  II  D  O 
1st  Session       J-j^  £ 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  3, 1973 

Mr.  Dent  (for  himself  and  Mr.  Perkins)  introduced  the  following  bill ;  which 
was  referred  to  the  Committee  on  Education  and  Labor 


A  BILL 

To  revise  the  Welfare  and  Pension  Plans  Disclosure  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Employee  Benefit  Secu- 

4  rity  Act". 

5  FINDINGS  AND  DECLARATION  OF  POLICY 

6  Sec.  2.  (a)  The  Congress  finds  that  the  growth  in  size, 

7  scope,  and  numbers  of  employee  benefit  plans  in  recent  years 

8  has  been  rapid  and  substantial;  that  the  operational  scope 

9  and  economic  impact  of  such  plans  is  increasingly  interstate ; 

10  that  the  continued  well-being  and  security  of  millions  of 

11  employees  and  their  dependents  are  directly  affected  by 
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1  these  plans;  that  they  are  affected  with  a  national  public 

2  interest ;  that  they  have  become  an  important  factor  affecting 

3  the  stability  of  employment  and  the  successful  development 

4  of  industrial  relations ;  that  they  have  become  an  important 

5  factor  in  commerce  because  of  the  interstate  character  of 

6  their  activities,  and  of  the  activities  of  their  participants,  and 

7  the  employers,  employee  organizations,  and  other  entities 

8  by  which  they  are  established  or  maintained ;  that  a  large 

9  volume  of  the  activities  earned  on  by  such  plans  are  affected 
10  hy  means  of  the  mails  and  instrumentalities  of  interstate 
H  commerce;  that  owing  to  the  lack  of  employee  information 

12  and  adequate  safeguards  concerning  their  operation,  it  is 

13  desirable  in  the  interests  of  employees  and  their  beneficiaries, 

14  and  to  provide  for  the  general  welfare  and  the  free  flow  of 

15  commerce,  that  disclosure  be  made  and  safeguards  be  pro- 

16  vided  with  respect  to  the  establishment,  operation,  and 

17  administration  of  such  plans;  that  they  substantially  affect 
lg  the  revenues  of  the  United  States  because  they  are  afforded 
39  preferential  Federal  tax  treatment;  that  despite  the  enor- 

20  mous  growth  in  such  plans  many  employees  with  long  years 

21  of  employment  are  losing  anticipated  retirement  benefits 

22  owing  to  the  lack  of  vesting  provisions  in  such  plans;  that 

23  owing  lo  the  inadequacy  of  current  minimum  standards, 

24  the  soundness  and  stability  of  plans  with  respect  to  adequate 

25  funds  to  pay  promised  benefits  may  be  endangered;  that 
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1  owing  to  the  involuntary  termination  of  plans  before  requi- 

2  site  funds  have  been  accumulated,  employees  and  their 

3  dependents  have  been  deprived  of  anticipated  benefits;  and 

4  that  it  is  therefore  desirable  in  the  interests  of  employees 

5  and  their  beneficiaries,  for  the  protection  of  the  revenue  of 

6  the  United  Stales,  and  to  provide  for  the  free  flow  of  com- 

7  nierce,  that  minimum  standards  be  provided  assuring  the 

8  equitable  character  of  such  plans  and  their  financial  sound- 

9  ness. 

10  (b)  It  is  hereby  declared  to  be  the  policy  of  this  Act 

11  to  protect  interstate  commerce  and  the  interests  of  partici- 

12  ipants  in  employee  benefit  plans  and  their  beneficiaries,  by 

13  requiring  the  disclosure  and  reporting  to  participants  and 

14  beneficiaries  of  financial  and  other  information  with  respect 

15  thereto,  by  establishing  standards  of  fiduciary  conduct,  rc- 

16  sponsibility,  and  obligation  upon  all  persons  who  exercise 

17  any  powers  of  control,  management,  or  disposition  with 

18  respect  to  employee  benefit  funds  or  have  authority  or 

19  responsibility  to  do  so,  or  have  authority  or  responsibility 

20  in  the  administration  of  employee  benefit  plans,  and  by 

21  providing  for  appropriate  remedies,  sanctions,  and  ready 

22  access  to  the  Federal  courts. 

23  (c)  It  is  hereby  further  declared  to  be  the  policy  of 

24  this  Act  to  protect  interstate  commerce,  the  Federal  taxing 

25  power,  and  the  interests  of  participants  in  private  pension 
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1  plans  and  their  beneficiaries  by  improving  the  equitable 

2  character  and  the  soundness  of  such  plans  by  requiring  them 

3  to  vest  the  accrued  benefits  of  employees  with  significant  pe- 

4  riods  of  service,  to  meet  minimum  standards  of  funding,  and 

5  to  protect  the  vested  rights  of  participants  against  losses  due 

6  to  involuntary  plan  termination  through  the  establishment  of 

7  vested  liability  insurance. 

8  DEFINITIONS 

9  Sec.  3.  When  used  in  this  Act — 

10  (l)  The  term  "employee  welfare  benefit  plan"  means 

11  any  plan,  fund,  or  program  which  is  communicated  or  its 

12  benefits  described  in  win  ting  to  the  employees,  and  which 

13  was  heretofore  or  is  hereafter  established  or  maintained  by 

14  an  employer  or  by  an  employee  organization,  or  by  both, 

15  for  the  purpose  of  (A)  providing  for  its  participants  or  their 

16  beneficiaries,  through  the  purchase  of  insurance  or  otherwise, 

17  medical,  surgical,  or  hospital  care  or  benefits,  or  benefits  in 

18  the  event  of  sickness,  accident,  disability,  death  or  unemploy- 

19  ment,  or  vacation  benefits,  apprenticeship  or  other  training 

20  programs,  day  care  centers,  scholarship  funds,  prepaid  legal 

21  services,  or  (B)  in  the  case  of  a  fund  subject  to  the  restric- 

22  tions  of  section  302  (c)  of  the  Labor-Management  Relations 

23  Act  providing  any  other  benefit  which  may  be  permitted  by 

24  section  302  (c)  (5)  or  302(c)  (6)  of  that  Act. 

25  (2)  The  term  "employee  pension  benefit  plan"  or 
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1  "pension  plan"  means  any  plan,  fund,  or  program  which  is 

2  communicated  or  its  benefits  described  in  writing  to  the  em  - 

3  ployees,  and  which  was  heretofore  or  is  hereafter  established 

4  or  maintained  by  an  employer  or  by  an  employee  organiza- 

5  tion,  or  by  both,  for  the  purpose  of  providing  for  its  partici- 

6  pants  or  their  beneficiaries,  by  the  purchase  of  insurance  or 

7  annuity  contracts  or  otherwise,  retirement  benefits,  and  in- 

8  eludes  any  deferred  profit-sharing  plan  which  provides  bene- 

9  fits  at  or  after  retirement. 

10  (3)  The  term  "employee  benefit  plan"  or  "plan"  means 

11  an  employee  welfare  benefit  plan  or  an  employee  pension 

12  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

13  benefits. 

14  (4)    The  term  "employee  benefit  fund"  or  "fund" 

15  means  a  fund  of  money  or  other  assets  maintained  pursuant 

16  to  or  in  connection  with  an  employee  benefit  plan  and  in- 

17  eludes  employee  contributions  withheld  but  not  yet  paid 

18  to  the  plan  by  the  employer.  The  term  does  not  include: 

19  (1)  any  assets  of  an  investment  company  subject  to  regula- 

20  tion  under  the  Investment  Company  Act  of  1940;  (2) 

21  premiums,  subscription  charges,  or  deposits  received  and 

22  retained  by  an  insurance  carrier  or  service  or  other  organiza- 

23  tion,  except  for  any  separate  account  established  or  main- 

24  tained  by  an  insurance  carrier. 

25  (5)  The  term  "employee  organization"  means  any 
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1  labor  union  or  any  organization  of  any  kind,  or  any  agency  or 

2  employee  representation  committee,  association,  group,  or 

3  plan,  in  which  employees  participate  and  which  exists  for  the 

4  purpose  in  whole  or  in  part,  of  dealing  with  employers  con- 

5  coming  an  employee  benefit  plan,  or  other  matters  incidental 

6  to  employment  relationships;  or  any  employees'  beneficiary 

7  association  organized  for  the  purpose,  in  whole  or  in  part, 

8  of  establishing  such  a  plan. 

9  (G)   The  term  "employer"  means  any  person  acting 

10  directly  as  an  employer  or  indirectly  in  the  interest  of  an 

11  employer  in  relation  to  an  employee  benefit  plan,  and  shall 

12  include  any  State  or  political  subdivision  of  a  State  and  in- 

13  eludes  a  group  or  association  of  employers  acting  for  an 

14  employer  in  such  capacity. 

15  (7)  The  term  ''employee''  means  any  individual  em- 
it) ployed  by  an  employer. 

17  (8)   The  term  "participant-'  means  any  employee  or 

18  former  employee  of  an  employer  or  any  member  or  former 

19  member  of  an  employee  organization  who  is  or  may  become 

20  eligible  to  receive  a  benefit  of  any  type  from  an  emphryce 

21  benefit  plan,  or  whose  beneficiaries  may  be  eligible  to  receive 

22  any  such  benefit. 

23  (9)  The  term  "beneficiary"  means  a  person  designated 

24  by  a  participant  or  by  the  terms  of  an  employee  benefit 
2~)  plan  who  is  or  may  become  entitled  to  a  benefit  thereunder. 


9 


7 

1  (10  )  The  term  "person"  means  an  individual,  partner- 

2  ship,  corporation,  mutual  company,  joint-stock  company, 

3  trust,  unincorporated  organization,  association,  or  employee 

4  organization. 

5  (11)  The  term  "State"  includes  any  State  of  the  United 

6  States,  the  District  of  Columbia,  Puerto  Rico,  the  Virgin 

7  Islands,  American  Samoa,  Guam,  Wake  Island,  the  Canal 

8  Zone,  and  Outer  Continental  Shelf  lands  defined  in  the 

9  Outer  Continental  Shelf  Lands  Act    (43  U.S.C.  1331- 

10  1343). 

11  (12)  The  term  "commerce"  means  trade,  traffic,  com- 

12  merce,  transportation,  or  communication  among  the  several 

13  States,  or  between  any  foreign  country  and  any  State,  or 

14  between  any  State  and  any  place  outside  thereof. 

15  (13)  The  term  "industry  or  activity  affecting  com- 

16  merce"  means  any  activity,  business,  or  industry  in  eom- 

17  merce  or  in  which  a  labor  dispute  would  hinder  or  obstruct 

18  commerce  or  the  free   flow  of  commerce  and  includes  any 

19  activity  or  industry  "affecting  commerce"  within  the  mean- 
2()  ing  of  the  Labor-Management  Relations  Act,  1947,  as 

21  amended,  or  the  Railway  Labor  Act,  as  amended. 

22  (14)  The  term  '"Secretary"  means  the  Secretary  of 

23  Labor. 

24  '  (15)   The  term  "party  in  interest"  means  any  ad- 

25  ministrator,  officer,  trustee,  custodian,  counsel,  or  employee 
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1  of  any  employee  benefit  plan,  or  a  person  providing  benefit 

2  plan  services  to  any  such  plan,  or  an  employer  any  of  whose 

3  employees  are  covered  by  such  a  plan  or  any  person  control- 

4  ling,  controlled  by,  or  under  common  control  with,  such  em- 

5  ployer  or  officer  or  employee  or  agent  of  such  employer  or 
(j  such  person,  or  an  employee  organization  having  members 
7  covered  by  such  plan,  or  an  officer  or  employee  or  agent  of 
g  such  an  employee  organization  having  members  covered  by 
9  such  plan,  or  a  relative,  partner  or  joint  venturer  of  any  of 

10  the  above  described  persons. 

H  (16)   The  term  "relative"  means  a  spouse,  ancestor, 

12  children,  grandchildren,  brother,  sister,  son-in-law,  daughter- 

13  in-law,    father-in-law,    mother-in-law,    brother-in-law,  or 

14  sister-in-law. 

15  (17)  The  term  "administrator"  means — 

lg  (a)  the  person  specifically  so  designated  by  the 

17  terms  of  the  plan,  collective  bargaining  agreement,  trust 

lg  agreement,  contract,  or  other  instrument,  under  which 

19  the  plan  is  operated;  or 

20  (b)  in  the  absence  of  such  designation,  (A)  the 

21  employer  in  the  case  of  an  employee  benefit  plan  estab- 

22  lished  or  maintained  by  a  single  employer,   (B)  the 

23  employee  organization  in  the  case  of  a  plan  established 

24  or  maintained  by  an  employee  organization,  or  (C) 

25  the  association,  committee,  joint  board  of  trustees,  or 
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1  other  similar  group  of  representatives  of  the  parties  who 

2  established  or  maintain  the  plan,  in  the  case  of  a  plan 

3  established  or  maintained  by  two  or  more  employers  or 

4  jointly  by  one  or  more  employers  and  one  or  more 

5  employee  organizations. 

6  (18)  The  term  "separate  account"  means  an  account  es- 

7  tablished  or  maintained  by  an  insurance  company  under 
g  which  income,  gains,  and  losses,  whether  or  not  realized, 
9  from  assets  allocated  to  such  account,  are,  in  accordance  with 

10  the  applicable  contract,  credited  to  or  charged  against  such 

H  account  without  regard  to  other  income,  gains,  or  losses  of 

12  the  insurance  company. 

13  (19)  The  term  "adequate  consideration"  when  used  in 

14  section  111  means  (A)  in  the  case  of  a  security  for  which 

15  there  is  a  generally  recognized  market,  either  (i)  the  price 

16  of  the  security  prevailing  on  a  national  securities  exchange 

17  which  is  registered  with  the  Securities  and  Exchange  Com- 

18  mission,  or  (ii)  if  the  security  is  not  traded  on  such  a  national 

19  securities  exchange,  a  price  not  less  favorable  to  the  fund 

20  than  the  offering  price  for  the  security  as  established  by  the 

21  current  bid  and  asked  prices  quoted  by  persons  independent 

22  of  the  issuer;  and  (B)  in  the  case  of  an  asset  other  than  a 

I 

23  security  for  which  there  is  a  generally  recognized  market, 
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1  the  fair  market  value  of  the  asset  as  determined,  in  good 

2  faith  by  the  trustee  or  administrator. 

3  (20)  The  term  ''nonforfeitable  pension  benefit"  means 

4  a  legal  claim  obtained  by  a  participant  or  his  beneficiary  to 
7)  that  part  of  an  immediate  or  deferred  pension  benefit,  which 

6  notwithstanding  any  conditions  subsequent  which  could  affect 

7  receipt  of  any  benefit  flowing  from  such  right,  arises  from  the 

8  participants  service  and  is  no  longer  contingent  on  continued 

9  service. 

10  (21)  The  term  "accrued  benefit"  means  that  benefit 

11  which,  irrespective  of  whether  such  benefit  is  nonforfeitable, 

12  is  equal  to:   (1)  in  the  case  of  a  profit-sharing  or  money 

13  purchase  type  pension  plan,  the  amount  of  a  participant; 

14  (2)   in  the  case  of  a  unit  benefit-type  pension  plan,  the 

15  benefit  units  credited  to  a  participant;  or  (3)  in  the  case 

16  of  other  types  of  employee  benefit  plans  that  portion  of  the 

17  prospective  benefit  as  constitutes  the  participants  accrued 

18  benefit  under  the  terms  of  the  plan  or  as  the  secretary  may 

19  by  rule  or  regulation  provide. 

20  (22)  The  term  "security"  has  the  same  meaning  as 

21  such  term  has  under  section  2(1)  of  the  Securities  Act  of 

22  1933  (15U.S.C.  77b  (1)). 

^  (23)  The  term  "fiduciary"  means  any  person  who  exer- 

94  cises  any  power  of  control,  management,  or  disposition  or 

2f)  renders  investment  advice  for  .a  fee  or  other  compensation, 
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1  direct  or  indirect,  with  respect  to  any  moneys  or  other 

2  property  of  an  employee  benefit  fund,  or  has  any  authority 

3  or  responsibility  to  do  so,  or  who  has  any  authority  or 

4  responsibility  in  the  administration  of  an  employee  benefit 

5  plan. 

6  (24)  The  term  "market  value"  or  "value"  means  fair 

7  market    value  where  available,  and  otherwise  the  fair 

8  value  as  determined  in  good  faith  by  the  trustee  or  admin- 

9  istrator. 

10  (25)  The  term  "regular  retirement  benefit"  means  only 

11  that  benefit  payable  under  the  plan  in  the  event  of  retire- 

12  ment  at  the  regular  retirement  age. 

13  (26)  The  term  "accrued  portion  of  the  regular  retirc- 

14  ment  benefit"  means — 

15  (a)  Under  a  plan  which  provides  for  payment  of  a 

16  fixed  benefit,  that  portion  of  such  benefit  which  would 
V?  have  been  payable  at  regular  retirement  age,  computed 

18  as  of  the  day  of  termination  of  employment,  as  the  num- 

19  ber  of  years  of  credited  service  under  the  plan  bears  to 

20  the  total  possible  years  of  credited  service  had  employ- 

21  ment  continued  to  the  regular  retirement  age. 

22  (b)  Under  a  plan  which  provides  for  benefits  based 

23  solely  upon  the  amount  contributed  to  the  employee's 

24  account,  the  amount  credited  to  such  account  toward 
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1  regular  retirement  benefits  at  the  time  of  termination  of 

2  employment. 

3  (27)   The  term  "regular  retirement  age"  means  not 

4  later  than  age  sixty-five. 

5  (28)  The  term  "vested  liabilities"  means  the  present 

6  value  of  the  immediate  or  deferred  benefits  available  at  reg- 

7  ular  retirement  age  for  participants  and  their  beneficiaries 

8  which  are  nonforfeitable  and  for  which  all  conditions  of  eli- 

9  gibility  have  been  fulfilled  under  the  provisions  of  the  plan 

10  prior  to  its  termination. 

11  (29)  The  term  "current  value"  means  fair  market  value 

12  where  available  and  otherwise  the  fair  value  as  determined 

13  in  good  faith  by  the  trustee  or  administrator,  assuming  an 

14  orderly  liquidation  as  of  the  statement  date. 

15  (30)  The  term  "present  value"  means  either  cost,  ad- 

16  justed  for  subsequent  price  fluctuations,  or  market  value, 

17  adjusted  to  reflect  anticipated  events.  Such  adjustments  shall 

18  conform  to  such  rules  and  regulations  as  the  Secretary  may 

19  provide. 

20  TITLE  I— FIDUCIARY  RESPONSIBILITY  AND 

21  DISCLOSURE 

22  COVERAGE 

23  Sec.  101.  (a)  Except  as  provided  in  subsection  (b), 

24  this  title  shall  apply  to  any  employee  benefit  plan  if  it  is 

25  established  or  maintained  (1)  by  any  employer  engaged  in 
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1  commerce  or  in  any  industry  or  activity  affecting  commerce 

2  or  (2)  by  any  employee  organization  in  which  employees 

3  engaged  in  commerce  or  in  any  industry  or  activity  affecting 

4  commerce  participate  or  (3)  by  both. 

5  (b)  This  title  shall  not  apply  to  an  employee  benefit 

6  plan  if — 

7  (1)  such  plan  is  administered  by  the  Federal  Gov- 

8  eminent  or  hy  an  agency  or  instrumentality  of  the  Eed- 

9  eral  Government ; 

10  (2)  such  plan  was  established  and  is  maintained 

11  solely  for  the  purpose  of  complying  with  applicable 

12  workmen's  compensation  laws  or  unemployment  com- 

13  pensation  disability  insurance  laws;  or 

11  (3)  such  plan  covers  not  more  than  eight  partici- 

15  pants,  except  that  participants  and  beneficiaries  of  such 

16  a  plan  shall  be  entitled  to  maintain  an  action  to  recover 

17  benefits  or  to  clarify7  their  rights  to  future  benefits  as 

18  provided  in  section  106  (e)  (1)  (B) . 

19  DUTY  OF  DISCLOSURE  AND  REPORTING 

20  Sec.  102.  (a)  The  administrator  of  an  employee  benefit 

21  plan  shall  cause  to  be  published  in  accordance  with  section 

22  105  to  each  participant  or  beneficiary  covered  thereunder 

23  (1)  a  description  of  the  plan  and  (2)  an  annual  financial 

24  report.  Such  description  and  such  report  shall  contain  the 

25  information  required  by  sections  103  and  104  of  this  title 

25-028  O  -  76  -  vol.  1  -  5 
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1  in  such  form  and  detail  as  necessary  to  fully  and  fairly  dis- 

2  close  all  pertinent  facts. 

3  (b)   The  Secretary  shall  require  the  filing  of  special 

4  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

5  is  winding  up  its  affairs.  Such  reports  shall  be  required  to  be 

6  filed  regardless  of  the  number  of  participants  remaining  in 

7  the  plan  and  shall  be  on  such  forms  and  filed  in  such  manner 

8  as  the  Secretary  may  by  regulation  prescribe. 

9  DESCRIPTION    OF    THE  PLAN 

10  Sec.  103.  (a)  A  description  of  any  employee  benefit 

H  plan  shall  be  published  as  required  herein  within  ninety  days 

12  after  the  establishment  of  such  plan  or  within  ninety  days 

13  after  such  plan  becomes  subject  to  the  title,  whichever  is 

14  later.  Descriptions  (conforming  all  amendments  to  the  plan) 

15  sliall  be  republished  as  provided  herein  once  every  five  years 
1G  subsequent  to  initial  publication. 

17  (b)  The  description  of  the  plan  sliall  be  comprehensive 

18  and  shall  be  written  in  a  manner  calculated  to  be  understood 

19  by  the  average  plan  participant  and  shall  include  the  name 

20  and  type  of  administration  of  the  plan ;  the  name  and  address 

21  of  the  administrator ;  names,  titles,  and  addresses  of  any 

22  trustee  or  trustees    (if  they  are  persons  different  from 

23  the  administrator)  ;  a  description  of  any  relevant  collective 

24  bargaining  agreement  in  which  the  plan  is  mentioned; 
2;-)  i lie  schedule  of  benefits;  a  description  of  the  provisions 
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2  providing  for  nonforfeitable  pension  benefits;  the  source 

2  of  the  financing  of  the  plan  and  the  identity  of  any 

3  organization  through  which  benefits  are  provided;  whether 

4  the  records  of  the  plan  are  kept  on  a  calendar  year  basis, 
^  or  on  a  policy  or  other  fiscal  year  basis,  and  if  on  the 
^  latter  basis,  the  date  of  the  end  of  such  polic}T  or  fiscal  year; 
rj  the  procedures  to  be  followed  in  presenting  claims  for  bene- 
g  fits  under  the  plan  and  the  remedies  available  under  the  plan 
9  for  the  redress  of  claims  which  are  denied  in  whole  or  in 

-j^q  part.  All  amendments  to  the  plan  shall  be  included  in  the 
description  on  and  after  the  effective  date  of  such  amend- 

22  ments. 

ANNUAL  KEPORTS 

14  Sec.  104.  (a)  (1)  An  annual  report  shall  be  published 

15  with  respect  to  any  employee  benefit  plan  to  which  this 

16  title  applies.  Such  report  shall  be  published  as  required 

17  under  section  105,  within  one  hundred  and  fifty  days  after 

18  the  end  of  the  calendar,  policy,  or  fiscal  year  on  which  the 

19  records  of  the  plan  are  kept. 

20  (2)  If  some  or  all  of  the  benefits  under  the  plan  are 

21  provided  by  an  insurance  carrier  or  other  organization,  such 

22  carrier  or  organization  shall  certify  to  the  administrator  of 

23  such  plan,  within  one  hundred  and  twenty  days  after  the 

24  end  of  each  calendar,  policy,  or  other  fiscal  year,  as  the  case 
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1  may  be,  such  information  necessary  to  enable  such  administra- 

2  tor  to  comply  with  the  requirements  of  this  Act. 

3  (3)  (A)  Except  as  provided  in  subparagraph  (B),  the 

4  administrator  of  an  employee  benefit  plan  shall  engage,  on 

5  behalf  of  all  plan  participants,  an  independent  qualified  pub- 

6  lie  accountant  who  shall  conduct  such  an  examination  of  the 

7  books  and  records  of  the  plan  and  fund  as  may  be  necessary 

8  to  enable  him  to  certify  whether  the  financial  statements  re- 

9  quired  by  section  104(b)  have  been  prepared  according  to 

10  generally  accepted  standards  of  accounting.  Such  examina- 

11  tion  shall  be  conducted  in  the  form  of  an  audit  in  accordance 

12  with  generally  accepted  auditing  standards,  and  shall  involve 

13  such  tests  of  the  books  and  records  of  the  plan  and  fund  as 

14  are  considered  necessary  by  the  auditor.  The  certification  by 

15  the  independent  qualified  public  accountant  shall  be  made  a 

16  part  of  the  annual  report. 

17  (B)  The  opinion  required  by  subparagraph  (A)  need 

18  not  be  expressed  as  to  any  statements  prepared  by  a  bank  or 

19  similar  institution  or  insurance  carrier  as  required  by  section 

20  104(b)  (9)  if  such  statements  are  certified  by  the  bank,  simi- 

21  lar  institution,  or  insurance  company  as  accurate  are  made  a 

22  part  of  the  annual  report. 

23  (C)  For  purposes  of  subparagraph  (A)  of  this  para- 

24  graph,  the  term  "qualified  public  accountant"  means — 
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1  (i)  a  person  who  is  a  certified  public  accountant 

2  certified  by  a  regulatory  authority  of  a  State, 

(ii)  a  person  who  is  a  licensed  public  accountant, 

4  licensed  on  or  before  December  31,  1973,  by  a  regu- 

5  latory  authority  of  a  State,  or 

(j  (iii)  with  respect  to  audits  performed  before  Jan-1 

7  uary  1,  1976,  any  other  person  who  meets,  in  the 

#  opinion  of  the  Secretary,  standards  of  education  and 

9  experience  which  are  representative  of  the  highest 

10  prescribed  by  the  licensing  authorities  of  the  several 

11  States  which  provide  for  the  continuing  licensing  otf 

32  public  accountants  and  which  are  prescribed  by  the 

33  Secretary  in  appropriate  regulations; 

14  except  that  if  the  Secretary  deems  it  necessary  in  the  public 

15  interest,  he  may  prescribe  by  regulation  higher  standards 

16  than  those  required  for  the  practice  of  public  accountancy 

17  by  the  regulatory  authorities  of  the  States,  and  a  person 

18  shall  be  considered  a  qualified  public  accountant  for  purposes 

19  of  subparagraph  (A)  only  if  he  meets  such  standards. 

20  (b)  A  report  under  this  section  shall  include — 

21  (1)   the  amount  contributed  by  each  employer; 

22  the  amount  contributed  by  the  employees;  the  amount 

23  of  benefits  paid  or  otherwise  furnished;  the  number 
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1  of  employees  covered;  and  in  the  case  of  a  multiem- 

2  ployer  plan  the  number  of  covered  employees  per 

3  employer;  a  statement  of  assets,  liabilities,  receipts,  and 

4  disbursements  of  the  fund;  a  detailed  statement  of  the 

5  salaries  and  fees  and  commissions  charged  to  the  plan, 

6  to  whom  paid,  in  what  amount,  and  for  what  purposes; 

7  the  name  and  address  of  each  fiduciary,  his  official  posi- 

8  tion  with  respect  to  the  plan,  his  relationship  to  the 

9  employer  of  the  employees  covered  by  the  plan,  or  the 

10  employee  organization,  and  any  other  office,  position,  or 

11  employment  he  holds  with  any  party  in  interest; 

12  (2)  a  schedule  of  all  investments  of  the  fund  show- 

13  ing  as  of  the  end  of  the  fiscal  year: 

14  (A)   A  statement  showing  the  assets  of  the 

15  fund  aggregated  by  types  of  investment  which  shall 

16  be  valued  at  their  current  value,  as  well  as  the  same 

17  data,  displayed  in  comparative  form  for  the  end  of 

18  the  previous  fiscal  year. 

19  (B)  A  statement  of  all  receipts  and  disburse- 

20  ments  during  the  preceding  twelve-month  period 

21  aggregated  by  general  sources  and  applications. 

22  (C)  A  statement  listing  any  changes  in  ap- 

23  pointment  of  trustee,  qualified  public  accountant, 

24  insurance  earner,  actuary,  or  administrator  and  the 

25  reason  for  the  change. 
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1  ( 3 )  a  schedule  of  all  assets  held  for  investment  pur- 

2  poses  aggregated  and  identified  by  issuer,  borrower  or 

3  lessor  or  similar  party  to  the  transaction,  maturity  date, 

4  rate  of  interest,  collateral,  par  or  maturity  value,  cost, 

5  and  current  value; 

6  (4)   a  schedule  of  each  receipt  and  disbursement 

7  from  the  fund  dining  the  year  covered  by  the  report.  The 

8  schedule  shall  be  prepared  in  chronological  order  by  the 

9  date  of  the  transaction  involved  and  shall  identify  each 

10  transaction  by  transaction  date,  description  of  the  asset 

11  involved,  specifying  issuer,  borrower  or  lessor  or  similar 

12  party  to  the  transaction,  rate  of  interest,  maturity  date, 

13  collateral,  par  or  maturity  value  and  shall  enumerate  any 

14  expense  occasioned  by  the  transaction  and  the  proceeds 

15  or  cost  to  the  fund.  In  the  case  of  regular  and  recurring 

16  transactions  such  as  receipt  of  contributions  or  benefit 

17  payments  these  may  be  aggregated  on  a  periodic  basis, 

18  at  least  monthly.  In  the  case  of  a  sale,  exchange,  or  re- 

19  demption  of  an  investment  asset  the  cost  of  the  asset 

20  must  also  be  shown.  In  the  case  of  securities  where  a 

21  transaction  involves  more  than  a  single  cost  or  price  the 

22  average  unit  cost  or  price  may  be  applied  to  the  total 

23  units  involved  and  the  price  or  cost  aggregated  on  that 

24  basis ; 

25  (5)  a  schedule  of  each  transaction  involving  a  per- 
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1  son  known  to  be  party  in  interest,  an  indication  of  each 

2  asset  purchased,  sold,  or  exchanged;  the  purchase  or 

3  selling  price;  expenses  incurred  in  connection  with  the 
-1  purchase,  sale,  or  exchange;  the  cost  of  the  asset,  the 
5  present  value  of  the  asset,  and  the  net  gain  (or  loss)  on 
G  each  sale;  the  identity  of  the  seller  in  the  case  of  a  pur- 

7  chase,  or  the  identity  of  the  purchaser  in  the  case  of  a 

8  sale  and  his  relationship  to  the  plan,  the  employer,  or 

9  any  employee  organization ; 

10  (6)  a  schedule  of  all  loans  made  from  the  fund 

11  during  the  reporting  year  or  outstanding  at  the  end  of 

12  the  year,  and  a  schedule  of  principal  and  interest  pa}^- 
l,\  ments  received  by  the  fund  during  the  reporting  year, 

14  aggregated  in  each  case  by  type  of  loan,  and  in  addition 

15  a  separate  schedule  showing  as  to  each  loan  which — 
1G  (A)  was  made  to  a  party  in  interest,  or 

17  (B)  was  in  default,  or 

18  (C)  was  written  off  during  the  year  as  uncol- 
1!)  lectable, 

20  unless  such  loan  was  a  loan  to  a  participant  in  a  profit- 

21  sharing  plan  and  such  loan  did  not  exceed  the  value  of 

22  his  vested  benefit  cither  at  the  time  that  such  loan  was 

23  made  or  on  the  date  of  the  report,  and  was  not  at  terras 

24  more  favorable  than  those  available  to  other  plan  par- 

25  ticipants,  the  following  information:  the  original  principal 
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1  amount  of  the  loan,  the  amount  of  principal  and  interest 

2  received  during  the  reporting  year,  the  unpaid  balance, 
'A  the  identity  and  address  of  the  obligor,  a  detailed  descrip- 

4  tion  of  the  loan  (including  date  of  making  and  maturity, 

5  interest  rate,  the  type  and  value  of  collateral  and  other 

6  material  terms),  the  amount  of  principal  and  interest 

7  overdue  (if  any)  and  an  explanation  thereof:  , 

8  (7)  a  list  of  all  leases  with — 

9  (A)  persons  other  than  parties  in  interest  who 

10  are  in  default,  and 

11  (B)  any  party  in  interest, 

12  including  information  as  to  the  type  of  property  leased 
l'i  (and,  in  the  case  of  fixed  assets  such  as  land,  buildings, 
11  leasehold,  and  so  forth,  the  location  of  the  property), 
15  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 
J(i  plan  is  leasing,  the  relationship  of  such  lessors  and 

17  lessees,  if  any,  to  the  plan,  the  employer,  employee 

18  organization,  or  any  other  party  in  interest,  the  terms 

19  of  the  lease  regarding  rent,  taxes,  insurance,  repairs,! 

20  expenses,  and  renewal  options;  if  property  is  leased 

21  from  persons  described  in  (B)   the  amount  of  rental- 

22  and  other  expenses  paid  during  the  reporting  year; 

23  and  if  property  is  leased  to  persons  described  in  (A)  or- 

24  (B) ,  the  dale  the  leased  property  was  purchased  and 

25  its  cost,  date  the  property  was  leased  and  its  approx- 
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1  imate  value  at  such  dale,  the  gross  rental  receipts  dur- 

2  ing  the  reporting  period,  expenses  paid  for  the  leased 

3  property  during  the  reporting  period,  the  net  receipts 

4  from  the  lease,  and  with  respect  to  any  such  leases  in 

5  default,  their  identity,  the  amounts  in  arrears,  and  a 

6  statement  as  to  what  steps  have  been  ,taken  to  collect 

7  amounts  due  or  olhcrwise  remedy  the  default; 

8  (8)  a  detailed  list  of  purchases,  sales,  exchanges, 

9  or  any  other  transactions  with    any  party  in  interest 

10  (including  investments  in   securities   or  properties) 

11  made  during  the  year,  including  information  as  to  the 

12  asset  involved,  the  price,  any  expenses  connected  with 

13  the  transaction,  the  cost  of  the  asset,  the  proceeds,  the 

14  current  value  of  the  asset,  the  net  gain  or  loss,  the 

15  identity  of  the  other  party  to  the  transaction  and  his 

16  relationship  to  the  plan ; 

17  (<J)  if  some  or  all  of  the  assets  of  a  plan  or  plans 

18  are  held  in  a  common  or  collective  trust  maintained  by 

19  a  bank  or  similar  institution  or  in    a  separate  account 

20  maintained  by  an  insurance  carrier  or  by  a  bank  as 

21  trustee,  the  report  shall  include  the  most  recent  state- 

22  ment  of  assets  and  liabilities  of  such  common  or  collective 

23  trust,  and  in  the  case  of  a  separate  account  or  trust,  such 

24  other  information  as  is  required  under  paragraphs  (2), 

25  (3),   (4),   (5),   ((>),  and  (7)  of  this  subsection.  In 


25 

23 

1  such  case  the  bank  or  similar  institution  or  insurance 

2  carrier  shall  certify  to  the  administrator  of  such  plan 

3  or  plans,  within  one  hundred  and  twenty  days  after  the 

4  end  of  each  calendar,  policy,  or  other  fiscal  year,  as  the 

5  case  may  be,  the  information  necessary  to  enable  the 

6  plan  administrator  to  comply  with  the  requirements  of 

7  this  title; 

8  (10)  if  the  assets  of  the  plan  are  held  in  more  than 

9  one  fund,  then  the  schedule  required  under  subparagraph 

10  (4)  may  be  prepared  for  each  fimd  or  at  the  option  of 

11  the  administrator,  the  required  information  may  be  pre- 

12  pared  for  all  such  funds  in  one  schedule  treating  the 

13  assets  as  though  they  were  held  in  a  single  fund. 

14  (c)  If  the  only  assets  from  which  claims  against  an 

15  employee  benefit  plan  may  be  paid  are  the  general  assets  of 

16  the  employer  or  the  employee  organization,  the  report  shall 

17  include  (for  each  of  the  past  five  years)  the  benefits  paid 

18  and  the  average  number  of  employees  eligible  for  partici- 

19  pation. 

20  (d)  If  some  or  all  of  the  benefits  under  the  plan  are 

21  provided  by  an  insurance  carrier  or  other  organization  such 

22  report  shall  include  with  respect  to  such  plan  (in  addition  to 

23  the  information  required  by  subsection  (b)  )  the  following: 

24  (1)  the  premium  rate  or  subscription  charge  and 

25  the  total  premium  or  subscription  charges  paid  to  each 
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1  such  carrier  or  organization  and  the  approximate  number 

2  of  persons  covered  by  each  class  of  such  benefits; 

3  (2)  the  total  amount  of  premiums  received,  the  ap- 

4  proximate  number  of  persons  covered  by  each  class  of 

5  benefits,  and  the  total  claims  paid  by  such  carrier  or  other 
(3  organization;  dividends  or  retroactive  rate  adjustments, 

7  commissions,  and  administrative  service  or  other  fees  or 

8  other  specific  acquisition  costs,  paid  by  such  carrier 

9  or  other  organization;  any  amounts  held  to  provide  bene- 

10  fits  after  retirement;  the  remainder  of  such  premiums; 

11  and  the  names  and  addresses  of  the  brokers,  agents,  or 
j  «j  other  persons  to  whom  commissions  or  fees  were  paid, 
iy  the  amount  paid  to  each,  and  for  what  purpose :  Provided, 

14  That  if  any  such  carrier  or  other  organization  does  not 

15  maintain  separate  experience  records  covering  the  specific 
Hi  groups  it  serves,  the  report  shall  include  in  lieu  of  the 

17  information  required  by  the  foregoing  provisions  of  this 

18  paragraph  ( A )  a  statement  as  to  the  basis  of  its  premium 

19  rate  or  subscription  charge,  the  total  amount  of  pre- 

20  miums  or  subscription  charges  received  from  the  plan, 

21  and  a  copy  of  the  financial  report  of  the  carrier  or  other 

22  organization,  and  (B),  if  such  carrier  or  organization 
2;]  incurs  specific  costs  in  connection  with  the  acquisition 

24  or  retention  of  any  particular  plan  or  plans,  a  detailed 

25  statement  of  such  costs. 
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1  (e)  Every  employee  pension  benefit  plan  sball  include 

2  with  its  annual  report  (to  the  extent  applicable)  the  folio  w- 

3  ing  information: 

4  (1)  the  type  and  basis  of  funding, 

5  (2)  the  number  of  participants,  both  retired  and 
G  nonretircd,  covered  by  the  plan, 

7  (3)  the  amount  of  all  reserves  or  net  assets  ac- 

8  cumulated  under  the  plan, 

9  (4)  the  present  value  of  all  liabilities  for  all  non- 
10  forfeitable  pension  benefits  and  the  present  value  of  all 

11  other  accrued  liabilities, 

12  (5)  the  ratios  of  the  present  value  of  tbe  reserves 

13  and  assets  described  in  (3)  above  to  tbe  liabilities  dc- 

14  scribed  in  (4)  above, 

15  (6)  a  copy  of  the  most  recent  actuarial  report, 
1G  and — 

17  (A)  (i)  the  actuarial  assumptions  used  in  com- 

18  puting  the  contributions  to  a  trust  or  payments 

19  under  an  insurance  contract,  (ii)  the  actuarial  as- 

20  sumptions  used  in  determining  the  level  of  benefits, 

21  and  (iii)  the  actuarial  assumptions  used  in  connec- 

22  tion  with  the  other  information  required  to  be  fur- 

23  nished  under  this  section  104(e),  insofar  as  any 
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1  such  actuarial  assumptions  are  not  included  in  the 

2  most  recent  actuarial  report, 

3  (B)  (i)  if  there  is  no  such  report,  or  (ii)  if 

4  any  of  the  actuarial  assumptions  employed  in  the 

5  annual  report  differ  from  those  in  the  most  recent 

6  actuarial  report,  or  (iii)  if  different  actuarial  as- 

7  sumptions  are  used  for  computing  contributions  or 

8  payments  than  are  used  for  any  other  purpose,  a 

9  statement  explaining  same, 

10  (7)  a  statement  shewing  the  nmnber  of  participants 

11  who  terminated  service  under  the  plan  during  the  year, 

12  whether  or  not  they  retain  any  nonforfeitable  rights, 
1  3  their  length  of  service  by  category,  and 

14  (8)  such  other  information  as  may  be  necessary  lo 

15  fully  and  fairly  disclose  all  pertinent  facts. 


1G  All  statements  required  pursuant  to  this  subsection  (104 

17  (e)  )  shall  be  certified  as  being  in  conformity  with  accepted 

18  principles  of  actuarial  practice  by  an  actuary  who  is  a  mem- 

19  ber  of  the  American  Academy  of  Actuaries  or  who  meets 

20  qualifications  as  the  Secretary  may  establish  by  regulation. 

21  Such  certification  shall  be  made  a  part  of  the  annual  report. 

22  PUBLICATION 

23  Sec.  105.  (;i)  The  administrator  of  any  employee  bene-: 

24  lit  plan  subject  lo  tins  Act  shall  file  with  the  Secretary  a 

25  copy  of  the  plan  description  and  each  annual  report.  Tin*  Sec- 
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1  retary  shall  make  copies  of  such  descriptions  and  annual  re- 

2  ports  available  for  inspection  in  the  public  document  room 

3  of  the  Department  of  Labor.  The  Secretary  may  reject  any 

4  filing  under  this  section  after  notice,  hearing  and  determina- 
te tion  by  the  Secretary  that  such  filing  is  incomplete'  for  the 
q  purpose  of  this  title. 

rj  (b)  Publication  of  the  plan  descriptions  and  annual 

g  reports  required  by  the  Act  shall  be  made  to  participants 

9  and  beneficiaries  of  the  particular  plan  as  follows : 

(1)  the  administrator  shall  furnish  to  each  plan 

H  participant  or  his  or  her  beneficiaries  a  copy  of  the  plan 

12  description  (including  all  amendments  or  modifications 

33  thereto)  ; 

14  (2)  the  administrator  shall  make  copies  of  the  latest 

15  annual  report  and  the  bargaining  agreement,  trust  agrce- 
l(j  menr,  contract,  or  other  instrument  under  which  the  plan 

17  was  established  and  is  operated  available  for  examina- 

18  tion  by  any  plan  participant  or  beneficiary  in  the  prin- 

19  cipal  office  of  the  administrator  and  in  such  other  places 

20  as  may  be  necessary  to  fully  and  fairly  disclose  all  per- 

21  tinent  facts  to  all  participants; 

22  (3)  the  administrator  shall  furnish  to  each  plan 

23  participant;  or  their  beneficiaries  a  copy  of  the  state- 

24  ments  and  schedules  described  in  section  104(b)  (2) 

25  (A),  (B),  (C)  and  section  104  (e)  (5)  and  such  other 
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1  material  as  is  necessary  to  fairly  summarize  the  latest 

2  annual  report;  and 

3  (4)  the  administrator  shall,  upon  written  request 

4  of  any  participant  or  beneficiary,  furnish  a  complete  copy 

5  of  the  latest  annual  report,  the  bargaining  agreement, 

6  trust  agreement,  contract,  or  other  instruments  under 

7  which  the  plan  is  established  and  operated.  The  adminis- 

8  trator  may  make  a  reasonable  change  to  cover  the  cost 

9  of  furnishing  such  complete  copies. 

10  (c)  The  administrator  of  an  employee  pension  benefit 

11  plan  shall  furnish  to  any  plan  participant  at  least  once  each 

12  year  a  statement  indicating  ( 1 )  whether  or  not  such  person 

13  has  a  nonforfeitable  right  to  receive  a  benefit,  and  (2)  the 

14  nonforfeitable  benefits,  if  any,  which  have  accrued  or  the 

15  earliest  date  on  which  benefits  will  become  nonforfeitable. 

16  (d)  Upon  the  termination  of  service  under  the  plan  of  a 

17  participant  having  a  right  to  a  benefit  payable  at  a  later 

18  date,  the  plan  administrator  shall  furnish  to  the  participant 

19  or  his  surviving  beneficiary  a  statement  setting  forth  his 

20  rights  and  privileges  under  the  plan.  The  statement  shall  be 

21  in  such  form,  be  furnished  and  filed  in  such  manner,  and 

22  shall  contain  such  information,  including  but  not  limited  to 

23  the  nature  and  amount  of  benefits  to  which  he  is  entitled,  the 

24  name  and  address  of  the  entity  responsible  for  payment,  the 

25  date  when  payment  shall  begin  and  the  procedure  for  filing 
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1  his  claim,  as  the  Secretary  may  by  regulation  prescribe.  The 

2  administrator  shall,  upon  termination  of  a  vested  participant's 

3  employment  prior  to  regular  retirement  age,  report  to  the 

4  Secretary  of  Health,  Education,  and  Welfare  such  informa- 

5  tion  as  the  Secretary  of  Health,  Education,  and  Welfare 
q  may  prescribe  by  regulation  to  facilitate  notification  of  vested 
7  rights  to  such  participants  or  their  beneficiaries.  The  Secre- 
g  tary  of  Labor  shall  reimburse  the  Secretary  of  Health, 
9  Education,  and  Welfare  for  use  by  the  latter  of  personnel 

10  and  facilities  in  the  performance  of  his  functions  under  this 

H  subsection. 

12  ENFORCEMENT 

13  Se€.  106.  (a)  Any  person  who  intentionally  violates 

14  any  provision  of  section  103,  104,  105,  106,  107,  or  110 

15  of  this  title  shall  be  fined  not  more  than  $1,000,  or  impris- 

16  oned  not  more  than  six  months,  or  both.  Any  person 

17  who  intentionally  violates  any  provision  of  section  108  of  this 

18  title  shall  be  fined  not  more  than  $5,000  or  imprisoned  not 

19  more  than  two  years,  or  both.  Any  person  who  intentionally 

20  violates  any  provision  of  section  111  (b)  (2)  shall  be  fined 

21  not  more  than  $10,000,  or  imprisoned  not  more  than  five 

22  years,  or  both. 

23  (b)  Any  plan  administrator  who  fails  or  refuses  to  com- 

24  ply  with  a  request  as  provided  in  section  105  within  thirty 

25  days  (unless  such  failure  or  refusal  results  from  matters 

25-028  O  -  76  -  vol.  1  -  6 
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1  reasonably  be}'ond  the  control  of  the  administrator)  by  mail- 

2  ing  the  material  requested  to  the  last  known  address  of  the 
L>  requesting  participant  or  beneficiary  may  in  the  court's  dis- 

4  cretion  be  personally  liable  to  such  participant  or  beneficiary 

5  in  the  amount  of  up  to  $50  a  day  from  the  date  of  such  fail- 
(j  ure  or  refusal,  and  the  court  may  in  its  discretion  order  such 

7  other  relief  as  it  deems  proper. 

8  (c)  The  Secretary  shall  have  power  in  order  to  deter- 

9  mine  whether  any  person  has  violated  or  is  about  to  violate 

10  any  provision  of  this  title,  to  make  an  investigation  and  in 

11  connection  therewith  he  may  require  the  filing  or  supporting 

12  schedules  of  the  financial  information  required  to  be  furnished 

13  under  section  103  or  104  of  this  title  and  may  enter  such 

14  places,  inspect  such  records  and  accounts,  and  question 

15  such  persons  as  he  may  deem  necessary  to  enable  him  to 

16  determine  the  facts  relative  to  such  investigation.  The  Sec- 

17  retary  may  report  to  interested  persons  or  officials  concerning 

18  the  facts  required  to  be  shown  in  any  report  required  by  this 

19  title  and  concerning  the  reasons  for  failure  or  refusal  to  file 

20  such  ;i  report  or  any  other  matter  which  he  deems  to  be 

21  appropriate  as  a  result  of  such  an  investigation. 

22  (d)   For  the  purposes  of  any  investigation  provided 

23  for  in  this  title,  the  provisions  of  sections  9  and  10  (relating 

24  to  the  attendance  of  witnesses  and  the  production  of  books, 

25  records,  and  documents)  of  the  Federal  Trade  Commission 
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1  Act  of  September  10,  i!H4,  as  amended  (15  U.S.O,  4<), 
^  «r>0),  arc  hereby  made  applicable  to  the  jurisdiction,  powers, 
3    and  duties  of  the  Secretary  or  any  officers  designated  hy  him. 


4  (e)  Civil  actions  under  this  title  may  he  brought — 

5  ( 1 )  hy  a  participant  or  beneficiary — 

(j  (A)  for  the  relief  provided  for  in  section  106 

7  (b),or 

g  (1>)   to  recover  benefits  due  him  under  the 

y  terms  of  his  plan  or  to  clarify  his  rights  to  future 

1(j  benefits  under  the  terms  of  the  plan; 

H  (2)  by  the  Secretary,  or  by  a  participant,  bene- 


ficiary or  fiduciary  for  appropriate  relief  under  section 
111 (d)  ;  or 


14  (3)  by  the  Secretary,  to  enjoin  any  act  or  practice 

15  which  appears  to  him  to  violate  any  provision  of  this 
1G  title. 

17  (f)  (1)  An  employee  benefit  plan  may  sue  or  be  sued 


18  as  an  entity.  Service  of  summons,  subpena,  or  other  legal 

19  process  of  n  court  upon  trustee  or  administrator  of  an  cm- 

20  ployee  benefit  plan  in  his  capacity  as  such  shall  constitute 

21  service  upon  the  employee  benefit  plan. 

22  (-)  Any  money  judgment  against  an  employee  benefit 

23  plan  shall  be  enforceable  only  against  a  plan  as  an  entity 

24  and  shall  not  be  enforceable  against  any  other  person, 
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1  unless  liability  against  such  person  is  established  in  his 

2  individual  capacity  under  this  title. 

3  (g)  (1)  ^ivil  actions  under  this  title  brought  by  a 

4  participant  or  beneficiary  may  be  brought  in  any  court  of 

5  competent  jurisdiction,  State  or  Federal. 

6  (2)  Where  such  an  action  is  brought  in  a  district  court 

7  of  the  United  States,  it  may  be  brought  in  the  district  where 

8  the  plan  is  administered,  where  the  breach  took  place,  or 

9  where  a  defendant  resides  or  may  be  found,  and  process 

10  may  be  served  in  any  other  district  where  a  defendant 

11  resides  or  may  be  found. 

12  (3)  Notwithstanding  any  other  law,  the  Secretary  shall 

13  have  the  right  to  remove  an  action  from  a  State  court  to  a 

14  district  court  of  the  United  States,  if  the  action  is  one  seek- 

15  ing  relief  of  the  kind  the  Secretary  is  authorized  to  sue  for 

16  herein.  Any  such  removal  shall  be  prior  to  the  trial  of  the 

17  action  and  shall  be  to  a  district  court  where  the  Secretary 

18  could  have  initiated  such  an  action. 

19  (h)  The  district  courts  of  the  United  States  shall  have 

20  jurisdiction,  without  respect  to  the  amount  in  controversy, 

21  to  grant  the  relief  provided  for  in  section  100(c)    (2)  and 

22  (3)  in  any  action  brought  by  the  Secretary.  In  any  action 

23  brought  under  section  106  (e)  by  a  participant  or  beneficiary, 

24  the  jurisdiction  of  the  district  court  shall  be  subject  to  the 
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2  requirements  contained  in  section  1331  of  title  28,  United 

2  States  Code. 

3  (i)  (1)  In  any  action  by  a  participant  or  beneficiary, 

4  the  court  in  its  discretion  may  allow  a  reasonable  attorney's 

5  fee  and  costs  of  action  to  either  party. 

q  (2)  Except  as  to  actions  brought  pursuant  to  section 

7  106(e)  (1)  (B)  and  actions  brought  by  the  Secretary  pur- 

g  suant  to  section  106(e)    (2)  and  (3),  no  action  shall  be 

g  brought  except  upon  leave  of  the  court  obtained  upon  veri- 

2q  fied  application  and  for  good  cause  shown,  which  application 

22  may  be  made  ex  parte. 

22  (3)  A  copy  of  the  complaint  in  any  action  by  a 

23  participant  or  beneficiary  shall  be  served  upon  the  Secretary 

14  by  certified  mail  who  shall  have  the  right,  in  his  discretion, 

15  to  intervene  in  the  action. 

16  (j)  In  order  to  avoid  unnecessary  expense  and  duplica- 

17  tion  of  functions  among  Government  agencies,  the  Secretary 

18  shall  make  such  arrangements  or  agreements  for  cooperation 

19  or  mutual  assistance  in  the  performance  of  his  functions  under 

20  this  title  and  the  functions  of  any  such  agency  as  he  may  find 

21  to  be  practicable  and  consistent  with  law.  The  Secretary  may 

22  utilize  the  facilities  or  services  of  any  department,  agency,  or 

23  establishment  of  the  United  States  or  of  any  State  or  political 
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j  subdivision  of  a  Slate,  including  the  services  of  any  of  its 

o  employees,  with  the  lawful  consent  of  such  department, 

;»  agency,  or  establishment;  and  each  department,  agency,  or 

4  establishment  of  the  United  States  is  authorized  and  directed 

5  to  cooperate  with  the  Secretary  and,  to  the  extent  permitted 
(j  by  law,  to  provide  such  information  and  facilities  as  he  may 
7  request  for  his  assistance  in  the  performance  of  his  functions 
^  under  this  title.  However,  the  Secretary  shall  not  delegate 
()  any  of  his  responsibilities  under  the  Act.  The  Secretary  shall 

10  immediately  forward  to  the  Attorney  General  or  his  repre- 

11  sentative  any  information  coming  to  his  attention  in  the 

12  course  of  the  administration  of  this  Act  which  may  warrant 
j_3  consideration  for  criminal  prosecution  under  the  provisions 
J  4  of  this  title  or  other  Federal  law. 

J  5  REPORTS  MADE  PUBLIC  INFORMATION 

1G  Sec.  107.  The  contents  of  the  descriptions  and  regular 

17  annual  reports  filed  with  the  Secretary  pursuant  to  this 

18  title  shall  be  public  information,  and  the  Secretary,  where 

19  to  do  so  would  protect  the  interests  of  participants  or 
*_!()  beneficiaries  of  a  plan,  may  publish  any  such  information 

21  and  data.  The  Secretary  may  use  the  information  and  data 

22  lor  statistical  and  research  purposes,  and  compile  and  publish 

23  such  Studies,  analyses,  reports,  and  surveys  based  thereon 

24  <"<s  In'  may  deem  appropriate. 
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1  RETENTION  OV  RECORDS 

2  8ec.  JOS.  Every  person  required  to  file  any  description 

3  or  report  or  to  certify  any  information  therefor  under  this 
-1  Act  shall  maintain  records  on  the  matters  of  which  dis- 
5  closure  is  required  which  will  provide  in  sufficient  detail  the 
G  necessary  basic  information  and  data  from  which  the  docu- 

7  ments  thus  required  may  be  verified,  explained,  or  clarified, 

8  and  checked  for  accuracy  and  completeness,  and  shall  in- 

9  elude  vouchers,  worksheets,  receipts,  and  applicable  resolu- 

10  tions,  and  shall  keep  such  records  available  for  examination 

11  for  a  period  of  not  less  than  six  years  after  the  filing  of  the 

12  documents  based  on  the  information  which  the}T  contain. 

13  RELIANCE  OX  ADMINISTRATIVE  INTERPRETATIONS  AND 

14  FORMS 

13  Sec.  109.  In  any  criminal  action  or  proceeding  under 

16  section  106  based  on  any  act  or  omission  in  alleged  viola- 

17  tion  of  sections  102  through  110  of  this  Act,  no  person 

18  shall  be  subject  to  any  liability  or  punishment  for  or  on 

19  account  of  the  failure  of  such  person  to  (I)  comply  with 

20  such  provisions  of  this  title  if  he  pleads  and  proves  that 
-1  the  act  or  omission  complained  of  was  in  good  faith,  in 

22  conformity  with,  and  in  reliance  on  any  written  interpreta- 

23  tion  or  opinion  of  the  Secretary,  or  (2)  publish  and  file 

24  any  information  required  by  any  provision  of  this  title  if 
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1  he  pleads  and  proves  that  he  published  and  filed  such  in- 

2  formation  in  good  faith,  and  in  conformity  with  the  rul- 

3  ings  and  regulations  of  the  Secretary  issued  under  this  title 

4  regarding  the  filing  of  such  reports.  Such  a  defense,  if  estab- 

5  lished,  shall  he  a  bar  to  the  action  or  proceeding,  notwith- 
(j  standing  that  (A)  after  such  act  or  omission,  such  inter- 

7  pretation  or  opinion  is  modified  or  rescinded  or  is  determined 

8  by  judicial  authority  to  be  invalid  or  of  no  legal  effect,  or 

9  (B)  after  publishing  or  filing  the  description  and  annual 
10  reports,  such  publication  or  filing  is  determined  by  judicial 
H  authority  not  to  be  in  conformity  with  the  requirements  of 

12  this  title. 

13  BONDING 

34  Sec.  110.  (a)  Every  person  subject  to  the  provisions 

15  of  section  111  of  this  title  and  every  person  who  handles 

lg  funds  or  other  property  of  an  employee  benefit  plan  shall  be 

17  bonded  as  herein  provided;  except  that,  where  such  plan  is 

lg  one  under  which  the  only  assets  from  which  benefits  are  paid 

19  are  the  general  assets  of  a  union  or  of  an  employer,  the  ad- 

20  ministralor,  officers,  and  employees  of  such  plan  shall  be 

21  exempt  from  the  bonding  requirements  of  this  section.  The 

22  amount  of  such  bond  shall  be  fixed  at  the  beginning  of  each 

23  calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be, 

24  which  constitutes  the  reporting  year  of  such  plan.  Such 

25  amount  shall  be  not  less  than  10  per  centum  of  the  amount 
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1  of  funds  handled,  determined  as  herein  provided,  except  that 

2  any  such  hond  shall  he  in  at  least  the  amount  of  $1,000  and 

3  no  such  hond  shall  be  required  in  an  amount  in  excess  of 

4  $500,000:  Provided,  That  the  Secretary,  after  due  notice 

5  and  opportunity  for  hearing  to  all  interested  parties,  and  after 

6  consideration  of  the  record,  may  prescribe  an  amount  in 

7  excess  of  $500,000,  which  in  no  event  shall  exceed  10  per 

8  centum  of  the  funds  handled.  For  purposes  of  fixing  the 

9  amount  of  such  bond,  the  amount  of  funds  handled  shall  be 

10  determined  by  the  funds  handled  by  the  person,  group,  or 

11  class  to  be  covered  by  such  bond  and  by  their  predecessor  or 

12  predecessors,  if  any,  during  the  preceding  reporting  year,  or 

13  if  the  plan  has  no  preceding  reporting  year,  the  amount  of 

14  funds  to  be  handled  during  the  current  reporting  year  by  such 

15  person,  group,  or  class,  estimated  as  provided  in  regulations 

16  of  the  Secretary.  Such  bond  shall  provide  protection  to  the 

17  plan  against  loss  by  reason  of  acts  of  fraud  or  dishonesty  on 

18  the  part  of  such  administrator,  officer,  or  employee,  directly 

19  or  through  connivance  with  others.  Any  bond  shall  have  as 

20  surety  thereon  a  corporate  surety  company  which  is  an  ac- 

21  ceptablc  surety  on  Federal  bonds  under  authority  granted  by 

22  the  Secretary  of  the  Treasury  pursuant  to  the  Act  of  July  30, 

23  1947   (G  U.S.C.  6-13).  Any  bond  shall  be  in  a  form 

24  or  of  a  type  approved  by  the  Secretary,  including  individual 
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1  bonds  or  schedule  or  blanket  forms  of  bonds  which  cover  a 

2  group  or  class. 

3  (b)  It  shall  be  unlawful  for  any  administrator,  officer, 

4  or  employee  to  whom  subsection  (a)  applies,  to  receive, 

5  handle,  disburse,  or  otherwise  exercise  custody  or  control 

6  of  any  of  the  funds  or  other  property  of  any  employee 

7  benefit  plan,  without  being  bonded  as  required  by  subsec- 

8  tion  (a)  and  it  shall  be  unlawful  for  any  administrator, 

9  officer,  or  employee  of  such  plan,  or  any  other  person  having 

10  authority  to  direct  the  performance  of  such  functions,  to 

11  permit  such  functions,  or  any  of  them,  to  be  performed 

12  by  any  such  person,  with  respect  to  whom  the  requirements 

13  of  subsection  (a)  have  not  been  met. 

14  (c)  It  shall  be  unlawful  for  any  person  to  procure 

15  any  bond  required  by  subsection  (a)  from  any  surety  or 
1G  other  company  or  through  any  agent  or  broker  in  whose 

17  business  operations  such  plan  or  any  party  in  interest  in 

18  such  plan  has  any  control  or  significant  financial  interest, 

19  direct  or  indirect. 

20  (d)  Nothing  in  any  other  provision  of  law  shall  require 

21  any  person,  required  to  be  bonded  as  provided  in  subsection 

22  (a)  because  he  handles  funds  or  oilier  property  of  an  em- 

23  l>l<»yco  benefit  plan,  to  be  bonded  insofar  as  the  handling 
2i  by  such  person  of  the  funds  or  other  property  of  such  plan 
25  is  concerned. 
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%  (e)  The  Secretary  shall  from  time  to  time  issue  such 

2  regulations  as  may  be  necessary  to  carry  out  the  provisions 

3  of  this  section.  When,  in  the  opinion  of  the  Secretary,  the 

4  administrator  of  a  plan  offers  adequate  evidence  of  the 

5  financial  responsibility  of  the  plan,  or  that  other  bonding 

6  requirements  would  provide  adequate  protection  of  the 

7  beneficiaries  and  participants,  he  may  exempt  such  plan 
g  from  the  requirements  of  this  section. 

9  FIDUCIARY  RESPONSIBILITY 

30  Sec.  111.  (a)  (1)  Every  employee  benefit  plan  shall  be 

H  deemed  to  be  a  trust.  The  assets  of  such  a  fund  shall  never 

12  inure  to  the  benefit  of  any  employer  and  shall  be  held  for 

13  the  exclusive  purposes  of  (A)  providing  benefits  to  partici- 

14  pants  in  the  plan  and  their  beneficiaries  and  (B)  defraying 

15  reasonable  expenses  of  administering  the  plan;  except  with 
IQ  respect  to  contributions  which  are  made  by  an  employer  as 
17  a  mistake  of  fact  or  which  are  conditioned  upon  Internal 
lg  Revenue  Service  approval  of  the  deduction  of  the  contribu- 

19  tion  in  a  case  in  which  the  deduction  is  not  approved. 

20  (2)  Every  employee  benefit  plan  shall  be  established 

21  pursuant  to  a  written  plan.  Any  employee  pension  benefit 

22  plan  shall  comprise  a  separate  trust  which  provides  that  the 

23  funds  held  therein  cannot  be  used  for  any  purpose  other  than 

24  paying  retirement  benefits  to  its  participants  or  beneficiaries, 

25  by  purchase  of  insurance  or  annuity  contracts  or  otherwise. 
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1  (b)  (1)  A  fiduciary  shall  discharge  his  duties  with  re- 

2  spect  to  a  plan  solely  in  the  interest  of  the  participants  and 

3  beneficiaries  and — 

4  (A)  for  the  exclusive  purpose  of: 

5  (i)  providing  benefits  to  participants  and  their 

6  beneficiaries  and 

7  (ii)  defraying  reasonable  expenses  of  adminis- 

8  tering  the  plan; 

9  (B)  with  the  care,  skill,  prudence,  and  diligence 

10  under  the  circumstances  then  prevailing  that  a  prudent 

11  man  acting  in  a  like  capacity  and  familiar  with  such  mat- 

12  ters  would  use  in  the  conduct  of  an  enterprise  of  a  like 

13  character  and  with  like  aims; 

14  (C)  by  diversifying  the  investments  so  as  to  mini- 

15  mize  the  risk  of  large  losses  unless  under  the  circum- 

16  stances  it  is  prudent  not  to  do  so  and; 

17  (D)  in  accordance  with  the  documents  and  instru- 

18  ments  governing  the  fund  insofar  as  is  consistent  wilh 

19  this  Act. 

20  (2)  Except  as  permitted  under  section  111(a)  (1)  a 

21  fiduciary  shall  not — 

22  (A)  deal  with  such  fund  for  his  own  account, 
(B)  in  bis  individual  or  any  other  capacity  act  in 

24  any  transaction  involving  the  fund  on  behalf  of  a  party 
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1  whose  interests  are  adverse  to  the  interests  of  the  plan 

2  or  the  interest  of  its  participants  or  hcneficiaries, 

3  (C)  receive  any  consideration  for  his  own  personal 

4  account  from  airy  party  dealing  with  such  fund  in  con- 

5  nection  with  a  transaction  involving  the  fund, 

6  (D)  permit  the  transfer  of  any  property  of  the  fund 

7  to  or  its  use  by  any  person  known  to  be  a  party  in 

8  interest  for  less  than  adequate  consideration,  or 

9  (E)  permit  the  acquisition  of  any  property  from 

10  or  services  by  any  person  known  ,to  be  a  party  in 

11  interest  for  more  than  adequate  consideration. 

12  (c)  Nothing  in  this  section  shall  be  construed  to  pro- 

13  hibit  any  fiduciary  from — 

14  (1)  receiving  any  benefit  to  which  he  may  be 

15  entitled  as  a  participant  or  beneficiary  in  the  plan  under 

16  which  the  fund  was  established; 

17  (2)  receiving  any  reasonable  compensation  for  serv- 

18  ices  rendered,  or  for  the  reimbursement  of  expenses  prop- 

19  erly  and  actually  incurred,  in  the  performance  of  his 

20  duties  with  the  fund;  except  that  no  person  so  serving 

21  who  already  receive  full-time  pay  from  an  employer  or 

22  an  association  of  employers,  whose  employees  are  partic- 

23  ipants  in  the  plan  under  which  the  fund  was  established, 

24  or  from  an  employee  organization  whose  members  are 
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1  participants  in  such  plan  shall  receive  compensation 

2  from  such  fund,  except  for  reimbursement  of  expenses 

3  properly  and  actually  incurred  and  not  otherwise  reim- 

4  bursed ;  or 

5  (3)  serving  in  such  position  in  addition  to  being  an 
G          officer,  employee,  agent,  or  other  representative  of  a 

7  party  in  interest. 

8  (d)  Any  person  who  is  a  fiduciary  with  respect  to  a 

9  plan  who  breaches  any  of  the  responsibilities,  obligations,  or 

10  duties  imposed  upon  fiduciaries  by  this  title  shall  be  personally 

11  liable  to  make  good  to  such  plan  any  losses  to  the  fund  result- 

12  ing  from  each  breach,  and  to  restore  to  such  plan  any  profits  of 

13  such  fiduciary  which  have  been  made  through  use  of  assets  of 

14  the  fimd  by  the  fiduciary  and  shall  be  subject  to  such  other 
equitable  or  remedial  relief  as  the  court  may  deem  appropriate, 
including  removal  of  such  fiduciary.  A  fiduciary  may  also 

17 

be  removed  for  a  violation  of  section  112  of  this  title, 
(c)  Each  employee  benefit  plan  shall  contain  specific 

19   provisions  for  the  disposition  of  its  fund  assets  upon  termina- 

20 

tion.  In  the  event  of  termination,  whether  under  the  ex- 

21 

pressed  terms  of  the  plan  or  otherwise,  the  assets  of  the  fund 

oo 

shall  never  inure  to  the  benefit  of  any  employer  and  shall  be 

23 

held  for  the  exclusive  purposes  of  (1)  providing  benefits  to 

24 

participants  in  the  plan  and  their  beneficiaries  and  (2)  de- 

25 

fraying  reasonable  expenses  of  administering  the  plan,  except 
as  otherwise  provided  in  section  111(a)  ( 1 ) . 
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1  (f)  When  an  employee  benefit  fund  is  held  by  and  un- 

2  der  the  management  and  control  of  two  or  more  fiduciaries 

3  each  shall  participate  in  the  administration  of  the  trust  and 

4  shall  use  reasonable  care  to  prevent  a  cofiduciary  from  com- 

5  mitting  a  breach,  notwithstanding  language  to  the  contrary 

6  in  the  trust  agreement-:  Provided,  lwiccvcr,  Tha,t  nothing 

7  herein  shall  preclude  any  agreement  authorized  by  the  trust 

8  instrument  allocating  specific  responsibilities,  obligations,  or 

9  duties  among  fiduciaries  in  which  event  such  a  fiduciary  to 

10  whom  certain  responsibilities,  obligations,  or  duties  have  not 

11  been  allocated  shall  not  be  liable  either  individually  or  as  a 

12  fiduciary  for  any  loss  resulting  to  the  fund  arising  from  the 

13  acts  or  omissions  to  act  on  the  part  of  another  fiduciary  to 
whom  such  responsibilities,  obligations,  or  duties  have  been 

15    allocated:  Provided,  That  such  fiduciary  did  not  actually  par- 
ticipate  in  and  did  not  have  knowledge  of  the  activities  consti- 

17. 

tuting  a  breach  of  the  specific  responsibilities,  obligations,  or 

duties  allocated  to  any  other  fiduciary. 

19  (g)  No  fiduciary  shall  be  liable  for  a  violation  of  this 

20 

Act  committed  before  he  became  a  fiduciary  or  after  he 

21 

ceased  to  be  a  fiduciary. 

22 

(h)  Except  for  situations  covered  in  subsection  (f)  of 

23 

this  section,  any  provision  in  an  agreement  or  instrument 

24 

which  purports  to  relieve  a  fiduciary  from  responsibility  or 

25 

liability  for  any  responsibility,  obligation,  or  duty  under  this 

26 

title  shall  be  void  as  against  public  policy. 
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1  (i)  No  action  may  be  commenced  under  subsection  (d) 

2  with  respect  to  a  fiduciary's  breach  of  any  responsibility,  duty, 

3  or  obligation,  or  with  respect  to  a  violation  of  section  112, 

4  after  the  earlier  of — 

5  (1)  six  years  after  the  date  of  the  breach  or  viola- 
G  tion,  or 

7  (2)  Three  years  after  the  earliest  date  (A)  on 

8  which  the  plaintiff  had  actual  knowledge  of  the  breach 

9  or  violation,  or  (B)  on  which  a  report  from  which  he 

10  could  reasonably  be  expected  to  have  obtained  knowl- 

11  edge  of  such  breach  or  violation  M  as  filed  with  the  Sec- 

12  retary  under  this  title. 

13  PROHIBITION  AGAINST  CERTAIN  PERSONS  HOLDING 
1  1  OFFICE 

15  Sec.  112.  (a)  No  person  who  has  been  convicted  of, 

1G  or  has  been  imprisoned  as  a  result  of  his  conviction  of,  rob- 

17  bery,  bribery,  extortion,  embezzlement,  fraud,  grand  larceny, 

1H  any  crime  described  in  section  9(a)  (1)  of  the  Investment 

19  Company  Act  of  1940  (15  U.S.C.  80a-9  (a)  (1)),  or  a 

2Q  violation  of  any  provision  of  this  Act,  or  a  violation  of  section 

21  302  of  the  Labor  Management  Relations  Act,  1947  (29 

22  U.S.C.  186) ,  or  a  violation  of  chapter  63  of  title  18,  United 

23  States  Code,  or  a  violation  of  section  874,  1027,  1503,  1505, 

24  1^06,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

25  or  a  violation  of  I  be  Lal>or-Management  Reporting  and  Dis- 
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1  closure  Act  of  1959  (29  U.S.C.  401),  or  conspiracy  to 

2  commit  any  such  crimes  or  attempt  to  commit  any  such 
?>  crimes,  or  a  crime  in  which  any  of  the  foregoing  crimes  is 

4  an  element,  shall  serve  or  be  permitted  to  serve — 

5  (1)  as  an  administrator,  officer,  trustee,  custodian, 
(i  counsel,  agent,  or  employee  of  any  employee  welfare 

7  or  pension  benefit  plan,  or 

8  (2)  as  a  consultant  to  any  employee  welfare  or 
<)  pension  benefit  plan, 

in  during  or  for  five  years  after  such  conviction  or  after  the 

I I  end  of  such  imprisonment,  whichever  is  the  later,  unless 
V2  prior  to  the  end  of  such  five-year  period,  in  the  case  of  a 

III  person  so  convicted  or  imprisoned,  (A)  his  citizenship 
H  rights,  having  been  revoked  as  a  result  of  such  conviction, 

15  have  been  fully  restored,  or  (B)  the  Board  of  Parole  of 

16  the  United  States  Department  of  Justice  determines  that 

17  such  person's  service  in  any  capacity  referred  to  in  clause 

18  (1)  or  (2)  would  not  be  contrary  to  the  purposes  of  this 

19  Act.  Prior  to  making  any  such  determination  the  Board 

20  shall  hold  an  administrative  hearing  and  shall  give  notice 

21  of  such  proceeding  by  certified  mail  to  the  State,  county, 

22  and  Federal  prosecuting  officials  in  the  jurisdiction  or  juris- 

23  dictions  in  which  such  person  was  convicted.  The  Board's 

24  determination  in  any  such  proceeding  shall  be  final.  No 

25-028  O  -  76  -  vol.  1  -  7 
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1  person  shall  knowingly  permit  any  other  person  to  serve 

2  in  any  capacity  referred  to  in  clause  (1)  or  (2)  in  violation 

3  of  this  subsection.  Notwithstanding  the  preceding  provi- 

4  sions  of  this  subsection,  no  corporation  or  partnership  will 

5  be  precluded  from  acting  as  an  administrator,  trustee,  cus- 

6  todian,  counsel,  agent,  or  employee  of  any  employee  benefit 

7  plan  or  as  a  consultant  to  any  employee,  welfare,  or  pension 

8  benefit  plan  without  a  notice,  hearing,  and  determination 

9  by  the  Secretary  that  such  service  would  be  inconsistent 

10  with  the  intention  of  this  section. 

11  (b)  Any  person  who  intentionally  violates  this  section 

12  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 
1.3  more  than  one  year,  or  both. 

11  (c)  For  the  purposes  of  this  section,  any  person  shall  be 

15  deemed  to  have  been  "convicted"  and  under  the  disability  of 

16  "conviction"  from  the  date  of  the  judgment  of  the  trial  court 

17  or  the  date  of  the  final  sustaining  of  such  judgment  on  appeal, 

18  whichever  is  the  later  event,  regardless  of  whether  such  con- 

19  viction  occurred  before  or  after  the  date  of  enactment  of  this 

20  section. 

21  (d)  For  the  purposes  of  this  section,  the  term  "consult- 

22  ant"  means  any  person  who,  for  compensation,  advises  or 

23  represents  an  employee  benefit  plan  or  who  provides  other 

24  assistance  to  such  plan,  concerning  the  establishment  of 

25  operation  of  such  plan. 


49 
47 

1  ADVISORY  COUNCIL 

2  Sec.  113.  (a)  There  is  hereby  established  an  Advisory 

3  Council  on  Employee  Welfare  and  Pension  Benefit  Plans 

4  (hereinafter  referred  to  as  the  "Council")  which  shall  con- 

5  sist  of  fifteen  members  to  be  appointed  hi  the  following  man- 

6  ner:  One  from  the  insurance  field,  one  from  the  corporate 

7  trust  field,  one  accountant  qualified  to  perform  audits  under 

8  section  104(a)  (3)  (C)  of  this  title,  one  actuary  qualified  to 

9  offer  the  certification  required  under  section  104  (e)  (8)  of 

10  this  title,  two  from  management,  four  from  labor,  and  two 

11  from  other  interested  groups,  all  appointed  by  the  Secretary 

12  from  among  persons  recommended  by  organizations  in  the 

13  respective  groups;  and  three  representatives  of  the  general 

14  public  appointed  by  the  Secretary. 

15  (b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

16  Secretary  with  respect  to  the  carrying  out  of  his  functions 

17  under  this  title,  and  to  submit  to  the  Secretary  recommenda- 

18  tions  with  respect  thereto.  The  Council  shall  meet  at  least 

19  twice  each  year  and  at  such  other  times  as  the  Secretary 

20  requests.  At  the  beginning  of  each  regular  session  of  the 

21  Congress,  the  Secretary  shall  transmit  to  the  Senate  and 

22  House  of  Kepresentatives  each  recommendation  which  he 

23  has  received  from  the  Council  during  the  preceding  calendar 

24  year  and  a  report  covering  his  activities  under  the  title  for 

25  the  preceding  fiscal  year,  including  full  information  as  to  the 
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1  number  of  plans  and  their  size,  the  results  of  any  studies 

2  he  may  have  made  of  such  plans  and  the  title's  operation  and 

3  such  other  information  and  data  as  he  may  deem  desirable  in 

4  connection  with  employee  welfare  and  pension  benefit  plans. 

5  (c)  The  Secretary  shall  furnish  to  the  Council  an  execu- 

6  tive  secretary  and  such  secretarial,  clerical,  and  other  services 

7  as  are  deemed  necessary  to  the  conduct  of  its  business.  The 

8  Secretary  may  call  upon  other  agencies  of  the  Government 

9  for  statistical  data,  reports,  and  other  information  which  will 

10  assist  the  Council  in  the  performance  of  its  duties. 

11  (d)  Appointed  members  of  the  Council  shall  be  paid 

12  compensation  at  the  maximum  per  diem  rate  authorized  in 

13  the  current  Department  of  Labor  Appropriation  Act  for  con- 

14  sultants  and  experts  when  such  members  are  engaged  in  the 
lc  work  of  ,the  Council,  including  traveltime,  and  shall  be  al- 

16  lowed  travel  expenses  and  per  diem  in  lieu  of  subsistence  as 

17  authorized  by  law  (5  U.S.C.  5703)  for  persons  in  the  Grov- 

18  ernment  service  employed  intermittently  and  receiving  com- 

19  pensation  on  a  pier  diem,  when  actually  employed,  basis. 

20  EFFECT  ON  OTIIKR  LAWS 

21  Sec.  1 14.  It  is  hereby  declared  to  be  the  express  intent  of 

22  Congress  that  except  for  actions  authorized  by  section  106  (e) 

23  ( 1 )  (B)  of  this  Act,  the  provisions  of  this  Act  shall  supersede 

24  any  and  all  laws  of  the  States  and  of  political  subdivisions 

25  thereof  insofar  as  they  may  now  or  hereafter  relate  to  the 
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1  fiduciary,  reporting,  and  disclosure  responsibilities  of  persons 

2  acting  on  behalf  of  employee  benefit  plans:  Provided,  That 

3  nothing  herein  shall  be  construed  to  exempt  or  relieve  any 

4  person  from  any  law  of  any  State  which  regulates  insurance, 

5  banking,  or  securities  or  to  prohibit  a  State  from  requiring 

6  that  there  be  filed  with  a  State  agency  copies  of  reports  re- 

7  quired  by  this  Act  to  be  filed  with  the  Secretary.  Nothing 

8  herein  shall  be  construed  to  alter,  amend,  modify,  invalidate, 

9  impair,  or  supersede  any  law  of  the  United  States  (other 

10  than  the  Welfare  and  Pension  Plans  Disclosure  Act)  or  any 

11  rule  or  regulation  issued  under  any  such  law. 

12  REPEAL  AND  EFFECTIVE  DATE 

13  Sec.  115.  (a)  The  Welfare  and  Pension  Plans  Disclo- 

14  sure  Act  is  repealed;  except  that  such  Act  shall  continue  to 

15  apply  to  any  conduct  which  occurred  before  the  effective  date 

16  of  this  Act. 

17  TITLE  II— VESTING 

18  COVERAGE 

19  Sec.  201.  (a)  Except  as  provided  in  subsections  (b) 

20  and   (c) ,  this  title  may  apply  to  any  employee  pension 

21  benefit  plan — 

22  (1)  if  it  is  established  or  maintained  by  an  em- 

23  ployer  engaged  in  commerce  or  in  any  industry  or 

24  activity  affecting  commerce  or  by  such  employer  to- 

25  gether  with  any  employee  organization  representing 
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1  employees  engaged  in  commerce  or  in  any  industry  or 

2  activity  affecting  commerce;  or 

3  (2)  if  such  plan  is  established  or  maintained  by  any 

4  employer  or  by  any  employer  together  with  any  em- 

5  ployee  organization  and  if,  in  the  course  of  its  activities, 

6  such  plan  directly  or  indirectly,  uses  any  means  or 

7  instruments  of  transportation  or  communication  in  inter- 

8  state  commerce  or  the  mails. 

9  (b)  This  title  shall  not  apply  to  any  employee  pension 

10  benefit  plan  if — 

11  ( 1 )  such  plan  is  administered  by  the  Federal  Gov- 

12  ernment  or  by  an  agency  or  instnimentality  of  the  Fed- 

13  eral  Government; 

14  (2)  such  plan  is  established  and  maintained  outside 

15  the  United  States  primarily  for  ihc  benefit  of  persons 
K)  who  are  not  citizens  of  ihe  United  Slates; 

17  (3)  such  plan  provides  contributions  or  benefits  for 

18  a  sole  proprietor  or,  in  (he  case  of  a  partnership,  a 
1<)  partner  who  owns  more  than  10  per  centum  of  either 

20  the  capital  interest  or  the  profits  interest  in  such 

21  partnership. 

22  ELIGIBILITY  REQUIREMENTS 

23  SBC.  202.  No  pension  plan  subject  to  this  title  which 

24  was  adopted  afler  the  effective  date  of  this  title  provides  as 

25  a  condition  for  eligibility  to  participate  in  such  plan  a  period 
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1  of  employment  longer  than  two  years  or  attainment  of  an  age 

2  higher  than  age  thirty  (whichever  last  occurs).  Any  pen- 

3  sion  plan  subject  to  this  title  which  was  in  effect  on  or  before 

4  the  date  of  enactment  of  this  Act  may  retain  its  eligibility  re- 

5  quirements  until  such  plan  is  amended  to  alter  the  benefits 
G  payable  to  participants  or  beneficiaries  or  five  years  after 

7  the  date  of  enactment  of  this  Act,  whichever  occurs  first. 

8  Thereafter,  such  pension  plan  shall  comply  with  the  eligi- 

9  bility  requirements  applicable  to  pension  plans  adopted  after 

10  the  date  of  enactment  of  this  Act. 

11  NONFORFEITABLE  BENEFITS 

12  Sec.  203.  Every  pension  plan  subject  to  this  title  shall 

13  provide  for  nonforfeitable  rights  to  regular  retirement  bene- 

14  fits  as  follows: 

IT)  (a)  Every  plan  created  before  the  date  of  enactment  of 

1G  this  Act  shall,  in  accordance  with  one  of  the  following  alter- 

17  natives,  provide  that  the  rights  of  employees  to  receive 

18  benefits  are  nonforfeitable: 

19  (1)  after  a  specified  period  of  service  not  exceeding 

20  ten  years,  as  to  the  entire  accrued  portion  of  the  regular 

21  retirement  benefit,  or 

22  (2)  after  a  specified  period  of  service  not  exceeding 

23  ten  years,  as  to  not  less  than  50  per  centum  of  the 

24  entire  accrued  portion  of  the  regular  retirement  benefit, 

25  which  percentage  shall  increase  at  a  rate  equivalent  to 
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1  10  percentage  points  for  each  year  of  service  after  the 

2  effective  date  of  this  title,  so  that  the  percentage  will 

3  reach  100  per  centum  no  more  than  five  years  after  the 

4  effective  date  of  this  title;  or 

5  (3)  after  a  specified  period  of  service  not  to  exceed 
q  twenty  years,  as  to  the  entire  accrued  portion  of  the 
7  regular  retirement  benefit  which  period  shall  be  reduced 
g  at  an  annual  rate  equivalent  to  the  sum  of — 

9  (a)  one  year  for  each  year  the  plan  has  been  in 

10  effect  after  the  effective  date  of  this  title,  and 

H  (b)  at  the  end  of  the  first  year  after  the  effee- 

12  tive  date  of  this  title  one  year  if  the  plan  was  in 

13  existence  during  the  two  years  preceding  the  effec- 

14  tive  date  of  this  title;  at  the  end  of  the  second  year 

15  after  the  effective  date  of  this  title  one  year  if  the 
1(3  plan  was  in  existence  more  than  two  years  prior  to 

17  the  effective  date  of  this  title;  at  the  end  of  the  third 

18  year  and  so  forth,  one  year  if  the  plan  was  in  exist- 

19  ence  more  than  four  years  prior  to  the  effective  date 

20  of  this  title,  at  the  end  of  the  fourth  year  and  so  forth, 

21  one  year  if  the  plan  was  in  existence  more  than  six 

22  years  prior  to  the  effective  date  of  this  title,  at  the 

23  end  of  the  fifth  year  and  so  forth,  one  year  if  the 

24  plan  was  in  existence  more  than  eight  years  prior 

25  to  the  effective  date  of  this  title. 


55 


53 

1  So  that  nine  years  after  the  effective  date  of  this  title  the 

2  required  period  of  service  does  not  exceed  ten  years;  or 

3  (4)  in  accordance  with  such  other  provisions  mak- 

4  ing  nonforfeitable,  after  a  specified  period  of  service,  the 

5  entire  accrued  portion  of  the  regular  retirement  benefit, 

6  which  are  approved  by  the  Secretary,  after  notice  and 

7  opportunity  to  be  heard,  as  substantially  consistent  with 

8  the  purposes  of  this  section  as  expressed  in  paragraphs 

9  (2)  and  (3)  of  this  subsection. 

10  (b)  Every  pension  plan  created  on  or  after  the  date  of 

11  enactment  of  this  Act  shall  provide  that  the  rights  of  the 

12  employees  to  receive  benefits  shall  be  nonforfeitable  after  a 

13  specified  period  of  service  not  to  exceed  ten  years. 

14  (c)  With  respect  to  a  pension  plan  created  or  operated 

15  under  a  collective  bargaining  agreement  in  existence  as  of  the 

16  date  of  enactment  of  this  Act  but  due  to  expire  after  the  ef- 

17  fective  date  of  this  title,  the  provisions  of  this  title  shall  apply 

18  after  the  expiration  date  of  such  collective  bargaining  agree- 

19  ment  but  in  no  event  later  than  one  year  after  the  effective 

20  date  of  this  title. 

21  (d)  In  computing  the  period  of  service  under  the  plan, 

22  an  employee's  entire  service  with  the  employer  contributing 

23  to  or  maintaining  the  plan  shall  be  considered,  except  the 

24  following  may  be  disregarded: 
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1  (1)  service  prior  to  age  30; 

2  (2)  service  during  which  the  employee  declined  to 

3  contribute  to  a  plan  requiring  employee  contributions; 

4  (3)  service  with  a  predecessor  of  the  employer 

5  contributing  to  or  maintaining  the  plan  (except  where 
G  the  plan  of  the  predecessor  has  been  continued  in  effect 

7  by  the  successor  employer)  ;  and 

8  (4)  service  broken  by  periods  of  suspension  of  em- 

9  ployment,  provided  that  the  rules  governing  such  breaks 

10  in  service  are  not  unreasonable  or  arbitrary  as  deter- 

11  mined  under  regulation  of  the  Secretary. 

12  (e)  (1)   No  otherwise  nonforfeitable  benefit  shall  be 

13  forfeited  or  impaired  by  any  plan  provision  which  would 

14  impose  a  condition  subsequent  to  the  receipt  of  such  benefit. 

15  (2)  Nothing  contained  in  this  title  shall  be  construed  to 

16  disallow  any  plan  provision  adopted  pursuant  to  regulations 

17  of  the  Secretary  of  the  Treasury  or  his  delegate  to  preclude 

18  discrimination  in  the  event  of  early  termination  of  a  plan. 

19  (f)  No  pension  plan  subject  to  this  title  to  which  em- 

20  ployees  contribute  shall  provide  for  forfeiture  of  benefits 

21  which  accrued  during  part icipat ion  in  the  plan  by  the  era- 

22  ployee  and  which  were  attributable  to  employer  contribu- 

23  lions,  solely  because  of  withdrawal  by  such  employee  of 

24  amounts  attributable  to  his  own  contributions. 
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1  DISTRIBUTION  OF  NONFORFEITABLE  BENEFITS  TO 

2  TEEMINATING  PARTICIPANTS 

3  Sec.  204.  Nonforfeitable  benefits  accrued  by  tcrminat- 

4  ing  participants  may  be  distributed  in  the  manner  set  forth 

5  in  the  plan :  Provided,  That  distribution  of  such  benefits  shall 
(j  commence  no  later  than  the  regular  retirement  age  and  that 

7  such  benefits  are  paid  in  the  same  form  as  retirement  benefits. 

8  ENFORCING  OF  VESTING  STANDARDS 

9  Sec.  205.  Whenever  the  Secretary  finds  it  necessary  or 

10  appropriate  for  the  enforcement  of  the  provisions  of  this  title 

11  or  any  rule  or  regulation  thereunder,  he  may  require  a  certifi- 

12  cate  of  approval  with  respect  to  the  vesting  provisions  of  any 

13  pension  plan.  Denial  of  any  such  certificate  shall  be  by  order 

14  of  the  Secretary,  and  only  after  reasonable  opportunity  for 

15  hearing.  A  certificate  of  approval  shall  be  issued  by  the  Sec- 

16  retary  when  he  determines  that  the  vesting  provisions  in 

17  question  do  not  violate  the  requirements  of  this  title.  When- 

18  ever  a  certificate  of  approval  is  required  for  any  pension  plan, 

19  it  shall  be  unlawful  for  the  administrator  of  any  such  plan  to 

20  maintain  or  operate  such  plan  unless  a  certificate  has  been 

21  obtained. 

22  effective  date 

23  Sec.  206.  The  provisions  of  this  title  shall  become  effec- 

24  tive  two  years  after  enactment  of  this  Act. 
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1  TITLE  III— FUNDING 

2  COVERAGE 

3  Sec.  301.  (a)  Except  as  provided  in  subsections  (b) 

4  and   (c) ,  this  title  shall  apply  to  any  employee  benefit 

5  pension  plan — 

6  (1)  if  it  is  established  or  maintained  by  any  em- 

7  ployer  engaged  in  commerce  or  in  any  industry  or 

8  activity  affecting  commerce  or  by  such  employer  to- 

9  gether  with  any  employee  organization  representing 

10  employees  engaged  in  commerce  or  in  any  industry  or 

11  activity  affecting  commerce;  or 

12  (2)  if  such  plan  is  established  or  maintained  by  any 

13  employer  or  by  any  employer  together  with  any  em- 

14  ployee  organization  and  if,  in  the  course  of  its  activities, 

15  such  plan,  directly  or  indirectly,  uses  any  means  or 

16  instruments  of  transportation  or  communication  in  inter- 
im state  commerce  or  the  mails. 

18  (b)  This  title  shall  not  apply  to  any  employee  pension 

19  benefit  plan  if — 

20  ( 1 )  such  plan  is  administered  by  the  Federal  Gov- 

21  eminent  or  by  an  agency  or  instrumentality  of  the 

22  Federal  Government  ; 

23  (2)  such  plan  is  established  and  maintained  outside 


59 


57 

1  the  United  States  primarily  for  the  benefit  of  persons 

2  who  are  not  citizens  of  the  United  States; 

(3)  such  plan  provides  contributions  or  benefits  for 

4  a  sole  proprietor  or  in  the  case  of  a  partnership,  a  part- 

5  ner  who  owns  more  than  10  per  centum  of  either  the 
(i  capital  interest  or  the  profits  interest  in  such  partnership. 

7  (c)  This  title  shall  not  apply  to  any  employee  pension 

8  benefit  plan  if — 

9  ( 1 )  the  plan  has  a  fixed  contribution  rate  and  does 

10  not  provide  an  amount  expected  to  be  paid  as  a  fixed 

1 1  benefit ; 

12  (2)  the  plan  is  a  profit-sharing  plan  which  provides 

13  benefit  at  or  after  retirement. 

14  FUNDING  SCHEDULE 

15  Sec.  302.  (a)  Every  pension  plan  subject  to  this  title 

16  shall— 

17  ( 1 )  provides  for  contributions  to  the  plan  in  amounts 

18  necessary  to  meet  an  amount  equal  to  the  normal  cost 

19  since  inception  of  the  plan  plus  interest  on  any  unfunded 

20  past  service  costs,  and 

21  (2)  maintain  a  minimum  ratio  of  assets  to  vested 
2-  liabilities  according  to  the  following  schedule : 
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If  the  plan  has  been  in  effect  The  ratio  of  assets  to  vested  liabilities 

(in  years)  shall  be  at  least  (in  percent) 

5   20 

6   24 

7   28 

8   32 

9   30 

10   40 

11   44 

12   48 

13   52 

•  14   50 

15   00 

10   04 

17   08 

18   72 

19   70 

20   80 

21   84 

22   88 

23   92 

24   90 

25   100 

1  (b)  In  the  case  of  a  plan  which  on  the  effective  date 

2  of  this  title  has  been  in  effect  for  five  or  more  years,  the 

3  administrator,  when  he  files  the  first  funding  status  report 

4  required  by  section  303  of  this  Act,  may  choose  as  the  re- 

5  quired  funding  ratio — 

6  (1)  the  ratio  specified  by  the  schedule  in  subsection 

7  (a)  (2),  or 

8  (2)  the  actual  funding  ratio  of  the  plan. 

9  Beginning  with  the  ratio  thus  chosen,  the  required  ratio  shall 

10  be  increased  by  3  percentage  points  each  year  for  the  next 

11  five  years  and  4  percentage  points  each  year  thereafter  until 

12  the  ratio  becomes  100  per  centum. 

13  (c)   A  plan  which  on  the  effective  date  of  this  title 

14  lias  been  in  effect  for  less  than  five  years  shall  become  subject 
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1  to  (a)  (2)  above  as  soon  as  the  plan  has  been  in  effect  for 

2  five  years.  The  options  provided  in  subsection  (b)  shall  be 

3  available  to  a  plan  in  this  category  except  that  the  time  al- 

4  lowed  for  increasing  the  required  ratio  by  3  percentage  points 

5  each  year  shall  be  limited  to  a  period  equal  to  the  number  of 

6  years  the  plan  has  been  in  effect  prior  to  the  effective  date 

7  of  this  title. 

8  (d)  If,  after  the  effective  date  of  this  title,  a  plan  which 

9  has  been  in  existence  for  five  or  more  years  is  amended  with 

10  a  resulting  increase  in  vested  liabilities,  the  administrator 

11  may  adjust  the  required  funding  schedule  according  to  one 

12  of  the  following  methods : 

13  (1)  The  plan's  funding  ratio  may  be  decreased  in 

14  proportion  to  the  ratio  which  the  additional  vested  liabil- 

15  ities  bear  to  the  total  vested  liabilities  after  the  amend- 

16  ment.  The  resulting  ratio  will  be  increased  each  year  by 

17  percentage  point  increments  according  to  the  applicable 

18  funding  rate  specified  in  subsection  (a)  (2)  or  (b) . 

19  (2)  If  the  amendment  results  in  a  25  per  centum 

20  or  greater  increase  in  vested  liabilities,  the  portion  of 

21  vested  liabilities  created  by  the  amendment  may  be 

22  regarded  as  a  new  plan  subject  to  the  funding  schedule 

23  imposed  by  subsection  (a)  (2).  In  this  case,  the  ad- 

24  ministrator  shall  keep  separate  records  for  ascertain- 
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1  ing  the  funding  status  of  the  vested  liabilities  created 

2  by  the  amendment. 

3  FUNDING  STATUS  REPORTS 

4  Sec.  303.  Within  one  hundred  and  fifty  days  after 


5  the  end  of  the  plan's  first  fiscal  year  during  which  it  is 

6  subject  to  section  302  (a)  (2)  ,  and  within  one  hundred  and 

7  fifty  days  after  the  end  of  each  third  fiscal  year  thereafter. 

8  or  within  one  hundred  and  fifty  days  after  the  end  of  any 

9  fiscal  year  in  which  the  plan  is  amended  so  as  to  increase 

10  vested  liabilities,  the  administrator  of  the  plan  shall  file  with 

11  the  Secretary  a  statement  containing  the  following  informa- 

12  tion : 


13  (1)  the  amount  of  normal  cost  since  inception  of  the 

14  plan  plus  interest  on  any  unfunded  past  service  costs; 

15  (2)  the  total  amount  of  the  plan's  vested  liabilities 

16  at  the  close  of  its  preceding  fiscal  year : 

17  (3)  the  assets  held  by  the  plan  as  of  the  close  of  its 

18  preceding  fiscal  year  valued  at  market  value  or  by  any 

19  other  method  approved  by  the  Secretary  pursuant  to 

20  regulation ; 

21  (4)  the  number  of  years  the  plan  has  been  in  effect; 

22  (5)  a  statement  of  the  amount,  if  any,  by  which  the 

23  assets  held  by  the  plan  either  exceed  or  fall  below  the 

24  amount  of  assets  required  in  order  for  the  plan  to  meet 
27)  the  funding  ratio  required  under  section  302(a)  (2); 
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2  (6)  such  other  information  determined  by  the  Sec- 

2  retary  by  regulation  to  be  necessary  for  adequate  dis- 

3  closure  of  a  plan's  funding  status. 

4  ENFORCEMENT  OF  FUNDING  STANDARDS 

5  Sec.  304.  (a)  When  the  contributions  to  a  pension 
g  plan  fall  below  amounts  necessary  to  meet  the  requirements 
rj  of  section  302(a)  (1),  the  Secretary  shall  require  by  order, 
g  after  notice  and  opportunity  for  hearing,  that  the  adminis- 
9  trator  take  such  steps  as  the  Secretary  shall  find  necessary 

■j^q  to  guarantee  that  the  rights  of  each  participant  to  benefits 
accrued  to  the  date  of  such  failure  to  make  appropriate  con- 

12  tributions,  to  the  extent  then  funded,  or  the  rights  of  each 

13  participant  to  the  amounts  credited  to  his  account  at  such 

14  time,  are  nonforfeitable  in  the  event  of  the  participant's  ter- 

15  ruination,  except  that  nonforfeitable  benefits  resulting  other 

16  than  through  operation  of  this  subsection  shall  take  priority 

17  over  nonforfeitable  benefits  resulting  exclusively  from  opera- 

18  tion  of  this  subsection  with  respect  to  any  allocation  of  plan 

19  assets  or  distribution  to  participants. 

20  (b)  When  a  pension  plan's  ratio  of  assets  to  vested 

21  liabilities  falls  below  the  funding  ratio  required  by  section 

22  302  (a)  (2)  as  determined  by  the  Secretary — 

23  (1)   the  plan's  vested  liabilities  shall  not  be  in- 

24  creased  by  an  amendment  until  the  plan's  actual  funding 

25-028  O  -  76  -  vol.  1  -  8 
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1  ratio  is  equal  to  or  greater  than  the  required  funding 

2  ratio ; 

3  (2)  the  administrator  shall  inform,  in  writing,  each 

4  person  having  a  vested  benefit  as  to  (A)  the  amount 

5  of  his  vested  benefit,    (B)   the  portion  of  his  vested 

6  benefit  protected  by  assets  and  insurance,  and  (C)  the 

7  portion  of  his  vested  benefit  not  protected  by  assets  and 

8  insurance.  Such  reports  shall  be  made  annually  until  the 

9  plan's  actual  funding  ratio  is  equal  to  or  greater  than  the 
10  required  funding  ratio;  and 

H  (3)  the  administrator  shall  make  such  additional 

12  reports  to  the  Secretary  as  the  Secretary  may  by  rule  or 

13  regulation  prescribe  to  aid  in  the  enforcement  of  this 

14  title. 

15  (c)  When  a  pension  plan's  ratio  of  assets  to  vested  lia- 

16  bilities  falls  below  the  funding  ratio  required  by  section  302 

17  (a)  ('2)  for  five  consecutive  years  the  Secretary  shall  require 

18  by  order,  after  notice  and  opportunity  for  hearing,  that  the 

19  administrator  take  such  steps  as  the  Secretary  shall  find  ncc- 

20  essary  to  suspend  further  accumulation  of  vested  liabilities 

21  until  such  time  as  the  funding  deficiency  lias  been  removed: 

22  Provided,  however,  That  the  Secretary  may,  alter  notice  and 

23  opportunity  for  bearing,  order  the  action  specified  herein  to 
s>4  be  taken  at  any  time  alter  a  funding  deficiency  has  occurred 
25  bill  prior  to  expiration  <»f  tin1  five-year  period  whenever,  in 
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1  his  discretion,  such  action  is  necessary  to  protect  the  interests 

2  of  participants.  The  Secretary  may  by  order  revoke  or 

3  modify  any  order  previously  made  under  this  subsection,  if, 

4  after  notice  and  opportunity  for  hearing,  lie  finds  that  the 

5  circumstances  upon  which  the  order  was  predicated  do  not 

6  exist. 

7  (d)  During  any  time  that  a  pension  plan  is  in  suspended 

8  status  pursuant  to  action  taken  under  subsection  (c) ,  tiie 

9  Secretary,  whenever  he  finds  it  necessary  to  protect  the  in- 

10  terests  of  participants,  may,  after  notice  and  opportunity  for 

11  hearing,  require  by  order  that  the  plan  terminate  and  wind 

12  up  its  affairs  in  accordance  with  the  provisions  of  title  IV 

13  and  procedures  established  by  the  Pension  Benefit  Insurance 

14  Corporation. 

15  EFFECTIVE  DATE 

16  Sec.  305.  The  provisions  of  this  title  shall  become  effec- 

17  tive  two  years  after  enactment  of  this  Act. 
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>  CONGRESS       ff      W%        A  f+C\ 

IstSessxon  K#  40Z 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  3,1973 

Mr.  Dent  (for  himself  and  Mr.  Perkins)  introduced  the  following  bill ;  which 
was  referred  to  the  Committee  on  Education  and  Labor 


A  BILL 

To  revise  the  Welfare  and  Pension  Plan  Disclosure  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  he  cited  as  the  "Employee  Retirement 

4  Benefit  Security  Act". 

5  FINDINGS  AND  DECLARATION  OF  POLICY 

6  Sec.  2.  (a)  The  Congress  finds  that  private  pension, 

7  and  other  employee  benefit  plans  and  programs  in  the  United 

8  States  are  intrinsically  woven  into  the  working  and  retire- 

9  ment  lives  of  American  men  and  women;  that  such  plans 

10  and  programs  have  become  firmly  rooted  into  our  economic 

11  and  social  structure;  that  their  operational  scope  and  eco- 
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1  nomic  impact  is  interstate  and  increasingly  affecting  more 

2  than  thirty  million  worker  participants  throughout  the  United 

3  States;  that  the  pension  assets  of  approximately  $135,000,- 

4  000,000,  accelerating  at  more  than  810,000,000,000  an- 

5  nually,  represent  the  largest  fund  of  virtually  unregulated 

6  assets  in  the  United  States;  that  the  growth  in  size,  scope, 

7  and  numbers  of  employee  benefit  plans  is  continuing  rapidly 

8  and  substantially;  that  Federal  authority  over  the  estab- 

9  lishment,  administration,  and  operations  of  these  plans  is 

10  fragmented  and  ineffective  to  secure  the  fulfillment  of  pur- 

11  pose  and  protection  of  retirement  and  welfare  benefits  due 

12  to  the  workers  covered  and  affected;  that  deficient  and 

13  inadequate  provisions  contained  in  a  number  of  such  plans 

14  are  directly  responsible  for  hardships  upon  working  men 

15  and  women  who  are  not  realizing  their  expectations  of  pen- 

16  sion  benefits  upon  retirement;  portability  to  permit  the  trans- 
it fer  of  earned  credits  by  employees  from  one  employment  to 

18  another;  that  terminations  of  plans  beyond  the  control  of 

19  employees,  without  necessary  and  adequate  funding  for  bene- 

20  fit  payments,  has  deprived  employees  and  their  dependents  of 

21  earned  benefits;  and  that  it  is  therefore  desirable,  in  the  in- 

22  terests  of  employees  and  their  beneficiaries,  and  in  the  interest 

23  of  the  free  flow  of  commerce,  that  minimum  standards  be 

24  pi-escribed  to  assure  that  private  pension  and  employee  benefit 
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1  plans  be  equitable  in  character  and  financially  sound  and 

2  properly  administered. 

3  (b)  It  is  the  declared  poKcy  of  this  xVct  to  protect 

4  interstate  commerce,  and  the  equitable  interests  of  partici- 

5  pants  in  private  pension  plans  and  their  beneficiaries,  by 

6  improving  the  scope,  administration,  and  operation  of  such 

7  plans;  to  prevent  the  losses  of  employees'  earned  credits 

8  resulting  from  change  of  or  separation  from  employment; 

9  and  to  protect  vested  benefits  of  employees  against  loss  due 

10  to  plan  termination. 

11  DEFINITIONS 

12  Sec.  3.  As  used  in  this  Act— 

13  (1)  ' 'Secretary"  means  the  Secretary  of  Labor. 

14  (2)  "Office"  means  the  Office  of  Pension  and  Welfare 

15  Plans  Administration. 

16  (3)  "Assistant  Secretary"  means  the  Assistant  Secre- 

17  tary  of  Labor  in  charge  of  the  Office  of  Pension  and  Welfare 

18  Plans  Administration. 

19  (4)  "State"  means  any  State  of  the  United1  States,  the 

20  District  of  Columbia,  Puerto  llico,  the  Virgin  Islands,  Amer- 

21  ican  Samoa,  Guam,  Wake  Island,  the  Canal  Zone,  and  Outer 

22  Continental  Shelf  lands  denned  in  the  Outer  Continental 

23  Shelf  Lands  Act  (43  U.S.C.  1331-1343) . 

24  (5)  "Commerce"  means  trade,  traffic,  commerce,  trans- 
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1  portation,  or  communication  among  the  several  States,  or 

2  between  any  foreign  country  and  any  State,  or  between  any 

3  State  and  any  place  outside  thereof. 

4  (6)  "Industry  or  activity  affecting  commerce"  means 

5  any  activity,  business,  or  industry  in  commerce  or  in  which 

6  a  labor  dispute  would  hinder  or  obstruct  commerce  or  the 

7  free  flow  of  commerce  and  includes  any  activity  or  industry 

8  affecting  commerce  within  the  meaning  of  the  Labor- 

9  Management  Eelations  Act,  1947,  as  amended,  or  the  Rail- 

10  way  Labor  Act,  as  amended. 

11  (7)  "Employer"  means  any  person  acting  directly  as 

12  an  employer  or  indirectly  in  the  interest  of  an  employer  in 

13  relation  to  a  pension  or  profit-sharing-retirement  plan,  and 

14  includes  a  group  or  association  of  employers  acting  for  an 

15  employer  in  such  capacity. 

16  (8)   "Employee"  means  any  individual  employed  by 

17  an  employer. 

18  (9)    "Participant"  means  any  employee  or  former 

19  employee  of  an  employer  or  any  member  or  former  member 

20  of  an  employee  organization  who  is  or  may  become  eligible 

21  to  receive  a  benefit  of  any  type  from  a  pension  or  profit- 

22  sharing-retirement  plan,  or  whose  beneficiaries  may  be 

23  eligible  to  receive  any  such  benefit. 

24  ( 10)  "Beneficiary"  means  a  person  designated  by  a  par- 

25  ticipant  or  by  the  terms  of  a  pension  or  profit-sharing- 
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1  retirement  plan  who  is  or  may  become  entitled  to  a  benefit 

2  thereunder. 

3  (11)  "Person"  means  an  individual,  partnership,  cor- 

4  poration,   mutual   company,   joint-stock   company,  trust, 

5  unincorporated    organization,    association,    or  employee 

6  organization. 

7  (12)  "Employee  organization"  means  any  labor  union 

8  or  any  organization  of  any  kind,  or  any  agency  or  employee 

9  representation  committee,  association,  group,  or  program,  in 

10  which  employees  participate  and  which  exists  for  the  purpose 

11  in  whole  or  in  part,  of  dealing  with  employers  concerning  a 

12  pension  or  profit-sharing-retirement  plan,  or  other  matters 

13  incidental  to  employment  relationships;  or  any  employees' 

14  beneficiary  association  organized  for  the  purpose,  in  whole  or 

15  in  part,  of  establishing  or  maintaining  such  a  plan. 

16  (13)  The  term  "fund"  means  a  fund  of  money  or  other 

17  assets  maintained  pursuant  to  or  in  connection  with  a  pension 

18  or  profit-sharing-retirement  plan,  and  includes  employee  con- 

19  tributions  withheld  but  not  yet  paid  to  the  plan  by  the  em- 

20  ployer,  or  a  contractual  right  pursuant  to  an  agreement  with 

21  an  insurance  carrier.  The  term  does  not  include  any  assets  of 

22  an  investment  company  subject  to  regulation  under  the 

23  Investment  Company  Act  of  1940. 

24  (14)  "Pension  plan"  means  any  plan,  fund,  or  program, 

25  other  than  a  profit-sharing-retirement  plan,  which  is  com- 
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1  municated  or  its  benefits  described  in  writing  to  employees 

2  and  which  is  established  or  maintained  for  the  purpose  of 

3  providing  for  its  participants,  or  their  beneficiaries,  by  the 

4  purchase  of  insurance  or  annuity  contracts  or  otherwise, 

5  retirement  benefits. 

6  (15)  "Profit-sharing-retirement  plan"  means  a  plan 

7  established  and  maintained  by  an  employer  to  provide  for 

8  the  participation  in  the  profits  of  the  employer  by  the  em- 

9  ployees  in  accordance  with  a  definite  predetermined  formula 

10  for  allocating  the  contributions  made  to  the  plan  among  the 

11  participants  and  for  distributing  the  funds  accumulated  under 

12  the  plan  upon  retirement  or  death.  Such  plan  may  include 

13  provisions  permitting  the  withdrawal  or  distribution  of  the 

14  funds  accumulated  upon  contingencies  other  than,  and  in 

15  addition  to,  retirement  and  death. 

16  (16)  "Registered  plan"  means  a  pension  plan  or  profit- 

17  sharing-retirement  plan  registered  and  certified  by  the  Sec- 

18  retary  as  a  plan  established  and  operated  in  accordance  with 

19  title  I  of  this  Act. 

20  (17)  "Money  purchase  plan"  refers  to  a  pension  plan 

21  in  which  contributions  of  the  employer  and  employee  (if 

22  any)  arc  accumulated,  with  interest,  or  other  income  to  pro- 

23  vide  at  retirement  whatever  pension  benefits  the  resulting 

24  sum  will  buy. 

25  (18)-  The  term  "administrator"  means — 
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1  (A)  the  person  specifically  so  designated  by  the 

2  terms  of  the  pension  or  profit-sharing-retirement  plan, 

3  collective  bargaining  agreement,  trust  agreement,  con- 

4  tract,  or  other  instrument,  under  which  the  plan  is 

5  operated;  or 

6  (B)  in  the  absence  of  such  designation,  (i)  the  em- 

7  ployer  in  the  case  of  a  pension  or  profit-sharing-retire- 

8  ment  plan  established  or  maintained  by  a  single  em- 

9  plo}Ter,  (ii)  the  employee  organization  in  the  case  of 

10  such  plan  established  or  maintained  by  an  employee 

11  organization,  or  (iii)  the  association,  committee,  joint 

12  board  of  trustees,  or  other  similar  group  of  represent- 

13  atives  of  the  parties   who   established  or  maintain 

14  such  plan,  in  the  case  of  a  plan  established  or  main- 

15  tained  by  two  or  more  employers  or  jointly  by  one  or 

16  more  employers  and  one  or  more  employee  organiza- 

17  tions. 

18  (19)  "Initial  unfunded  liability"  means  the  amount  (on 

19  the  effective  date  of  title  II,  or  the  effective  date  of  the  es- 

20  tablishment  of  a  pension  plan  or  any  amendment  thereto, 

21  whichever  is  later) ,  by  which  the  assets  of  the  plan  are  ac- 

22  tuarially  required  to  be  augmented  to  insure  that  the  plan  is 

23  and  will  remain  fully  funded. 

24  (20)  "Unfunded  liability"  means  the  amount  on  the 

25  date  when  such  liability  is  computed,  by  which  the  assets  of 
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1  the  plan  are  actuarially  required  to  be  augmented  to  insure 

2  that  the  plan  is  and  will  remain  fully  funded. 

3  (21)  "Fully  funded"  with  respect  to  any  pension  plan 

4  means  that  such  plan  at  any  particular  time  has  assets  actu- 

5  arially  determined,  by  a  person  authorized  under  section 

6  101  (b)  (1) ,  to  be  sufficient  to  provide  for  the  payment  of  all 

7  pension  and  other  benefits  to  participants  then  entitled  or 

8  who  may  be  entitled  under  the  terms  of  the  plan  to  an  im- 

9  mediate  or  deferred  benefit  in  respect  of  service  rendered  by 

10  such  participants. 

11  (22)  "Experience  deficiency"  with  respect  to  a  pension 

12  plan  means  any  actuarial  deficit,  determined  at  the  time  of  a 

13  review  of  the  plan,  that  is  attributable  to  factors  other  than 

14  the  existence  of  an  initial  unfunded  liability  or  the  failure  of 

15  any  employer  to  make  any  contribution  required  by  the 
1G  terms  of  the  plan  or  by  section  210,  except  insofar  as  such 

17  failure  to  make  a  required  contribution  is  treated  as  an  ex- 

18  perience  deficiency  under  section  217(a)  (1). 

19  (23)  "Funding"  shall  mean  payment  or  transfer  of 

20  assets  into  a  fund,  and  shall  also  include  payment  to  an  insur- 

21  ance  earner  to  secure  a  contractual  right  pursuant  to  an 

22  agreement  with  such  carrier. 

23  (24)  "Normal  service  cost"  means  the  annual  cost 

24  assigned  to  a  pension  plan,  under  the  actuarial  cost  method 

25  ill  use   (as  of  the  effective  date  of  title  II  or  the  date  of 
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2  of  any  element  representing  any  initial  unfunded  liability 

3  or  interest  thereon. 

4  (25)  "Special  payment"  means  a  payment  made  to  a 

5  pension  plan  for  the  purpose  of  liquidating  an  initial 

6  unfunded  liability  or  experience  deficiency. 

7  (26)  "Nonforfeitable  right"  or  "vested  right"  means  a 

8  legal  claim  obtained  by  a  participant  or  his  beneficiary  to 

9  that  part  of  an  immediate  or  deferred  pension  benefit,  which 

10  notwithstanding  any  conditions  subsequent  which  could  affect 

11  receipt  of  any  benefit  flowing  from  such  right,  arises  from 

12  the  participant's  covered  service  under  the  plan,  and  is  no 

13  longer  contingent  on  the  participant  remaining  covered  by 

14  the  plan. 

15  (27)  "Covered  service"  means  that  period  of  service 

16  performed  by  a  participant  for  an  employer  or  as  a  member 

17  of  an  employee  organization  which  is  recognized  under  the 

18  terms  of  the  plan  or  the  requirements  of  part  A  of  title  II 

19  for  purposes  of  determining  a  participant's  eligibility  to 

20  receive  pension  benefits  or  for  determining  the  amount  of 

21  such  benefits. 

22  (28)  "Normal  retirement  benefit"  means  that  benefit 

23  payable  under  a  pension  or  profit-sharing-retirement  plan  in 

24  the  event  of  retirement  at  the  normal  retirement  age. 
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1  (29)  "Normal  retirement   age"   means  the  normal 

2  retirement  age  under  the  plan  but  not  later  than  age  65. 

3  (30)  'Tension  benefit"  means  the  aggregate,  annual, 

4  monthly,  or  other  amounts  to  which  a  participant  will 

5  become  entitled  upon  retirement  or  to  which  any  other  per- 

6  son  is  entitled  by  virtue  of  such  participant's  death. 

7  (31)  "Accrued  portion  of  normal  retirement  benefit" 

8  means  that  amount  of  benefit  which,  irrespective  of  whether 

9  the  right  to  such  benefit  is  nonforfeitable,  is  equal  to — 

10  (A)  in  the  case  of  a  profit-sharing-retirement  plan 

11  or  money  purchase  plan,  the  total  amount  credited  to 

12  the  account  of  a  participant ; 

13  (B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

14  the  benefit  units  credited  to  a  participant;  or 

15  (C)  in  the  case  of  other  types  of  pension  plans,  that 

16  portion  of  the  prospective  normal  retirement  benefit  of 

17  a  participant,  which  under  rule  or  regulation  of  the  Sec- 

18  retary  is  determined  to  constitute  the  participant's 

19  accrued  portion  of  the  normal  retirement  benefit  under 

20  the  appropriate  plan. 

21  (32)  "Fixed-contribution  multi-employer  plan"  means 

22  Ji  collectively-bargained  pension  plan  to  which  two  or  more 

23  unaffiliated  employers  are  required  to  contribute,  and  in 
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1  which  the  rate  of  contribution,  but  not  the  amount  of  pen- 

2  sion  benefits  to  be  provided  under  the  plan,  are  specified  in 

3  the  collective-bargaining  agreement  or  agreements. 

4  (33)  "Unaffiliated  employers"  means  employers  other 

5  than  those  under  common  ownership  or  control,  or  having 

6  the  relationship  of  parent-subsidiary,  or  directly  or  indirectly 

7  controlling  or  controlled  by  another  employer. 

8  (34)  "Qualified  insurance  carrier"  means  an  insurance 

9  carrier  subject  to  regulation  and  examination  by  the  govern- 

10  ment  of  any  State,  which  is  determined  by  rule  or  regulation 

11  of  the  Secretary  to  be  suitable  for  the  purchase  of  the  single 

12  premium  life  annuity  or  the  annuity  with  survivorship  op- 

13  tions  authorized  under  section  305(2). 

14  (35)  "Vested  liabilities"  means  the  present  value  of 

15  the  immediate  or  deferred  pension  benefits  for  participants 

16  and  their  beneficiaries  which  are  nonforfeitable  and  for  which 

17  all  conditions  of  eligibility  have  been  fulfilled  under  the 

18  provisions  of  the  plan  prior  to  its  termination. 

19  (36)  "Unfunded  vested  liabilities"  means  that  amount 

20  of  vested  liabilities  that  cannot  be  satisfied  by  the  assets  of 

21  the  plan,  as  determined  by  rule  or  regulation  of  the 

22  Secretary. 
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1  TITLE  I— PORTABILITY  PROGRAM  FOR  VESTED 

2  PENSIONS 

3  PROGRAM  ESTABLISHED 

I  Sec.  101.  (a)  There  is  hereby  established  a  program 

5  to  be  known  as  the  "Portability  Program  for  Vested  Pen- 

6  sions"  (hereinafter  referred  to  as  the  "Portability  Program") , 

7  which  shall  be  administered  by  and  under  the  direction  of 

8  the  Secretary.  The  Portability  Program  shall  effect  the  trans- 

9  fer  of  vested  credits  between  all  employee  plans.  Each  em- 

10  ployee  benefit  shall  participate  in  such  Portability  Program. 

11  (b)   Pursuant  to  regulations  issued  by  the  Secretary, 

12  plans  registered  under  this  Act  shall  apply  for  membership 

13  in  the  Portability  Program,  and,  upon  approval  of  such 

14  application  by  the  Secretary,  shall  be  issued  a  certificate  of 

15  membership  in  the  Portability  Program  (plans  so  accepted 

16  shall  be  hereinafter  referred  to  as  "member  plans") . 

17  ACCEPTANCE  OF  DEPOSITS 

Sec.  102.  A  member  plan  shall,  pursuant  to  regulations 

29  prescribed  by  the  Secretary,  pay,  upon  request  of  the  partici- 

20  pant,  to  the  fund  established  by  section  103,  a  sum  of  money 

21  equal  to  the  current  discounted  value  of  the  participants' 

22  vested  rights  under  the  plan,  which  are  in  settlement  of 

23  such  vested  rights,  when  such  participant  is  separated  from 

24  employment  covered  by  the  plan  before  the  time  prescribed 
2~,  for  payments  to  be  made  to  him  or  to  his  beneficiaries  under 
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1  the  plan.  The  fund  is  authorized  to  receive  such  payments, 

2  on  such  terms  as  the  Secretary  may  prescribe. 

3  SPECIAL  FUND 

4  Sec.  103.  (a)  There  is  hereby  created  a  fund  to  be 

5  known    as    the    Portability    Program    Fund  (herein- 

6  after  referred  to  as  the  "Fund").  The  Secretary  shall  be 

7  the  trustee  of  the  Fund.  Payments  made  into  the  Fund  in 

8  accordance  with  regulations  prescribed  by  the  Secretary 

9  under  section  302  shall  be  held  and  administered  in  accord- 

10  ance  with  this  title. 

11  (b)  With  respect  to  such  Fund,  it  shall  be  the  duty  of 

12  the  Secretary  to — 

13  (1)  administer  the  Fund; 

14  (2)  report  to  the  Congress  not  later  than  the  first 

15  day  of  April  of  each  year  on  the  operation  and  the 

16  status  of  the  Fund  during  the  preceding  fiscal  year  and 

17  on  its  expecied  operation  and  status  during  the  current 

18  fiscal  year  and  the  next  two  fiscal  years  and  review  the 

19  general  policies  followed  in  managing  the  Fund  and  rec- 

20  ommend  changes  in  such  policies,  including  the  neces- 

21  sary  changes  in  the  provisions  of  law  which  govern  the 

22  way  in  which  the  Fund  is  to  be  managed;  and 

23  (3)  after  amounts  needed  to  meet  current  and  an- 

24  ticipated  withdrawals  are  set  aside,  deposit  the  surplus 

25  in  interest-bearing  accounts  in  any  bank  the  deposits  of 
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1  which  are  insured  by  the  Federal  Deposit  Insurance 

2  Corporation  or  savings  and  loan  association  in  which  the 

3  accounts  are  insured  by  the  Federal  Savings  and  Loan 

4  Insurance  Corporation.  In  no  case  shall  such  deposits 

5  exceed  10  per  centum  of  the  total  of  such  surplus,  in 

6  any  one  bank,  or  savings  and  loan  association. 

7  INDIVIDUAL  ACCOUNTS 

8  Sec.  104.  The  Secretary  shall  establish  and  maintain  an 


9  account  in  the  Fund  for  each  participant  for  whom  the  Sec- 

10  retary  receives  payment  under  section  102.  The  amount 

11  credited  to  each  account  shall  be  adjusted  periodically,  as 

12  provided  by  the  Secretary  pursuant  to  regulations  to  reflect 

13  changes  in  the  financial  condition  of  the  Fund. 


14  PAYMENTS  FEOM  INDIVIDUAL  ACCOUNTS 

15  Sec.  105.  Amounts  credited  to  the  account  of  any  par- 

16  ticipant  under  this  title  shall  be  paid  by  the  Secretary  to — 

17  ( 1 )  a  member  plan,  for  the  purchase  of  credits 

18  having  at  least  an  equivalent  actuarial  value  under  such 

19  plan,  on  the  request  of  such  participant  when  he  becomes 

20  a  participant  in  such  member  plans ;  or 

21  (2)   a  qualified  insurance  carrier  selected  by  a 

22  participant  who  has  attained  the  age  of  sixty-five,  for  the 

23  purchase  of  a  single  premium  life  annuity  in  an  amount 

24  having  a  present  value  equivalent  to  the  amount  credited 

25  to  such  participant's  account,  or  in  the  event  the  par- 
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1  ticipant  selects  an  annuity  with  survivorship  options,  an 

2  amount  determined  by  the  Secretary  to  be  fair  and  rea- 

3  sonable  based  on  the  amount  in  such  participant's 

4  account. 

5  TECHNICAL  ASSISTANCE 

q  Sec.  106.  The  Secretary  shall  provide  technical  assist- 

7  ance  to  employers,  employee  organizations,  trustees,  and  ad- 

8  ministrators  of  pension  and  profit-sharing-retirement  plans  in 

9  their  efforts  to  provide  greater  retirement  protection  for  in- 
10  dividuals  who  are  separated  from  employment  covered  under 
H  such  plans.  Such  assistance  may  include,  but  is  not  limited 

12  to  ( 1 )  the  development  of  reciprocity  arrangements  between 

13  plans  in  the  same  industry  or  area,  and  (2)  the  development 

14  of  special  arrangements  for  portability  of  credits  within  a 

15  particular  industry  or  area. 

16  TITLE  II— PLAN  TERMINATION  INSURANCE 

Yl  PEOGEAM  ESTABLISHED 

lg  Sec.  201.  There  is  hereby  established  a  program  to  be 

19  known  as  the  "Private  Pension  Plan  Termination  Insurance 

20  Program"  (hereinafter  referred  to  as  the  "Insurance  Pro- 

21  gram"),  which  shall  be  administered  by  and  under  the 

22  direction  of  the  Secretary. 

23  CONDITIONS  OF  INSURANCE 

24  Sec.  202.  (a)  The  insurance  program  shall  insure  par- 

25  ticipants  and  beneficiaries  of  those  plans  registered  under 
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1  this  Act  against  loss  of  benefits  derived  from  vested  rights 

2  which  arise  from  the  termination  of  such  plans. 

3  (b)  The  rights  of  participants  and  beneficiaries  of  a 

4  registered  pension  plan  shall  be  insured  under  the  insurance 

5  program  only  to  the  extent  that — 

6  (1)  such  rights  were  earned  after  the  effective  date 

7  of  this  Act  ; 

8  (2)  such  rights  are  not  vested  after  a  lesser  period 

9  than  is  required  by  this  Act ; 

10  (3)  such  rights  as  provided  for  in  the  plan  do  not 

11  exceed:   (A)  in  the  case  of  a  right  to  a  monthly  re- 

12  tirement  or  disability  benefit  for  the  employee  himself, 

13  the  lesser  of  50  per  centum  of  the  average  monthly  wage 

14  he  received  from  the  contributing  employer  in  the  five- 

15  year  period  after  the  registration  date  of  the  plan  for 

16  which  his  earnings  were  its  greatest,  or  $500  a  month; 

17  (B)  in  the  case  of  a  right  of  one  or  more  dependents 

18  or  members  of  the  participant's  family,  or  in  the  case  of 

19  a  right  to  a  lump-sum  survivor  benefit  on  account  of 

20  the  death  of  a  participant,  an  amount  no  greater  (ban 

21  the  amount  determined  under  clause  (A)  ; 

22  (4)  the  plan  is  terminated  more  than  three  years 

23  after  the  date  of  its  establishment  or  its  initial  registrar 
._>!  tion  with  (he  Secretary,  except  that  the  Secretary  may 
25  in  his  discretion  authorize  insurance  payments  in  such 
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1  amounts  as  may  be  reasonable  to  any  plan  terminated 

2  in  less  than  three  years  after  the  date  of  its  initial  regis- 

3  tration  with  the  Secretary  where  (A)  such  plan  has 

4  been  established  and  maintained  for  more  than  three 

5  years  prior  to  its  termination ; 

6  (5)  such  rights  were  created  by  a  plan  amendment 

7  which  took  effect  more  than  three  years  immediately 

8  preceding  termination  of  such  plan ;  and 

9  (6)  such  rights  do  not  accrue  to  the  interest  of  a 

10  participant  who  is  the  owner  of  10  per  centum  or  more 

11  of  the  voting  stock  of  the  employer  contributing  to  the 

12  plan,  or  of  the  same  percentage  interest  in  a  partnership 

13  contributing  to  the  plan. 

14  ASSESSMENTS  AND  PREMIUMS 

15  Sec.  403.  (a)  Upon  registration  with  the  Secretary, 

16  each  plan  shall  pay  a  uniform  assessment  to  the  insur- 

17  ance  program  as  prescribed  by  the  Secretary  to  cover  the 

18  administrative  costs  of  the  insurance  program. 

19  (b)  (1)  Each  registered  pension  plan  shall  pay  an 

20  annual  premium  for  insurance  at  uniform  rates  established 

21  by  the  Secretary  based  upon  the  amount  of  unfunded  vested 

22  liabilities  subject  to  insurance  under  section  202. 

23  (2)  Fur  the  three-year  period  immediately  following 

24  the  effective  date  of  this  title,  such  premium  shall  not 

25  exceed  0.2  per  centum  of  a  plan's  actuarially-projectcd  un- 
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1  funded  vested  liabilities  subject  to  insurance  under  section 

2  202. 

3  (3)  (A)  The  Secretary  is  authorized  to  prescribe  differ- 

4  ent  uniform  premium  rates  after  the  initial  three-year  period 

5  based  upon  experience  and  other  relevant  factors. 

6  (B)  Any  new  rates  prescribed  by  the  Secretary  shall  be 

7  effective  at  the  end  of  the  first  period  of  sixty  calendar  days  of 

8  continuous  session  of  the  Congress  after  the  date  on  which 

9  the  proposed  rates  are  published  in  the  Federal  Register, 

10  unless  between  the  date  of  such  publication  and  the  end  of 

11  the  sixty-day  period,  either  House  passes  a  resolution  stating 

12  in  substance  that  that  House  does  not  favor  the  proposed 

13  rate  change. 

14  (C)  For  the  purpose  of  subparagraph  (B)  — 

15  (i)  continuity  of  a  session  is  broken  only  by  an 

16  adjournment  sine  die ;  and 

17  (ii)  the  days  on  which  either  House  is  not  in  ses- 

18  sion  because  of  an  adjournment  of  more  than  three  days 

19  to  a  day  certain  are  excluded  in  the  computation  of  the 

20  sixty-day  period. 

21  (c)  Assessments  and  premiums  referred  to  in  this  see- 

22  tion  shall  be  prescribed  by  the  Secretary  only  after  con- 

23  sultaition  with  appropriate  Government  agencies  and  private 

24  persons  with  expertise  on  mailers  relating  1<>  assessment  and 
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1  premium  structures  in  insurance  and  related  matters,  and 

2  after  notice  to  all  interested  persons  and  parties. 

3  PAYMENT  OF  INSURANCE 

4  Sec.  204.  (a)  No  plan  insured  under  this  title  shall  ter- 

5  minate  without  approval  of  the  Secretary.  The  Secretary 

6  shall  not  approve  a  plan  termination  unless  he  is  satisfied  that 

7  the  requirements  of  this  Act  and  those  of  the  Welfare  and 

8  Pension  Plans  Disclosure  Act  have  been  complied  with  and 

9  that  such  termination  is  not  designed  to  avoid  or  circumvent 

10  the  purposes  of  this  Act. 

11  (b)  As  determined  by  the  Secretary,  subject  to  the  con- 

12  ditions  specified  in  section  202,  the  amount  of  insurance  pay- 

13  able  under  the  insurance  program  shall  be  the  difference 

14  between  the  realized  value  of  the  plan's  assets  and  the 

15  amount  of  vested  liabilities  under  the  plan. 

16  RECOVERY 

17  Sec.  205.  (a)  Where  the  employer  or  employers  con- 

18  tributing  to  the  terminating  plan  or  who  terminated  the  plan 

19  are  not  insolvent  (within  the  meaning  of  section  1(19)  of 

20  the  Bankruptcy  Act),  such  employer  or  employers  shall  be 

21  liable  to  reimburse  the  insurance  program  for  any  insurance 

22  benefits  paid  by  the  program  to  the  beneficiaries  of  such 

23  terminated  plan  to  the  extent  provided  in  this  section. 

24  (b)  An  employer,  determined  by  the  Secretary  to  be 
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1  liable  for  reimbursement  under  subsection  (a) ,  shall  be  liable 

2  to  pay  a  percentage  of  the  terminated  plan's  unfunded  vested 

3  liabilities  equal  to  100  per  centum. 

4  (c)  The  Secretary  is  authorized  to  make  arrangements 

5  with  employers,  liable  under  subsection  (a)  for  reimburse- 

6  ment  of  insurance  paid  by  the  Secretary  including  arrange- 

7  ments  for  deferred  payment  on  such  terms  and  for  such 

8  periods  as  are  deemed  equitable  and  appropriate. 

9  PENSION  BENEFIT  INSURANCE  FUND 

10  Sec.  206.    (a)   There  is  hereby  created  within  the 

11  Treasury  a  separate  fund  for  pension  benefit  insurance  to  be 

12  known  as  the  Pension  Benefit  Insurance  Fund  (hereafter  in 

13  this  section  called  the  fund)  which  shall  be  available  to  the 

14  Secretary  without  fiscal  year  limitation  for  the  purposes  of 

15  this  title. 

16  (b)  All  amounts  received  as  premiums,  assessments,  or 

17  fees,  and  any  other  moneys,  property,  or  assets  derived  from 

18  operations  in  connection  with  this  title  shall  be  deposited  in 

19  the  fund. 

20  (c)   All  claims,  expenses,  and  payments  pursuant  to 

21  operation  of  the  program  under  this  title  shall  be  paid  from 

22  the  fund.  From  time  to  time,  and  at  least  at  the  close  of  each 

23  fiscal  year,  the  Secretary  shall  pay  from  the  fund  into  the 
2i  Treasury  as  miscellaneous  receipts  interest  on  the  cumulative 
25  amount  of  appropriations  provided  as  capital  to  the  fund, 
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1  less  the  average  undisbursed  cash  balance  in  the  fund  during 

2  the  year.  The  rate  of  such  interest  shall  be  determined  by 

3  the  Secretary  of  the  Treasury,  taking  into  consideration 

4  the  average  market  yield  during  the  month  preceding  each 

5  fiscal  year  on  outstanding  marketable  Treasury  obligations. 

6  Interest  payments  may  be  deferred  with  the  approval  of  the 

7  Secretary  of  the  Treasury,  but  any  interest  payments  so 

8  deferred  shall  themselves  bear  interest. 

9  (d)  All  moneys  of  the  fund,  except  appropriated  funds, 

10  may  be  invested  in  obligations  of  the  United  States  or  in 

11  obligations  guaranteed  as  to  principal  and  interest  by  the 

12  United  States. 


fFrom  the  Congressional  Record — Senate,  Jan.  4,  1973] 


******* 

Introduction  of  Bills  and  Joint  Resolutions 

The  following  bills  and  joint  resolutions  were  introduced,  read  the 
first  time  and,  by  unanimous  consent,  the  second  time,  and  referred 
as  indicated : 

******* 

By  Mr.  Williams  (for  himself  and  Mr.  Javits,  Mr.  Bayh,  Mr.  Beall, 
Mr.  Bible,  Mr.  Brooke,  Mr.  Burdick,  Mr.  Case,  Mr.  Cook,  Mr.  Crans- 
ton, Mr.  Dominick,  Mr.  Eagleton,  Mr.  Gravel,  Mr.  Hart,  Mr.  Hughes, 
Mr.  Humphrey,  Mr.  Inouye,  Mr.  Jackson,  Mr.  Kennedy,  Mr.  Mag- 
nuson,  Mr.  Mansfield,  Mr.  McGee,  Mr.  McGovern,  Mr.  Mclntyre,  Mr. 
Mondale,  Mr.  Montoya,  Mr.  Moss,  Mr.  Muskie,  Mr.  Nelson,  Mr.  Pastore, 
Mr.  Pell,  Mr.  Percy,  Mr.  Randolph,  Mr.  Ribicoff,  Mr.  Schweiker,  Mr. 
Sparkman,  Mr.  Stafford,  Mr.  Stevenson,  Mr.  Taft,  Mr.  Tunney,  and 
Mr.  Weicker)  : 

S.  4.  A  bill  to  strengthen  and  improve  the  protections  and  inter- 
ests of  participants  and  beneficiaries  of  employee  pension  and 
welfare  benefit  plans.  Referred  to  the  Committee  on  Labor  and 
Public  Welfare. 

(89) 
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[From  the  Congressional  Record — Senate,  January  4,  1973] 

Introductory  Remarks  of  Mr.  Williams 

Mr.  Williams.  Mr.  President,  today,  together  with  Senator  Javits 
and  other  Senators,  I  am  introducing  the  Ketirement  Income  Security 
for  Employees  Act  of  1973.  This  bill  is  identical  to  S.  3598  of  the  92d 
Congress,  and  is  designed  to  alleviate  a  major  problem  facing  many 
older  Americans  by  strengthening  our  Nation's  system  of  private  pen- 
sion plans. 

As  chairman  of  the  Senate  Subcommittee  on  Labor,  I  have,  for  the 
past  3  years,  directed  a  detailed  study  of  private  pension  plans  in  the 
United  States.  That  study  has  dramatically  documented  the  wide- 
spread weaknesses  which  often  deny  American  workers  the  retire- 
ment security  they  look  forward  to  during  a  lifetime  of  work.  The 
subcommittee  carefully  drafted  the  bill  I  am  introducing  today  to 
correct  the  deficiencies  uncovered  by  our  study,  and  there  is  compel- 
ling evidence  in  favor  of  prompt  passage  of  this  measure. 

Our  study  shows  that  private  pension  plans  repeatedly  fail  to  fulfill 
their  promise  of  retirement  security.  The  subcommittee  provided  a 
public  forum,  for  the  first  time,  for  workers  who  have  suffered  be- 
cause of  such  failures,  and  we  listened  to  one  heartbreaking  story  after 
another  of  dashed  hopes,  broken  promises,  and  the  bleak  dispair  of  a 
poverty-stricken  old  age.  At  public  hearings  in  Washington  and  five 
other  cities,  workers  eloquently  expressed  the  shock  and  despair  they 
felt  when  they  learned  that  their  dreams  of  living  out  retirement  years 
in  economic  security  were  never  going  to  come  true. 

Coupling  this  testimony  with  facts  gleaned  from  a  survey  of  1,302 
representative  private  plans,  the  subcommittee  developed  a  solid  case 
for  Federal  regulation  of  the  system.  For  example,  we  documented 
the  fact  that  there  are  a  vast  number  of  pensioTi  forfeitures  as  a  result 
of  weak,  or  nonexistent,  vesting  provisions. 

In  another  phase  of  the  study,  the  subcommittee  examined  opposi- 
tion to  pension  legislation  based  on  anticipated  cost  burdens  to  the 
plans,  and  to  employers.  Obviously,  vastly  increased  costs  would  work 
against  the  best  interests  of  all  parties  to  the  plans,  possibly  lowering 
benefits  at  a  time  when  they  are  already  very  low  in  many  plans.  How- 
ever, this  study,  conducted  by  an  independent  actuary  with  assistance 
from  the  GAO,  found  that  the  cost  increase  would  come  to  only  a  few 
tenths  of  a  percentage  point  if  the  minimum  requirements  for  vest- 
ing in  this  bill  were  to  be  followed. 

Additionally,  numerous  staff  studies  of  individual  plans  were  made, 
and  interviews  and  conferences  conducted,  in  a  search  for  factual  data. 
Enough  evidence  was  accumulated  by  the  subcommittee  during  1971 
and  1972  to  enable  it  to  conclude  that  certain  aspects  of  pension  plans 
must  meet  minimum  standards  if  such  plans  are  to  fulfill  their  intended 
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purpose.  Most  in  need  of  Federal  regulation  are  the  vesting,  funding, 
and  fiduciary  and  disclosure  requirements  of  plans.  The  subcommittee 
al?o  saw  a  need  for  a  Federal  program  of  insurance  against  plan  ter- 
minations resulting  from  the  failure,  merger,  or  sale  of  a  business,  and 
for  an  experimental,  voluntary  program  of  portability  to  which  indi- 
vidual employers  could  subscripe. 

Additional  support  for  pension  reform  came  from  employer-spokes- 
men, and  other  representatives  from  all  segments  of  this  $152  billion 
industry,  who  testified  last  June  about  the  need  for  some  Federal  au- 
thority to  insure  that  the  worthwhile  goals  of  employers  and  labor  or- 
ganizations in  establishing  pension  plans  would  be  realized. 

With  this  tremendous  background  of  evidence  derived  from  years 
of  painstaking  inquiry,  the  Retirement  Income  Security  for  Employ- 
ees Act  of  1972  was  introduced  by  Senator  Javits  and  myself,  on 
May  11,  1972;  we  were  ultimately  joined  by  46  cosponsors.  The  Sub- 
committee on  Labor  and  the  Committee  on  Labor  and  Public  Welfare 
unanimously  approved  it,  and  S.  3598  was  reported  to  the  Senate  on 
September  15,  1972.  My  colleagues  will  recall  that,  due  to  the  urgency 
of  other  matters  pending,  and  the  proximity  of  national  elections, 
that  bill  was  not  brought  to  the  floor  for  a  vote.  However,  although  it 
was  not  voted  upon,  many  Senators  expressed  a  desire  for  the  bill  to  be 
brought  up  in  the  next  session  of  the  Congress  as  soon  as  possible. 

Mr.  President,  the  Retirement  Income  Security  for  Employees  Act 
of  1973  is  identical  to  the  bill  reported  by  the  Committee  on  Labor  and 
Public  Welfare  last  year.  It  would  establish  minimum  standards  in 
private  pension  plans  for  the  protection  and  preservation  of  benefits 
which  are  due  to  workers  upon  retirement.  The  enactment  of  this  bill 
will  not  only  eliminate  existing  inequities,  but  will  also  contribute  to 
strengthening  our  private  pension  system. 

Under  the  provisions  of  this  bill,  8  years  of  service  will  vest  a  worker 
with  30  percent  of  his  retirement  benefits;  that  is  increased  by  10 
percent  each  year  until  full  vesting  is  achieved  at  15  years.  Because 
vesting  of  rights  to  a  worker  without  adequate  funding  is  an  empty 
promise,  our  bill  will  require  funding  of  all  pension  benefit  liabilities 
over  a  30-year  period ;  it  also  includes  a  Federal  insurance  program  to 
assure  against  loss  of  pension  benefits  prior  to  full  funding  of  a  plan. 
The  bill  will  establish  a  voluntary  system  for  portability  of  vested 
benefit  credits.  And,  it  also  calls  for  improved  and  more  stringent 
fiduciary  standards,  and  more  comprehensive  and  understandable  dis- 
closure to  plan  participants  of  their  rights  and  obligations. 

Mr.  President,  this  legislation  is  not  intended  as  an  indictment  of 
the  private  pension  system  in  this  country.  However,  despite  the  effec- 
tiveness of  some  private  pension  plans,  it  is  undeniable  that  substantial 
numbers  of  plans,  due  to  nonexistent  or  inequitable  provisions  for  the 
protection  of  workers,  are  failing  to  deliver  the  benefits  promised  to 
participants. 

The  weaknesses,  and  their  tragic  consequences,  must  be  recognized 
and  corrected.  Opponents  of  comprehensive  pension  reform  have  often 
attempted,  and  sometimes  succeeded,  in  clouding  the  basic  issue  in- 
volved here.  That  issue  is  simple — should  American  working  men 
and  women  be  assured  of  receiving  the  retirement  benefits  they  are 
promised,  and  that  they  look  forward  to  during  a  lifetime  of  toil? 
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The  answer  is  unquestionably  "yes."  Furthermore,  I  believe  a  majority 
of  my  colleagues  in  this  Chamber,  and  a  majority  of  the  Members  of 
the  House  of  Representatives,  share  that  view. 

The  shortcomings  in  pension  plans  documented  by  our  Labor  Sub- 
committee study  are  neither  imaginary,  nor  exaggerated;  they  are 
very  real  and  they  continue  to  bring  great  hardships  to  thousands  of 
workers.  Our  study  clearly  documented  both  the  shortcomings  and  the 
resulting  hardships,  and  pointed  the  way  to  meaningful  change.  It 
also  underscored  the  fact  that  real  improvement  in  this  unconscionable 
situation  will  come  only  through  comprehensive  legislative  action. 
The  Retirement  Income  Security  for  Employees  Act  of  1973  repre- 
sents that  kind  of  comprehensive  approach,  and,  in  my  judgment, 
would  go  a  long  way  toward  strengthening  private  pension  plans. 

For  far  too  many  years,  American  workers  have  suffered  under 
pension  plan  vagaries  and  inequities.  For  far  too  many  years,  work- 
ers have  seen  life-long  dreams  of  retirement  security  disappear  into 
thin  air.  The  changes  envisioned  in  this  bill  are  long,  long  overdue.  I 
earnestly  hope  that  they  will  be  enacted  by  this  93d  Congress;  it 
would  be  an  outrage  if  we  failed  to  act,  and  asked  some  35  million 
Americans  covered  by  private  pension  plans  to  wait  even  longer  for 
the  retirement  security  that  is  rightfully  theirs. 

[A  copy  of  S.  4  along  with  an  outline  and  summary  of  major 
provisions  follows:] 
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93d  CONGRESS 
18t  Session 


S.4 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  4, 1978 

Mr.  Williams  (for  himself,  Mr.  Javtts,  Mr.  Bath,  Mr.  Beall,  Mr.  Bible,  Mr. 
Brooke,  Mr.  Burdick,  Mr.  Case,  Mr.  Cook,  Mr.  Cranston,  Mr.  Dominick, 
Mr.  Eagleton,  Mr.  Gravel,  Mr.  Hart,  Mr.  Hughes,  Mr.  Humphrey,  Mr. 
Inouye,  Mr.  Jackson,  Mr.  Kennedy,  Mr.  McGee,  Mr.  McGovern,  Mr. 
McIntyre,  Mr.  Magnuson,  Mr.  Mansfield,  Mr.  Mondale,  Mr.  Montoya, 
Mr.  Moss,  Mr.  Muskie,  Mr.  Nelson,  Mr.  Pastore,  Mr.  Pell,  Mr.  Percy, 
Mr.  Randolph,  Mr.  Ribicoft,  Mr.  Schweiker,  Mr.  Sparkman,  Mr.  Staf- 
ford, Mr.  Stevenson,  Mr.  Taft,  Mr.  Tunney,  and  Mr.  Weicker)  intro- 
duced the  following  bill ;  which  was  read  twice  and  referred  to  the  Com- 
mittee on  Labor  and  Public  Welfare 
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A  BILL 

To  strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Retirement  Income  Secu- 
rity for  Employees  Act". 

INDEX 

Sec.  2.  Findings  and  declaration  of  policy. 
Sec.  3.  Definitions. 

TITLE  I— ORGANIZATION 
Part  A — Organizational  Structure 

Sec  101.  Powers  and  duties  of  the  Secretary. 
Sec  102.  Appropriations. 
Sec  103.  Office  of  administration. 

II-O 
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INDEX— Continued 

TITLE  I— ORGANIZATION— Continued 

Part  B — Coverage,  Exemptions,  and  Registration 

Sec.  104.  Coverage  and  exemptions. 

Sec.  105.  Registration  of  plans. 

Sec.  100.  Reports  on  registered  plans. 

Sec.  107.  Amendments  of  registered  plans. 

Sec.  108.  Certificate  of  rights. 

TITLE  II— VESTING  AND  FUNDING  REQUIREMENTS 

Part  A — Vesting  Requirements 

Sec.  201.  Eligibility. 

Sec.  202.  Vesting  schedule. 

Part  B — Funding 

Sec.  210.  Funding  requirements. 
Sec.  211.  Discontinuance  of  plans. 

Part  C — Variances 

Sec.  216.  Deferred  applicability  of  vesting  standards. 
Sec.  217.  Variances  from  funding  requirements. 

TITLE  III— VOLUNTARY  PORTABILITY  PROGRAM  FOR 
VESTED  PENSIONS 

Sec.  301.  Program  established. 

Sec.  802.  Acceptance  of  deposits. 

Sec.  303.  Special  fund. 

Sec.  304.  Individual  accounts. 

Sec.  305.  Payments  from  individual  accounts. 

Sec.  306.  Technical  assistance. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 

Sec.  401.  Establishment  and  applicability  of  program. 
Sec.  402.  Conditions  of  insurance. 
Sec.  403.  Assessments  and  premiums. 
Sec.  404.  Payment  of  insurance. 
Sec.  405.  Recovery. 

Sec.  406.  Pension  Benefit  Insurance  Fund. 

1  TITLE  V— DISCLOSURE  AND  FIDUCIARY  STANDARDS 

2  TITLE  VI— ENFORCEMENT 

3  TITLE  VI I — EFFECTIVE  DATES 

4  Sec.  2.  (a)  The  Congress  finds  that  private  pension 

5  and  other  employee  benefit  plans  and  programs  in  the  United 

6  Stales  are  intrinsically  woven  into  the  working  and  retire- 

7  ment  lives  of  American  men  and  women;  that  such  plans 
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1  and  programs  have  become  firmly  rooted  into  our  economic 

2  and  social  structure;  that  their  operational  scope  and  eco- 

3  nomic  impact  is  interstate  and  increasingly  affecting  more 

4  than  thirty  million  worker  participants  throughout  the  United 

5  States;  that  the  pension  assets  of  approximately  $150,000,- 

6  000,000  accelerating  at  more  than  $10,000,000,000  an- 

7  riually,  represent  the  largest  fund  of  virtually  unregulated 

8  assets  in  the  United  States;  that  the  growth  in  size,  scope, 

9  and  numbers  of  employee  benefit  plans  is  continuing  rapidly 

10  and  substantially;  that  Federal  authority  over  the  cstablish- 

11  ment,  administration,  and  operations  of  these  plans  is  frag- 

12  mented  and  ineffective  to  secure  adequate  protection  of  retire- 

13  ment  and  welfare  benefits  due  to  the  workers  covered  and 

14  affected;  that  deficient  and  inadequate  provisions  contained 

15  in  a  number  of  such  plans  are  directly  responsible  for  hard- 

16  ships  upon  working  men  and  women  who  are  not  realizing 

17  their  expectations  of  pension  benefits  upon  retirement;  that 

18  there  have  been  found  to  be  serious  consequences  to  such 

19  workers  covered  by  these  plans  directly  attributable  to  inadc- 

20  quate  or  nonexistent  vesting  provisions,  lack  of  portability 

21  to  permit  the  transfer  of  earned  credits  by  employees  from 

22  one  employment  to  another;  that  terminations  of  plans  beyond 

23  the  control  of  employees,  without  necessary  and  adequate 

24  funding  for  benefit  payments,  has  deprived  employees  and 

25  their  dependents  of  earned  benefits;  that  employee  partici- 
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1  pants  have  not  had  sufficient  information  concerning  their 

2  rights  and  responsibilities  under  the  plans,  resulting  in  loss 

3  of  benefits  without  knowledge  of  same;  that  the  lack  of  uni- 

4  form  minimum  standards  of  conduct  required  of  fiduciaries, 

5  administrators,  and  trustees  has  jeopardized  the  security  of 

6  employee  benefits;  and  that  it  is  therefore  desirable,  in  the 

7  interests  of  employees  and  their  beneficiaries,  and  in  the 

8  interest  of  the  free  flow  of  commerce,  that  minimum  stand- 

9  ards  be  prescribed  to  assure  that  private  pension  and  em- 

10  ployee  benefit  plans  be  equitable  in  character  and  financially 

11  sound  and  properly  administered. 

12  (b)  It  is  the  declared  policy  of  this  Act  to  protect 

13  interstate  commerce,  and  the  equitable  interests  of  partici- 

14  pants  in  private  pension  plans  and  their  beneficiaries,  by 

15  improving  the  scope,  administration,  and  operation  of  such 

16  plans,  by  requiring  pension  plans  to  vest  benefits  in  em- 

17  ployees  after  equitable  periods  of  service;  to  meet  adequate 

18  minimum  standards  of  funding;  to  prevent  the  losses  of 

19  employees'  earned  credits  resulting  from  change  of  or  sepa- 

20  ration  from  employment;  to  protect  vested  benefits  of  em- 

21  ployees  against  loss  due  to  plan  termination;  and  to  require 

22  more  adequate  disclosure  and  reports  to  participants  and 

23  beneficiaries  of  plan  administration  and  operations,  including 

24  financial  information  by  the  plan  to  the  participant,  as  may 

25  be  necessary  for  the  employees  to  have  a  comprehensive 
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1  and  better  understanding  of  their  rights  and  obligations  to 

2  receive  benefits  from  the  plans  in  which  they  are  partici- 

3  pants;  to  establish  minimum  standards  of  fiduciary  conduct, 
■  and  to  provide  for  more  appropriate  and  adequate  remedies, 

5  sanctions,  and  ready  access  to  the  courts. 

6  DEFINITIONS 

7.  Sec.  3.  As  used  in  this  Act — 

°  (1)  "Secretary"  means  the  Secretary  of  Labor. 

9  (2)  "Office"  means  the  Office  of  Pension  and  Welfare 

Plans  Administration. 

H  (3)  "Assistant  Secretary"  means  the  Assistant  Secre- 

^  tary  of  Labor  in  charge  of  the  Office  of  Pension  and  Welfare 

®  Plans  Administration. 

1*  (4)  "State"  means  any  State  of  the  United  States,  the 

15  District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  Amer- 

16  ican  Samoa,  Guam,  Wake  Island,  the  Canal  Zone,  and 
"  Outer  Continental  Shelf  lands  defined  in  the  Outer  Conti- 

18  nenta!  Shelf  Lands  Act  (43  U.S.C.  1331-1343) . 

19  (5)  "Commerce"  means  trade,  traffic,  commerce,  trans- 

20  portation,  or  communication  among  the  several  States,  or 

21  between  any  foreign  country  and  any  State,  or  between  any 

22  State  and  any  place  outside  thereof. 

23  (6)  "Industry  or  activity  affecting  commerce"  means 

24  any  activity,  business,  or  industry  in  commerce  or  in  which 

25  a  labor  dispute  would  hinder  or  obstruct  commerce  or  the 
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■  1  free  flow  of  commerce  and  includes  any  activity  or  industry 

2  affecting  commerce  within  the  meaning  of  the  Labor- 

3  Management  Relations  Act,  1947,  as  amended,  or  the  Rail- 

4  way  Labor  Act,  as  amended. 

5  (7)  "Employer"  means  any  person  acting  directly  as 

6  an  employer  or  indirectly  in  the  interest  of  an  employer  in 

7  relation  to  a  pension  or  profit-sharing-retirement  plan,  and 

8  includes  a  group  or  association  of  employers  acting  for  an 

9  employer  in  such  capacity. 

10  (8)  "Employee"  means  any  individual  employed  by 

11  an  employer. 

12  (9)  "Participant"  means  any  employee  or  former  em- 

13  ployee  of  an  employer  or  any  member  or  former  member  of 

14  an  employee  organization  who  is  or  may  become  eligible  to 

15  receive  a  benefit  of  any  type  from  a  pension  or  profit-sharing- 
IQ  retirement  plan,  or  whose  beneficiaries  may  be  eligible  to 
17  receive  any  such  benefit. 

jg  (10)  "Beneficiary"  means  a  person  designated  by  a  par- 

19  ticipant  or  by  the  terms  of  a  pension  or  profit-sharing-re- 

20  tirement  plan  who  is  or  may  become  entitled  to  a  benefit 

21  N  thereunder. 

22  ^(11)  "Person"  means  an  individual,  partnership,  cor- 

23  poration,  mutual  company,  joint-stock  company,  trust,  unin- 

24  corporated  organization,  association,  or  employee  organi- 
9^  zation. 
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1  (12)  "Employee  organization"  means  any  labor  union 

2  or  any  organization  of  any  kind,  or  any  agency  or  employee 

3  representation  committee,  association,  group,  or  program,  in 

4  which  employees  participate  and  which  exists  for  the  pur- 

5  pose  in  whole  or  in  part,  of  dealing  with  employers  conccrn- 

6  ing  a  pension  or  profit-sharing-retirement  plan,  or  other 

7  matters  incidental  to  employment  relationships;  or  any  cm- 

8  ployees'  beneficiary  association  organized  for  the  purpose,  in 

9  whole  or  in  part,  of  establishing  or  maintaining  such  a  plan. 

10  (13)  The  term  "fund"  means  a  fund  of  money  or  other 

11  assets  maintained  pursuant  to  or  in  connection  with  a  pension 

12  or  profit-sharing-retirement  plan,  and  includes  employee  con- 

13  tributions  withheld  but  not  yet  paid  to  the  plan  by  the 

14  employer,  or  a  contractual  agreement  with  an  insurance  car- 

15  rier.  The  term  does  not  include  any  assets  of  an  investment 

16  company  subject  to  regulation  under  the  Investment  Com- 

17  pany  Act  of  1940. 

18  (14)  "Pension  plan"  means  any  plan,  fund,  or  pro- 

19  gram,  other  than  a  profit-sharing-retirement  plan,  which  is 

20  communicated  or  its  benefits  described  in  writing  to  em- 

21  ployees  and  which  is  established  or  maintained  for  the  pur- 

22  pose  of  providing  for  its  participants,  or  their  beneficiaries, 

23  by  the  purchase  of  insurance  or  annuity  contracts  or  other- 

24  wise,  retirement  benefits. 

25  (15)   'Trofit-sharing-retirement  plan"  means  a  plan 
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1  established  or  maintained  by  an  employer  to  provide  for 

2  the  participation  by  the  employees  in  the  current  or  accumu- 

3  lated  profits,  or  both  the  current  and  accumulated  profits  of 

4  the  employer  in  accordance  with  a  definite  predetermined 

5  formula  for  allocating  the  contributions  made  to  the  plan 

6  among  the  participants  and  for  distributing  the  funds  accu- 

7  mulated  under  the  plan  upon  retirement  or  death.  Such  plan 

8  may  include  provisions  permitting  the  withdrawal  or  distri- 

9  bution  of  the  funds  accumulated  upon  contingencies  other 

10  than,  and  in  addition  to,  retirement  and  death. 

11  (16)  '^Registered  plan"  means  a  pension  plan  or  profit- 

12  sharing-retirement  plan  registered  and  certified  by  the  Sec- 

13  retary  as  a  plan  established  and  operated  in  accordance  with 

14  title  I  of  this  Act. 

15  (17)  "Money  purchase  plan"  refers  to  a  pension  plan 

16  in  which  contributions  of  the  employer  and  employee  (if 

17  any)  are  accumulated,  with  interest,  or  other  income,  to  pro- 
lg  vide  at  retirement  whatever  pension  benefits  the  resulting 

19  sum  will  buy. 

20  (18)  The  term  "administrator"  means — 

21  (A)  the  person  specifically  so  designated  by  the 

22  terms  of  the  pension  or  profit-sharing-retirement  plan, 

23  collective  bargaining  agreement,  trust  agreement,  con- 

24  tract,  or  other  instrument,  under  which  the  plan  is 

25  established  or  operated;  or 
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1  (B)  in  the  absence  of  such  designation,  (i)  the  em- 

2  ployer  in  the  case  of  a  pension  or  profit-sharing-retire- 

3  ment  plan  established  or  maintained  by  a  single  em- 

4  ployer,  (ii)  the  employee  organization  in  the  case  of 

5  such  plan  established  or  maintained  by  an  employee 

6  organization,  or  (iii)  the  association,  committee,  joint 

7  board  of  trustees,  or  other  similar  group  of  representa- 

8  tives  of  the  parties  who  have  established  or  maintain 

9  such  plan,  in  the  case  of  a  plan  established  or  main- 

10  tained  by  two  or  more  employers  or  jointly  by  one  or 

11  more  employers  and  one  or  more  employee  organiza- 

12  tions. 

13  (19)  "Initial  unfunded  liability"  means  the  amount  (on 

14  the  effective  date  of  title  II,  or  the  effective  date  of  the  es- 

15  tablishment  of  a  pension  plan  or  any  amendment  thereto, 

16  whichever  is  later) ,  by  which  the  assets  of  the  plan  are  re- 

17  quired  to  be  augmented  to  insure  that  the  plan  is  and  will 

18  remain  fully  funded. 

19  (20)  "Unfunded  liability"  means  the  amount  on  the 

20  date  when  such  liability  is  actuarially  computed,  by  which 

21  the  assets  of  the  plan  are  required  to  be  augmented  to  insure 

22  that  the  plan  is  and  will  remain  fully  funded. 

23  (21)  "Fully  funded"  with  respect  to  any  pension  plan 

24  means  that  such  plan  at  any  particular  time  has  assets  deter- 
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1  mined,  by  a  person  authorized  under  section  101  (b)  (1),  to 

2  be  sufficient  to  provide  for  the  payment  of  all  pension  and 

3  other  benefits  to  participants  then  entitled  or  who  may  be- 

4  come  entitled  under  the  terms  of  the  plan  to  an  immediate  or 

5  deferred  benefit  in  respect  to  service  rendered  by  such 

6  participants. 

7  (22)  "Experience  deficiency"  with  respect  to  a  pension 

8  plan  means  any  actuarial  deficit,  determined  at  the  time  of  a 

9  review  of  the  plan,  that  is  attributable  to  factors  other  than 

10  the  existence  of  an  initial  unfunded  liability  or  the  failure  of 

11  any  employer  to  make  any  contribution  required  by  the 

12  terms  of  the  plan  or  by  section  210,  except  insofar  as  such 

13  failure  to  make  a  required  contribution  is  treated  as  an  ex- 

14  perience  deficiency  under  section  217(a)  (1). 

15  (23)   "Funding"  shall  mean  payment  or  transfer  of 

16  assets  into  a  fund,  and  shall  also  include  payment  to  an  insur- 

17  ance  carrier  to  secure  a  contractual  right  pursuant  to  an 

18  agreement  with  such  carrier. 

19  (24)    "Normal  service  cost"  means  the  annual  cost 

20  assigned  to  a  pension  plan,  under  the  actuarial  cost  method 

21  in  use  (as  of  the  effective  date  of  title  II  or  the  date  of 

22  establishment  of  a  pension  plan  after  such  date),  exclusive 

23  of  any  element  representing  any  initial  unfunded  liability 

24  or  interest  thereon. 

25  (25)  "Special  payment"  means  a  payment  made  to  a 
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1  pension  plan  for  the  purpose  of  liquidating  an  initial  un- 

2  funded  liability  or  experience  deficiency. 

3  (26)  "Nonforfeitable  right"  or  "vested  right"  means  a 

4  legal  claim  obtained  to  that  part  of  an  immediate  or  deferred 

5  life  annuity  which  notwithstanding  any  conditions  subsequent 

6  which  could  affect  receipt  of  any  benefit  flowing  from  such 

7  right,  arises  from  the  participant's  covered  service  under  the 

8  plan,  and  is  no  longer  contingent  on  the  participant  remain- 

9  ing  covered  by  the  plan. 

10  (27)  "Covered  service"  means  that  period  of  service 

11  performed  by  a  participant  for  an  employer  or  as  a  member 

12  of  an  employee  organization  which  is  recognized  under  the 

13  terms  of  the  plan  or  the  collective  bargaining  agreement 

14  (subject  to  the  requirements  of  part  A  of  .title  II)  for  pur- 

15  poses  of  determining  a  participant's  eligibility  to  receive  pen- 

16  sion  benefits  or  for  determining  the  amount  of  such  benefits. 

17  (28)  "Normal  retirement  benefit"  means  that  benefit 

18  payable  under  a  pension  or  profit-sharing-retirement  plan  in 

19  the  event  of  retirement  at  the  normal  retirement  age. 

20  (29)  "Normal  retirement  age"  means  the  normal  re- 

21  tirement  age,  specified  under  the  plan  but  not  later  than  age 

22  65  or,  in  the  absence  of  plan  provisions  specifying  the  nor- 

23  mal  retirement  age,  age  65. 

24  (30)  "Pension  benefit"  means  the  aggregate,  annual, 

25  monthly,  or  other  amounts  to  which  a  participant  will  be- 
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1  come  entitled  upon  retirement  or  to  which  any  other  person 

2  is  entitled  by  virtue  of  such  participant's  death. 

3  (31)  "Accrued  portion  of  normal  retirement  benefit" 

4  means  that  amount  of  benefit  which,  irrespective  of  whether 

5  the  right  to  such  benefit  is  nonforfeitable,  is  equal  to — 

6  \  (A)  in  the  case  of  a  profit-sharing-retirement  plan 

7  i.    or  money  purchase  plan,  the  total  amount  (including 

8  .  |    all  interest  held  in  the  plan)  credited  to  the  account  of 

9  a  participant; 

10  \  (B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

11  the  benefit  units  credited  to  a  participant ;  or 

12  (C)  in  the  case  of  other  types  of  pension  plans,  that 

13  portion  of  the  prospective  normal  retirement  benefit  of 

14  a  participant,  which  under  rule  or  regulation  of  the  Sec- 

15  retary  is  determined  to  constitute  the  participant's  ac- 

16  crued  portion  of  the  normal  retirement  benefit  under 

17  the  terms  of  the  appropriate  plan. 

18  (32)  "Multi-employer  plan"  means  a  collectively  bar- 

19  gained  pension  plan  to  which  a  substantial  number  of  un- 

20  affiliated  employers  are  required  to  contribute  and  which 

21  covers  a  substantial  portion  of  the  industry  in  terms  of 

22  employees  or  a  substantial  number  of  employees  in  the 

23  industry  in  a  particular  geographic  area. 

24  (33)  "Unaffiliated  employers"  means  employers  other 

25  than  those  under  common  ownership  or  control,  or  having 
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1  the  relationship  of  parent-subsidiary,  or  directly  or  indirectly 

2  controlling  or  controlled  by  another  employer. 

3  (34)  "Qualified  insurance  carrier' '  means  an  insurance 

4  carrier  subject  to  regulation  and  examination  by  the  govern- 

5  ment  of  any  State,  which  is  determined  by  rule  or  regulation 

6  of  the  Secretary  to  be  suitable  for  the  purchase  of  the  single 

7  premium  life  annuity  or  the  annuity  with  survivorship  op- 

8  tions  authorized  under  section  305(2). 

9  (35)  " Vested  liabilities"  means  the  present  value  of 

10  the  immediate  or  deferred  pension  benefits  for  participants 

11  and  their  beneficiaries  which  are  nonforfeitable  and  for 

12  which  all  conditions  of  eligibility  have  been  fulfilled  under 

13  the  provisions  of  the  plan  prior  to  its  termination. 

14  (36)  "Unfunded  vested  liabilities"  means  that  amount 

15  of  vested  liabilities  that  cannot  be  satisfied  by  the  assets  of 

16  the  plan,  at  fair  market  value,  as  determined  by  rule  or 

17  regulation  of  the  Secretary. 

.  18  TITLE  I— ORGANIZATION 

19  Paet  A— Organizational  Structure 

20  POWERS  AND  DUTIES  OF  THE  SECRETARY 

21  Sec.  101.  (a)  It  shall  be  the  duty  of  the  Secretary— 

22  (1)  to  promote  programs  and  plans  for  the  estab- 

23  lishment,  administration,  and  operations  of  pension, 

24  profit-sharing-retirement,  and  other  employee  benefit 
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1  plans  in  furtherance  of  the  findings  and  policies  set  forth 

2  in  this  Act ; 

3  (2)  to  determine,  upon  application  by  a  pension  or 

4  profit-sharing-retirement  plan,  such  plan's  eligibility  for 

5  registration  with  the  Secretary  under  section  105  and, 

6  upon  qualification,  to  register  such  plan  and  issue  appro- 

7  priate  certificates  of  registration ; 

8  (3)  to  cancel  certificates  of  registration  of  pension 

9  and  profit-sharing-retirement  plans  registered  under  sec- 

10  tion  105,  upon  determination  by  the  Secretary  that  such 

11  plans  are  not  qualified  for  such  registration ; 

12  (4)  (A)  to  direct,  administer,  and  enforce  the  pro- 

13  visions  and  requirements  of  this  Act  and  the  Welfare 

14  and  Pension  Plans  Disclosure  Act,  except  where  such 

15  provisions  are  only  enforceable  by  a  private  party; 

16  (B)  to  make  appropriate  and  necessary  inquiries 

17  to  determine  violations  of  the  provisions  of  this  Act,  or 

18  the  Welfare  and  Pension  Plans  Disclosure  Act,  or  any 

19  rule  or  regulation  issued  thereunder:  Provided,  however, 

20  That  no  periodic  examination  of  the  books  and  records 

21  of  any  plan  or  fund  shall  be  conducted  more  than  once 

22  annually  unless  the  Secretary  has  reasonable  cause  to 

23  believe  there  may  exist  a  violation  of  this  Act  or  the 

24  Welfare  and  Pension  Plans  Disclosure  Act  or  any  rule 

25  or  regulation  thereunder; 
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1  (C)    for  the  purpose  of  airy  inquiry  provided 

2  for  in  subaragraph  (B),  the  provisions  of  sections  9 

3  and  10  (relating  to  the  attendance  of  witneses  and  the 

4  production  of  books,  papers,  and  documents)  of  the 

5  Federal  Trade  Commission  Act  of  September  1,  1914, 

6  are  hereby  made  applicable  to  the  jurisdiction,  powers, 

7  and  duties  of  the  Secretary. 

8  (5)  to  bring  civil  actions  authorized  by  this  Act 

9  subject  to  control  and  direction  of  the  Attorney  Gcn- 

10  eral; 

11  (G)  to  appoint  and  fix  the  compensation  of  such 

12  employees  as  ma}'  be  necessary  for  the  conduct  of  his 

13  business  under  this  Act  in  accordance  with  the  provi- 

14  sions  of  title  5,  United  States  Code,  governing  appoint- 

15  ment  in  the  competitive  service,  and  chapter  51  and 

16  subchapter  III  of  chapter  53  of  such  title  relating  to 

17  classification  and  General  Schedule  pay  rates,  and  to 

18  obtain  the  services  of  experts  and  consultants  as  neces- 

19  sary  in  accordance  with  section  3109  of  title  5,  United 

20  States  Code,  at  rates  for  individuals  not  to  exceed  the 

21  per  diem  equivalent  for  GS-18; 

22  (?)   to  perform  such  other  functions  as  may  be 

23  necessary  to  carry  out  the  purposes  of  this  Act. 

24  (b)  The  Secretary  is  authorized  to  prescribe  rules  and 

25  regulations — 
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1  (1)  establishing  standards  and  qualifications  for 

2  persons  responsible  for  performing  services  under  this 

3  Act  as  actuaries  and  upon  application  of  any  such  per- 

4  son,  to  certify  whether  such  person  meets  the  standards 

5  and  qualifications  prescribed ; 

6  (2)  establishing  reasonable  fees  for  the  registration 

7  of  pension  and  profit-sharing-retirement  plans  and  other 

8  services  to  be  performed  by  him  in  implementing  the 

9  provisions  of  this  Act,  and  all  fees  collected  by  the  Secre- 

10  tary  shall  be  paid  into  the  general  fund  of  the  Treasury; 

11  (3)  establishing  reasonable  limitations  on  actuarial 

12  assumptions,  based  upon  appropriate  experience,  includ- 

13  ing,  but  not  limited  to,  interest  rates,  mortality,  and 

14  turnover  rates ; 

15  (4)  such  as  may  be  necessary  or  appropriate  to 

16  carry  out  the  purposes  of  this  Act,  including  but  not 

17  limited  to  definitions  of  actuarial,  accounting,  technical, 

18  and  other  trade  terms  in  common  use  in  the  subject 

19  matter  of  this  Act  and  the  Welfare  and  Pension  Plans 

20  Disclosure  Act ;  and 

21  (5)  governing  the  form,  detail,  and  inspection  of 

22  all  required  records,  reports,  and  documents,  the  main- 

23  tenance  of  books  and  records,  and  the  inspection  of  such 

24  books  and  records,  as  may  be  required  under  this  Act. 

25  (c)  (1)  The  Secretary  is  authorized  and  directed  to  un- 
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1  dertake  appropriate  studies  relating  to  pension  and  profit- 

2  sharing-retirement  plans  including  but  not  limited  to  the 

3  effects  of  this  Act  upon  the  provisions  and  costs  of  pension 

4  and  profit-sharing-retirement  plans,  the  role  of  private  pen- 

5  sions  in  meeting  retirement  security  needs  of  the  Nation,  the 

6  administration  and  operation  of  pension  plans,  including  types 

7  and  levels  of  benefits,  degree  of  reciprocity  or  portability 

8  financial  characteristics  and  practices,  methods  of  encourag- 

9  ing  the  growth  of  the  private  pension  system,  and  advisability 

10  of  additional  coverage  under  this  Act. 

11  (2)  The  Secretary  shall  submit  annually  a  report  to  the 

12  Congress  covering  his  activities  under  this  Act  during  the 

13  preceding  fiscal  year,  together  with  the  results  of  such  studies 

14  as  are  conducted  pursuant  to  this  Act,  or,  from  time  to 

15  time,  pursuant  to  other  Acts  of  Congress,  and  recommenda- 

16  tions  for  such  further  legislation  as  may  be  advisable. 

17  (d)   Prior  to  promulgating  rules  or  regulations,  the 

18  Secretary  shall  consult  with  appropriate  departments  or 

19  agencies  of  the  Federal  Government  to  avoid  unnecessary 

20  conflicts,  duplications,  or  inconsistency  with  rules  and  regu- 

21  lations  which  may  be  applicable  to  such  plans  under  other 

22  laws  of  the  United  States. 

23  (e)  In  order  to  avoid  unnecessary  expense  and  duplica- 

24  tion  of  functions  among  Government  agencies,  the  Secretary 
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1  may  make  such  arrangements  or  agreements  for  cooperation 

2  or  mutual  assistance  in  the  performance  of  his  functions  under 

3  this  Act  and  the  functions  of  any  agency,  Federal  or  State, 

4  as  he  may  find  to  be  practicable  and  consistent  with  law.  The 

5  Secretary  may  utilize  on  a  reimbursable  basis  the  facilities  or 

6  services  of  any  department,  agency,  or  establishment  of  the 

7  United  States,  or  of  any  State,  including  services  of  any  of 

8  its  employees,  with  the  lawful  consent  of  such  department, 

9  agency,  or  establishment;  and  each  department,  agency,  or 

10  establishment  of  the  United  States  is  authorized  and  directed 

11  to  cooperate  with  the  Secretary,  and  to  the  extent  permitted 

12  by  law,  to  provide  such  information  and  facilities  as  the 

13  Secretary  may  request  for  his  assistance  in  the  performance 

14  of  his  functions  under  this  Act. 

15  APPROPRIATIONS 

16  Sec.  102.  There  are  authorized  to  be  appropriated  such 

17  sums  as  may  be  necessary  to  enable  the  Secretary  to  carry 

18  out  his  functions  and  duties. 

19  OFFICE  OF  ADMINISTRATION 

20  Sec.  103.  (a)  There  is  hereby  established  within  the 

21  Department  of  Labor  an  office  to  be  known  as  the  Office  of 

22  Pension  and  Welfare   Plan  Administration.   Such  Office 

23  shall  be  headed  by  an  Assistant  Secretary  of  Labor  who  shall 

24  be  appointed  by  the  President,  by  and  with  the  advice  and 

25  consent  of  the  Senate. 


Ill 


19 

1  (b)  It  shall  be  the  duty  of  the  Assistant  Secretary  of 

2  Labor  under  the  supervision  of  the  Secretary  to  exercise 

3  such  power  and  authority  as  may  be  delegated  to  him  by 

4  the  Secretary  for  the  administration  and  enforcement  of  this 

5  Act. 

6  (c)  Paragraph  20,  of  section  5315,  title  5,  United 

7  States  Code,  is  amended  by  striking  "  (5)  "  and  inserting 

8  in  lieu  thereof  "(6)". 

9  (d)  Such  functions,  books,  records,  and  personnel  of 

10  the  Labor  Management  Services  Administration  as  the  Sec- 

11  retary  determines  are  related  to  the  administration  of  the 

12  Welfare  and  Pension  Plans  Disclosure  Act  are  hereby 

13  transferred  to  the  Office  of  Pension  and  Welfare  Plan 

14  Administration. 

15  Part  B — Coverage,  Exemptions,  and  Registration 

16  COVERAGE  AND  EXEMPTIONS 

17  Sec.  104.  (a)  Except  as  provided  in  subsections  (b) 

18  and  (c) ,  titles  II,  III,  and  IV  of  this  Act  shall  apply  to  any 

19  pension  plan  and  any  profit-sharing-retirement  plan  estab- 

20  lished  or  maintained  by  any  employer  engaged  in  interstate 

21  commerce  or  any  industry  or  activity  affecting  interstate 

22  commerce  or  by  any  employer  together  with  any  employee 

23  organization  representing  employees  engaged  in  commerce 

24  or  in  any  industry  or  activity  affecting  such  commerce  or  by 

25  any  employee  organization  representing  employees  engaged 

25-028  O  -  76  -  vol.  1  -  11 
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1  in  commerce  or  in  any  industry  or  activity  affecting 

2  commerce. 

3  (b)  Titles  II,  III,  and  IV  of  this  Act  shall  not  apply 

4  to  any  pension  plan  or  any  profit-sharing-retirement  plan 

5  if— 

6  (1)  such  plan  is  established  or  maintained  by  the 

7  Federal  Government  or  by  the  government  of  a  State  or 

8  by  a  political  subdivision  of  the  same  or  by  any  agency 

9  or  instrumentality  thereof; 

10  (2)  such  plan  is  established  or  maintained  by  a  re- 

31  ligious  organization  described  under  section  501  (c)  of 

12  the  Internal  Revenue  Code  of  1954  which  is  exempt  from 

13  taxation  under  the  provisions  of  section  501  (a)  of  such 

14  Code; 

15  (3)  such  plan  is  established  or  maintained  by  a  self- 

16  employed  individual  exclusively  for  his  own  benefit  or  for 

17  the  benefit  of  his  survivors  or  established  or  maintained 

18  by  one  or  more  owner-employers  exclusively  for  his  or 

19  their  benefit  or  for  the  benefit  of  his  or  their  survivors; 

20  (4)  such  plan  covers  not  more  than  twenty-five 

21  participants ; 

22  (5)  such  plan  is  established  or  maintained  outside 

23  the  United  States  primarily  for  the  benefit  of  employees 

24  who  are  not  citizens  of  the  United  States  and  the  situs  of 

25  the  employee  benefit  plan  fund  established  or  maintained 
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1  pursuant  to  such  plan  is  maintained  outside  the  United 

2  States; 

3  (6)  such  plan  is  unfunded  and  is  established  or  main- 

4  tained  by  an  employer  primarily  for  the  purpose  of  pro- 

5  viding  deferred  compensation  for  a  select  group  of 

6  management  employees  and  is  declared  by  the  employer 

7  as  not  intended  to  meet  the  requirements  of  section 

8  401(a)  of  the  Internal  Revenue  Code ;  or 

9  (7)  such  plan  is  established  or  maintained  by  an 

10  employee  organization  and  is  administered  and  financed 

11  solely  by  contributions  from  its  members. 

12  (c)  Title  IV  and  part  B  of  title  II  shall  not  apply  to 

13  profit-sharing-retirement  plans  or  money  purchase  plans. 

14  (d)  Titles  V  and  VI  shall  apply  to  any  plan  covered 

15  by  the  Welfare  and  Pension  Plans  Disclosure  Act  and  any 

16  pension  plan  or  profit-sharing-retirement  plan  covered  by 

17  this  Act. 

18  REGISTRATION  OF  PLANS 

19  Sec.  105.   (a)  Every  administrator  of  a  pension  or 

20  profit-sharing-retirement  plan  to  which  titles  II,  III,  or  IV 

21  apply  shall  file  with  the  Secretary  an  application  for  regis- 

22  tration  of  such  plan.  Such  application  shall  be  in  such  form 

23  and  shall  be  accompanied  by  such  documents  as  shall  be 

24  prescribed  by  regulation  of  the  Secretary.  After  qualification 

25  under  subsection  (c),  the  administrator  of  such  plan  shall 
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1  comply  with  such  requirements  as  may  be  prescribed  by  the 

2  Secretary  to  maintain  the  plan's  qualification  under  this  title. 

3  (b)  In  the  case  of  plans  established  on  or  after  the  ef- 

4  fective  date  of  this  title,  the  filing  required  by  subsection  (a) 

5  shall  be  made  within  six  months  after  such  plan  is  estab- 

6  lished.  In  the  case  of  plans  established  prior  to  the  effective 

7  date  of  this  title,  such  filing  shall  be  made  within  six  months 

8  after  the  effective  date  of  regulations  promulgated  by  the 

9  Secretary  to  implement  this  section  but  in  no  event  later  than 

10  twelve  months  after  the  date  of  enactment  of  this  Act. 

11  (c)  Upon  the  filing  required  by  subsection  (a) ,  the 

12  Secretary  shall  determine  whether  such  plan  is  qualified  for 

13  registration  under  this  title,  and  if  the  Secretary  finds  it  quali- 

14  fied,  he  shall  issue  a  certificate  of  registration  with  respect  to 

15  such  plan. 

16  (d)  If  at  any  time  the  Secretary  determines  that  a  plan 

17  required  to  qualify  under  this  title  is  not  qualified  or  is  no 

18  longer  qualified  for  registration  under  this  title,  he  shall 

19  notify  the  administrator,  setting  forth  the  deficiency  or  de- 

20  ficiencies  in  the  plan  or  in  its  administration  or  operations 

21  which  is  the  basis  for  the  notification  given,  and  he  shall 

22  further  provide  the  administrator,  the  employer  of  the 

23  employees  covered  by  the  plan  ( if  not  the  administrator) , 

24  and  the  employee  organization  representing  such  employees, 

25  if  any,  a  reasonable  time  willnn  which  to  remove  such  defi- 
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1  ciency  or  deficiencies.  If  the  Secretary  .thereafter  determines 

2  that  the  deficiency  or  deficiencies  have  been  removed,  he 

3  shall  issue  or  continue  in  effect  the  certificate,  as  the  case 

4  may  be.  If  he  determines  that  the  deficiency  or  deficiencies 

5  have  not  been  removed,  he  shall  enter  an  order  denying  or 

6  canceling  the  certificate  of  registration,  and  take  such  further 

7  action  as  may  be  appropriate  under  title  VI. 

8  (e)  A  pension  or  profit-sharing-retirement  plan  shall 

9  be  qualified  for  registration  under  this  section  if  it  conforms 

10  to,  and  is  administered  in  accordance  with  this  Act,  the 

11  Welfare  and  Pension  Plans  Disclosure  Act,  and  in  the  case 

12  of  a  pension  plan  subject  to  title  IV  of  this  Act,  applies 

13  for  and  maintains  plan  termination  insurance  and  pays  the 

14  required  assessments  and  premiums. 

15  REPORTS  ON  REGISTERED  PLANS 

16  Sec.  106.  The  Secretary  may,  by  regulations,  provide 

17  for  the  filing  of  a  single  report  satisfying  the  reporting  re- 

18  quirements  of  this  Act,  and  the  Welfare  and  Pension  Plans 

19  Disclosure  Act. 

20  AMENDMENTS  OF  REGISTERED  PLANS 

21  Sec.  107.  Where  a  pension  or  profit-sharing-retirement 

22  plan  filed  for  registration  under  this  title  is  amended  subse- 

23  quent  to  such  filing,  the  administrator  shall  (pursuant  to 

24  regulations  promulgated  by  the  Secretary)  file  with  the  Sec- 

25  retary  a  copy  of  the  amendment  and  such  additional  infor- 


116 


24 

1  niation  and  reports  as  the  Secretary  by  regulation  may  re- 

2  quire,  to  determine  the  amount  of  any  initial  unfunded  liabil- 

3  ity  created  by  the  amendment,  if  any,  and  the  special  pay- 

4  ments  required  to  remove  such  liability. 

5  CERTIFICATE  OF  RIGHTS 

6  Sec.  108.  The  Secretary  shall,  by  regulation,  require 

7  each  pension  and  profit-sharing-retirement  plan  to  furnish 

8  or  make  available,  whichever  is  the  most  practicable,  to 

9  each  participant,  upon  termination  of  service  with  a  vested 

10  light  to  an  immediate  or  a  deferred  pension  benefit  or  other 

11  vested  interest,  with  a  certificate  setting  forth  the  benefits  to 

12  which  he  is  entitled,  including,  but  not  limited  to,  the  name 

13  and  location  of  the  entity  responsible  for  payment,  the 

14  amount  of  benefits,  and  the  date  when  payment  shall  begin. 

15  A  copy  of  each  such  certificate  shall  be  filed  with  the  Sec- 

16  retary.  Such  certificate  shall  be  deemed  prima  facie  evidence 
1^  of  the  facts  and  rights  set  forth  in  such  certificate. 

18  TITLE  II-VESTING  AND  FUNDING 

19  REQUIREMENTS 

20  Part  A— Vesting  Requirements 

21  eligibility 

22  Sec.  201.  No  pension  or  profit-sharing-retirement  plan 

23  filed  for  registration  under  this  Act  shall  require  as  a  condi- 

24  tion  for  eligibility  to  participate  in  such  a  plan  a  period  of 

25  service  longer  than  one  year  or  an  age  greater  than  twenty- 
2^  five,  whichever  occurs  later:  Provided,  however.  That  in  the 
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1  case  of  any  plan  which  provides  for  immediate  vesting  of 

2  100  per  centum  of  earned  benefits  of  participants,  such  plan 

3  may  require  as  a  condition  for  eligibility  to  participate  in 

4  the  plan,  a  period  of  service  no  longer  than  three  years  or 

5  an  age  greater  than  thirty,  whichever  occurs  later. 

6  VESTING  SCHEDULE 

7  Sec.  202.  (a)  All  pension  or  profit-sharing-retirement 

8  plans  filed  for  registration  under  this  Act,  except  as  pro- 

9  vided  for  in  paragraphs  (2)  and  (3)  herein,  shall  provide 

10  under  the  terms  of  the  plan  with  respect  to  covered  service 

11  both  before  and  after  the  effective  date  of  the  title,  that : 

12  (1)  a  plan  participant  who  has  been  in  covered 

13  service  under  the  plan  for  a  period  of  eight  years  is 

14  entitled  Upon  termination  of  service  prior  to  attaining 

15  normal  retirement  age — 

16  (A)  in  the  case  of  a  pension  plan,  to  a  deferred 

17  pension  benefit  commencing  at  his  normal  retirement 


18 


age;  or 


19 


(B)  in  the  case  of  a  profit-sharing-retirement 


20 


plan,  to  a  nonforfeitable  right  to  his  interest  in  such 


21 


plan 


25 


22 


23 


24 


equal  to  30  per  centum  of  the  accrued  portion  of  the 
normal  retirement  benefit  as  provided  by  the  plan  in 
respect  of  such  service,  or  of  such  interest,  respectively, 
and  such  entitlement  shall  increase,  by  10  per  centum 
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1  per  year  thereafter  of  covered  service  until  the  comple- 

2  tion  of  fiteen  years  of  covered  service  after  which  such 

3  participant  shall  be  entitled  upon  termination  of  service 

4  prior  to  attaining  normal  retirement  age  to  a  deferred 

5  pension  benefit  commencing  at  his  normal  retirement 

6  age  equal  to  100  per  centum  of  the  accrued  portion  of 

7  the  normal  retirement  benefit  as  provided  by  the  plan 

8  with  respect  to  such  service,  or  to  the  full  amount  of 

9  such  interest  in  the  profit-sharing-retirement  plan; 

10  (2)  the  requirements  of  paragraph   (1)   of  this 

11  subsection  need  not  apply  with  respect  to  accrued  por- 

12  tions  of  normal  retirement  benefits  attributable  to  covered 

13  service  rendered  prior  to  the  effective  date  of  this  title  by 

14  any  plan  participant  who  has  not  attained  forty-five  years 

15  of  age  on  the  effective  date  of  this  title  and,  in  the  event 
.  16  a  plan  is  established  or  amended  after  the  effective  date 

17  of  this  title,  the  requirements  of  paragraph  (1)  of  this 

18  subsection  need  only  apply  to  service  rendered  after  the 

19  date  of  the  plan's  establishment  or  the  date  of  such  plan 

20  amendment  with  respect  to  any  improvement  in  benefits 

21  made  by  such  amendment. 

22  (3)  if  the  plan  is  a  class  year  plan,  then  such  plan 

23  shall  provide  that  the  participant  shall  acquire  a  nonfor- 

24  feitable  right  to  100  per  centum  of  the  employer's  con- 

25  tribution  on  his  behalf  with  respect  to  any  given  year. 
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1  not  later  than  the  end  of  the  fifth  year  following  the  year 

2  for  which  such  contribution  was  made.  For  the  pur- 

3  poses  of  this  paragraph,  the  term  "class  year  plan" 

4  means  a  profit-sharing-retirement  plan  which  provides 

5  for  the  separate  vesting  of  each  annual  contribution 

6  made  by  the  employer  on  behalf  of  a  participant. 

7  (4)  the  pension  benefits  provided  under  the  terms  of 

8  a  pension  plan,  and  the  interest  in  a  profit-sharing-re- 

9  tirement  plan  referred  to  in  subparagraph  (B)  of  para- 

10  graph  (1)  shall  not  be  capable  of  assignment  or  alien- 

11  ation  and  shall  not  confer  upon  an  employee,  personal 

12  representative,  or  dependent,  or  any  other  person,  any 

13  right  or  interest  in  such  pension  benefits  or  profit-sharing- 

14  retirement  plan,  capable  of  being  assigned  or  otherwise 

15  alienated;  except  that  where  a  plan  fails  to  make  appro- 

16  priate  provisions  therefor,  the  Secretary  shall,  by  regu- 

17  lation,  provide  for  the  final  disposition  of  plan  benefits 

18  or  interests  when  beneficiaries  cannot  be  located  or  as- 

19  certained  within  a  reasonable  time. 

20  (b)   Any  participant  covered  under  a  plan,  for  the 

21  number  of  years  required  for  a  vested  right  under  this  sec- 

22  tion,  shall  be  entitled  to  such  vested  right  regardless  of 

23  whether  his  years  of  covered  service  are  continuous,  except 

24  that  a  plan  may  provide  that — 

25  (1)  three  of  the  eight  years  required  to  qualify  for 
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1  the  30  per  centum  vested  right  under  subsection  (a) 

2  shall  be  continuous  under  standards  prescribed  under 

3  subsection  (c) , 

4  (2)  service  by  a  participant  prior  to  the  age  of 

5  twenty-five  may  be  ignored  in  determining  eligibility  for 

6  a  vested  right  under  this  section,  unless  such  participant 

7  or  an  employer  has  contributed  to  the  plan  with  respect 

8  to  such  service,  and 

9  (3)  in  the  event  a  participant  has  attained  a  vested 

10  right  equal  to  100  per  centum  of  the  accrued  portion  of 

11  the  normal  retirement  benefit  as  provided  by  the  plan 

12  with  respect  to  such  service,  or  to  the  full  amount  of 

13  such  interest  in  a  profit-sharing-retirement  plan,  and 

14  such  participant  has  been  separated  permanently  from 

15  coverage  under  the  plan  and  subsequently  returns  to 

16  coverage  under  the  same  plan,  such  participant  may  be 

17  treated  as  a  new  participant  for  purposes  of  the  vesting 

18  requirements  set  forth  in  section  202(a)  (1)  without 

19  regard  to  his  prior  service. 

20  (c)  The  Secretary  shall  prescribe  standards,  consistent 

21  with  the  purposes  of  this  Act,  governing  the  maximum  num- 

22  ber  of  working  hours,  days,  weeks,  or  months,  which  shall 

23  constitute  a  year  of  covered  service,  or  a  break  in  service  for 

24  purposes  of  this  Act.  In  no  case  shall  a  participant's  time 

25  worked  in  any  period  in  which  he  is  credited  for  a  period 
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1  of  service  for  the  purposes  of  this  section,  be  credited  to  any 

2  other  period  of  time  unless  the  plan  so  provides. 

3  (d)  Notwithstanding  any  other  provision  of  this  Act, 

4  a  pension  or  profit-sharing-retirement  plan  may  allow  for 

5  vesting  of  pension  benefits  after  a  lesser  period  than  is  re- 

6  quired  by  this  section. 

7  (e)  Notwithstanding  any  other  provision  of  this  Act 

8  whereupon  application  and  notice  to  affected  or  interested 

9  parties  by  the  plan  Administrator,  the  Secretary  determines 

10  that  the  plan  contains  vesting  provisions  which  are  as  liberal 

11  as  the  vesting  schedule  set  forth  in  section  202  (a)  (1),  the 

12  Secretary  may  waive  the  requirements  therein  as  long  as 

13  the  vesting  schedule  contained  in  the  plan  remains  un- 

14  changed.  For  the  purposes  of  this  subsection,  the  term 

15  "liberal"  refers  to  a  vesting  formula  which  provides  vested 

16  benefits  comparable  to  or  greater  than  .those  provided  under 

17  section  202(a)  (1)  to  the  majority  of  the  participants  in 

18  the  plan  as  indicated  by  the  plan's  actuarial  experience. 

19  Paet  B— Funding 

20  FUNDING  REQUIREMENTS 

21  Sec.  210.  (a)  Unless  a  waiver  is  granted  pursuant  ,to 

22  part  C  of  this  title,  every  pension  plan  filed  for  registration 

23  under  this  Act  shall  provide  for  funding,  in  accordance  with 

24  the  provisions  of  this  part,  which  is  adequate  to  provide  for 
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1  payment  of  all  pension  benefits  which  may  be  payable  under 

2  the  terms  of  the  plan. 

3  (b)  Provisions  in  the  plan  for  funding  shall  set  forth 

4  the  obligation  of  the  employer  or  employers  to  contribute 

5  both  in  respect  of  the  normal  service  cost  of  .the  plan  and 

6  in  respect  of  any  initial  unfunded  liability  and  experience 

7  deficiency.  The  contribution  of  the  employer,  including  any 

8  contributions  made  by  employees,  shall  consist  of  the  pay- 

9  ment  into  the  plan  or  fund  of — 


10  ( 1 )  all  normal  service  costs ;  and 

11  (2)  where  the  plan  has  an  initial  unfunded  lia- 

12  bility,  special  payments  consisting  of  no  less  than  equal 

13  amounts  sufficient  to  amortize  such  unfunded  liabilities 

14  over  a  term  not  exceeding: 

15  (A)  in  the  case  of  an  initial  unfunded  liability 

16  existing  on  the  effective  date  of  this  title,  in  any 

17  plan  established  before  that  date,  thirty  years  from 

18  such  date; 

19  (B)  in  the  case  of  an  initial  unfunded  liability 

20  resulting  from  the  establishment  of  a  pension  plan, 

21  or  an  amendment  thereto,  on  or  after  the  effective 

22  date  of  this  title,  thirty  years  from  the  date  of  such 

23  establishment  or  amendment,  except  (hat  in  the  event 

24  that  any  such  amendment  after  the  effective  date  of 

25  this  title  results  in  a  substantial  increase  to  any  un- 
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1  funded  liability  of  the  plan,  as  determined  by  the 

2  Secretary,  such  increase  shall  be  regarded  as  a  new 

3  plan  for  purposes  of  the  funding  schedule  imposed 

4  by  this  subsection  and  the  plan  termination  insur- 

5  ance  requirements  imposed  by  title  IV. 

q  (3)  special  payments,  where  the  plan  has  an  expe- 

7  rience  deficiency,  consisting  of  no  less  than  equal  annual 

8  amounts  sufficient  to  remove  such  experience  deficiency 

9  over  a  term  not  exceeding  five  years  from  the  date  on 
10  which  the  experience  deficiency  was  determined,  except 
H  where  the  experience  deficiency  cannot  be  removed  over 

12  a  five-year  period  without  the  amounts  required  to  re- 

13  move  such  deficiency  exceeding  the  allowable  limits  for 

14  a  tax  deduction  under  the  Internal  Revenue  Code  of  1954 

15  for  any  particular  year  during  which  such  payments  must 

16  be  made,  the  Secretary  shall,  consistent  with  the  pur- 

17  poses  of  this  subsection,  prescribe  such  additional  time  as 

18  may  be  necessary  to  remove  such  deficiency  within 

19  allowable  tax  deduction  limitations. 

20  (c)  within  six  months  after  the  effective  date  of  rules 


21  promulgated  by  the  Secretary  to  implement  this  title  (but  in 

22  no  event  more  than  1 2  months  after  the  effective  date  of  this 

23  title)  or  within  six  months  after  the  date  of  plan  establish- 

24  ment,  whichever  is  later,  the  plan  administrator  shall  submit 
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1  a  report  of  an  actuary  (certified  under  section  101  (b) ) 

2  stating — 

3  (1)   the  estimated  cost  of  benefits  in  respect  of 

4  service  for  the  first  plan  year  for  which  such  plan  is 

5  required  to  register  and  the  formula  for  computing  such 

6  cost  in  subsequent  years  up  to  the  date  of  the  following 

7  report; 

8  (2)  the  initial  unfunded  liability,  if  any,  for  bene- 

9  fits  under  the  pension  plan  as  of  the  date  on  which  the 

10  plan  is  required  to  be  registered ; 

11  (3)  the  special  payments  required  to  remove  such 

12  unfunded  liability  and  experience  deficiencies  in  accord- 

13  ance  with  subsection  (b)  ; 

14  (4)  the  actuarial  assumptions  used  and  the  basis  for 

15  using  such  actuarial  assumptions ;  and 

16  (5)  such  other  pertinent  actuarial  information  re- 

17  quired  by  the  Secretary. 

18  (d)  The  administrator  of  a  registered  pension  plan  shall 

19  cause  the  plan  to  be  reviewed  not  less  than  once  every  five 

20  years  by  a  certified  actuary  and  shall  submit  a  report  of  such 

21  actuary  stating — 

22  ( 1 )  the  estimated  cost  of  benefits  in  respect  of  serv- 

23  ice  in  the  next  succeeding  five-year  period  and  the 

24  formula  for  computing  such  cost  for  such  subsequent  five- 

25  year  period ; 
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1  (2)  the  surplus  or  the  experience  deficiency  in  the 

2  pension  plan  after  making  allowance  for  the  present 

3  value  of  all  special  payments  required  to  be  made  in  the 

4  future  by  the  employer  as  determined  by  previous 

5  reports ; 

6  (3)  the  special  payments  which  will  remove  any 

7  such  experience  deficiency  over  a  term  not  exceeding  five 

8  years ; 

9  (4)  the  actuarial  assumptions  used  and  the  basis 

10  for  using  such  actuarial  assumptions;  and 

11  (5)  such  other  pertinent  actuarial  information  re- 

12  quired  by  the  Secretary. 

13  If  any  such  report  discloses  a  surplus  in  a  pension  plan,  the 

14  amount  of  any  future  payments  required  to  be  made  to  the 

15  fund  or  plan  may  be  reduced  or  the  amount  of  benefits  may 

16  be  increased  by  the  amount  of  such  surplus,  subject  to  the 

17  provisions  of  the  Internal  Revenue  Code  of  1954  and  regu- 

18  lations  promulgated  thereunder.  The  reports  under  this  sub- 

19  section  shall  be  filed  with  the  Secretary  by  the  administrator 

20  as  part  of  the  annual  report  required  by  section  7  of  the 

21  Welfare  and  Pension  Plans  Disclosure  Act,  at  such  time 

22  that  the  report  under  such  section  7  is  due  with  respect  to 

23  the  last  year  of  such  five-year  period. 

24  (e)  Where  an  insured  pension  plan  is  funded  exclu- 

25  sively  by  the  purchase  of  insurance  contracts  which — 
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1  (1)  require  level  annual  premium  payments  to  be 

2  paid  extending  not  beyond  the  retirement  age  for  each  in- 

3  dividual  participant  in  the  plan,  and  commencing  with 

4  the  participant's  entry  into  the  plan  (or,  in  the  case  of 

5  an  increase  in  benefits,  commencing  at  the  time  such 
increase  becomes  effective) ,  and 

7  (2)  benefits  provided  by  the  plan  are  equal  to  the 

8  benefits  provided  under  each  contract,  and  are  guaran- 

9  teed  by  the  insurance  carrier  to  the  extent  premiums 

10  have  been  paid, 

11  such  plan  shall  be  exempt  from  the  requirements  imposed  by 

12  subsections  (b)  (2)  and  (3),  (c) ,  and  (d)  of  this  section. 

13  (f )  The  Secretary  may  exempt  any  plan,  in  whole  or  in 

14  part,  from  the  requirement  that  such  reports  be  filed  where 

15  the  Secretary  finds  such  filing  to  be  unnecessary. 

16  DISCONTINUANCE  OF  PLANS 

17  Sec.  211.  (a)  Subject  to  the  authority  of  the  Secretary 
*®   to  provide  exemptions  or  variances  where  necessary  to  avoid 

substantial  hardship  to  participants  or  beneficiaries,  upon 
^   complete  termination  or  substantial  termination  (as  deter- 

21  mined  by  the  Secretary),  of  a  pension  plan,  and  subject  to 

22  the  provisions  of  the  Internal  Revenue  Code  and  regulations 

no 

promulgated  thereunder,  relating  to  limitations  applicable  to 

24  the  twenty-five  highest  paid  employees  of  an  employer,  all 

25  assets  of  the  plan  shall  be  applied  under  the  terms  of  the 
26 

plan,  as  follows — 
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1  ( 1 )  first,  to  refund  to  nonretired  participants  in  the 

2  plan  the  amount  of  contributions  made'  by  them; 

3  (2)  second,  to  participants  in  the  plan  who  have 

4  retired  prior  to  the  date  of  such  termination  and  have 

5  been  receiving  benefits  under  the  plan; 

6  (3)  third,  to  those  participants  in  the  plan  who, 

7  on  the  date  of  such  termination  had  the  right  to  retire 

8  and  receive  benefits  under  the  plan ; 

9  (4)  fourth,  to  those  participants  in  the  plan  who 

10  had  acquired  vested  rights  under  the  plan  prior  to  ter- 

11  mination  of  the  plan  but  had  not  reached  normal  re- 

12  tirement  age  on  the  date  of  such  termination ;  and 

13  (5)  fifth,  to  any  other  participants  in  the  plan  who 

14  are  entitled  to  benefits  under  the  plan  pursuant  to  the 

15  requirements  of  section  401  (a)  (7)  of  the  Internal  Rev- 

16  enue  Code  of  1954. 

17  (b)  Upon  complete  termination,  or  substantial  termina- 


ls tion  (as  determined  by  the  Secretary),  any  party  obligated 

19  to  contribute  to  the  plan  pursuant  to  section  210(b) ,  or  to 

20  contribute  on  behalf  of  employees  pursuant  to  a  withholding 

21  or  similar  arrangement,  shall  be  liable  to  pay  all  amounts 

22  that  would  otherwise  have  been  required  to  be  paid  to  meet 

23  the  funding  requirements  prescribed  by  section  210  up  to 

24  the  date  of  such  termination  to  the  insuror,.  trustee,  or 

25  administrator  of  the  plan. 


25-028  O  -  76  -  vol.  1  -  12 
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1  (c)  Upon  complete  termination,  or  substantial  termina- 

2  tion  (as  determined  by  the  Secretary),  of  a  profit-sharing- 

3  retirement  plan,  the  interests  of  all  participants  in  such  plan 

4  shall  fully  vest. 

5  (d)  In  any  case,  the  Secretary  may  approve  payment 

6  of  survivor  benefits  with  priorities  equal  to  those  of  the  em- 

7  ployees  or  former  employees  on  whose  service  such  benefits 

8  are  based. 

9  Part  C— Variances 

10  DEFERRED  APPLICABILITY  OF  VESTING  STANDARDS 

11  Sec.  216.  (a)  The  Secretary  may  defer,  in  whole  or 

12  in  part,  applicability  of  the  requirements  of  part  A  of  this 

13  title  for  a  period  not  to  exceed  five  years  from  the  effective 

14  date  of  title  II,  upon  a  showing  that  compliance  with  the 

15  requirements  of  part  A  on  the  part  of  a  plan  in  existence  on 

16  the  date  of  enactment  of  this  Act  would  result  in  increasing 

17  the  costs  of  the  employer  or  employers  contributing  to  the 

18  plan  to  such  an  extent  that  substantial  economic  injury  would 

19  be  caused  to  such  employer  or  employers  and  to  the  interests 

20  of  the  participants  or  beneficiaries  in  the  plan. 

21  (b)  For  purposes  of  subsection  (a),  the  term  "sub- 

22  stantial  economic  injury"  includes,  but  is  not  limited  to, 

23  a  showing  that  (1)  a  substantial  risk  to  the  capability  of 

24  voluntarily  continuing  the  plan  exists,  (2)  the  plan  will  be 

25  unable  to  discharge  its  existing  contractual  obligations  for 
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1  benefits,  (3)  a  substantial  curtailment  of  pension  or  other 

2  benefit  levels  or  the  levels  of  employees'  compensation  would 

3  result,  or  (4)  there  will  be  an  adverse  effect  on  the  levels  of 

4  employment  with  respect  to  the  work  force  employed  by  the 

5  employer  or  employers  contributing  to  the  plan. 

6  (c)  ( 1 )  In  the  case  of  any  plan  established  or  maintained 

7  pursuant  to  a  collective  bargaining  agreement,  no  applica- 

8  tion  for  the  granting  of  the  variance  provided  for  under  sub- 

9  section  (a)  shall  be  considered  by  the  Secretary  unless  it 

10  is  submitted  by  the  parties  to  the  collective  bargaining  agree- 

11  ment  or  their  duly  authorized  representatives. 

12  (2)  As  to  any  application,  for  a  variance  under  sub- 

13  section  (a)  submitted  by  the  parties  to  a  collective  bargain- 

14  ing  agreement  or  their  duly  authorized  representatives,  the 

15  Secretary  shall  accord  due  weight  to  the  experience,  tech- 

16  nical  competence,  and  specialized  knowledge  of  the  parties 

17  with  respect  to  the  particular  circumstances  affecting  the  plan, 

18  industry,  or  other  pertinent  factors  forming  the  basis  for  the 

19  application. 

20  VARIANCES  FROM  FUNDING  REQUIREMENTS 

21  Sec.  217.  (a)  Where,  upon  application  and  notice  to 

22  affected  or  interested  parties  by  the  plan  administrator,  the 

23  Secretary  determines  that— 

24  ( 1 )  any  employer  or  employers  are  unable  to  make 

25  annual  contributions  to  the  plan  in  compliance  with  .the 
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1  funding  requirements  of  section  210(b)  (2)  or  (3),  and 

2  he  has  reason  to  believe  that  such  required  payment  for 

3  that  annual  period  cannot  be  made  by  such  employer  or 

4  employers,  the  Secretary  may  waive  the  annual  contri- 

5  bution  otherwise  required  to  be  paid,  and  prescribe  an 

6  additional  period  of  not  more  than  five  years  for  the 

7  amortization  of  such  annual  funding  deficiency,  during 

8  which  period  the  funding  deficiency  shall  be  removed  by 

9  no  less  than  equal  annual  payments.  Any  funding  de- 

10  ficiency  permitted  under  this  section  shall  be  treated  for 

11  the  purposes  of  any  actuarial  report  required  under  this 

12  Act  as  an  experience  deficiency  under  section  210; 

13  (2)  no  waiver  shall  be  granted  unless  the  Secretary 

14  is  satisfied  after  a  review  of  the  financial  conditions  of  the 

15  plan  and  other  related  matters  thatt — 

16  (A)  such  waiver  will  not  adversely  affect  the 

17  interests  of  participants  or  beneficiaries  of  such  plan ; 

18  or 

19  (B)  will  not  impair  the  capability  of  the  Pen- 

20  sion  Benefit  Insurance  Fund  to  equitably  underwrite 

21  vested  benefit  losses  in  accordance  with  title  IV, 

22  (3)    waivers  granted  pursuant  to  this  provision 

23  shall  not  exceed  five  consecutive  annual  waivers. 

'24  (b)  Where  a  plan  has  been  granted  five  consecutive 


25    waivers  pursuant  to  subsection  (a) ,  the  Secretary  may — 


131 


39 

1  (1)  order  the  merger  or  consolidation  of  the  de- 

2  fioiently  funded  plan  with  such  other  plan  or  plans  or 

3  the  contributing  employer  or  employers  in  a  manner 

4  that  will  result  in  future  compliance  with  the  funding 

5  requirements  of  part  B  of  title  II  of  this  Act  without 

6  adversely  affecting  the  interests  of  participants  and  bene- 

7  ficiaries  in  all  plans  which  may  be  involved ; 

8  (2)  where  necessary  to  protect  the  interests  of 

9  participants  or  beneficiaries,  or  to  safeguard  the  capa- 

10  bility  of  the  Pension  Benefit  Insurance  Fund  to  equitably 

11  underwrite  vested  benefit  losses,  under  title  IV,  order 

12  plan  termination  in  accordance  with  such  conditions  as 

13  the  Secretary  may  prescribe;  or 

14  (3)  take  such  other  action  as  may  be  necessary  to 

15  fulfill  the  purposes  of  this  Act. 

16  (c)  No  amendments  increasing  plan  benefits  shall  be 

17  permitted  during  any  period  in  which  a  funding  waiver  is 

18  in  effect. 

19  (d)  (1)    Notwithstanding  the  requirements  of  part 

20  B  of  title  II  of  this  Act  the  Secretary  shall  by  rule  or  regula- 

21  tion  prescribe  alternative  funding  requirements  for  multiem- 

22  ployer  plans  which  will  give  reasonable  assurances  that  the 

23  plan's  benefit  commitments  will  be  met. 

24  (2)  The  period  of  time  provided  to  fund  such  multiem- 

25  ployer  plans  shall  be  a  period  which  will  give  reasonable  as- 
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1  surances  that  the  plan's  benefit  commitments  will  be  met  and 

2  which  reflects  the  particular  circumstances  affecting  the  plan, 

3  industry,  or  other  pertinent  factors,  except  that  no  period 

4  prescribed  by  the  Secretary  shall  be  less  than  thirty  years. 

5  (3)  No  multiemployer  plan  shall  increase  benefits  be- 
q  yond  a  level  for  which  the  contributions  made  to  the  plan 
7  would  be  determined  to  be  adequate  unless  the  contribution 
g  rate  is  commensurately  increased. 

9  (e)  Upon  a  showing  by  the  plan  administrator  of  a 

10  multiemployer  plan  that  the  withdrawal  from  the  plan  by  any 

H  employer  or  employers  has  or  will  result  in  a  significant  re- 

12  duction  in  the  rate  of  aggregate  contributions  to  the  plan,  the 

13  Secretary  may  take  the  following  steps  : 

14  (1)  require  the  plan  fund  to  be  equitably  allocated 

15  between  those  participants  no  longer  working  in  covered 

16  service  under  the  plan  as  a  result  of  their  employer's 

17  withdrawal,  and  those  participants  who  remain  in  cov- 

18  ered  service  under  the  plan ; 

19  (2)  treat  that  portion  of  the  plan  fund  allocable 

20  under  (1)  to  participants  no  longer  in  covered  service, 

21  as  a  terminated  plan  for  the  purposes  of  the  plan  termi- 

22  nation  insurance  provisions  of  title  IV ;  and 

23  (3)  treat  that  portion  of  the  plan  fund  allocable 

24  to  participants  remaining  in  covered  service  as  a  new 
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1  plan  for  purposes  of  the  funding  standards  imposed  by 

2  part  B  of  title  II  of  this  Act,  any  variance  granted  by 

3  this  section,  and  the  plan  termination  insurance  provi- 

4  sions  of  title  IV. 

5  TITLE  III— VOLUNTARY  PORTABILITY 

6  PROGRAM  FOR  VESTED  PENSIONS 

7  PROGRAM  ESTABLISHED 

8  Sec.  301.  (a)  There  is  hereby  established  a  program 

9  to   be  known  as  the  Voluntary  Portability  Program  for 

10  Vested  Pensions  (hereinafter  referred  to  as  the  "Portability 

11  Program"),  which  shall  be  administered  by  and  under  the 

12  direction  of  the  Secretary.  The  Portability  Program  shall 

13  facilitate  the  voluntary  transfer  of  vested  credits  between 

14  registered  pension  or  profit-making-retirement  plans.  Nothing 

15  in  this  title  or  in  the  regulations  issued  by  the  Secretary  here- 

16  under  shall  be  construed  to  require  participation  in  such  Port- 

17  ability  Program  by  a  plan  as  a  condition  of  registration  under 

18  this  Act. 

19  (b)  Pursuant  to  regulations  issued  by  the  Secretary, 

20  plans  registered  under  this  Act  may  apply  for  membership 

21  in  the  Portability  Program,  and,  upon  approval  of  such  ap- 

22  plication  by  the  Secretary,  shall  be  issued  a  certificate  of 

23  membership  in  the  Portability  Program  (plans  so  accepted 

24  shall  be  hereinafter  referred  to  as  "member  plans") . 
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1  ACCEPTANCE  OF  DEPOSITS 

2  Sec.  302.  A  member  plan  shall,  pursuant  to  regulations 

3  prescribed  by  the  Secretary,  pay,  upon  request  of  the  partici- 

4  pant,  to  the  fund  established  by  section  303,  a  sum  of  money 

5  equal  to  the  current  discounted  value  of  the  participant's 

6  vested  rights  under  the  plan,  which  are  in  settlement  of 
such  vested  rights,  when  such  participant  is  separated  from 

Q 

employment  covered  by  the  plan  before  the  time  prescribed 
^   for  payments  to  be  made  to  him  or  to  his  beneficiaries  under 
the  plan.  The  fund  is  authorized  to  receive  such  payments, 
on  such  terms  as  the  Secretary  may  prescribe. 

12  SPECIAL  FUND 

13 

Sec.  303.  (a)  There  is  hereby  created  a  fund  to  be 

14 

known  as  the  Voluntary  Portability  Program  lund  (herein- 

15 

after  referred  to  as  the  "Fund").  The  Secretary  shall  be 

16 

the  trustee  of  the  Fund.  Payments  made  into  the  Fund  in 

17 

accordance  with  regulations  prescribed  by  the  Secretary 

18 

under  section  302  shall  be  held  and  administered  in  accord- 

19 

ance  with  this  title. 

20 

(b)  With  respect  to  such  Fund,  it  shall  be  the  duty  of 

21 

the  Secretary  to — 

22 

( 1 )  administer  the  Fund ; 

23 

(2)  report  to  the  Congress  not  later  than  the  first 

24 

day  of  April  of  each  year  on  the  operation  and  the 
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1  status  of  the  Fund  during  the  preceding  fiscal  year  and 

2  on  its  expected  operation  and  status  during  the  current 

3  fiscal  year  and  the  next  two  fiscal  years  and  review  the 

4  general  policies  followed  in  managing  the  Fund  and  rec- 

5  ommend  changes  in  such  policies,  including  the  neces- 

6  sary  changes  in  the  provisions  of  law  which  govern  the 

7  way  in  which  the  Fund  is  to  be  managed;  and 

8  (3)  after  amounts  needed  to  meet  current  and  an- 

9  ticipated  withdrawals  are  set  aside,  deposit  the  surplus 

10  in  interest-bearing  accounts  in  any  bank  the  deposits  of 

11  which  are  insured  by  the  Federal  Deposit  Insurance 

12  Corporation  or  savings  and  loan  association  in  which  the 

13  accounts  are  insured  by  the  lederal  Savings  and  Loan 

14  Insurance  Corporation.  In  no  case  shall  such  deposits 

15  exceed  10  per  centum  of  the  total  of  such  surplus,  in 

16  any  one  bank,  or  savings  and  loan  association. 

17  INDIVIDUAL  ACCOUNTS 

18  Sec.  304.  The  Secretary  shall  establish  and  maintain 

19  an  account  in  the  Fund  for  each  participant  for  whom  the 

20  Secretary  receives  payment  under  section  302.  The  amount 

21  credited  to  each  account  shall  be  adjusted  periodically,  as 

22  provided  by  the  Secretary  pursuant  to  regulations  to  reflect 

23  changes  in  the  financial  condition  of  the  Fund. 
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1  PAYMENTS  FROM  INDIVIDUAL  ACCOUNTS 

2  Sec.  305.  Amounts  credited  to  the  account  of  any  par- 

3  ticipant  under  this  title  shall  be  paid  by  the  Secretary  to — 

4  (1)  a  member  plan,  for  the  purchase  of  credits 

5  having  at  least  an  equivalent  actuarial  value  under  such 

6  plan,  on  the  request  of  such  participant  when  he  becomes 

7  a  participant  in  such  member  plans; 

8  (2)  a  qualified  insurance  earner  selected  by  a  par- 

9  ticipant  who  has  attained  the  age  of  sixty-five,  for  the 

10  purchase  of  a  single  premium  life  annuity  in  an  amount 

11  having  a  present  value  equivalent  to  the  amount  credited 

12  to  such  participant's  account,  or  in  the  event  the  par- 

13  ticipant  selects  an  annuity  with  survivorship  options,  an 

14  amount  determined  by  the  Secretary  to  be  fair  and 

15  reasonable  based  on  the  amount  in  such  participant's 

16  account;  or 

17  (3)  to  the  designated  beneficiary  of  a  participant 

18  in  accordance  with  regulations  promulgated  by  the 

19  Secretary. 

20  TECHNICAL  ASSISTANCE 

21  Sec.  306.  The  Secretary  shall  provide  technical  assist- 

22  ance  to  employers,  employee  organizations,  trustees,  and  ad- 

23  ministrators  of  pension  and  profit-sharing-retirement  plans  in 

24  their  efforts  to  provide  greater  retirement  protection  for 

25  individuals  who  are  separated  from  employment  covered 
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1  under  such  plans.  Such  assistance  may  include,  but  is  not 

2  limited  to  (1)  the  development  of  reciprocity  arrangements 

3  between  plans  in  the  same  industry  or  area,  and  (2)  the 

4  development  of  special  arrangements  for  portability  of  credits 

5  within  a  particular  industry  or  area. 

6  TITLE  IV— PLAN  TERMINATION  INSURANCE 

7  ESTABLISHMENT  AND  APPLICABILITY  OF  PROGRAM 

8  Sec.  401.  (a)  There  is  hereby  established  a  program 

9  to  be  known  as  the  Private  Pension  Plan  Termination  In- 

10  surance  Program  (hereinafter  referred  to  as  the  "Insurance 

11  Program"),  which  shall  be  administered  by  and  under  the 

12  direction  of  the  Secretary. 

13  (b)  Every  plan  subject  to  this  title  shall  obtain  and 

14  maintain  plan  termination  insurance  to  cover  unfunded 

15  vested  liabilities  incurred  prior  to  enactment  of  the  Act  as 

16  well  as  after  enactment  of  the  Act. 

17  CONDITIONS  OF  INSURANCE 

18  Sec.  402.  (a)  The  insurance  program  shall  insure  par- 

19  ticipants  and  beneficiaries  of  those  plans  registered  under 

20  this  Act  against  loss  of  benefits  derived  from  vested  rights 

21  which  arise  from  the  complete  or  the  substantial  termination 

22  of  such  plans,  as  determined  by  the  Secretary. 

23  (b)  The  rights  of  participants  and  beneficiaries  of  a 

24  registered  pension  plan  shall  be  insured  under  the  insurance 

25  program  only  to  the  extent  that — 
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1  (1)  such  rights  as  provided  for  in  the  plan  do 

2  not  exceed:  (A)  in  the  case  of  a  right  to  a  monthly  re- 

3  tirement  or  disability  benefit  for  the  employee  himself, 

4  the  lesser  of  50  per  centum  of  the  average  monthly  wage 

5  he  received  from  the  contributing  employer  in  the  five- 

6  year  period  after  the  registration  date  of  the  plan  for 

7  which  his  earnings  were  its  greatest,  or  $500  a  month; 

8  (B)  in  the  case  of  a  right  of  one  or  more  dependents  * 

9  or  members  of  the  participant's  family,  or  in  the  case  of 

10  a  right  to  a  lump-sum  survivor  benefit  on  account  of 

11  the  death  of  a  participant,  an  amount  no  greater  than 

12  the  amount  determined  under  clause  (A)  ; 

13  (2)  the  plan  is  terminateed  more  than  three  years 

14  after  the  date  of  its  establishment  or  its  initial  regis- 

15  tration  with  the  Secretary,  except  that  the  Secretary  may 

16  in  his  discretion  authorize  insurance  payments  in  such 

17  amounts  as  may  be  reasonable  to  any  plan  terminated 
1$  in  less  than  three  years  after  the  date  of  its  initial  regis- 

19  tration  with  the  Secretary  where  (A)  such  plan  has 

20  been  established  and  maintained  for  more  than  three 

21  years  prior  to  its  termination,   (B)  the  Secretary  is 

22  satisfied  that  during  the  period  the  plan  was  unregls- 

23  tered,  it  was  in  substantial  compliance  with  the  provi- 

24  sions  of  this  Act,  and  (C)  such  payments  will  not  pre- 

25  vent  equitable  underwriting  of  losses  of  vested  benefits 


139 


47 

1  arising  from  plan  terminations  otherwise  covered  by 

2  this  title; 

3  (3)  such  rights  were  created  by  a  plan  amendment 

4  which  took  effect  more  than  three  years  immediately 

5  preceding  termination  of  such  plan ;  and 

6  (4)  such  rights  do  not  accrue  to  the  interest  of  a 

7  participant  who  is  the  owner  of  10  per  centum  or  more 

8  of  the  voting  stock  of  the  employer  contributing  to  the 

9  plan,  or  of  the  same  percentage  interest  in  a  partner- 

10  ship  contributing  to  the  plan. 

11  ASSESSMENTS  AND  PREMIUMS 

12  Sec.  403.  (a)  Upon  registration  with  the  Secretary, 

13  each  plan  shall  pay  a  uniform  assessment  to  the  insurance 

14  program  as  prescribed  by  the  Secretary  to  cover  the  admin- 

15  istrative  costs  of  the  insurance  program. 

16  (b)  (1)   Each  registered  pension  plan  shall  pay  an 

17  annual  premium  for  insurance  at  uniform  rates  established 

18  by  the  Secretary  based  upon  the  amount  of  unfunded  vested 

19  liabilities  subject  to  insurance  under  section  402. 

20  ( 2 )  For  the  three-year  period  immediately  following  the 

21  effective  date  of  this  title  such  premium  shall — 

22  (A)  not  exceed  0.2  per  centum  of  a  plan's  un- 

23  funded  vested  liabilities  with  respect  to  such  unfunded 

24  vested  liabilities  incurred  after  the  date  of  enactment 

25  of  this  Act  ; 
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1  (B)  not  exceed  0.2  per  centum  of  a  plan's  unfunded 

2  vested  liabilities  incurred  prior  to  the  date  of  enactment 

3  of  this  Act,  where  such  plan's  median  ratio  of  plan 

4  assets  to  unfunded  vested  liabilities  was  75  per  centum 

5  during  the  five-year  period  immediately  preceding  the 

6  enactment  of  this  Act,  or  in  the  event  of  a  plan 

7  established  within  the  five-year  period  immediately 

8  preceding  the  date  of  enactment  of  this  Act,  where  the 

9  plan  has  reduced  the  amount  of  such  unfunded  vested 

10  liabilities  at  the  rate  of  at  least  5  per  centum  each  year 

11  since  the  plan's  date  of  establishment; 

12  (C)  not  exceed  0.4  per  centum  or  be  less  than  0.2 

13  per  centum  of  a  plan's  unfunded  vested  liabilities  incurred 

14  prior  to  the  date  of  enactment  of  this  Act  where  such 

15  plan  does  not  meet  the  standards  set  forth  in  subpara- 

16  graph  (B)  ; 

17  (D)  not  exceed  0.2  per  centum  of  a  plan's  unfunded 

18  vested  liabilities  regardless  of  whether  such  liabilities 

19  were  incurred  prior  to  or  subsequent  to  the  date  of 

20  enactment  of  this  Act  with  respect  to  multiemployer 

21  plans. 

22  (3)  (A)  The  Secretary  is  authorized  to  prescribe  differ- 

23  ent  uniform  premium  rates  after  the  initial  three-year  period 

24  based  upon  experience  and  other  relevant  factors. 

25  (B)  Any  new  rates  proposed  by  the  Secretary  shall 
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1  be  effective  at  the  end  of  the  first  period  of  ninety  calendar 

2  days  of  continuous  session  of  the  Congress  after  the  date  on 

3  which  the  proposed  rates  are  published  in  the  Federal 

4  Register. 

5  (C)  For  the  purpose  of  subparagraph  (B)  — 

6  (i)  continuity  of  a  session  is  broken  only  by  an 

7  adjournment  sine  die;  and 

8  (ii)  the  days  on  which  either  House  is  not  in  ses- 

9  sion  because  of  an  adjournment  of  more  than  three  days 

10  to  a  day  certain  are  excluded  in  the  computation  of  the 

11  ninety-day  period. 

12  (c)  Assessments  and  premiums  referred  to  in  this  sec- 

13  tion  shall  be  prescribed  by  the  Secretary  only  after  consul- 

14  tation  with  appropriate  Government  agencies  and  private 

15  persons  with  expertise  on  matters  relating  (to  assessment  and 

16  premium  structures  in  insurance  and  related  matters,  and 

17  after  notice  to  all  interested  persons  and  parties. 

18  PAYMENT  OF  INSURANCE 

19  Sec.  404.  (a)  No  plan  insured  under  this  title  shall 

20  terminate  without  approval  of  the  Secretary.  The  Secretary 

21  shall  not  approve  a  plan  termination  unless  he  is  satisfied 

22  that  the  requirements  of  this  Act  and  those  of  the  Welfare 

23  and  Pension  Plans  Disclosure  Act  have  been  complied  with 

24  and  that  such  termination  is  not  designed  to  avoid  or  cir- 

25  cumvent  the  purposes  of  this  Act. 
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1  (b)  As  determined  by  the  Secretary,  subject  to  the 

2  conditions  specified  in  section  402,  the  amount  of  insurance 

3  payable  under  the  insurance  program  shall  be  the  difference 

4  between  the  realized  value  of  the  plan's  assets  and  the 

5  amount  of  vested  liabilities  under  the  plan. 

6  (c)  The  Secretary  shall,  by  regulation,  prescribe  the 

7  procedures  under  which  the  funds  of  terminated  plans  shall 

8  be  wound-up  and  liquidated  and  the  proceeds  therefrom 

9  applied  to  payment  of  the  vested  benefits  of  participants  and 

10  beneficiaries.  In  implementing  this  paragraph,  the  Secretary 

11  shall  have  authority  to: 

12  (1)  transfer  the  terminated  fund  to  the  Pension 

13  Benefit  Insurance  Fund  for  purposes  of  liquidation 

14  and  payment  of  benefits  to  participants  and  beneficiaries ; 

25  (2)  purchase  single-premium  life  annuities  from 

26  qualified  insurance  carriers  from  the  proceeds  of  the 
Yi  terminated  plan  on  terms  determined  by  the  Secretary 
2g  to  be  fair  and  reasonable ;  or 

29  (3)  take  such  other  action  as  may  be  appropriate 

20  to  assure  equitable  arrangements  for  the  payment  of 

21  vested  benefits  to  participants  and  beneficiaries  under  the 

22  Plan* 

23  RECOVERY 

24  Sec.  405.  (a)  Where  the  employer  or  employers  con- 
23  tributing  to  the  terminating  plan  or  who  terminated  the  plan 
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1  are  not  insolvent  (within  the  meaning  of  section  1  (19)  of 

2  the  Bankruptcy  Act),  such  employer  or  employers  (or  any 

3  successor  in  interest  to  such  employer  or  employers)  shall  be 

4  liable  to  reimburse  the  insurance  program  for  any  insurance 

5  benefits  paid  by  the  program  to  the  beneficiaries  of  such 

6  terminated  plan  to  the  extent  provided  in  this  section. 

7  (b)  An  employer,  determined  by  the  Secretary  to  be 

8  liable  for  reimbursement  under  subsection  (a) ,  shall  be  liable 

9  to  pay  a  percentage  of  the  terminated  plan's  unfunded  vested 

10  liabilities  equal  to  100  per  centum  less  the  percentage  of  the 

11  ratio  of  the  plan's  unfunded  vested  liabilities  to  the  net  worth 

12  of  the  employer:  Provided,  houvver,  That  if  the  ratio  of  the 

13  terminated  plan's  unfunded  vested  liabilities  is  less  than  50 

14  per  centum  of  the  employer's  net  worth  the  employer  shall 

15  be  liable  to  pay  the  total  amount  of  insurance  benefits  paid  by 

16  the  insurance  program. 

17  (c)  The  Secretary  is  authorized  to  make  arrangements 

18  with  employers,  liable  under  subsection  (a) ,  for  reimburse- 

19  ment  of  insurance  paid  by  the  Secretary,  including  arrange- 

20  ments  for  deferred  payment  on  such  terms  and  for  such  pe- 

21  riods  as  are  deemed  equitable  and  appropriate. 

22  (d)  (1)  If  any  employer  or  employers  liable  for  any 

23  amount  due  under  subsection  (a)  of  this  section  neglects  or 

24  refuses  to  pay  the  same  after  demand,  the  amount  (including 

25  interest)  shall  be  a  lien  in  favor  of  the  United  States  upon 

25-028  O  -  76  -  vol.  1  -  13 
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1  all  property  and  rights  in  property,  whether  real  or  personal, 

2  belonging  to  such  employer  or  employers. 

3  (2)  The  lien  imposed  by  paragraph  (1)  of  this  sub- 

4  section  shall  not  be  valid  as  against  a  lien  created  under 

5  section  6321  of  the  Internal  Revenue  Code  of  1954. 

6  (3)  Notice  to  the  lien  imposed  by  paragraph  ( 1 )  of  this 

7  subsection  shall  be  filed  in  a  manner  and  form  prescribed  by 

8  the  Secretary.  Such  notice  shall  be  valid  notwithstanding  any 

9  other  provision  of  law  regarding  the  form  and  content  of  a 

10  notice  of  lien. 

11  (4)  The  Secretary  shall  promulgate  rules  and  regula- 

12  tions  with  regard  to  the  release  of  any  lien  imposed  by  para- 

13  graph  (1)  of  this  subsection. 

14  PENSION  BENEFIT  INSURANCE  FUND 

15  Sec.  406.  (a)  There  is  hereby  created  a  separate  fund 

16  for  pension  benefit  insurance  to  be  known  as  the  Pension 

17  Benefit  Insurance  Fund  (hereafter  in  this  section  called  the 
lg  insurance  fund)  which  shall  be  available  to  the  Secretary 

19  without  fiscal  year  limitation  for  the  purposes  of  this  title. 

20  The  Secretary  shall  be  the  trustee  of  the  insurance  fund. 

21  (b)  All  amounts  received  as  premiums,  assessments,  or 

22  fees,  and  any  other  moneys,  property,  or  assets  derived  from 

23  operations  in  connection  with  this  title  shall  be  deposited  in 

24  the  insurance  fund. 

25  (c)  All  claims,  expenses,  and  payments  pursuant  to 
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1  operation  of  the  program  under  this  title  shall  be  paid  from 

2  the  insurance  fund. 

3  (d)  All  moneys  of  the  insurance  fund,  may  be  invested 

4  in  obligations  of  the  United  States  or  in  obligations  guaran- 

5  teed  as  to  principal  and  interest  by  the  United  States. 

G  (e)  With  respect  to  such  insurance  fund,  it  shall  be  the 

7  duty  of  the  Secretary  to — 

8  ( 1 )  administer  the  insurance  fund ;  and 

9  (2)  report  to  the  Congress  not  later  than  the  first 

10  day  of  April  of  each  year  on  the  operation  and  the 

11  status  of  the  insurance  fund  during  the  preceding  fiscal 

12  year  and  on  its  expected  operation  and  status  during 

13  the  current  fiscal  year  and  the  next  two  fiscal  years  and 

14  review  the  general  policies  followed  in  managing  the 

15  insurance  fund  and  recommend  changes  in  such  policies, 

16  including  the  necessary  changes  in  the  provisions  of  law 

17  which  govern  the  wk\y  in  which  the  insurance  fund  is  to 

18  '      be  managed. 

19  TITLE  V— DISCLOSURE  AND  FIDUCIARY 

20  STANDARDS 

21  Sec.  501.  In  addition  to  the  filing  requirements  of  the 

22  Welfare  and  Pension  Plans  Disclosure  Act,  it  shall  be  a  con- 

23  dition  of  compliance  with  section  7  of  such  Act  that  each 

24  annual  report  hereinafter  filed  under  that  section  shall  be 

25  accompanied  by  a  certificate  or  certificates  in.  the  name  of 
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1  and  on  behalf  of  the  plan,  the  administrator,  and  any  em- 

2  ployer  or  employee  organization  participating  in  the  estab- 

3  lishment  of  the  plan,  designating  the  Secretary  as  agent  for 

4  service  of  process  on  the  persons  and  entities  executing  such 

5  certificate  or  certificates  in  any  action  arising  under  the  Wel- 

6  fare  and  Pension  Plans  Disclosure  Act  or  this  Act. 

7  Sec.  502.  (a)  Section  3  of  the  Welfare  and  Pension 

8  Plans  Disclosure  Act  (72  Stat.  997)  is  amended  by  adding 

9  at  the  end  thereof  the  following  new  paragraphs: 

10  "(14)  The  term  'relative'  means  a  spouse,  ancestor, 

11  descendant,   brother,   sister,   son-in-law,  daughter-in-law, 

12  father-in-law,   mother-in-law,  brother-in-law,  or  sister-in- 

13  law. 

14  "(15)  The  term  'administrator'  means — 

15  "(A)  the  person  specifically  so  designated  by  the 

16  terms  of  the  plan,  collective-bargaining  agreement,  trust 

17  agreement,  contract,  or  other  instrument,  under  which 

18  the  plan  is  operated ;  or 

19  "(B)  in  the  absence  of  such  designation  (i)  the 

20  employer  in  the  case  of  an  employee  benefit  plan  estab- 

21  lished  or  maintained  by  a  single  employer,  (ii)  the  em- 

22  ployee  organization  in  the  case  of  a  plan  established  or 

23  .      maintained  by  an  employee  organization,  or  (iii)  the 

24  association,  committee,  joint  board  of  trustees,  or  other 

25  similar  group  of  representatives  of  the  parties  who  estab- 
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1  lished  or  maintained  the  plan,  in  the  case  of  a  plan  es- 

2  tablished  or  maintained  by  two  or  more  employers  or 

3  jointly  by  one  or  more  employers  and  one  or  more  em- 

4  ployee  organizations. 

5 .  "  (16)  The  term  'employee  benefit  plan'  or  'plan'  means 

6  an  employee  welfare  benefit  plan  or  an  employee  pension 

7  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

8  benefits. 

9  "  (17)  The  term  'employee  benefit  fund'  or  'fund'  means 

10  a  fund  of  money  or  other  assets  maintained  pursuant  to  or 

11  in  connection  with  an  employee  benefit  plan  and  includes 

12  employee  contributions  withheld  but  not  yet  paid  to  the  plan 

13  by  the  employer.  The  term  does  not  include:   (A)  any 

14  assets  of  an  investment  company  subject  to  regulation  under 

15  the  Investment  Company  Act  of  1940;  (B)  premium,  sub- 

16  scrip tion  charges,  or  deposits  received  and  retained  by  an 

17  insurance  carrier  or  service  or  other  organization,  except  for 

18  any  separate  account  established  or  maintained  by  an  insur- 

19  ance  carrier. 

20  "(18)  The  term  'separate  account'  means  an  account 

21  established  or  maintained  by  an  insurance  company  under 

22  which  income,  gains,  and  losses,  whether  or  not  realized, 

23  from  assets  allocated  to  such  account,  are,  in  accordance 

24  with  the  applicable  contract,  credited  to  or  charged  against 
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1  such  account  without  regard  to  other  income,  gains,  or  losses 

2  of  the  insurance  company. 

3  "(19)  The  term  'adequate  consideration'  when  used  in 

4  section  15  means  either  (A)  at  the  price  of  the  security 

5  prevailing  on  a  national  securities  exchange  which  is  regis- 
q  tered  with  the  Securities  and  Exchange  Commission,  or  (B) 
7  if  the  security  is  not  traded  on  such  a  national  securities 
g  exchange,  at  a  price  not  less  favorable  to  the  fund  than  the 
9  offering  price  for  the  security  as  established  by  the  current 

10  bid  and  asked  prices  quoted  by  persons  independent  of  the 

H  issuer  or  (C)  if  the  price  of  the  security  is  not  quoted  by 

12  persons  independent  of  the  issuer,  a  price  determined  to  be 

j 3  the  fair  value  of  the  security. 

14  "(20)  The  term  'nonforfeitable  pension  benefit'  means 

15  a  legal  claim  obtained  by  a  participant  or  his  beneficiary  to 

16  that  part  of  an  immediate  or  deferred  pension  benefit  which, 
Yi  notwithstanding  any  conditions  subsequent  which  would 
2g  affect  receipt  of  any  benefit  flowing  from  such  right,  arises 
29  from  the  participant's  covered  service  under  the  plan  and 
2Q  is  no  longer  contingent  on  the  participant  remaining  covered 

21  by  the  plan. 

22  "(21)  The  term  'covered  service'  means  that  period  of 

23  service  performed  by  a  participant  for  an  employer  or  as  a 

24  member  of  an  employee  organization  which  is  recognized 
<>-  under  the  terms  of  the  plan  or  the  collective-bargaining  agree- 
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1  ment  (subject  to  the  requirements  of  the  Retirement  Income 

2  Security  for  Employees  Act) ,  for  purposes  of  determining  a 

3  participant's  eligibility  to  receive  pension  benefits  or  for  deter- 

4  mining  the  amount  of  such  benefits. 

5  "  (22)  The  term  'pension  benefit'  means  the  aggregate, 

6  annual,  monthly,  or  other  amounts  to  which  a  participant 

7  will  become  entitled  upon  retirement  or  to  which  any  other 

8  person  is  entitled  by  virtue  of  such  participant's  death. 

9  "(23)  The  term  'accrued  portion  of  normal  retirement 

10  benefit'  means  that  amount  of  such  benefit  which,  irrespective 

11  of  whether  the  right  to  such  benefit  is  nonforfeitable,  is  equal 

12  to— 

13  "  (A)   in  the  case  of  a  profit-sharing-retirement 

14  plan  or  money  purchase  plan,  the  total  amount  credited 

15  to  the  account  of  a  participant ; 

16  "  (B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

17  the  benefit  units  credited  to  a  participant ;  or 

18  "(C)  in  the  case  of  other  types  of  pension  plans, 

19  that  portion  of  the  prospective  normal  retirement  bene- 

20  fit  of  a  participant  that  pursuant  to  rule  or  regulation, 

21  under  the  Eetirement  Income  Security  for  Employees 

22  Act,  is  determined  to  constitute  the  participant's  accrued 

23  portion  of  the  normal  retirement  benefit  under  the  terms 

24  of  the  appropriate  plan. 

25  "  (24)  The  term  'security'  means  any  note,  stock,  treas- 
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1  ury  stock,  bond,  debenture,  evidence  of  indebtedness,  certifi- 

2  cate   of   interest  or  participation  in   any  profit-sharing 

3  agreement,  collateral-trust  certificate,  preorganization  certifi- 

4  cate  or  subscription,  transferable  share,  investment  contract, 

5  voting-trust  certificate,  certificate  of  deposit  for  a  security, 

6  fractional  undivided  interest  in,  or,  in  general,  any  interest 

7  or  instrument  commonly  known  as  a  security,  or  any  certifi- 

8  cate  of  interest  or  participation  in,  temporary  or  interim  cer- 

9  tificate  for,  receipt  for,  guarantee  of,  or  warrant  or  right  to 

10  subscribe  to  or  purchase,  any  of  the  foregoing. 

11  "(25)  The  term  'fiduciary'  means  any  person  who  exer- 

12  cises  any  power  of  control,  management,  or  disposition  with 

13  respect  to  any  moneys  or  other  property  of  any  employee 

14  benefit  fund,  or  has  authority  or  responsibility  to  do  so. 

15  "  (26)  The  term  'market  value'  or  Value'  when  used  in 

16  this  Act  means  fair  market  value  where  available,  and  other- 

17  wise  the  fair  value  as  determined  pursuant  to  rule  or  regula- 

18  tion  under  this  Act." 

19  (b)  Paragraph  (1)  of  section  3  of  such  Act  is  amended 

20  by  inserting  the  words  "or  maintained"  after  the  word 

21  "established". 

22  (c)  Paragraph  (2)  of  section  3  of  such  Act  is  amended 

23  by  inserting  the  words  "or  maintained"  after  the  word 

24  "established". 

25  (d)  Paragraph  (3)  of  section  3  of  such  Act  is  amended 
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1  by  striking  out  the  word  "plan"  the  first  time  it  appears  and 

2  inserting  in  lieu  thereof  the  word  "program?. 

3  (e)  Paragraphs  (3),  (4),  (6),  and  (7)  of  section  3 

4  of  such  Act  are  amended  by  striking  out  the  words  "welfare 

5  or  pension"  wherever  they  appear. 

6  (f)  Paragraph  (13)  of  section  3  of  such  Act  is  amended 

7  to  read  as  follows : 

8  "  (13)  The  term  'party  in  interest'  means  as  to  an  em- 

9  ployee  benefit  plan  or  fund,  any  administrator,  officer,  fidu- 

10  ciary,   trustee,  custodian,  counsel,  or  employee  of  any 

11  employee  benefit   plan,   or  a  person  providing  benefit 

12  plan  services  to  any  such  plan,  or  an  employer,  any  of 

13  whose  employees  are  covered  by  such  a  plan  or  any  person 

14  controlling,  controlled  by,  or  under  common  control  with, 

15  such  employer  or  officer  or  employee  or  agent  of  such  em- 

16  ployer  or  such  person,  or  an  employee  organization  having 

17  members  covered  by  such  plan,  or  an  officer  or  employee  or 
lg  agent  of  such  an  employee  organization,  or  a  relative,  part- 

19  ner,  or  joint  venturer  or  any  of  the  above-described  persons. 

20  Whenever  the  term  'party  in  interest'  is  used  in  this  Act,  it 

21  shall  mean  a  person  known  to  be  a  party  in  interest. 

22  "  (14)  If  any  moneys  or  other  property  of  an  employee 

23  benefit  fund  are  invested  in  shares  of  an  investment  company 

24  registered  under  the  Investment  Company  Act  of  1940, 

25  such  investment  shall  not  cause  such  investment  company  or 
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1  such  investment  company's  investment  adviser  or  principal 

2  underwriter  to  be  deemed  to  be  a  'fiduciary'  or  a  'party 

3  in  interest'  as  those  terms  are  defined  in  this  Act,  except 

4  insofar  as  such  investment  company  or  its  investment  adviser 

5  or  principal  underwriter  acts  in  connection  with  an  employee 

6  benefit  fund  established  or  maintained  pursuant  to  an  em- 

7  ployee  benefit  plan  covering  employees  of  the  investment 

8  compan}',  the  investment  adviser,  or  its  principal  underwriter. 

9  Nothing  contained  herein  shall  limit  the  duties  imposed  on 

10  such  investment  company,  investment  adviser,  or  principal 

11  underwriter  by  any  other  provision  of  law." 

12  Sec.  503.  (a)  Section  4(a)  of  the  Welfare  and  Pen- 

13  sion  Plans  Disclosure  Act  is  amended  by  striking  out  the 

14  words  "welfare  or  pension",  "or  employers",  and  "or  orga- 

15  nizations"  wherever  they  appear. 

16  (b)  Paragraph  (3)   of  section  4(b)  of  such  Act  is 

17  amended  to  read  as  follows : 

18  "(3)  Such  plan  is  administered  by  a  religious  orga- 

19  nization  described  under  section  501  (c)  of  the  Internal  Rev- 

20  enue  Code  of  1954  which  is  exempt  from  taxation  under  the 

21  provisions  of  section  501  (a)  of  such  Code;" 

22  (c)  Paragraph  (4)  of  section  4(b)  of  such  Act  is 

23  amended  by  inserting  before  the  period  the  following:  ",  ex- 

24  cept  that  participants  and  beneficiaries  of  such  plan  shall  be 

25  entitled  to  maintain  an  action  to  recover  benefits  or  to  clarify 
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1  their  rights  to  future  benefits  as  provided  in  section  604  of 

2  the  Retirement  Income  Security  for  Employees  Act". 

3  (d)  Section  4(b)  of  such  Act  is  further  amended  by 

4  adding  at  the  end  thereof  the  following  new  paragraph: 

5  "  (5)  such  plan  is  established  or  maintained  outside  the 

6  United  States  primarily  for  the  benefit  of  employees  who  are 

7  not  citizens  of  the  United  States  and  the  situs  of  the  employee 

8  benefit  plan  fund  established  or  maintained  pursuant  to  such 

9  plan  is  maintained  outside  the  United  States." 

10  Sec.  504.  (a)  Section  5  (b)  of  the  Welfare  and  Pension 

11  Plans  Disclosure  Act  is  amended  ,to  read  as  follows: 

12  "  (b)  The  Secretary  may  require  the  filing  of  special 

13  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

14  is  winding  up  its  affairs,  so  long  as  moneys  or  other  assets 

15  remain  in  the  plan.  Such  reports  may  be  required  to  be  filed 

16  regardless  of  the  number  of  participants  remaining  in  the 

17  plan  and  shall  be  in  such  form  and  filed  in  such  manner  as 

18  the  Secretary  may  prescribe." 

19  (b)  Section  5  of  such  Act  is  further  amended  by  adding 

20  at  the  end  thereof  the  following  new  subsection: 

21  "  (c)  The  Secretary  may  by  regulation  provide  for  the 

22  exemption  from  all  or  part  of  the  reporting  and  disclosure 

23  requirements  of  this  Act  of  any  class  or  type  of  employee 

24  benefit  plans  if  the  Secretary  finds  that  the  application  of 
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1  such  requirements  to  such  plans  is  not  required  in  order  to 

2  implement  the  purposes  of  this  Act." 

3  Sec.  505.  Section  6  of  the  Welfare  and  Pension  Plans 

4  Disclosure  Act  is  amended  to  read  as  follows : 

5  "Sec.  6.  (a)  A  description  of  any  employee  benefit 

6  plan  shall  be  published  as  required  herein  within  ninety  days 

7  after  the  establishment  of  such  plan  or  when  such  plan 

8  becomes  subject  to  this  Act. 

9  "(b)  The  description  of  the  plan  shall  be  comprehensive 

10  and  shall  include  the  name  and  type  of  administration  of  the 

11  plan;  the  name  and  address  of  the  administrator;  the  names 

12  and  addresses  of  any  person  or  persons  responsible  for  the 

13  management  or  investment  of  plan  funds;  the  schedule  of 

14  benefits;  a  description  of  the  provisions  providing  for  vested 

15  benefits  written  in  a  manner  calculated  to  be  understood 

16  by  the  average  participant;  the  source  of  the  financing 

17  of  the  plan  and  identity  of  any  organization  through  which 

18  benefits  are  provided;  whether  records  of  the  plan  are  kept 

19  on  a  calendar  year  basis,  or  on  a  policy  or  other  fiscal  year 

20  basis,  and  if  on  the  latter  basis,  the  date  of  the  end  of  such 

21  policy  or  fiscal  year;  the  procedures  to  be  followed  in  present- 

22  ing  claims  for  benefits  under  the  plan  and  the  remedies  avail- 

23  able  under  the  plan  for  the  redress  of  claims  which  are  denied 

24  in  whole  or  in  part.  Amendments  to  the  plan  reflecting 

25  changes  in  the  data  and  information  included  in  the  original 
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1  plan,  other  than  data  and  information  also  required  to  be 

2  included  in  annual  reports  under  section  7,  shall  be  included 

3  in  the  description  on  and  after  the  effective  date  of  such 

4  amendments.  Any  change  in  the  information  required  by  this 

5  subsection  shall  be  reported  in  accordance  with  regulations 

6  prescribed  by  the  Secretary." 

7  Sec.  506.  (a)  Subsection  (a)  of  section  7  of  the  Wel- 

8  fare  and  Pension  Plans  Disclosure  Act  is  amended  by  adding 

9  the  number  "  ( 1 )  "  after  the  letter  "  (a)  ",  and  by  striking  out 

10  that  part  of  the  first  sentence  which  precedes  the  word  "if"  the 

11  first  time  it  appears  and  inserting  in  lieu  thereof  the  words 

12  "An  annual  report  shall  be  published  with  respect  to  any 

13  employee  benefit  plan  if  the  plan  provides  for  an  employee 

14  benefit  fund  subject  to  section  15  of  this  Act  or". 

15  (b)  Section  7(a)  ( 1 )  of  such  Act  is  further  amended  by 

16  striking  out  the  word  "investigation"  and  inserting  in  lieu 

17  thereof  the  words  "notice  and  opportunity  to  be  heard",  by 

18  striking  out  the  words  "year  (or  if"  and  inserting  in  lieu 

19  thereof  the  words  "policy  or  fiscal  year  on  which",  adding  a 

20  period  after  the  word  "kept",  and  striking  out  all  the  words 

21  following  the  word  "kept". 

22  (c)  Section  7  (a)  of  such  Act  is  further  amended  by 

23  adding  the  following  paragraphs : 

24  "(2)  If  some  or  all  of  the  benefits  under  the  plan  are 

25  provided  by  an  insurance  carrier  or  service  or  other  or- 
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1  ganization,  such  carrier  or  organization  shall  certify  to;  the 

2  administrator  of  such  plan,  within  one  hundred  and  twenty 

3  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal 

4  year,  as  the  case  m?y  be,  such  information  as  determined  by 

5  the  Secretary  to  be  necessary  to  enable  such  administrator  to 

6  comply  with  the  requirements  of  this  Act. 

7  "(3)  The  administrator  of  an  employee  benefit  plan 

8  shall  cause  an  audit  to  be  made  annually  of  the  employee 

9  benefit  fund  established  in  connection  with  or  pursuant  to  the 

10  provisions  of  the  plan.  Such  audit  shall  be  conducted  in  ac- 

11  cordance  with  accepted  standards  of  auditing  by  an  independ- 

12  ent  certified  or  licensed  public  accountant,  but  nothing  herein 

13  shall  be  construed  to  require  such  an  audit  of  the  books  or 

14  records  of  any  bank,  insurance  company,  or  other  institution 

15  providing  insurance,  investment,  or  related  function  for  the 

16  plan,  if  such  books  or  records  are  subject  to  periodic  exam- 

17  ination  by  any  agency  of  the  Federal  Government  or  the 

18  government  of  any  State.  The  auditor's  opinion  and  com- 

19  ments  with  respect  to  the  financial  information  required  to 

20  be  furnished  in  the  annual  report  by  the  plan  administrator 

21  shall  form  a  part  of  such  report.,, 

22  (d)  Sections  7  (b)  and  (c)  of  such  Act  are  amended 

23  to  read  as  follows : 

24  "(b)  A  report  under  this  section  shall  include — 

25  "  ( 1 )  the  amount  contributed  by  each  employer ; 
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1  the  amount  contributed  by  the  employees;  the  amount 

2  of  benefits  paid  or  otherwise  furnished;  the  number  of 

3  employees  covered;  a  statement  of  assets,  liabilities,  re- 

4  ceipts,  and  disbursements  of  the  plan;  a  detailed  state- 

5  ment  of  the  salaries  and  fees  and  commissions  charged 

6  to  the  plan,  to  whom  paid,  in  what  amount,  and  for 

7  what  purposes ;  the  name  and  address  of  each  fiduciary, 

8  his  official  position  with  respect  to  the  plan,  his  rela- 

9  tionship  to  the  employer  of  the  employees  covered  by  the 

10  plan,  or  the  employee  organization,  and  any  other  office, 

11  position,  or  employment  he  holds  with  any  party  in 

12  interest; 

13  "(2)  a  schedule  of  all  investments  of  the  fund  show- 

14  ing  as  of  the  end  of  the  fiscal  year : 

15  "(A)  the  aggregate  cost  and  aggregate  value 

16  of  each  security,  by  issuer, 

17  "(B)  the  aggregate  cost  and  aggregate  value, 

18  by  type  or  category,   of  all  other  investments,  and 

19  separately  identifying  (i)  each  investment,  the  value 

20  of  which  exceeds  3  per  centum  of  the  value  of  the 

21  fund  and  (ii)  each  investment  in  securities  or  prop- 

22  erties  of  any  person  known  to  be  a  party  in  interest ; 

23  "(3)  a  schedule  showing  the  aggregate  amount, 

24  by  type  of  security,  of  all  purchases,  sales,  redemptions, 

25  and  exchanges  of  securities  made  during  the  reporting 
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1  period;  a  list  of  the  issuers  of  such  securities;  and  in 

2  addition,  a  schedule  showing,  as  to  each  separate  trans- 

3  action  with  or  without  respect  to  securities  issued  by  any 

4  person  known  to  be  a  party  in  interest,  the  issuer,  the 

5  type  and  class  of  security,  the  quantity  involved  in  the 

6  transaction,  the  gross  purchase  price,  and  in  the  case 

7  of  a  sale,  redemption,  or  exchange,  the  gross  and  net 

8  proceeds  (including  a  description  and  the  value  of  any 

9  consideration  other  than  money)  and  the  net  gain  or 

10  loss,  except  that  such  schedule  shall  not  include  distribu- 

11  tion  of  stock  or  other  distributions  in  kind  from  profit- 

12  sharing  or  similar  plans  to  participants  separated  from 

13  the  plan ; 

14  "(4)  a  schedule  of  purchases,  sales,  or  exchanges 

15  during  the  year  covered  by  the  report  of  investment 

16  assets  other  than  securities — 

17  "(A)  by  type  or  category  of  asset  the  aggre- 

18  gate  amount  of  purchases,  sales,  and  exchanges ;  the 

19  aggregate  expenses  incurred  in  connection  there- 

20  with;  and  the  aggregate  net  gain  (or  loss)  on  sales, 

21  and 

22  "(B)  for  each  transaction  involving  a  person 

23  known  to  be  a  party  in  interest  and  for  each  trans- 

24  action  involving  over  3  per  centum  of  the  fund,  an 

25  indication  of  each  asset  purchased,  sold,  or  exchanged 
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1  (and,  in  the  case  of  fixed  assets  such  as  land,  build- 

2  ings,  and  leaseholds,  the  location  of  the  asset)  ;  the 

3  purchase  or  selling  price;  expenses  incurred  in  con- 

4  nection  with  the  purchase,  sale,  or  exchange;  the 

5  cost  of  the  asset  and  the  net  gain  (or  loss)  ort  each 

6  sale;  the  identity  of  the  seller  in  the  case  of  a  pur- 

7  ,  chase,  or  the  identity  of  the  purchaser  in  the  case  of 

8  a  sale,  and  his  relationship  to  the  plan,  the  employer, 

9  or  any  employee  organization ; 

10  "(5)  a  schedule  of  all  loans  made  from  the  fund 

11  during  the  reporting  year  or  outstanding  at  the  end  of 

12  the  year,  and  a  schedule  of  principal  and  interest  pay- 

13  ments  received  by  the  fund  during  the  reporting  year, 

14  aggregated  in  eaeh  case  by  type  of  loan,  and  in  addition, 

15  a  separate  schedule  showing  as  to  each  loan  which — 

16  "(A)  was  made  to  a  party  in  interest,  or 

17  "(B)  was  in  default,  or 

18  "(C)  was  written  off  during  the  year  as  un- 

19  collectable,  or 

20  "(D)  exceeded  3  per  centum  of  the  value  of 

21  the  fund, 

22  the  original  principal  amount  of  the  loan,  the  amount  of 

23  principal  and  interest  received  during  the  reporting  year, 

24  the  unpaid  balance,  the  identity  and  address  of  the  loan 

25  obligor,  a  detailed  description  of  the  loan  (including  date 

25-028  O  -  76  -  vol.  1  -  14 
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1  of  making  and  maturity,  interest  rate,  the  type  and  value 

2  of  collerateral,  and  the  material  terms),  the  amount  of 

3  principal  and  interest  overdue  (if  any)  and  as  to  loans 

4  written  off  as  uncollectable  an  explanation  thereof; 

5  "  (6)  a  list  of  all  leases  with — 

6  "  (A)   persons  other  than  parties  in  interest 

7  who  are  in  default,  and 

8  "(B)  any  party  in  interest, 

9  including  information  as  to  the  type  of  property  leased 

10  (and,  in  the  case  of  fixed  assets  such  as  land,  buildings, 

11  leaseholds,  and  so  forth,  the  location  of  the  property) , 

12  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 

13  plan  is  leasing,  the  relationship  of  such  lessors  and  les- 
34  sees,  if  any,  to  the  plan,  the  employer,  employee  organi- 

15  zation,  or  any  other  party  in  interest,  the  terms  of  the 

16  lease  regarding  rent,  taxes,  insurance,  repairs,  expenses, 

17  and  renewal  options;  if  property  is  leased  from  persons 

18  described  in  (B)  the  amount  of  rental  and  other  ex- 

19  penses  paid  during  the  reporting  year;  and  if  property 

20  is  leased  to  persons  described  in  (A)  or  (B) ,  the  date 

21  the  leased  property  was  purchased  and  its  cost,  the  date 

22  the  property  was  leased  and  its  approximate  value  at 

23  such  date,  the  gross  rental  receipts  during  the  reporting 

24  period,  the  expenses  paid  for  the  leased  property  during 

25  the  reporting  period,  the  net  receipt  from  the  lease,  and 
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1  with  respect  to  any  such  leases  in  default,  their  identity, 

2  the  amounts  in  arrears,  and  a  statement  as  to  what  steps 

3  have  been  taken  to  collect  amounts  due  or  otherwise  rem- 

4  edy  the  default ; 

5  "(7)  a  detailed  list  of  purchases,  sales,  exchanges, 

6  or  any  other  transactions  with  any  party  in  interest  made 

7  during  the  year,  including  information  as  to  the  asset 

8  involved,  the  price,  any  expenses  connected  with  the 

9  transaction,  the  cost  of  the  asset,  the  proceeds,  the  net 

10  gain  or  loss,  the  identity  of  the  other  party  to  the  trans- 

11  action  and  his  relationship  to  the  plan ; 

12  "(8)  subject  to  rules  of  the  Secretary  designed  to 

13  preclude  the  filing  of  duplicate  or  unnecessary  state- 

14  ments  if  some  or  all  of  the  assets  of  a  plan  or  plans  arc 

15  held  in  a  common  or  collective  trust  maintained  by  a 

16  bank  or  similar  institution  or  in  a  separate  account  main- 

17  tained  by  an  insurance  carrier,  the  report  shall  include 

18  a  statement  of  assets  and  liabilities  and  a  statement  of 

19  receipts  and  disbursements  of  such  common  or  collective 

20  trust  or  separate  account  and  such  of  the  information 

21  required  under  paragraphs  (2),  (#),  (4),  (5),  (6), 

22  and  (7)  of  section  7(b)  with  respect  to  such  common 

23  or  collective  trust  or  separate  account  as  the  Secretary 

24  may  determine  appropriate  by  regulation.  In  such  case 

25  the  bank  or  similar  institution  or  insurance  carrier  shall 
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1  certify  to  the  administrator  of  such  plan  or  plans,  within 

2  one  hundred  and  twenty  days  after  the  end  of  each 

3  calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be, 

4  the  information  determined  by  the  Secretary  to  be  nec- 

5  essary  to  enable  the  plan  administrator  to  comply  with 

6  the  requirements  of  this  Act;  and 

7  "  (9)  in  addition  to  reporting  the  information  called 

8  for  by  this  subsection,  the  administrator  may  elect  to 

9  furnish  other  information  as  to  investment  or  rein- 

10  vestment  of  the  fund  as  additional  disclosures  to  the 

11  Secretary. 

12  "  (c)  If  the  only  assets  from  which  claims  against  an 

13  employee  benefit  plan  may  be  paid  are  the  general  assets 

14  of  the  employer  or  the  employee  organization,  the  report 

15  shall  include  (for  each  of  the  past  five  years)  the  benefits 

16  paid  and  the  average  number  of  employees  eligible  for 

17  participation." 

18  (e)  Section  7  (d)  of  such  Act  is  amended  by  striking 

19  out  the  capital  "T"  in  the  word  "The"  the  first  time  it 

20  appears  in  paragraphs  (1)  and  (2)  and  inserting  in  lieu 

21  thereof  a  lowercase  "t". 

22  (f)  Section  7(e)  of  such  Act  is  amended  to  read  as 

23  follows : 

24  "  (e)  Every  employee  pension  benefit  plan  shall  include 

25  with  its  annual  report  (to  the  extent  applicable)  the  fol- 

26  Lowing  information : 
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1  "  ( 1 )  the  type  and  basis  of  funding, 

2  "(2)  the  number  of  participants,  both  retired  and 

3  nonretired,  covered  by  the  plan, 

4  "(3)    the  amount  of  all  reserves  or  net  assets 

5  accumulated  under  the  plan, 

6  "  (4)  the  present  value  of  all  liabilities  for  all  non- 

7  forfeitable  pension  benefits  and  the  present  value  of  all 

8  other  accrued  liabilities, 

9  "  (5)  the  ratios  of  the  market  value  of  the  reserves 
10  and  assets  described  in  (3)  above  to  the  liabilities  de- 
ll        scribed  in  (4)  above. 

12  "  (6)  a  copy  of  the  most  recent  actuarial  report,  and 

13  "(A)  (i)    the  actuarial  assumptions  used  in 

14  computing  the  contributions  to  a  trust  or  payments 

15  under  an  insurance  contract,  (ii)  the  actuarial  as- 

16  sumptions  used  in  determining  the  level  of  benefits, 
^  and  (iii)  the  actuarial  assumptions  used  in  connec- 

tion  with  the  other  information  required  to  be 
furnished  under  this  subsection,  insofar  as  any  such 

20  actuarial  assumptions  are  not  included  in  the  most 

21  recent  actuarial  report, 

"(B)  (i)  if  there  is  no  such  report,  or  (ii)  if 
any  of  the  actuarial  assumptions  employed  in  the 

94- 

annual  report  differ  from  those  in  the  most  recent 
actuarial  report,  or  (iii)  if  different  actuarial  as- 
sumptions  are  used  for  computing  contributions  or 
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1  payments  then  are  used  for  any  other  purpose,  a 

2  statement  explaining  same;  and 

3  "(7)  sucn  other  reasonable  information  pertinent 

4  to  disclosure  under  this  subsection  as  the  Secretary  may 

5  by  regulation  prescribe." 

6  (g)  Section  7  of  such  Act  is  further  amended  by  strik- 

7  ing  out  in  their  entirety  subsections  (f ) ,  (g) ,  and  (h) . 

8  Sec.  507.  (a)  Section  8  of  the  Welfare  and  Pension 

9  Plans  Disclosure  Act  is  amended  by  striking  out  subsections 

10  (a)  and  (b)  in  their  entirety  and  by  redesignating  subsec- 

11  tion  (c)  as  subsection  (a).  The  subsection  redesignated  as 

12  subsection  (a)  is  further  amended  by  striking  out  the  words 

13  "of  plans"  after  the  word  "descriptions",  striking  out  the 

14  word  "the"  before  the  word  "annual"*  and  adding  the  word 

15  "plan"  before  the  word  "descriptions". 

16  (b)  Such  secction  is  further  amended  by  adding  subsec- 

17  tions  (b),  (c),  and  (d),  to  read  as  follows: 

18  "(b)  The  administrator  of  any  employee  benefit  plan 

19  subject  to  this  Act  shall  file  with  the  Secretary  a  copy  of  the 

20  plan  description  and  each  annual  report.  The  Secretary  shall 

21  make  copies  of  such  descriptions  and  annual  reports  available 

22  for  public  inspection. 

23  "(c)  Publication  of  the  plan  descriptions  and  annual 

24  reports  required  by  this  Act  shall  be  made  to  participants 

25  and  beneficiaries  of  the  particular  plan  as  follows: 
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1  "  ( 1 )  the  administrator  shall  make  copies  of  the 

2  plan  description  (including  all  amendments  or  modifica- 

3  tions  thereto)  and  the  latest  annual  report  and  the  bar- 

4  gaining  agreement,  trust  agreement,  contract,  or  other 

5  instrument  under  which  the  plan  was  established  or 

6  is  operated  available  for  examination  by  any  plan  par- 

7  ticipant  or  beneficiary  in  the  principal  office  of  the 

8  administrator ; 

9  "(2)  the  administrator  shall  furnish  to  any  plan 

10  participant  or  beneficiary  so  requesting  in  writing  a  fair 

11  summary  of  the  latest  annual  report; 

12  "  (3)  the  administrator  shall  furnish  or  make  avail- 

13  able,  whichever  is  most  practicable:  (i)  to  every  partici- 

14  pant  upon  his  enrollment  in  the  plan  and  within  one 

15  hundred  and  twenty  days  after  each  major  amendment 

16  to  the  plan,  a  summary  of  the  plan's  important  pro- 

17  visions,  including  the  names  and  addresses  of  any  person 

18  or  persons  responsible  for  the  management  or  investment 

19  of  plan  funds,  and  requirements  of  the  amendment, 

20  whichever  is  applicable,  written  in  a  manner  calculated 

21  to  be  understood  by  the  average  participant;  such  ex- 

22  planation  shall  include  a  description  of  the  benefits  avail- 

23  able  to  the  participant  under  the  plan  and  circumstances 

24  which  may  result  in  disqualification  or  ineligibility,  and 

25  the  requirements  of  the  Welfare  and  Pension  Plans 
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1  Disclosure  Act  with  respect  to  the  availability  of  copies 

2  of  the  plan  bargaining  agreement,  trust  agreement,  con- 

3  tract  or  other  instrument  under  which  the  plan  is  estab- 

4  lished  or  operated;  and  (ii)  to  every  participant  every 

5  three  years  (commencing  January  1,  1975) ,  a  revised 

6  up-to-date  summary  of  the  plan's  important  provisions 

7  and  major  amendments  thereto,  written  in  a  manner  cal- 

8  culated  to  be  understood  by  the  average  participant ;  and 

9  (iii)  to  each  plan  participant  or  beneficiary  so  request- 

10  ing  in  writing  a  complete  copy  of  the  plan  description 

11  (including  all  amendments  or  modifications  thereto)  or 

12  a  complete  copy  of  the  latest  annual  report,  or  both.  He 

13  shall  in  the  same  way  furnish  a  complete  copy  of  any 

14  bargaining  agreement,  trust  agreement,  contract,  or  other 

15  instrument  under  which  the  plan  is  established  or  op- 

16  erated.  In  accordance  with  regulations  of  the  Secretary, 

17  an  administrator  may  make  a  reasonable  charge  to  cover 

18  the  cost  of  furnishing  such  complete  copies. 

19  "  (d)  In  the  event  a  plan  is  provided  a  variance  with 

20  respect  to  standards  of  vesting,  funding,  or  both,  pursuant  to 

21  title  II  of  the  Retirement  Income  Security  for  Employees 

22  Act,  the  administrator  shall  furnish  or  make  available,  which- 

23  ever  is  most  practicable,  notice  of  such  action  to  each  partici- 

24  pant  in  a  manner  calculated  to  be  understood  by  the  average 
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1  participant,  and  in  such  form  and  detail  and  for  such  periods 

2  as  may  be  prescribed  by  the  Secretary." 

3  Sec.  508.  Section  9(d)  of  such  Act  is  amended  to  elim- 

4  inate  the  words  "after  first  requiring  certification  in  accord- 

5  ance  with  section  7  (b)  ". 

6  Sec.  509.  Section  14  of  such  Act  is  amended  to  read 

7  as  follows: 

8  "Sec.  14.  (a)  (1)  There  is  hereby  established  an  Advi- 

9  sory  Council  on  Employee  Welfare  and  Pension  Benefit 

10  Plans  (hereinafter  referred  to  as  the  'Council')  consisting 

11  of  twenty-one  members  appointed  by  the  Secretary.  Not  more 

12  than  ten  members  of  the  Council  shall  be  members  of  the 

13  same  political  party. 

14  r<(2)  Members  shall  be  appointed  from  among  persons 

15  recommended  by  groups  or  organizations  which  they  shall 

16  represent  and  shall  be  persons  qualified  to  appraise  the  pro- 

17  grams  instituted  under  this  Act  and  the  Retirement  Income 

18  Security  for  Employees  Act. 

19  "(3)  Of  the  members  appointed,  five  shall  be  repre- 

20  sentatives  of  labor  organizations ;  five  shall  be  representatives 

21  of  management;  one  representative  each  from  the  fields  of 

22  insurance,  corporate  trust,  actuarial  counseling,  investment 

23  counseling,  and  the  accounting  field;  and  six  representatives 

24  shall  be  appointed  from  the  general  public. 
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1  "  (4)  Members  shall  serve  for  terms  of  three  years,  ex- 

2  eept  that  of  those  first  appointed,  six  shall  be  appointed  for 

3  terms  of  one  year,  seven  shall  be  appointed  for  terms  of  two 

4  years,  and  eight  shall  be  appointed  for  terms  of  three  years. 

5  A  member  may  be  reappointed,  and  a  member  appointed  to 

6  fill  a  vacancy  shall  be  appointed  only  for  the  remainder  of 

7  such  term.  A  majority  of  members  shall  constitute  a  quorum 

8  and  action  shall  be  taken  only  by  a  majority  vote  of  those 

9  present. 

10  "(5)  Members  shall  be  paid  compensation  at  the  rate 

11  of  $150  per  day  when  engaged  in  the  actual  performance 

12  of  their  duties  except  that  any  such  member  who  holds  an- 

13  other  office  or  position  under  the  Federal  Government  shall 

14  serve  without  additional  compensation.  Any  member  shall 

15  receive  travel  expenses,  including  per  diem  in  lieu  of  sub- 

16  sistence  as  authorized  by  section  5703  of  title  5,  United 

17  States  Code,  for  persons  in  the  Government  service  em- 

18  ployed  intermittently. 

19  "  (b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

20  Secretary  with  respect  to  the  carrying  out  of  their  functions 

21  under  this  Act,  and  to  submit  to  the  Secretary  recommenda- 

22  tions  with  respect  thereto.  The  Council  shall  meet  at  least 

23  four  times  each  year  and  at  such  other  times  as  the  Secretary 

24  requests.  At  the  beginning  of  each  regular  session  of  the 

25  Congress,  the  Secretary  shall  transmit  to  the  Senate  and 
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1  House  of  Representatives  each  recommendation  which  he  has 

2  received  from  the  Council  during  the  preceding  calendar 

3  year  and  a  report  covering  his  activities  under  the  Act  for 

4  the  preceding  fiscal  year,  including  full  information  as  to 

5  the  number  of  plans  and  their  size,  the  results  of  any  studies 

6  he  may  have  made  of  such  plans  and  the  operation  of  this 

7  Act  and  such  other  information  and  data  as  he  may  deem 

8  desirable  in  connection  with  employee  welfare  and  pension 

9  benefit  plans. 

10  "  (c)  The  Secretary  shall  furnish  to  the  Council  an  ex- 

11  ecutive  secretary  and  such  secretarial,  clerical,  and  other 

12  services  as  are  deemed  necessary  to  conduct  its  business.  The 

13  Secretary  may  call  upon  other  agencies  of  the  Government 

14  for  statistical  data,  reports,  and  other  information  which  will 

15  assist  the  Council  in  the  performance  of  its  duties." 

16  Sec.  510.  The  Welfare  and  Pension  Plans  Disclosure 

17  Act  is  further  amended  by  renumbering  sections  15,  16,  17, 

18  and  18  as  sections  16,  17,  18,  and  19,  respectively,  and  by 

19  inserting  the  following  new  section  immediately  after  section 

20  14: 

21  ' 'fiduciary  standards 

22  "Sec.  15.  (a)  Every  employee  benefit  fund  established 

23  to  provide  for  the  payment  of  benefits  under  an  employee's 

24  benefit  plan  shall  be  established  or  maintained  pursuant 

25  to  a  duly  executed  written  document  which  shall  set  forth 
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1  the  purpose  or  purposes  for  which  such  fund  is  established 

2  and  the  detailed  basis  on  which  payments  are  to  be  made  into 

3  and  out  of  such  fund.  Such  fund  shall  be  deemed  to  be  a 

4  trust  and  shall  be  held  for  the  exclusive  purpose  of  (1) 

5  providing  benefits  to  participants  in  the  plan    and  their 

6  beneficiaries  and    (2)    defraying  reasonable  expenses  of 

7  administering  the  plan. 

8  "(b)  (1)  A  fiduciary  shall  discharge  his  duties  with 

9  respect  to  the  fund — 

10  "(A)  with  the  care  under  the  circumstances  then 

11  prevailing  that  a  prudent  man  acting  in  a  like  capacity 

12  and  familiar  with  such  matters  would  use  in  the  conduct 

13  of  an  enterprise  of  a  like  character  and  with  like  aims; 

14  and 

15  "(B)  subject  to  the  standards  in  subsection  (a) 

16  and  in  accordance  with  the  documents  and  instruments 

17  governing  the  fund  insofar  as  is  consistent  with  this  Act, 

18  except  that  (i)  any  assets  of  the  fund  remaining  upon 

19  dissolution  or  termination  of  the  fund  shall,  after  com- 

20  plete  satisfaction  of  the  rights  of  all  beneficiaries  to 

21  benefits  accrued  to  the  date  of  dissolution  or  termination, 

22  be  distributed  ratably  to  the  beneficiaries  thereof  or,  if 

23  the  trust  agreement  so  provides,  to  the  contributors 

24  thereto;  and  (ii)  that  in  the  case  of  a  registered  pension 

25  or  profit-sharing-retirement  plan,  such  distribution  shall 
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1  be  subject  to  the  requirements  of  the  Retirement  Income 

2  Security  for  Employees  Act. 

3  "(2)  Except  as  permitted  hereunder,  a  fiduciary  shall 

4  not — 

5  "  (A)  rent  or  sell  property  of  the  fund  to  any  person 

6  known  to  be  a  party  in  interest  of  the  fund ; 

7  "(B)  rent  or  purchase  on  behalf  of  the  fund  any 

8  property  known  to  be  owned  by  a  party  in  interest  of 

9  the  fund ; 

10  "(C)  deal  with  such  fund  in  his  own  interest  or  for 

11  his  own  account ; 

12  "(D)  represent  any  other  party  with  such  fund,  or 

13  in  any  way  act  on  behalf  of  a  party  adverse  to  the  fund 

14  or  adverse  to  the  interests  of  its  participants  or  bene- 

15  ficiaries; 

16  "(E)   receive  any  consideration  from  any  party 

17  dealing  with  such  fund  in  connection  with  a  transaction 

18  involving  the  fund  for  the  fiduciary's  personal  interest 

19  or  for  the  personal  interest  of  any  party  in  interest; 

20  "(E)  loan  money  or  other  assets  of  the  fund  to  any 

21  party  in  interest  of  the  fund ; 

22  "  (G)  furnish  goods,  services,  or  facilities  of  the  fund 

23  to  any  party  in  interest  of  the  fund ; 

24  "  (H)  permit  the  transfer  of  any  assets  or  property 
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1  of  the  fund  to,  or  its  use  by  or  for  the  benefit  of,  any 

2  party  in  interest  of  the  fund ;  or 

3  "(I)  permit  any  of  the  assets  of  the  fund  to  be 

4  held,  deposited,  or  invested  outside  the  United  States 

5  unless  the  indicia  of  ownership  remain  within  the  juris- 

6  diction  of  a  United  States  District  Court,  except  as 

7  authorized  by  the  Secretary  by  rule  or  regulation.  The 

8  Secretary,  by  rules  or  regulations  or  upon  application 

9  of  any  fiduciary  or  party  in  interest,  by  order,  shall  pro- 

10  vide  for  the  exemption  conditionally  or  unconditionally 

11  of  any  fiduciary  or  class  of  fiduciaries  or  transaction  or 

12  class  of  transactions  from  all  or  part  of  the  proscriptions 

13  contained  in  this  subsection  15(b)  (2)  when  the  Secre- 

14  tary  finds  that  to  do  so  is  consistent  with  the  purposes  of 

15  this  Act  and  is  in  the  interest  of  the  fund  or  class  of  funds 

16  and  the  participants  and  beneficiaries:  Provided,  how- 

17  ever,  That  any  such  exemption  shall  not  relieve  a  fidu- 

18  ciary  from  any  other  applicable  provisions  of  this  Act. 

19  "(c)  Nothing  in  this  section  shall  be  construed  to  pro- 

20  hibit  the  fiduciary  from — 

21  "  ( 1 )  receiving  any  benefit  to  which  he  may  be 

22  entitled  as  a  participant  or  beneficiary  in  the  plan  under 

23  which  the  fund  was  established; 

24  "(2)   receiving  any  reasonable  compensation  for 

25  services  rendered,  or  for  the  reimbursement  of  expenses 
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1  properly  and  actually  incurred,  in  the  performance  of 

2  his  duties  with  the  fund,  or  receiving  in  a  fiduciary  ca- 

3  pacity  proceeds  from  any  transaction  involving  plan 

4  funds,  except  that  no  person  so  serving  who  already 

5  receives  full-time  pay  from  an  employer- or  an  association 

6  of  employers  whose  employees  are  participants  in  the 

7  plan  under  which  the  fund  was  established,  or  from  an 

8  employee  organization  whose  members  are  participants 

9  in  such  plan  shall  receive  compensation  from  such  fund, 

10  except  for  reimbursement  of  expenses  properly  and  actu- 

11  ally  incurred  and  not  otherwise  reimbursed; 

12  "(3)  serving  in  such  position  in  addition  to  being 

13  an  officer,  employee,  agent,  or  other  representative  of 

14  a  party  in  interest; 

15  "(4)  engaging  in  the  following  transactions: 

16  "  (A)  holding  or  purchasing  on  behalf  of  the 

17  fund  any  security  which  has  been  issued  by  an  em- 

18  ployer  whose  employees  are  participants  in  the  plan, 

19  under  which  the  fund  was  established  or  a  corpo- 

20  ration  controlling,  controlled  by,  or  under  common 

21  control  with  such  employer,  except  that  (i)  the  pur- 

22  chase  of  any  security  is  for  no  more  than  adequate 

23  consideration  in  money  or  money's  worth,  and  (ii) 

24  that  if  an  employee  benefit  fund  is  one  which  pro- 

25  vides  primarily  for  benefits  of  a  stated  amount,  or 
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1  an  amount  determined  by  an  employee's  compen- 

2  sation,  an  employee's  period  of  service,  or  a  com- 

3  bination  of  both,  or  money  purchase  type  benefits 

4  based  on  fixed  contributions  which  are  not  geared 

5  to  the  employer's  profits,  no  investment  shall  be 

6  held  or  made  by  a  fiduciary  of  such  a  fund  in 

7  securities  of  such  employer  or  of  a  corporation  con- 

8  trolling,  controlled  by,  or  under  common  control 

9  with  such  employer,  if  such  investment,  when  added 

10  to  such  securities  already  held,  exceeds  10  per  cen- 

11  turn  of  the  fair  market  value  of  the  assets  of  the 

12  fund.  Notwithstanding  the  foregoing,  such  10  per 

13  centum  limitation  shall  not  apply  to  profit  sharing, 
34  stock  bonus,  thrift  and  savings  or  other  similar  plans 

15  which  explicitly  provide  that  some  or  all  of  the  plan 

16  funds  may  be  invested  in  securities  of  such  employer 

17  or  a  corporation  controlling,  controlled  by,  or  under 

18  common  control  with  such  employer,  nor  shall  said 

19  plans  be  deemed  to  be  limited  by  any  diversification 

20  rule  as  to  the  percentage  of  plan  funds  which  may 

21  be  invested  in  such  securities.  Profit  sharing,  stock 

22  bonus,  thrift,  or  other  similar  plans,  which  are  in 

23  existence  on  the  date  of  enactment  and  which  allow 

24  investment  in  such  securities  without  explicit  pro- 

25  vision  in  the  plan,  shall  remain  exempt  from  the  10 
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1  per  centum  limitation  until  the  expiration  of  one 

2  year  from  the  date  of  enactment  of  Ketirement  ln- 

3  come  Security  for  Employees  Act.  Nothing  con- 

4  tained  in  this  subparagraph  shall  be  construed  to 

5  relieve  profit  sharing,  stock  bonus,  thrift  and  sav- 
(j  ings  or  other  similar  plans  from  any  other  applicable 

7  requirements  of  this  section; 

8  "(B)  purchasing  on  behalf  of  the  fund  any 

9  securit}'  or  selling  on  behalf  of  the  fund  any  security 

10  which  is  acquired  or  held  by  the  fund,  to  or  from  a 

11  party  in  interest  if  (i)  at  the  time  of  such  purchase 

12  or  sale  the  security  is  of  a  class  of  securities  which  is 

13  listed  on  a  national  securities  exchange  registered 

14  under  the  Securities  Exchange  Act  of  1934  or  which 

15  has  been  listed  for  more  than  one  month  (after  the 
K3  date  of  enactment  of  this  Act)  on  an  electronic  quo- 
17  tation  system  administered  by  a  national  securities 
lg  association  registered  under  the  Securities  Exchange 

19  Act  of  1934,  (ii)  no  brokerage  commission,  fee  (ex- 

20  cept  for  customary  transfer  fees) ,  or  other  remunera- 

21  tion  is  paid  in  connection  with  such  transaction,  (iii) 

22  adequate  consideration  is  paid,  and  (iv)  that  in  the 

23  event  the  security  is  one  described  in  subparagraph 
04  (A) ,  the  transaction  has  received  the  prior  approval 
25  of  the  Secretary ; 
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1  "(5)  making  any  loan  to  participants  or  benefi- 

2  ciaries  of  the  plan  under  which  the  fund  was  established 

3  where  such  loans  are  available  to  all  participants  or 

4  beneficiaries  on  a  nondiscriminatory  basis  and  are  made 

5  in  accordance  with  specific  provisions  regarding  such 
loans  set  forth  in  the  plan ; 

7  "(6)   contracting  or  making  reasonable  arrange- 

8  ments  with  a  party  in  interest  for  office  space  and  other 

9  services  necessary  for  the  operation  of  the  plan  and  pay- 

10  ing  reasonable  compensation  therefor ; 

11  "(7)  following  the  specific  instructions  in  the  trust 

12  instrument  or  other  document  governing  the  fund  insofar 

13  as  consistent  with  the  specific  prohibitions  listed  in  sub- 

14  section  (b)  (2)  ; 

15  "(8)  taking  action  pursuant  to  an  authorization  in 

16  the  trust  instrument  or  other  document  governing  the 

17  fund,  provided  such  action  is  consistent  with  the  pro- 

18  visions  of  subsection  (b). 

19  "(d)   Nothing  in  this  section  shall  be  construed  to 

20  prohibit  a  person  who  is  a  party  in  interest  by  reason  of 

21  providing  benefit  plan  services  to  a  plan,  from  providing 

22  any  other  services  ordinarily  and  customarily  furnished  at 

23  arm's  length  by  such  person,  to  any  fiduciary  or  any  other 

24  party  in  interest  to  the  plan,  and  nothing  in  this  section  shall 

25  be  construed  to  preclude  any  fiduciary  or  party  in  interest 
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1  in  the  plan  from  purchasing  such  services  or  contracting 

2  or  making  reasonable  arrangements  for  the  receipt  of  such 

3  services  on  such  terms  as  are  fair  and  reasonable. 

4  "(e)  Any  fiduciary  who  breaches  any  of  the  respon- 

5  sibilities,  obligations,  or  duties  imposed  upon  fiduciaries  by 

6  this  Act  shall  be  personally  liable  to  such  fund  for  any  losses 

7  to  the  fund  resulting  from  such  breach,  and  to  pay  to  such 

8  fund  any  profits  which  have  inured  to  such  fiduciary  through 

9  use  of  assets  of  the  fund. 

10  "  (f)  When  two  or  more  fiduciaries  undertake  jointly  the 

11  performance  of  a  duty  or  the  exercise  of  a  power,  or  where 

12  two  or  more  fiduciaries  are  required  by  an  instrument 

13  governing  the  fund  to  undertake  jointly  the  performance  of 

14  a  duty  or  the  exercise  of  power,  but  not  otherwise,  each  of 

15  such  fiduciaries  shall  have  the  duty  to  prevent  any  other 

16  such  cofiduciary  from  committing  a  breach  of  responsi- 

17  bility,  obligation,  or  duty  of  a  fiduciary  or  to  compel  such 

18  other  cofiduciary  to  redress  such  a  breach,  except  that  no 

19  fiduciary  shall  be  liable  for  any  consequence  of  any  act 

20  or  failure  to  act  a  cofiduciary  who  is  undertaking  or  is 

21  required  to  undertake  jointly  any  duty  or  power  if  he  shall 

22  object  in  writing  to  the  specific  action  and  promptly  file  a 

23  copy  of  his  objection  with  the  Secretary. 

24  "  (g)  No  fiduciary  may  be  relieved  from  any  responsi- 

25  bility,  obligation,  or  duty  imposed  by  law,  agreement,  or 
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1  otherwise.  Nothing  herein  shall  preclude  any  agreement  allo^ 

2  eating  specific  duties  or  responsibilities  among  fiduciaries, 

3  or  bar  any  agreement  of  insurance  coverage  or  indemnifi- 

4  cation  affecting  fiduciaries,  unless  specifically  disapproved 

5  by  the  Secretary. 

6  "  (h)  A  fiduciary  shall  not  be  liable  for  a  violation  of 

7  this  Act  committed  before  he  became  a  fiduciary  or  after  he 

8  ceased  to  be  a  fiduciary. 

9  "(i)  No  individual  who  has  been  convicted  of,  or  has 
10  been  imprisoned  as  a  result  of  his  conviction  of:  robbery, 
H  bribery,  extortion,  embezzlement,  grand  larceny,  burglary, 

12  arson,  violation  of  narcotics  laws,  murder,  rape,  kidnapping, 

13  perjury,  assault  with  intent  to  kill,  assault  which  inflicts 

14  grievous  bodily  injury,  any  crime  described  in  section  9  (a) 

15  (1 )  of  the  Investment  Company  Act  of  1940,  or  a  violation 

16  of  any  provision  of  the  Welfare  and  Pension  Plans  Dis- 

17  closure  Act,  or  a  violation  of  section  302  of  the  Labor- 

18  Management  Relations  Act  of  1947    (61  Stat.  157,  as 

19  amended),  or  a  violation  of  chapter  63  of  title  18,  United 

20  States  Code,  or  a  violation  of  section  874,  1027,  1503,  1505, 

21  1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

22  or  a  violation  of  the  Labor-Management  Reporting  and  Dis- 

23  closure  Act  of  1959  (73  Stat.  519,  as  amended),  or  con- 

24  spiracy  to  commit  any  such  crimes  or  attempt  to  commit 
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1  any  such  crimes  or  a  crime  in  which  any  of  the  foregoing 

2  crimes  is  an  element,  shall  serve — 

3  "  ( 1 )  as  an  administrator,  officer,  trustee,  custodian, 

4  counsel,  agent,  employee  (other  than  as  an  employee 

5  performing  exclusive  clerical  or  janitorial  duties)  or 

6  other  fiduciary  position  of  any  employee  henefit  plan:  or 

7  "  (2)  as  a  consultant  to  any  employee  henefit  plan, 

8  during  or  for  five  years  after  such  conviction  or  after 

9  the  end  of  such  imprisonment,  unless  prior  to  the  end 

10  of  such  five-year  period,  in  the  case  of  a  person  so  con- 

11  victed  or  imprisoned,  (A)  his  citizenship  rights  having 

12  been  revoked  as  a  result  of  such  conviction,  have  been 

13  fully  restored,  or  (B)  the  Secretary  determines  that  such 

14  person's  service  in  any  capacity  referred  to  in  clause  ( 1 ) 

15  or  (2)  would  not  be  contrary  to  the  purposes  of  this 

16  Act.  No  person  shall  knowingly  permit  any  other  person 

17  to  serve  in  any  capacity  referred  to  in  clause  (1)  or  (2) 

18  in  violation  of  this  subsection.  Any  person  who  willfully 

19  violates  this  subsection  shall  be  fined  not  more  than 

20  $10,000  or  imprisoned  for  not  more  than  one  year,  or 

21  both.  For  the  purposes  of  this  subsection,  any  person 

22  shall  be  deemed  to  have  been  'convicted'  and  under  the 

23  disability  of  'conviction'  from  the  date  of  the  judgment  of 

24  the  trial  court  or  the  date  of  the  final  sustaining  of  such 

25  judgment  on  appeal,  whichever  is  the  later  event,  re- 
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2  gardless  of  whether  such  conviction  occurred  before  or 

2  after  the  date  of  enactment  of  this  section.  For  the  pur- 

3  poses  of  this  subsection,  the  term  'consultant'  means  any 

4  person  who,  for  compensation,  advises  or  represents  an 

5  employee  benefit  plan  or  who  provides  other  assistance 

6  to  such  plan,  concerning  the  establishment  or  operation 

7  of  such  plan. 

g  (j)  Ail  investments  and  deposits  of  *he  funds  of  an 

9  employee  benefit  fund  and  all  loans  made  out  of  any  such 

10  fund  shall  be  made  in  the  name  of  the  fund  or  its  nominee, 

H  and  no  employer  or  officer  or  employee  thereof,  and  no  labor 

12  organization,  or  officer  or  employee  thereof,  shall  either 

23  directly  or  indirectly  accept  or  be  the  beneficiary  of  any  fee, 

14  brokerage,  commission,  gift,  or  other  consideration  for  or 
on  account  of  any  loan,  deposit,  purchase,  sale,  payment,  or 

1(j  exchange  made  by  or  on  behalf  of  the  fund. 

27  "(k)  In  order  to  provide  for  an  orderly  disposition  of 

jg  any  investment,  the  retention  of  which  would  be  deemed  to 

29  De  prohibited  by  this  Act,  and  in  order  to  protect  the  inter- 

2q  est  of  the  fund  and  its  participants  and  its  beneficiaries,  the 

22  fiduciary  may  in  his  discretion  effect  the  disposition  of  such 
92  investment  within  three  years  after  the  date  of  enactment 

23  of  this  Act,  or  within  such  additional  time  as  the  Secretary 
2£  may  by  rule  or  regulation  allow,  and  such  action  shall  be 
2-  deemed  to  be  in  compliance  with  this  Act." 
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1  (1)  In  accordance  with  regulations  of  the  Secretary, 

2  eveiy  employee  benefit  plan  subject  to  this  Act  shall — 

3  (1)  provide  adequate  notice  in  writing  to  any  par- 

4  ticipant  or  beneficiary  whose  claim  for  benefits  from  the 

5  plan  has  been  denied,  setting  forth  the  specific  reasons 

6  for  such  denial,  written  in  a  manner  calculated  to  be 

7  understood  by  the  participant,  and 

8  (2)  afford  a  reasonable  opportunity  to  any  par- 

9  ticipant  whose  claim  for  benefits  has1>een  denied  for  a 

10  full  and  fair  review  by  the  plan  administrator  of  the 

11  decision  denying  the  claim. 

12  TITLE  VI— ENFORCEMENT 

13  Sec.  601.  Whenever  the  Secretary — 

14  ( 1 )  determines,  in  the  case  of  a  pension  or  profit- 

15  sharing-retirement  plan  required  to  be  registered  under 

16  this  Act,  that  no  application  for  registration  has  been 

17  filed  in  accordance  with  section  102,  or 

18  (2)  issues  an  order  under  section  107  denying  or 

19  canceling  the  certificate  of  registration  of  a  pension  or 

20  profit-sharing-retirement  plan,  or 

21  (3)  determines,  in  the  case  of  a  pension  plan  sub- 

22  ject  to  title  II,  that  there  has  been  a  failure  to  make 

23  required  contributions  to  the  plan  in  accordance  with  the 

24  provisions  of  this  Act  or  to  pay  required  assessments 
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1  or  premiums  under  title  III,  or  to  pay  such  other  fees 

2  or  moneys  as  may  be  required  under  this  Act, 

3  the  Secretary  may  petition  any  district  court  of  the  United 

4  States  having  jurisdiction  of  the  parties,  or  the  United  States 

5  District  Court  for  the  District  of  Columbia,  for  an  order 

6  requiring  the  employer  or  other  person  responsible  for  the 

7  administration  of  such  plan  to  comply  with  the  require- 

8  ments  of  this  Act  as  will  qualify  such  plan  for  registration 

9  or  compel  or  recover  the  payment  of  required  contributions, 

10  assessments,  premiums,  fees,  or  other  moneys. 

11  Sec.  602.  Whenever  the  Secretary  has  reasonable  cause 

12  to  believe  that  an  employees'  benefit  fund  is  being  or  has 

13  been  administered  in  violation  of  the  requirements  of  the  Wel- 

14  fare  and  Pension  Plans  Disclosure  Act  or  the  documents 

15  governing  the  establishment  or  operation  of  the  fund,  the 

16  Secretary  may  petition  an}'  district  court  of  the  United  States 

17  having  jurisdiction  of  the  parties  or  the  United  States  Dis- 

18  trict  Court  for  the  District  of  Columbia  for  an  order  (1) 

19  requiring  return  to  such  fund  of  assets  transferred  from  such 

20  fund  in  violation  of  the  requirements  of  such  Act,  (2)  re- 

21  quiring  payment  of  benefits  denied  to  any  participant  or 

22  beneficiary  due  to  violation  of  the  requirement  of  such 

23  Act,  and  (3)  restraining  any  conduct  in  violation  of  the 

24  fiduciary  requirements  of  such  Act,  and  granting  such  other 

25  relief  as  may  be  appropriate  to  effectuate  the  purposes  of  this 
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1  Act,  including,  but  not  limited  to,  removal  of  a  fiduciary  who 

2  has  failed  to  carry  out  his  duties  and  the  removal  of  any  per- 

3  son  who  is  serving  in  violation  of  the  requirements  of  section 

4  15  (i)  of  the  Welfare  and  Pension  Plans  Disclosure  Act. 

5  Sec.  603.  Civil  actions  for  appropriate  relief,  legal  or 

6  equitable,  to  redress  or  restrain  a  breach  of  any  respon- 

7  sibility,  obligation  or  duty  of  a  fiduciary,  including  but  not 

8  limited  to,  the  removal  of  a  fiduciary  who  has  failed  to  carry 

9  out  his  duties  and  the  removal  of  any  person  who  is  serving 
10  in  violation  of  the  requirements  of  section  15  (i)  of  the  Wei- 
ll fare  and  Pension  Plans  Disclosure  Act  or  against  any  person 

12  who  has  transferred  or  received  any  of  the  assets  of  a  plan 

13  or  fund  in  violation  of  the  fiduciary  requirements  of  the  Wel- 

14  fare  and  Pension  Plans  Disclosure  Act  or  in  violation  of  the 

15  document  or  documents  governing  the  establishment  or  oper- 

16  ation  of  the  fund,  may  be  brought  by  any  participant  or 

17  beneficiary  of  any  employee  benefit  plan  or  fund  subject  to 

18  the  Welfare  and  Pension  Plans  Disclosure  Act  in  any  court 

19  of  competent  jurisdiction,  State  or  Federal,  or  the  United 

20  States  District  Court  for  the  District  of  Columbia,  without 

21  respect  to  the  amount  in  controversy  and  without  regard  to 

22  the  citizenship  of  the  parties.  Where  such  action  is  brought 

23  in  a  district  court  of  the  United  States,  it  may  be  brought  in 

24  the  district  where  the  plan  is  administered,  where  the  breach 

25  took  place,  or  where  a  defendant  resides  or  may  be  found,  and 
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1  process  may  be  served  in  any  other  district  where  a  defend- 

2  ant  resides  or  may  be  found. 

3  Sec.  604.  Suits  by  a  participant  or  beneficiary  entitled, 

4  or  who  may  become  entitled,  to  benefits  from  an  employee 

5  benefit  plan  or  fund,  subject  to  the  Welfare  and  Pension 

6  Plans  Disclosure  Act,  as  amended  by  this  Act  may  be 

7  brought  in  any  court  of  competent  jurisdiction,  State  or 

8  Federal,  or  the  United  States  District  Court  for  the  District 

9  of  Columbia,  without  respect  to  the  amount  in  controversy 

10  and  without  regard  to  the  citizenship  of  the  parties,  against 

11  any  such  plan  or  fund  to  recover  benefits  due  him  required  to 

12  be  paid  from  such  plan  or  fund  pursuant  to  the  document 

13  or  documents  governing  the  establishment  or  operation  of  the 

14  plan  or  fund,  or  to  clarify  his  rights  to  luture  benefits  under 

15  the  terms  of  the  plan.  Where  such  action  is  brought  in  a 

16  district  court  of  the  United  States,  it  may  be  brought  in  the 

17  district  where  the  plan  is  administered,  or  where  a  defendant 

18  resides  or  may  be  found,  and  process  may  be  served  in  any 

19  other  district  where  a  defendant  resides  or  may  be  found. 

20  Such  actions  may  also  be  brought  by  a  participant  or  bene- 

21  ficiary  as  a  representative  party  on  behalf  of  all  participants 

22  or  beneficiaries  similarly  situated. 

23  Sec.  605.  (a)  In  any  action  brought  under  section  603 

24  or  604,  the  court  in  its  discretion  may — 
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1  ( 1 )  allow  a  reasonable  attorney's  fee  and  costs  of 

2  the  action  to  any  party; 

3  (2)  require  the  plaintiff  to  post  security  for  pay- 

4  ment  of  costs  of  the  action  and  reasonable  attorney's  fees. 

5  (b)  A  copy  of  the  complaint  in  any  action  brought  un- 

6  der  section  603  or  604  shall  be  served  upon  the  Secretary 

7  by  certiiied  mail,  who  shall  have  the  right,  in  his  discretion, 

8  to  intervene  in  the  action. 

9  (c)  Notwithstanding  any  other  law,  the  Secretary  shall 

10  have  the  right  to  remove  an  action  brought  under  section 

11  603  or  604  from  a  State  court  to  a  district  court  of  the 

12  United  States,  if  the  action  is  one  seeking  relief  of  the  kind 

13  the  Secretary  is  authorized  to  sue  for  under  this  Act.  Any 

14  such  removal  shall  be  prior  to  the  trial  of  the  action  and  shall 

15  be  to  a  district  court  where  the  Secretary  could  have  initiated 

16  the  action. 

17  Sec.  606.  The  provisions  of  the  Act  entitled  "An  Act 

18  to  amend  the  Judicial  Code  and  to  define  and  limit  the 

19  jurisdiction  of  courts  sitting  in  equity,  and  for  other  pur- 

20  poses",  approved  March  23,  1932,  shall  not  be  applicable 

21  with  respect  to  suits  brought  under  this  title. 

22  Sec.  607.  Suits  by  an  administrator  or  fiduciary  of  a 

23  pension  plan,  a  profit-sharing-retirement  plan,  or  an  em- 

24  ployees'  benefit  fund  subject  to  the  Welfare  and  Pension 
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1  Plans  Disclosure  Act,  to  review  final  order  of  the  Secretary, 

2  to  restrain  the  Secretary  from  taking  any  action  contrary  to 

3  the  provisions  of  this  Act,  or  to  compel  action  required  under 

4  this  Act,  may  be  brought  in  the  name  of  the  plan  or  fund  in 

5  the  district  court  of  the  United  States  for  the  district  where 

6  the  fund  has  its  principal  office,  or  in  the  United  States  Dis- 

7  trict  Court  for  the  District  of  Columbia. 

8  Sec.  608.  Any  action,  suit,  or  proceeding  based  upon  a 

9  violation  of  this  Act  or  the  Welfare  and  Pension  Plans  Dis- 

10  closure  Act  shall  be  commenced  within  five  years  after  the 

11  violation  occurs.  In  the  case  of  fraud  or  concealment,  such 

12  action,  suit  or  proceeding  shall  be  commenced  within  five 

13  years  of  the  date  of  discovery  of  such  violation. 

14  Sec.  609.  (a)  It  is  hereby  declared  to  be  the  express 

15  intent  of  Congress  that,  except  for  actions  authorized  by 

16  section  604  of  this  title,  the  provisions  of  this  Act  or  the 

17  Welfare  and  Pension  Plans  Disclosure  Act  shall  super- 

18  sede  any  and  all  laws  of  the  States  and  of  political  subdivi- 

19  sions  thereof  insofar  as  they  may  now  or  hereafter  relate  to 

20  the  subject  matters  regulated  by  this  Act  or  the  Welfare  and 

21  Pension  Plans  Disclosure  Act,  except  that  nothing  herein 

22  shall  be  construed — 

23  ( 1 )  to  exempt  or  relieve  any  employee  benefit  plan 

24  not  subject  to  this  Act  or  the  Welfare  and  Pension  Plans 

25  Disclosure  Act  from  any  law  of  any  State; 
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1  (2)  to  exempt  or  relieve  any  person  from  any  law 

2  of  any  State  which  regulates  insurance,  banking,  or  se- 

3  curities  or  to  prohibit  a  State  from  requiring  that  there 

4  be  filed  with  a  State  agency  copies  of  reports  required  by 

5  this  Act  to  be  filed  with  the  Secretary ;  or 

6  (3)  to  alter,  amend,  modify,  invalidate,  impair,  or 

7  supersede  any  law  of  the  United  States  other  than  the 

8  Welfare  and  Pension  Plans  Disclosure  Act  or  any  rule 

9  or  regulation  issued  under  any  law  except  as  specifically 

10  provided  in  this  Act. 

11  (b)  Subsection  (a)  of  this  section  shall  not  be  deemed 

12  to  prevent  any  State  court  from  asserting  jurisdiction  in  any 

13  action  requiring  or  permitting  accounting  by  a  fiduciary  dur- 

14  ing  the  operation  of  an  employee  benefit  fund  subject  to  the 

15  Welfare  and  Pension  Plans  Disclosure  Act  or  upon  the  termi- 

16  nation  thereof  or  from  asserting  jurisdiction  in  any  action 

17  by  a  fiduciary  requesting  instructions  from  the  court  or  seek- 

18  ing  an  interpretation  of  the  trust  instrument  or  other  docu- 

19  ment  governing  the  fund.  In  any  such  action — 

20  ( 1 )  the  provisions  of  this  Act  and  the  Welfare  and 

21  Pension  Plans  Disclosure  Act  shall  supersede  any 

22  and  all  laws  of  the  State  and  of  political  subdivisions 

23  thereof,  insofar  as  they  may  now  or  hereafter  relate  to 

24  the  fiduciary,  reporting,  and  disclosure  responsibilities 

25  of  persons  acting  for  or  on  behalf  of  employee  bene- 
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1  fit  plans  or  on  behalf  of  employee  benefit  funds  sub- 

2  ject  to  the  Welfare  and  Pension  Plans  Disclosure  Act 

3  except  insofar  as  they  may  relate  to  the  amount  of 

4  benefits  due  beneficiaries  under  the  terms  of  the  plan; 

5  (2)  notwithstanding  any  other  law,  the  Secretary 

6  or,  in  the  absence  of  action  by  the  Secretary,  a  partici- 

7  pant  or  beneficiary  of  the  employee  benefit  plan  or  fund 

8  affected  by  this  subsection,  shall  have  the  right  to  remove 

9  such  action  from  a  State  court  to  a  district  court  of  the 

10  United  States  if  the  action  involves  an  interpretation  of 

11  the  fiduciary,  or  reporting,  and  disclosure  responsibilities 

12  of  persons  acting  on  behalf  of  employee  benefit  plans 

13  subject  to  the  Welfare  and  Pension  Plans  Disclosure  Act; 

14  (3)  the  jurisdiction  of  the  State  court  shall  be  con- 

15  ditioned  upon — 

16  (A)  written  notification,  sent  to  the  Secretary 

17  by  registered  mail  at  the  time  such  action  is  filed, 

18  identifying  the  parties  to  the  action,  the  nature  of 

19  the  action,  and  the  plan  involved;  and  satisfactory 

20  evidence  presented  to  the  court  that  the  participants 

21  and  beneficiaries  have  been  adequately  notified  with 

22  respect  to  the  action;  and 

23  (B)  the  right  of  the  Secretary  or  of  a  partici- 

24  pant  or  beneficiary  to  intervene  in  the  action  as  an 

25  interested  party. 
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1  TITLE  VII— EFFECTIVE  DATES 

2  Sec.  701.  (a)  Sections  101,  102,  103,  and  104,  title  V, 

3  and  title  VI  of  this  Act  shall  become  effective  upon  the  date 

4  of  enactment  of  this  Act. 

5  (b)  Title  II  of  this  Act  shall  become  effective  three  years 

6  after  the  date  of  enactment  of  this  Act,  and  titles  III  and  IV 

7  of  this  Act  shall  become  effective  one  year  after  the  date  of 

8  enactment  of  this  Act. 
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Outline  of  Major  Provisions  of  S.  4 — 
Williams-Javits  Pension  Reform  Bill 

The  following  are  the  major  provisions  of  the  Williams-Javits  Pen- 
sion Reform  Bill : 

1.  Establishes  within  the  Department  of  Labor,  under  the  supervi- 
sion and  responsibility  of  the  Secretary  of  Labor,  an  Office  of  Pension 
and  Welfare  Plan  Administration,  to  be  headed  by  an  Assistant  Sec- 
retary of  Labor  appointed  by  the  President,  with  Senate  advice  and 
consent,  which  will  be  responsible  for  promotion,  establishment,  and 
administration  and  operation  of  employee  benefit  plans  and  enforce- 
ment of  Act. 

2.  Prescribes  minimum  vesting  requirements  whereby  an  employee, 
after  eight  years  of  service,  will  acquire  a  vested  nonforfeitable  right 
to  30%  of  pension  benefits,  and,  thereafter,  each  year  will  vest  an  ad- 
ditional 10%  until,  at  the  end  of  15  years,  he  will  have  vested  rights 
of  10%.  As  to  plan  participants  who  are  45  years  of  age  on  the  ef- 
fective date  of  the  vesting  provisions,  they  shall  be  vested  with  re- 
spect to  such  service  performed  before  that  effective  date  in  the  same 
manner  as  if  the  vesting  schedules  had  been  in  effect  during  that 
period  of  time. 

3.  Establishes  minimum  funding  standards  for  pension  plans  which 
will  assure  that  all  unfunded  pension  liabilities  of  the  plan  will  be 
funded  over  a  30-year  period. 

4.  Authorizes  the  Secretary  to  grant  variances  from  funding  re- 
quirements for  qualifying  plans  under  certain  circumstances. 

5.  Establishes  voluntary  program  for  portability  through  a  central 
fund,  whereby  employees  of  participating  employers  may  transfer 
vested  credits  from  one  employer  to  another. 

6.  Establishes  a  plan  termination  insurance  program  which  will 
guarantee  that  the  vested  pension  credits  of  the  employees  will  be 
paid  when  an  employer  goes  out  of  business  and  the  pension  plan  does 
not  have  sufficient  assets  to  pay  the  workers'  benefits.  Insurance  will 
cover  benefits  earned  under  the  plan  before  the  effective  date  and  all 
such  benefits  subsequent  thereto. 

7.  Prescribes  new  rules  of  conduct  for  trustees  and  fiduciaries  con- 
trolling employee  benefit  funds,  and  prohibits  conflict  of  interest  and 
other  unauthorized  practices  to  prevent  mishandling  or  loss  of  such 
funds. 

8.  Requires  additional  and  more  comprehensive  disclosure  in  re- 
ports to  be  filed  with  the  Federal  Government,  and  more  comprehen- 
sible explanations  of  the  plans  to  workers. 

9.  Establishes  federal  jurisdiction  and  provides  adequate  remedies 
to  both  the  Government  and  the  individual  worker  for  judicial  and 
administrative  enforcement  of  the  bill's  provisions,  including  re- 
covery of  pension  benefits  due. 
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Summary  of  Major  Provisions  of  S.  4 — Williams-Javits 
Pension  Reform  Bill 

TITLE  I.  ORGANIZATION,  POWERS,  AND  DUTIES  OF  THE  SECRETARY  OF  LABOR 

Section  101. — This  section  requires  the  Secretary  of  Labor  to  pro- 
mote programs  and  plans  for  the  administration  and  operation  of  em- 
ployee benefit  plans  in  furtherance  of  the  findings  and  policies  set 
forth  in  the  Act.  He  shall  determine  the  eligibility  for  registration  of 
such  plans  upon  compliance  with  the  requirements  specified  in  the  Act. 
Where  plans  are  unqualified,  he  is  authorized  to  cancel  the  registration. 
The  Secretary  is  directed  to  administer  and  enforce  the  provisions  of 
this  Act  and  the  Welfare  and  Pension  Plans  Disclosure  Act.  The  Secre- 
tary is  empowered  to  conduct  inquiries  reasonably  necessary  to  ascer- 
tain violations  of  the  Act  or  its  regulations.  He  may  not  conduct  an 
examination  of  books  and  records  more  than  once  annually  unless  he 
has  reasonable  cause  to  believe  there  has  been  a  violation.  He  may  use 
subpoena  powers,  if  necessary,  in  the  enforcement  of  the  Act.  The  Sec- 
retary is  authorized  through  the  Attorney  General  to  institute  civil 
actions  to  enforce  the  provisions  of  the  Act. 

The  Secretary  is  authorized  to  prescribe  rules  and  regulations  to 
govern  standards  and  qualifications  and  actuaries  performing  services 
under  the  Act,  and  to  certify  actuaries  as  qualified  for  purposes  of  the 
Act.  He  is  authorized  to  establish  reasonable  limitations  on  actuarial 
assumptions.  The  Secretary  is  directed  to  conduct  studies  on  the  effects 
of  and  the  subjects  covered  in  the  Act  and  to  furnish  Congress  with 
annual  reports  of  such  studies  and  his  activities  and  progress  under 
the  Act. 

Before  promulgating  regulations  the  Secretary  is  required  to  con- 
sult with  appropriate  government  agencies  to  avoid  duplication  or 
conflicts.  He  may  also  make  arrangements  with  federal  or  state  agency 
facilities  for  the  purposes  of  enforcing  the  Act  on  a  reimbursable  basis. 

Office  of  Administration 

Section  103. — This  section  establishes  within  the  Department  of 
Labor  an  Office  of  Pension  and  Welfare  Plan  Administration  headed 
by  an  Assistant  Secretary  of  Labor  appointed  by  the  President  with 
Senate  advice  and  consent.  Under  supervision  of  the  Secretary  of 
Labor,  he  shall  exercise  that  power  and  authority  delegated  to  him  by 
the  Secretary  for  the  purpose  of  administration  and  enforcement  of 
the  Act. 

The  functions,  records  and  personnel  of  the  Office  of  Labor  Man- 
agement Services  Administration  necessary  for  the  administration  of 
Welfare  and  Pension  Plans  Disclosure  Act,  are  transferred  to  the  new 
Office  of  Pension  and  Welfare  Plan  Administration. 
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Coverage  and  exemptions 

Section  101^. — This  section  requires  that,  unless  exempt,  the  provis- 
ions of  the  Act  apply  to  any  pension  or  profit-sharing-retirement  plan 
established  or  maintained  by  an  employer,  a  union,  or  both  together 
in  any  industry  or  activity  affecting  interstate  commerce.  The  fiduci- 
ary and  disclosure  provisions  of  the  Act  apply  to  all  employee  benefit 
plans  unless  exempt. 

The  Act  does  not  apply  to  plans  established  by  federal  or  state 
governments,  plans  established  by  religious  organizations,  plans  for 
the  self-employed,  plans  covering  not  more  than  25  participants,  plans 
established  outside  the  territorial  jurisdiction  of  the  United  States 
for  citizens  of  other  countries  unless  they  maintain  funds  in  the  United 
States,  certain  plans  for  key  executives,  and  plans  for  members  of 
labor  organizations  which  are  financed  exclusively  from  the  members' 
dues. 

The  funding  and  plan  termination  insurance  requirements  are  not 
applicable  to  profit-sharing  or  money  purchase  plans,  because  of  the 
nature  of  these  plans. 

Registration  of  plans 

Section  105. — This  section  requires  administrators  of  pension  and 
profit-sharing  plans  to  file  applications  with  the  Secretary  of  La- 
bor for  registration  of  such  plans.  The  filing  by  the  administrator 
shall  be  within  six  months  after  a  plan  has  been  established,  or,  if  a 
plan  was  in  effect  at  the  time  of  enactment  of  this  Act,  such  filing  shall 
be  within  six  months  after  the  effective  date  of  regulations  promul- 
gated by  the  Secretary  of  Labor,  but  in  no  event  later  than  12  months. 

Upon  finding  by  the  Secretary  that  a  plan  is  qualified,  it  shall  be 
issued  a  certificate  of  registration  by  the  Secretary.  The  criterion  for 
the  grant  of  such  certificate  shall  be  compliance  with  the  requirements 
of  the  Act. 

Where  a  plan  is  deficient,  the  administrator  or  other  appropriate 
person  shall  be  given  an  opportunity  to  remove  the  deficiency,  and  in 
the  event  that  such  deficiency  is  not  removed,  the  Secretary  may  order 
cancellation  or  denial  of  such  certificate. 

Reports  on  registered  plans 

Section  106. — This  section  provides  that  the  Secretary  may,  by  regu- 
lation, provide  for  the  filing  of  one  single  report  which  will  satisfy  the 
reporting  requirements  of  this  Act  and  the  WPPDA. 

Amendments  of  registered  plans 

Section  107. — This  section  provides  that  amendments  to  pension  or 
profit-sharing-retirement  plans  shall  be  registered  with  the  Secretary; 
that  copies  of  such  amendments  shall  be  filed  with  the  Secretary;  and 
that  the  Secretary  may  require  additional  information  in  order  that 
he  mav  determine  the  initial  unfunded  liability  which  has  been  created 
by  the  amendment  and  to  further  determine  special  payments  which 
may  be  required  to  remove  such  liability. 
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Certificate  of  Rights 

Section  108. — This  section  requires  the  Secretary  to  promulgate 
regulations  requiring  each  plan  to  furnish  its  participants,  upon  termi- 
nation of  service  with  vested  rights,  with  a  certificate  reciting  the 
benefits  due  to  such  participants  and  the  location  of  the  entity  respon- 
sible for  the  payments  and  pertinent  data  relating  thereto.  A  copy  of 
such  certificate  shall  be  filed  with  the  Secretary. 

TITLE  n.  VESTING  AND  FUNDING  REQUIREMENTS 

Part  A — Vesting 

Section  201. — This  section  requires  that  no  pension  or  profit-sharing- 
retirement  plan  may  require  as  a  condition  of  eligibility  to  participate 
in  the  plan,  a  period  of  service  longer  than  one  year  or  an  age  greater 
than  25,  whichever  occurs  later,  except  that  any  plan  which  provides 
100  percent  immediate  vesting  upon  entry  into  the  plan  may  restrict 
participation  to  those  who  have  attained  age  30,  or  three  years  of  serv- 
ice, whichever  occurs  later. 

Section  202. — This  section  provides  that  all  pensions  and  profit-shar- 
ing-retirement plans  are  required  to  vest  rights  in  participants  with  re- 
spect to  service  rendered  both  before,  as  well  as  after,  the  effective  date 
of  the  title  at  the  rate  of  a  30  percent  vested  interest,  commencing  with 
eight  years  of  service,  and  increasing  by  10  percent  each  year  there- 
after in  order  that  100  percent  vesting  is  attained  after  15  years  of 
service.  However,  vesting  of  accrued  benefits  as  to  service  rendered 
prior  to  the  Act  is  required  only  with  respect  to  plan  participants  who 
have  attained  age  45  on  the  effective  date  of  the  title.  Vested  plan 
benefits  acquired  under  the  Act  may  not  be  assigned  or  alienated  except 
that  where  a  plan  fails  to  make  such  provision,  the  Secretary  shall  be 
required  to  provide  for  final  disposition  of  such  benefits. 

It  further  provides  that  no  more  than  three  of  the  eight  years  re- 
quired to  qualify  for  a  30  percent  vested  right  need  be  continuous,  but 
that  service  prior  to  age  25  may  be  ignored  in  determining  eligibility 
for  a  vested  right  unless  the  participant  or  his  employer  has  made  con- 
tributions to  the  plan  with  respect  to  service  prior  to  age  25. 

In  addition,  in  the  event  a  participant  has  achieved  100  percent 
full  vesting  when  permanently  separated  from  the  plan  and  subse- 
quently returns  to  coverage  under  the  same  plan,  he  may  be  treated 
as  a  new  participant  for  purposes  of  vesting  schedule. 

Any  plan  may  allow  more  liberal  vesting  than  required  by  the  Act. 
If,  upon  application  by  a  plan,  the  Secretary  determines  that  a  plan's 
vesting  provisions  are  as  liberal  as  those  required  by  this  Act,  he  may 
waive  the  requirements  and  permit  the  plan's  vesting  schedule  to  re- 
main unchanged.  Liberal  refers  to  a  vesting  schedule  comparable  to,  or 
greater  than,  the  one  prescribed  by  this  Act. 

Part  B — Funding 

Section  210. — This  section  requires  that  plans  provide  for  compul- 
sory funding  of  its  obligations  to  its  employees.  Every  employer  is 
required  to  provide  contributions  for  funding  of  his  pension  plan  in 
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a  manner  adequate  to  amortize  all  pension  benefit  liabilities  which 
may  accrue  under  the  terms  of  the  plan.  Employers  must  fund  all  nor- 
mal service  costs  annually  and  must  fund  initial  unfunded  liabilities 
existing  on  the  effective  date  of  this  title  (or  in  any  plan  established 
after  the  effective  date  of  the  title)  within  30  years  from  the  applicable 
date,  in  no  less  than  equal  amounts  annually.  If  any  amendment  to  the 
plan  results  in  substantial  increase  to  the  plan's  unfunded  liabilities, 
the  increase  shall  be  funded  separately  as  if  it  were  a  new  plan  and 
shall  be  regarded  as  a  new  plan  for  purposes  of  the  plan  termination 
insurance  program  established  under  this  Act. 

If  a  plan  has  an  experience  deficiency  (resulting  from  actuarial 
error)  for  any  particular  year,  the  deficiency  must  be  removed  in  no 
more  than  a  five-year  period,  except  that  where  such  deficiency  cannot 
be  removed  within  such  period  without  exceeding  allowable  limits  for 
tax  deductions  under  the  Internal  Revenue  Code  for  a  given  year  dur- 
ing such  period,  the  Secretary  may  prescribe  necessary  additional  time 
to  permit  removal  of  such  deficiency  within  allowable  tax  deduction 
limitations. 

Within  six  months  after  the  effective  date  of  rules  promulgated  by 
the  Secretary  to  implement  this  title,  but  not  later  than  12  months 
after  the  effective  date  of  the  title,  or  within  six  months  after  date  of 
plan  establishment,  whichever  is  later,  the  plan  is  required  to  submit 
a  report  by  an  actuary  who  has  been  certified  by  the  Secretary,  stating 
information  necessary  to  determine  the  appropriate  application  of  the 
funding  requirements  to  the  plan.  Plans  are  also  required  to  be  re- 
viewed every  five  years  by  certified  actuaries  who  are  to  report  the 
funding  obligations  which  must  be  met  and  any  surplus  or  experience 
deficiencies.  The  Secretary  is  authorized  to  exempt  certain  plans  from 
these  filing  requirements  if  consistent  with  the  purpose  of  the  Act. 

Section  211. — This  section  provides  that  subject  to  the  authority  of 
the  Secretary  to  provide  exemptions  in  cases  of  hardship,  and  certain 
provisions  of  the  Internal  Revenue  Code,  all  assets  of  terminated  pen- 
sion plans  must  be  distributed  according  to  the  following  priorities : 

First,  to  refund  to  nonretired  participants  in  the  plan  the  amount 
of  contributions  made  by  them;  second,  to  retirees;  third,  to  persons 
eligible  to  retire  on  date  of  plan  termination;  fourth,  to  participants 
who  have  vested  rights  under  the  plan  but  who  have  not  reached  retire- 
ment age;  and  fifth,  to  other  participants.  In  addition,  employers  are 
held  liable  for  contributions  (including  amounts  withheld  from  em- 
ployees) owing  to  the  plan  wdiich  were  required  to  be  made  by  virtue 
of  the  funding  requirements  of  the  Act,  but  which  were  not  made  as  of 
the  date  of  plan  termination.  Upon  either  complete  or  substantial 
termination  of  a  profit-sharing  plan,  the  interests  of  all  participants 
shall  fully  vest. 

The  Secretary  may  approve  payment  of  benefits  due  to  survivors  in 
accordance  with  priorities  which  are  equal  to  those  of  the  employees 
whose  service  had  acquired  such  benefits. 

Part  C. — Variana  g 

Section  210. — This  section  authorizes  the  Secretary  to  defer,  in 
whole  or  in  part,  applicability  of  the  vesting  provisions  for  a  period 
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not  to  exceed  five  years  from  the  effective  date  of  such  requirements 
where  a  plan  makes  a  showing  that  the  vesting  requirements  would 
increase  the  employer's  costs  or  contributions  to  the  plan  to  an  extent 
that  "substantial  economic  injury''  would  result  to  the  employer  and 
to  the  interests  of  the  participants. 

The  definition  of  "substantial  economic  injury"  is  defined  to  include, 
but  not  to  be  limited  to,  a  substantial  risk  to  plan  continuance,  inability 
to  discharge  benefit  obligations,  substantial  curtailment  of  pension  or 
other  employee  benefits,  or  the  production  of  an  adverse  effect  upon 
employment'  levels  of  the  work  force  of  the  employer  contributing  to 
the  plan ! 

In  collectively-bargained  plans,  both  employer  and  union  are  re- 
quired to  submit  application  for  the  variance,  and  where  such  a  sub- 
mission is  made,  the  Secretary  is  required  to  give  due  weight  to  the 
experience,  competence,  and  knowledge  of  the  parties  concerning  the 
necessity  for  the  variance. 

Section  217. — This  section  provides  that  where  an  employer  can 
make  a  showing  to  the  Secretary  of  Labor  that  he  cannot  make  the 
required  annual  contribution  to  the  pension  plan,  the  Secretary  may 
waive  such  contributions  and  authorize  that  such  deficiency  be  funded 
over  a  period  not  to  exceed  five  years  in  not  less  than  equal  annual  pay- 
ments. However,  to  authorize  such  variance,  the  Secretary  must  be  sat- 
isfied that  such  waiver  will  not  have  an  adverse  effect  upon  the  inter- 
ests of  employees  and  will  not  impair  the  financial  position  of  the  Pen- 
sion Benefit  Insurance  Fund.  Xo  waiver  may  be  granted  for  more  than 
five  years,  and  when  a  plan  has  been  granted  five  consecutive  waivers, 
the  Secretary  has  the  authority  to:  (1)  merge  or  consolidate  a  defi- 
ciently funded  plan  with  another  plan  of  the  employer,  if  feasible ;  (2) 
order  termination  of  a  plan  if  necessary  to  protect  the  interests  of  the 
participants  or  the  position  of  the  plan  termination  insurance  pro- 
gram; (3)  or  such  other  action  as  may  be  appropriate  to  carry  out  the 
purposes  of  the  Act. 

Xo  amendments  increasing  plan  benefits  are  permitted  during  any 
period  that  a  funding  waiver  is  in  effect. 

The  Secretary  is  required  to  promulgate  regulations  governing  fund- 
ing of  multi-employer  plans  that  cover  a  substantial  portion  of  the 
industry  or  employees  in  a  specific  geographic  area  to  assure  that  such 
plans  are  provided  with  sufficient  assets  to  cover  benefits  under  the 
plan.  In  promulgating  such  regulations,  the  Secretary  is  required  to  set 
a  funding  period  that  will  reflect  an  adequate  basis  for  funding  the 
plan's  benefit  commitments  and  which  takes  into  account  the  particular 
situation  pertaining  to  the  plan,  industry,  and  circumstances  involved. 
In  no  event  is  the  Secretary  authorized  to  prescribe  a  funding  period 
for  such  a  multi-employer  plan  which  is  less  than  30  years,  and  no  such 
plan  is  permitted  to  increase  benefits  beyond  a  point  for  which  the 
contribution  rate  would  be  inadequate  unless  such  rate  is  increased 
commensurately. 

The  Secretary  may  determine  also  that  an  employer's  withdrawal 
from  a  multi-employer  plan  will  significantly  reduce  the  rate  of  ag- 
gregate contributions  to  the  plan.  He  may  then  require  the  fund  to  be 
allocated  between  the  nonworking  and  working  participants,  and  treat 
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the  nonworkers'  share  of  the  fund  as  terminated  for  insurance  pur- 
poses, and  the  remaining  portion  of  the  fund  as  a  new  one  for  funding, 
variances,  and  insurance  purposes. 

TITLE  III.  VOLUNTARY  PORTABILITY  PROGRAM  FOR  VESTED  PENSIONS 

Program  established 

Section  301. — This  section  establishes  a  voluntary  program  for  port- 
ability of  vested  pension  credits.  The  program  will  be  administered 
by  and  under  the  Secretary's  direction,  and  will  be  designed  to  facili- 
tate the  voluntary  transfer  of  vested  credits  between  registered  plans. 
Plans  registered  under  the  Act  may  voluntarily  apply  for  member- 
ship in  the  program  and  upon  approval  be  issued  a  certificate  of  mem- 
bership by  the  Secretary. 

Acceptance  of  deposits 

Section  302. — This  section  requires  that,  upon  request  of  a  plan  par- 
ticipant, plans  which  are  members  of  this  program  are  required  to  pay, 
to  a  central  portability  fund  administered  by  the  Secretary,  monies 
representing  the  value  of  the  participant's  vested  rights  when  he  is 
separated  from  the  plan  prior  to  retirement.  The  Secretary  will  pre- 
scribe the  terms  and  circumstances  of  deposits  to  be  made. 

Special  fund 

Section  303. — This  section  establishes  a  Voluntary  Portability  Pro- 
gram Fund  under  the  supervision  of  the  Secretary  into  which  pay- 
ments will  be  made  in  accordance  with  regulations  prescribed  by  the 
Secretary  under  the  portability  program.  The  Secretary  shall  be  the 
trustee  of  the  fund  and  shall  administer  the  fund  and  report  to  the 
Congress  annually  of  the  fund's  operations  and  fiscal  status.  The 
Secretary  is  authorized  to  deposit  the  amounts  received  in  financial 
institutions  insured  by  the  FDIC  or  FSLIC  but  no  more  than  10  per- 
cent in  any  one  financial  institution. 

Individual  accounts 

Section  301p. — This  section  requires  the  Fund  to  establish  individual 
accounts  for  each  participant  for  whom  it  has  received  monies  under 
the  portability  program. 

Payments  from  individual  accounts 

Section  305. — This  section  provides  that,  at  the  request  of  a  partici- 
pant transferring  into  a  new  plan,  the  Secretary  is  required  to  pay 
out  of  his  account  the  accumulated  amounts  to  purchase  pension  cred- 
its from  the  new  plan  which  are  actuarially  equivalent.  Unless  the 
monies  in  a  participant's  account  have  been  transferred  to  another  em- 
ployer's plan  at  the  participant's  request,  the  Secretary  is  required  to 
use  the  monies  in  the  participant's  account  to  purchase  a  single-pre- 
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mium  life  annuity  from  a  qualified  life  insurance  carrier  when  the  par- 
ticipant reaches  age  65,  and  in  the  event  of  the  participant's  death,  to 
pay  out  monies  in  his  account  to  his  designated  beneficiary. 

Technical  assistance 

Section  306. — This  section  authorizes  the  Secretary  to  furnish  tech- 
nical assistance  to  unions,  administrators,  and  all  others  affected  by 
this  Act  who  wish  to  develop  portability  or  reciprocity  arrangements 
of  their  own. 

TITLE  IV.  PLAN  TERMINATION  INSURANCE 

PROGRAM  ESTABLISHED 

Section  401. — This  section  establishes  a  Private  Pension  Plan  Ter- 
mination Insurance  Program  administered  by  the  Secretary,  which  re- 
quires plans  to  insure  unfunded  vested  liabilities  incurred  prior  to  en- 
actment of  the  Act,  as  well  as  after  enactment  of  the  Act. 

Condition  of  insurance 

Section  402. — This  section  requires  the  insurance  program  to  in- 
sure participants  against  loss  of  vested  benefits  arising  from  plan 
termination. 

The  amount  of  vested  benefit  insurance  is  limited  to  50  percent  of 
highest  average  monthly  wage  of  participants  earned  over  a  five-year 
period,  or  $500  monthly  whichever  is  the  lesser. 

No  insurance  shall  be  paid  if  the  plan  is  terminated  less  than  three 
years  from  date  of  establishment  or  registration  unless  the  Secretary 
determines  that  a  registered  plan  was  otherwise  in  substantial  compli- 
ance with  the  Act  and  that  the  reserve  position  of  the  insurance  pro- 
gram will  not  be  adversely  affected. 

Insurance  will  not  cover  vested  rights  created  by  any  plan  amend- 
ment which  took  effect  less  than  three  years  prior  to  plan  termination. 

No  coverage  is  extended  to  participants  who  own  10  percent  or  more 
of  employer  voting  stock. 

Assessment  and  premiums 

Section  403. — This  section  requires  plans  to  pay  an  initial  uniform 
assessment  to  be  prescribed  by  the  Secretary  to  cover  administrative 
costs  of  the  program.  The  Secretary  shall  prescribe  an  annual  premi- 
ums rate  based  upon  unfunded  vested  liabilities.  For  the  first  three 
years,  the  insurance  premium  shall  not  exceed  0.2  percent  of  unfunded 
vested  liabilities  incurred  after  enactment  of  the  Act.  With  respect  to 
those  unfunded  vested  libalities  incurred  prior  to  enactment,  the  pre- 
mium shall  be  0.2  percent,  provided  that  the  unfunded  vested  liabil- 
ities of  the  plan  were  funded  at  least  75%  during  the  five-year  period 
preceding  enactment. 

As  to  plans  which  on  date  of  enactment  were  less  than  five  years  old, 
the  premium  shall  be  0.2  percent,  provided  that  the  plan  had  been 
reducing  its  unfunded  vested  liabilities  at  a  rate  of  no  less  than  5  per- 
cent annually.  In  the  event  plans  do  not  meet  the  above  funding  stand- 
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ards,  they  can  be  charged  a  premium  not  to  exceed  0.4  percent  or  less 
than  0.2  percent  of  pre-enactment  unfunded  vested  liabilities. 

Also,  in  the  case  of  multi-employer  plans  (as  defined  in  the  Act),  the 
premium  rate  for  the  initial  three  years  shall  not  exceed  0.2  percent  of 
unfunded  vested  liabilities,  regardless  of  when  such  liabilities  were 
incurred. 

After  the  initial  three-year  period,  the  Secretary  may  prescribe  an 
annual  rate  based  upon  experience,  and  unless  Congress  objects  within 
90  days,  the  new  premium  shall  become  effective. 

The  Secretary  is  required  to  consult  with  appropriate  private  and 
government  agencies  on  matters  relating  to  the  assessment  and  pre- 
mium rates  before  prescribing  rates. 

Payment  of  insurance 

Section  4-04- — This  section  requires  that  insured  plans  must  receive 
authority  from  the  Secretary  to  terminate,  and  the  Secretary  must 
determine  that  statutory  requirements  have  been  complied  with  and 
that  the  prospective  termination  is  not  designed  to  avoid  or  circum- 
vent the  Act. 

The  insurance  to  be  paid  shall  be  the  difference  between  the  plan's 
assets  and  unfunded  vested  benefits  owed  at  the  time  of  plan 
termination. 

In  addition,  the  Secretary  is  required  to  prescribe  procedures  under 
which  funds  of  terminated  plans  shall  be  liquidated  and  paid  out  to 
cover  vested  benefits  of  participants.  In  implementing  this  authority, 
the  Secretary  may  transfer  terminated  funds  under  his  supervision  or 
purchase  annuities  from  qualified  insurance  carriers  for  participants 
or  take  such  other  action  as  may  be  appropriate. 

Recovery 

Section  4-05. — This  section  provides  that,  where  employers  in  termi- 
nated plans  are  not  insolvent,  they  or  their  successors-in-interest  may 
be  liable  for  reimbursement  of  a  portion  of  insurance  benefits  paid. 
The  liability  of  the  employer  is  to  be  based  on  the  ratio  of  the  plan's 
unfunded  vested  liabilities  to  the  employer's  net  worth,  and  the  em- 
ployer is  required  to  reimburse  the  Secretary  for  that  percentage  of 
the  unfunded  vested  liabilities  which  is  represented  by  the  foregoing 
ratio.  However,  if  such  ratio  is  less  than  50%  of  the  employer's  net 
worth,  he  is  required  to  pay  the  full  amount. 

The  Secretary  shall  make  arrangements  with  employers  on  equitable 
terms  for  the  reimbursement  of  insurance  paid. 

The  amount  or  amounts  of  any  unpaid  liability  owed  by  an  em- 
ployer shall  constitute  a  lien  in  favor  of  the  government,  but  junior 
to  any  lien  for  unpaid  taxes  owed  to  the  government. 

Pension  benefit  insurance  fund 

Section  406.— This  section  establishes  within  the  Labor  Depart- 
ment a  fund  for  the  deposit  of  premiums,  assessments,  etc.,  made  under 
the  Act  and  for  payment  of  such  claims  thereunder. 


199 


TITLE  V.  DISCLOSURE  AND  FIDUCIARY  STANDARDS 

The  new  Disclosure  and  Fiduciary  Requirements  of  this  Act  are 
accomplished  by  amendments  to  the  Welfare  and  Pension  Plans  Dis- 
closure Act.  (WPPDA). 

Disclosure 

Section  501. — This  section  requires  that  annual  reports  filed  are  re- 
quired to  be  accompanied  by  a  certificate  designating  the  Secretary  as 
agent  for  service  of  process  in  any  action  arising  under  this  Act. 

Section  502. — This  section  amends  Section  3  of  the  Welfare  and 
Pension  Plans  Disclosure  Act  by  adding  new  paragraphs  containing 
revised  definitions  of  terms  such  as  "relative,"  "administrator,"  "em- 
ployee benefit  plan,"  "employee  benefit  fund,"  "separate  accounts," 
"adequate  consideration,"  "nonforfeitable  pension  benefit,"  "covered 
service,"  and  various  other  terms  which  are  intended  to  reconcile  defi- 
nitions contained  in  the  Act  with  the  new  amendments. 

Section  503. — This  section  amends  Sec.  4(a)  of  the  Welfare  and 
Pension  Plans  Disclosure  Act  by  making  editorial  changes  required 
by  the  terms  of  the  current  Act  in  order  that  the  definitions  of  the 
WPPDA  will  be  reconciled  with  those  of  the  current  amendments. 

Section  504. — This  section  amends  Sec.  5(b)  of  the  WPPDA  by 
permitting  the  Secretary  to  require  the  filing  of  a  special  terminal 
report  in  the  event  that  there  are  monies  or  other  assets  remaining  in 
the  plan.  Additionally,  it  is  amended  to  grant  the  Secretary  the  right 
to  exempt  from  the  reporting  and  disclosure  requirements  of  the  Act 
a  certain  class  of  employee  benefit  plan  if  the  same  does  not  serve  the 
purposes  of  the  Act. 

Section  505. — This  section  amends  Sec.  6  of  the  WPPDA  and  re- 
quires plan  descriptions  under  this  Act  to  be  comprehensive  and  writ- 
ten in  a  language  and  manner  calculated  to  be  understood  by  the  aver- 
age participant.  In  addition,  the  prior  filing  requirements  are  revised 
to  authorize  plan  amendments  to  be  filed  in  accordance  with  regula- 
tions prescribed  by  the  Secretary.  Heretofore,  plan  amendments  had 
to  be  filed  within  60  days  after  they  were  effective. 

Section  506. — This  section  provides  for  two  significant  changes  to 
the  WPPDA.  The  first  is  a  new  requirement  that  the  annual  financial 
report  must  include  an  opinion  of  the  plan's  financial  condition  by  an 
independent  accountant  based  upon  the  results  of  an  annual  audit. 
Second,  plans  must  include  in  their  reports  more  detailed  financial  in- 
formation, particularly  in  connection  with  party-in-interest  transac- 
tions, and  more  detailed  actuarial  information  relating  to  the  plan's 
funding  method  and  its  overall  financial  soundness. 

Section  507. — This  section  broadens  the  WPPDA  requirements  by 
requiring  administrators  to  furnish  reports  to  employees  or  to  make 
available  (whichever  is  more  practicable)  to  every  participant  upon 
his  enrollment  in  the  plan  a  summary  of  the  plan's  important  provi- 
sions written  in  a  manner  calculated  to  be  understood  by  the  average 
participant.  (This  requirement  covers  major  amendments  as  well.) 
This  summary  should  include  an  explanation  of  a  participant's  rights 
and  obligations  under  the  plan  and  the  circumstances  which  may  dis- 
qualify him  from  benefits,  as  well  as  the  requirements  of  WPPDA. 
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Administrators  are  also  required  to  furnish  or  make  available  to  par- 
ticipants every  three  years  a  revised,  up-to-date  summary  of  the  plan's 
important  provisions  (including  major  amendments). 

Additionally,  the  plan  administrator  must  furnish  to  participants 
and  beneficiaries,  upon  request,  copies  of  the  plan  description,  annual 
report,  or  bargaining  agreement,  trust  agreement,  contract,  or  instru- 
ment under  which  the  plan  is  established  and  operated.  The  plan  ad- 
ministrator may  make  a  reasonable  charge  to  cover  the  costs  of  such 
copies. 

Plan  administrators  are  also  required  to  furnish  participants  with 
notices  of  any  vesting  or  funding  variance  the  plan  has  received  under 
other  provisions  of  the  Act. 

Section  508.— This  section  amends  Section  9(d)  of  the  WPPDA  to 
eliminate  the  requirement  of  certification  previously  required  to  ex- 
amine reports  and  records  of  a  plan.  The  annual  audit  required  by  the 
Act  dispenses  with  the  need  for  such  certification. 

Section  509. — This  section  amends  Section  14  of  the  WPPDA  to 
restructure  the  Advisory  Council  on  Employee  Welfare  and  Pension 
Benefit  Plans  so  that  it  will  serve  as  an  advisory  council  for  both  the 
WPPDA  and  the  Retirement  Income  Security  for  Employees  Act. 
The  Advisory  Council  is  expanded  from  its  present  number  of  13 
members  to  21  members.  New  permanent  categories  of  membership 
are  added  to  include  the  fields  of  actuarial  counseling,  investment 
counseling,  and  accounting.  Five  representatives  of  management  have 
also  been  added.  The  period  of  advisory  council  meetings  is  changed 
from  its  requirement  of  twice  a  year  to  meetings  of  at  least  four  times 
a  year. 

Fiduciary  standards 

Section  510. — This  section  adds  new  Section  15  to  the  WPPDA 
which  establishes  fiduciary  standards  for  employee  pension  and  wel- 
fare plans. 

In  general,  this  section  requires  plans  to  be  established  pursuant  to 
a  written  document  and  requires  plan  funds  to  be  treated  as  a  trust 
for  the  exclusive  purpose  of  (1)  proving  benefits  to  participants  and 
their  beneficiaries  and  (2)  paying  reasonable  administrative  expenses. 

This  section  also  requires  a  fiduciary  (i.e.,  a  person  who  is  respon- 
sible for  handling  plan  funds)  to  act  as  a  prudent  man  in  a  similar 
situation  and  other  like  conditions  would  act.  The  fiduciary  must  ad- 
here to  trust  principles  established  by  the  Act.  and  to  trust  terms 
which  are  consistent  with  the  Act  and  to  refrain  from  transactions 
where  his  personal  interests  would  conflict  with  the  interests  of  the 
participants  and  beneficiaries.  However,  transactions  which  are  other- 
wise prohibited  may  be  permitted  by  the  Secretary  if  he  finds  that 
the  participants'  interests  would  be  served  by  such  action.  A  fiduciary 
is  prohibited  from  investing,  or  maintaining  investment  of  more  than 
10  percent  of  a  pension  fund's  assets  in  securities  of  the  employer. 

In  general,  fiduciaries  may  be  reasonably  compensated  and  entitled 
to  receive  benefits  which  belong  to  them  by  reason  of  being  partici- 
pants in  the  plan  and  may  also  make  certain  loans  to  participants  or 
beneficiaries  or  make  reasonable  arrangements  with  parties-in-interest 
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for  office  space  or  other  services,  including  providing  more  than  one 
type  of  service  to  fiduciaries  or  other  parties-in-interest  which  are 
customarily  furnished. 

Any  fiduciary  who  breaches  his  trust  is  personally  liable  for  losses 
resulting  from  such  breach,  and  co-fiduciaries  are  jointly  and  severally 
liable  except  that  a  co-fiduciary  may  avoid  liability  by  objecting 
promptly  to  any  action  which  may  constitute  a  breach  of  trust. 

Exculpatory  clauses  in  trust  agreements  are  prohibited;  however, 
fiduciaries  are  permitted  to  allocate  specific  responsibilities  among 
themselves,  and,  thereby,  subject  to  disapproval  by  the  Secretary, 
limit  the  responsibility  of  each  fiduciary. 

The  bill  further  prohibits  any  individual  who  has  been  convicted  of 
certain  specified  crimes  from  serving  as  an  administrator,  officer, 
trustee,  employee,  or  consultant  of,  or  with  respect  to  a  plan,  for  five 
years  following  his  conviction  or  release  from  imprisonment,  unless 
the  Secretary  determines  that  a  waiver  is  justified. 

The  bill  also  requires  all  investments  and  deposits  of  plan  funds  to 
be  made  in  the  name  of  the  fund  or  its  nominee  and  prohibits  employ- 
ees of  either  the  employer  or  an  employee  organization  from  receiving 
commissions,  or  brokerage  fees  with  respect  to  plan  investments ;  and 
provides  for  a  transitional  period  as  determined  by  the  Secretary  for 
a  plan  to  dispose  of  confliet-in-interest  investments. 

Finally,  every  plan,  in  accordance  with  regulations  of  the  Secretary, 
is  required  to  provide  adequate  notice  in  writing  to  a  participant  whose 
benefit  claim  has  been  denied,  setting  forth  the  specific  reason  for  the 
denial  in  understandable  language  and  providing  reasonable  review 
procedure  with  respect  to  any  denial  of  benefits. 

TITLE  VI.  ENFORCEMENT 

Section  601. — This  section  empowers  the  Secretary  to  petition  the 
federal  courts  to  compel  a  pension  or  profit-sharing-retirement  plan  to 
comply  with  the  Act  or  effect  recoveries  of  moneys  which  may  be  due 
under  the  Act. 

Sections  602,  603,  60L  and  605. — These  sections  provide  that  when 
the  Secretary  has  reason  to  believe  that  a  pension,  profit-sharing  or 
other  employee  benefit  plan  is  violating  the  Act  or  the  plan's  govern- 
ing documents,  he  may  seek  relief  in  the  federal  courts  to  compel  the 
return  of  assets  to  the  fund,  to  require  payments  to  be  made,  to  require 
the  removal  of  a  fiduciary,  and  to  obtain  other  appropriate  relief. 
Plan  participants  also  may  seek  relief  in  federal  and  state  courts 
against  violations  committed  by  a  fiduciary,  including  his  removal 
from  office.  They  may  also  seek  relief  to  recover  benefits  required  to  be 
paid  under  the  plan  in  the  same  courts.  The  Secretary  has  the  right 
to  remove  an  action  pending  in  a  state  court  to  the  federal  courts  for 
relief  provided  under  this  Act. 

Sect't ons  607  mid  608. — These  sections  provide  that  administrators 
and  fiduciaries  have  the  right  to  obtain  judicial  review  of  the  actions 
of  the  Secretary.  The  bill  provides  a  statute  of  limitations  of  five  years 
for  actions  for  relief  provided  under  this  Act. 

Section  609. — This  section  provides  that  this  Act  supersedes  state 
laws  covering  the  same  matters.  However,  the  Act  does  not  exempt  or 
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relieve  any  person  from  complying  with  any  state  law  regulating  in- 
surance, banking,  and  related  matters,  and  does  not  remove  state 
jurisdiction  over  plans  not  subject  to  the  Act.  State  courts  are  not  pre- 
vented from  asserting  jurisdiction  in  compelling  the  accounting  of 
a  fiduciary  or  requiring  clarification  of  the  plan.  The  Secretary  or  a 
plan  participant  may  remove  such  a  case  from  the  state  to  the  federal 
court  if  it  involves  the  applicability  of  the  Act. 

TITLE  VII.  EFFECTIVE  DATES 

Section  701. — This  section  provides  that  the  registration,  adminis- 
tration, disclosure,  fiduciary,  and  enforcement  provisions  of  the  Act 
become  effective  upon  enactment. 

The  vesting  and  funding  provisions  of  the  Act  shall  become  effective 
three  years  after  enactment  of  the  Act,  and  portability  and  insurance 
provisions  one  year  after  enactment. 
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Introductory  Remarks  of  Mr.  Javits 

Mr.  Javits.  Mr.  President,  starting  with  the  90th  Congress  in  1967 
and  in  each  succeeding  Congress  thereafter,  I  have  introduced  bills  to 
protect  the  benefit  rights  of  the  over  30  million  workers  covered  by 
private  pension  and  welfare  plans — plans  with  reserve  assets  of  more 
than  $150  billion — growing  at  the  rate  of  $10  billion  annually  and  pre- 
dicted to  reach  over  $230  billion  by  1980 — the  largest  aggregate  of  vir- 
tually unregulated  money  in  the  Nation. 

It  is,  therefore,  with  pride  and  anticipation  that  I  speak  as  principal 
coauthor  of  the  Williams- Javits  pension  and  welfare  plan  reform  bill, 
S.  4,  introduced  by  the  chairman  today  and  referred  to  the  Committee 
on  Labor  and  Public  Welfare.  The  Williams-Javits  bill  is  a  major 
bipartisan  legislative  undertaking — cosponsored  by  close  to  50  per- 
cent of  the  Senate  last  year — which  takes  as  its  basis  the  bills  I  have  au- 
thored since  1967.  It  is  identical  to  S.  3598,  the  bill  which  was  unani- 
mously approved  by  the  Senate  Committee  on  Labor  and  Public  Wel- 
fare in  September  of  1972,  culminating  3  years  of  intense  study  and 
investigation  by  the  Senate  Labor  Subcommittee. 

The  essential  provisions  of  the  bill  are  as  follows : 

Vesting :  The  bill  assures  that  after  8  years  of  employment,  a  worker 
would  have  a  nonforfeitable  right  to  30  percent  of  accrued  pension 
benefits.  This  would  increase  at  an  annual  rate  of  10  percent  to  reach 
100  percent  after  15  years.  Workers  age  45  or  older  on  the  effective 
date  of  the  vesting  requirements  would  be  vested  in  service  prior  to 
such  date  in  accordance  with  the  foregoing  vesting  schedule. 

Funding:  Pension  plan  managers  would  have  to  accumulate  con- 
tributions at  a  rate  sufficient  to  assure  that  unfunded  benefit  obligations 
could  be  paid  in  30  years. 

Federal  Insurance :  Every  pension  plan  would  be  required  to  pur- 
chase Federal  insurance  to  guarantee  the  payment  of  vested  pension 
obligations  in  the  event  of  premature  plan  termination. 

Portability :  Provision  is  made  for  an  employee  to  take  vested  pen- 
sion credits  with  him  from  job  to  job  through  a  voluntary  central 
clenrinofhouse  fund  administered  bv  the  Labor  Department. 

Fiduciary  Standards  and  Disclosure :  Existing  law  is  strengthened 
to  provide  safeguards  against  corruption  and  conflicts  of  interest  and 
more  adequate  communication  to  employees  concerning  their  plan. 

The  design  of  these  provisions  was  based  on  the  principal  findings  of 
the  Senate  Labor  Subcommittee.  These  principal  findings  were : 

First.  Inadequate  or  nonexistent  vesting  provisions  which  result  in 
the  denial  of  retirement  benefits  to  employees  upon  termination  of  serv- 
ices, voluntary  or  otherwise,  despite  long  years  of  employment. 

Second.  Inadequate  accumulation  of  assets  in  funds  to  meet  obliga- 
tions and  payments  to  workers  who  are  entitled  to  benefits. 
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Third.  Forfeiture  of  earned  retirement  benefits  by  employees  result- 
ing from  voluntary  or  involuntary  moves  within  an  industry  or  geo- 
graphical area,  which  restricts  the  mobility  of  the  labor  force. 

Fourth.  Instances  where  employers  have  not  achieved  full  funding 
status,  but  through  circumstances  often  beyond  their  control,  must 
terminate  the  plan  without  adequate  resources  for  payment  of  benefits 
due. 

Fifth.  The  lack  of  uniform  requirements  of  conduct  by  fiduciaries 
and  employers  in  the  administration  and  operation  of  their  pension 
funds  which  results  in  abuses  and  unsound  practices  which  jeopardize 
the  security  of  the  assets  and  threaten  the  availability  of  funds  for 
employees. 

Sixth.  Employee  participants  not  having  full  comprehension  of 
their  rights  and  obligations  under  their  participating  pension  plans 
because  of  inadequate  communication  to  them  in  booklets  or  other 
format  of  details  of  plans. 

The  distinctive  approach  of  the  bill  can  be  most  readily  grasped  by 
reference  to  the  following  key  paragraphs  from  the  committee's  report. 

[T]he  [committee]  was  of  the  opinion  that,  based  upon  its  findings, 
it  would  be  unwise  and  impractical  to  propose  either  revisions  or  new 
provisions  of  law  in  patchwork  fashion.  It  was  convinced  that  the 
nature  and  extent  of  the  problems  determined  to  exist  required  one 
omnibus  legislative  proposal  which  would  embody  essential  and  indis- 
pensable reform.  .  .  . 

The  committee  believes  that  the  legislative  approach  of  establishing 
minimum  standards  and  safeguards  for  private  pensions  is  not  only 
consistent  with  retention  of  the  freedom  of  decision-making  vital  to 
pension  plans,  but  in  furtherance  of  the  growth  and  development  of 
the  private  pension  system.  At  the  same  time,  the  committee  recognizes 
the  absolute  need  that  safeguards  for  plan  participants  be  sufficiently 
adequate  and  effective  to  prevent  the  numerous  inequities  to  workers 
under  plans  which  have  resulted  in  tragic  hardship  to  so  many.  The 
committee  has  vividly  demonstrated  this  need  in  public  hearings. 

The  bill  reported  by  the  committee  represents  an  effort  to  strike  an 
appropriate  balance  between  the  interests  of  employers  and  labor  orga- 
nizations in  maintaining  flexibility  in  the  design  and  operation  of  their 
pension  programs  and  the  need  of  the  workers  for  a  level  of  protection 
which  will  adequately  protect  their  rights  and  just  expectations.  In 
adopting  this  approach,  the  committee  believes  it  has  designed  a  bill, 
which,  like  the  National  Labor  Relations  Act,  the  wage-hour  laws  and 
other  labor  standards  laws,  brings  the  workers1  interest  up  to  parity 
with  those  of  employers. 

THE  PRIORITY  OF  PENSION  AND  WELFARE  REFORM  LEGISLATION 

As  we  all  know,  the  Williams- Javits  bill  was  referred  to  the  Com- 
mittee on  Finance  in  the  closing  days  of  the  last  congressional  session, 
where,  after  a  week's  deliberation,  it  was  stripped  of  its  key  provi- 
sions. This  was  most  unfortunate  since  this  action  made  it  virtually 
impossible  to  bring  the  bill  to  a  vote  on  the  floor  in  the  last  session. 
Nevertheless,  it  was  reassuring  that  the  leadership  of  both  parties  in 
the  Senate — mindful  of  the  tremendous  interest  and  concern  expressed 
over  pension  and  welfare  reform  legislation  throughout  the  country — 
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pledged  to  give  it  priority  status  in  this  session  of  the  Congress.  We 
should  now  move  decisively  to  fulfill  this  commitment  in  1973  because 
I  do  not  believe  that  American  workers,  who  are  the  backbone  of  our 
Nation's  economic  and  social  system,  will  continue  patiently  to  toler- 
ate further  delays  and  obstacles  to  the  attainment  of  their  just  de- 
mands for  comprehensive  protection  of  their  pension  rights. 

In  order  to  dispel  any  lingering  doubt  about  the  desirability  of  swift 
and  effective  action,  let  me  briefly  review  the  history  of  inadequate 
action  by  the  Congress  on  pension  reforms,  despite  the  overwhelming 
evidence  in  support  of  such  legislation. 

As  mentioned  previously,  I  introduced  the  first  comprehensive  pen- 
sion reform  bill  in  1967  and  this  was  followed  by  then  Secretary  of 
Labor  Wirtz's  bill,  introduced  in  1968.  Hearings  were  held  in  the  Sen- 
ate for  1  day  in  1968  but  no  action  was  taken  on  any  of  these  bills.  In 
1969  and  1970,  there  were  House  hearings  on  similar  bills  and  again 
nothing  resulted.  In  1971,  my  comprehensive  bill  was  reintroduced  as 
S.  2.  This  was  accompanied  by  intensive  study  and  investigation  by  the 
Senate  Labor  Subcommittee.  Senator  Williams  and  I  then  agreed  on 
a  joint  bill  which  was  introduced  in  May  of  1972.  Legislative  hear- 
ings on  the  Williams-Javits  bill  were  held  in  June  of  1972  and  the 
bill  was  ultimately  reported  by  the  committee  in  September. 

At  the  same  time  there  have  been  numerous  hearings  and  studies 
from  countless  perspectives  in  other  committees  on  both  sides  of  Capi- 
tol Hill.  In  1966  we  held  hearings  in  the  Government  Operations  Com- 
mittee concerning  the  unethical  diversion  of  certain  union  pension 
funds.  In  1966  we  also  held  hearings  before  the  Joint  Economic  Com- 
mittee on  pension  problems.  There  have  been  hearings  before  the  Sen- 
ate Special  Committee  on  Aging  and  also  before  the  House  Ways  and 
Means  Committee  in  May  of  1972. 

Nor  has  the  executive  branch  been  silent  in  this  area.  In  1965,  Presi- 
dent Kennedy's  Cabinet  Committee  on  Corporate  Pension  Funds 
issued  a  report  recommending  vesting  and  funding  and  fiduciary  re- 
form along  with  a  recommendation  for  further  investigation  and  study 
in  connection  with  problems  of  plan  termination  insurance  and  port- 
ability. In  1971,  the  White  House  Conference  on  the  Aging  issued  a 
report  recommending  that  the  Federal  Government  require  early  vest- 
ing and/or  portability,  fiduciary  responsibility,  funding  standards  and 
reinsurance  protection  in  private  plans.  In  December  of  1971  the 
administration  transmitted  to  the  Congress,  after  a  joint  study  by  the 
Departments  of  Labor  and  Treasury,  two  bills  recommending,  among 
other  things,  fiduciary  and  disclosure  standards  and  vesting  in  private 
pension  plans,  and  just  recently — December  18,  1972,  to  be  precise — a 
report  of  a  special  task  force  to  the  Secretary  of  Health,  Education, 
and  Welfare,  entitled  "Work  in  America,"  has  recommended  liberal- 
ization of  private  pension  plans  by  mechanisms  of  early  vesting  and 
portability  as  a  means  of  removing  inequities  in  the  private  pension 
system  and  inducing  greater  job  satisfaction  among  workers. 

Mr.  President,  if  all  the  volumes  of  words  on  the  need  for  pension 
reform  legislation,  if  all  the  testimony  of  witnesses  before  congres- 
sional committees,  if  all  the  studies  and  reports  and  reams  of  statistical 
surveys  were  laid  back  to  back,  they  would  fill  this  entire  Senate  Cham- 


206 


ber,  and  yet  there  still  is  no  adequate  pension  reform  law  on  the  U.S. 
statute  books. 

Pension  reform  is  now  an  area  where  the  Congress  has  both  the  mo- 
tivation and  the  competence  to  act  decisively.  The  legislation  has  pri- 
ority status  but  that  is  not  enough  to  satisfy  millions  of  dissatisfied 
and  concerned  American  workers  looking  forward  to  a  decent  standard 
of  living  in  retirement.  The  people  cannot  look  with  favor  on  a  repeat 
performance  of  what  transpired  in  the  Senate  in  the  closing  days  of 
the  last  session.  If  we  are  to  restore  confidence  in  the  ability  of  the 
private  pension  plans  to  deliver  on  their  promises  and  also  maintain 
confidence  in  the  capability  of  the  Congress  as  an  institution  to  deal 
responsibly  with  the  important  social  needs  of  our  people,  then  surely 
we  can  hesitate  no  longer  on  enacting  effective  pension  and  welfare 
reform  legislation,  and  we  should  do  it  without  any  unnecessary  legal- 
istic delay.  This  bill  deserves  the  highest  priority  as  a  major  incentive 
to  over  30  million  American  working  men  and  women. 

CONCLUSION 

Mr.  President,  before  I  close,  I  would  like  first  to  pay  a  tribute  to 
the  chairman  of  the  Labor  and  Public  Welfare  Committee,  Mr.  Wil- 
liams, who  in  an  unequaled  way  and  as  a  great  example  of  public 
service,  has  worked  with  me  in  the  development  of  this  legislation.  I 
am  delighted  to  engage  in  this  partnership  which  has  been  one  of  the 
most  satisfying  of  my  entire  career. 

Now  we  have  a  mature  bill  which  has  been  termed  by  the  New 
York  Times  "the  most  thoughtful  measure  ever  devised  on  Capitol 
Hill  for  correcting  defects  in  the  private  pension  plans."  A  great  deal 
of  talent  and  hard  work  has  gone  into  it.  We  can  still  strengthen  the 
bill  and  improve  it  and  I  hope  that  we  will  very  shortly  have  hearings 
so  that  we  can  determine  what  further  improvements  should  be  made 
and  then  go  forward  with  this  legislation.  There  is  a  great  deal  of  con- 
structive effort  that  has  been  made  by  a  number  of  parties  in  both  in- 
dustry and  labor  and  by  the  administration  itself,  which  has  made  a 
valuable  contribution  with  its  proposals.  We  have  the  question,  also 
of  the  committee  with  tax  jurisdiction  and  I  believe  that  we  can  and 
should  work  out  a  constructive  approach  to  resolve  these  problems.  I 
know  that  there  are  many  members  of  both  the  Senate  Finance  Com- 
mittee as  well  as  the  House  Ways  and  Means  Committee  who  are  most 
enthusiastic  and  interested  in  securing  fundamental  pension  reforms. 

There  is  plenty  of  room  for  cooperation  and  ample  opportunity  for 
meaningful  contributions  to  a  strong  and  comprehensive  pension  law. 
The  public  is  looking  to  the  Congress  to  provide  the  necessary  leader- 
ship in  this  field.  We  will  only  have  ourselves  to  blame  if  increasing 
cynicism  and  disillusionment  with  the  Congress  results  from  a  failure 
to  compose  our  differences  and  pass  the  legislation  that  over  30  mil- 
lion American  workers  are  counting  on  for  a  decent  income  in  their 
older  years. 
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Introductory  Remarks  of  Mr.  Ribicoff 

Mr.  Ribicoff.  Mr.  President,  today  I  am  joining  in  the  introduction 
of  S.  4,  legislation  to  reform  America's  outmoded  private  pension 
system.  No  legislation  coming  before  the  Senate  in  the  93d  Congress 
will  be  more  important  to  American  workers  than  safeguarding  their 
retirement  income. 

The  private  pension  system  is  a  growing  one.  In  1940,  4  million  em- 
ployees were  covered  by  private  pension  plans  with  assets  of  $2.4  bil- 
lion. Today,  more  than  one-half  of  our  work  force  in  the  United 
States — 40  million  workers — are  members  and  participants  of  private 
pension  plans.  Assets  in  these  plans,  numbering  some  34,000,  amounted 
to  almost  $130  billion  in  1970.  By  1980  it  is  expected  that  42.3  million 
workers  will  participate  in  plans  with  assets  skyrocketing  to  over 
$250  billion. 

Despite  the  growth  and  development  of  these  plans  in  the  last  few 
years,  regulation  of  them  in  the  public  interest  has  been  minimal.  In- 
ternal Revenue  Code  regulations  exist  principally  to  produce  tax 
revenue  and  to  prevent  evasion  of  tax  obligations.  The  Labor-Manage- 
ment Relations  Act  regulates  pensions  only  to  prevent  union  officials 
and  employers  from  conspiring  to  divert  employee  funds  to  their  own 
use.  The  act  is  not  intended  to  establish  nor  does  it  provide  standards 
of  funding  adequacy,  security  of  investment,  or  fiduciary  conduct.  The 
1958  Welfare  and  Pension  Plans  Disclosure  Act,  while  purporting  to 
protect  the  pension  participant,  essentially  required  the  administrator 
of  a  pension  plan  to  file  certain  very  limited  information  with  the 
Secretary  of  Labor  and  furnish  information  to  employees  upon  re- 
quest. The  act  lacks  substantive  fiduciary  standards  and  relies  on  the 
initiative  of  the  individual  employee  to  police  the  management  of  his 
plan. 

All  too  often  working  men  and  women  contribute  to  these  pension 
plans  only  to  find  when  they  retire  that  the  benefits  they  had  been 
promised  are  denied  them. 

In  addition,  frequently  the  pension  funds  themselves  are  abused  by 
those  responsible  for  their  management  who  manipulate  them  for  their 
own  purposes  or  make  poor  investments  with  them. 

It  is  time  controls  were  imposed  to  safeguard  the  workers'  valuable 
funds.  Genuine  pension  reform  will  be  achieved  only  by  Federal 
regulation. 

In  the  absence  of  comprehensive  pension  reform  legislation,  abuses 
and  phantom  retirement  security  benefits  have  been  frequent.  The 
major  problems  which  give  rise  to  pension  horror  stories  are :  First, 
the  failure  of  pension  funds  to  provide  necessary  minimum  and  ade- 
quate vesting  provisions;  second,  premature  termination  of  pension 
plans  without  adequate  insurance  coverage  to  protect  the  employees; 
third,  the  failure  of  pension  plans  to  have  sufficient  funding  to  meet 
accrued  and  vested  liabilities;  and,  fourth,  ineffective  fiduciary  re- 
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quirements  which  threaten  the  safety  and  preservation  of  fund  assets. 

The  report  of  the  1971  Senate  Welfare  and  Pension  Plan  Study 
elaborated  on  these  problems.  It  revealed  that  of  all  those  who  have 
worked  at  and  then  left  jobs  with  pension  plans  over  the  last  20  years, 
only  about  5  percent  will  ever  receive  any  benefits. 

A  succession  of  witnesses  coming  before  the  Pension  Study  Sub- 
committee— mostly  union  workers  in  their  late  forties  and  fifties — told 
of  losing  their  pension  rights,  because  of  plant  shutdowns,  transfers, 
store  closings,  and  pension  fund  terminations.  One  witness,  who  had 
worked  for  32  years  for  one  company,  was  laid  off  3  years  before  he 
was  eligible  for  his  pension.  Other  workers  have  lost  their  pensions 
when  a  company  has  shut  down.  Perhaps  the  most  famous  case  in- 
volved the  Studebaker  Division  of  Studebaker  Packard.  More  than 
4,000  Studebaker  workers  aged  40  to  60  got  only  15  percent  of  what 
the  company  owed  them.  Other  workers  lost  benefits  when  their  com- 
panies moved  or  when  they  changed  jobs. 

Even  when  the  company  remains  solvent  and  stable  and  the  worker 
has  a  vested  right  to  receive  his  pension,  there  is  a  growing  concern 
over  the  integrity  of  the  pension  fund  assets.  While  most  corporate 


misuse,  manipulation,  and  poor  management  of  pension  trust  funds 
are  all  too  frequent.  One  financially  ailing  company  tried  to  borrow 
over  a  million  dollars  from  a  subsidiary's  pension  pool  for  use  as 
operating  capital.  Another  company  has  a  policy  of  investing  more 
than  half  its  pension  fund's  assets  in  the  company's  own  common 
stock  and  in  the  real  estate  of  a  company  subsidiary.  And  yet  another 
firm  routinely  dips  into  its  pension  funds  for  cash  to  make 
acquisitions. 

These  manipulations  point  up  the  lack  of  real  controls  over  the  in- 
vestment of  pension  funds.  Present  laws  and  common  law  trust 
principles  have  failed  to  come  to  grips  with  the  problem. 

The  pension  reform  legislation  being  introduced  today  attempts  to 
bring  orderly  regulation  to  a  field  now  fraught  with  insecurity  for 
the  working  man. 

First,  the  legislation  establishes  within  the  Department  of  Labor 
an  office  of  Pension  and  Welfare  Plan  Administration,  to  be  headed 
by  an  Assistant  Secretary  appointed  by  the  President  with  Senate 
advice  and  consent.  The  office  will  be  responsible  for  promotion,  estab- 
lishment, administration,  and  operation  of  employee  benefit  plans, 
and  enforcement  of  the  act. 

Second,  the  legislation  prescribes  minimum  vesting  requirements. 
Vesting  refers  to  the  nonforfeitable  right  or  interest  which  an  em- 
ployee participant  acquires  in  the  pension  fund  representing  contribu- 
tions made  to  such  fund.  These  benefit  credits  under  the  present  sys- 
tem may  vest  in  the  employee  immediately  although  in  most  cases 
participants  do  not  become  eligible  for  vesting  of  benefits  until  a  stip- 
ulated age  or  period  of  service,  or  a  combination  of  both,  is  attained. 

The  reform  legislation  we  are  proposing  would  stipulate  that  an 
employee,  after  8  yenrs  of  service,  will  acquire  a  vested  nonforfeitable 
right  to  30  percent  of  pension  benefits  and,  thereafter,  each  year  will 
vest  an  additional  10  percent  until,  at  the  end  of  15  years,  he  will 
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have  vested  rights  of  100  percent.  The  past  service  of  workers  of  45 
or  older  on  the  effective  date  of  the  vesting  requirements  would  be 
recognized  in  computing  the  individual's  vested  interest. 

Third,  the  bill  establishes  minimum  funding  standards  to  assure 
that  the  pension  funds  assets  are  sufficient  to  meet  liabilities.  Un- 
funded pension  liabilities  must  be  funded  over  a  30-year  period.  The 
Secretary  would  be  empowered  to  grant  variances  for  qualifying  plans 
under  certain  circumstances. 

Fourth,  the  legislation  establishes  a  voluntary  program  for  porta- 
bility through  a  central  fund,  whereby  employees  of  participating 
employers  may  transfer  vested  credits  from  one  employer  to  another. 

Under  the  present  system,  pensions  are  generally  lost  if  an  employee 
changes  jobs.  Yet  in  this  mobile  society  a  worker  rarely  stays  with  one 
company  for  his  entire  career.  By  making  pension  rights  portable; 
that  is,  by  allowing  an  employee  to  transfer  his  earned  vested  pension 
rights  from  job  to  job  and  at  the  end  of  his  career  to  be  able  to  convert 
all  such  credits  into  a  final  benefit  amount  reflecting  all  of  hjs  prior 
service,  the  private  pension  system  would  be  far  more  equitable. 

Fifth,  the  bill  establishes  a  plan  termination  insurance  program 
which  will  guarantee  that  the  vested  pension  credits  of  the  employees 
will  be  paid  when  an  employer  goes  out  of  business  and  the  pension 
plan  does  not  have  sufficient  assets  to  pay  the  workers'  benefit.  Insur- 
ance will  cover  benefits  earned  under  the  plan  before  effective  date 
and  all  such  benefits  subsequently. 

Sixth,  the  bill  prescribes  new  rules  of  conduct  for  trustees  and  fidu- 
ciaries controlling  employee  benefit  funds,  and  prohibits  conflicts  of 
interest  and  other  unauthorized  practices  to  prevent  mishandling  or 
loss  of  such  funds. 

Seventh,  the  bill  requires  additional  and  more  comprehensive  dis- 
closure in  reports  to  be  filed  with  the  Federal  Government,  and  more 
comprehensive  explanations  of  the  plans  to  workers. 

Finally,  the  legislation  establishes  Federal  jurisdiction  and  provides 
adequate  remedies  to  both  the  Government  and  the  individual  worker 
for  judicial  and  administrative  enforcement  of  the  bill's  provisions, 
including  recovery  of  pension  benefits  due. 

Last  year,  after  this  legislation  was  reported  unanimously  out  of  the 
Senate  Committee  on  Labor  and  Public  Welfare,  it  was  referred  to  the 
Senate  Finance  Committee  of  which  I  am  a  member.  Over  my  strong 
objections,  the  Finance  Committee  stripped  this  bill  of  its  provisions 
relating  to  vesting,  funding,  portability,  and  plan  termination  insur- 
ance and  the  bill  never  passed  the  Senate.  I  will  again  oppose  any 
effort  to  weaken  this  legislation  when  it  comes  before  the  Finance 
Committee. 

If  this  crucial  legislation — the  Retirement  Income  Security  for  Em- 
ployees Act — is  enacted,  the  93d  Congress  will  justifiably  be  remem- 
bered as  the  workingman's  Congress. 
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By  Mr.  Bentsen : 

S.  1179.  A  bill  to  strengthen  and  improve  the  private  retirement 
system  by  establishing  minimum  standards  for  participation  in  and 
vesting  of  benefits  under  pension  and  profit-sharing  retirement  plans; 
by  establishing  minimum  funding  standards;  by  requiring  termina- 
tion- insurance ;  and  by  allowing  Federal  income  tax  credits  to  in- 
dividuals for  personal  retirement  savings.  Referred  to  the  Committee 
on  Finance. 

******* 
Statements  on  Introduced  Bills  and  Joint  Resolutions 


Mr.  Bentsen.  Mr.  President,  I  believe  that  one  of  the  domestic  is- 
sues that  must  receive  top  priority  during  the  93d  Congress  is  the  need 
to  strengthen  and  improve  America's  private  retirement  system. 

Over  the  past  several  decades  tens  of  millions  of  American  working 
men  and  women  have  confidently  approached  their  retirement  age 
expecting  to  receive  a  sizeable  monthly  pension. 

The  expectations  of  many  of  these  workers  have  been  fulfilled. 
America's  private  retirement  system  has  performed  very  well  for  the 
millions  of  retired  Americans  presently  receiving  their  expected  retire- 
ment benefits. 

But,  unfortunately  there  are  instances  where  workers  have  not  re- 
ceived pension  benefits  that  they  have  earned  through  years  of  long, 
hard  labor.  Their  dreams  of  financial  security  after  retirement  have 
been  shattered.  Promises  have  been  broken.  In  these  instances  Amer- 
ica's private  retirement  system  has  not  only  failed  to  perform  ade- 


Congress  must  now  enact  legislation  to  assure  a  more  consistent  per- 
formance by  the  private  retirement  system  and  to  assure  that  minimum 
standards  of  equity  and  fiduciary  responsibility  be  established.  Par- 
ticipants in  private  retirement  plans  must  be  assured  that  they  will 
receive  the  benefits  that  they  have  worked  for  and  are  entitled  to 
receive. 

Legislation  should  be  directed  toward  two  general  goals.  First,  we 
must  safeguard  the  pension  rights  which  millions  of  American  work- 
ing men  and  women  have  earned.  Second,  efforts  must  be  made  to  en- 
courage the  tens  of  millions  of  workers  who  do  not  now  adequately 
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participate  in  the  private  retirement  system  to  independently  save  for 
their  retirement. 

Mr.  President,  I  am  today  introducing  comprehensive  legislation 
which  would  amend  the  Internal  Revenue  Code  for  the  purposes  of 
both  eliminating  inadequacies  in  many  private  retirement  plans  as 
well  as  providing  a  tax  incentive  to  encourage  more  people  to  save  for 
their  retirement.  The  most  effective  method  to  achieve  these  goals  is  to 
amend  the  Internal  Revenue  Code.  The  favorable  tax  treatment 
granted  to  pension  and  other  retirement  plans  has  been  a  major  stim- 
ulus for  the  growth  of  America's  retirement  system. 

Under  current  tax  laws  qualified  pension  plans  receive  three  tax 
benefits.  First,  employers  are  given  a  tax  deduction  for  all  contribu- 
tions made  to  a  qualified  plan.  Second,  the  investment  earnings  of  as- 
sets in  the  plan  are  tax  exempt.  Third,  employer  contributions  are  not 
taxable  to  the  employee  at  the  time  of  contribution.  Rather,  the  income 
tax  is  deferred  until  the  money  is  actually  distributed  to  the  employee 
after  his  retirement — at  which  time  he  is  usually  in  a  much  lower  tax 
bracket. 

The  law  which  has  promoted  the  enormous  growth  of  retirement 
plans — the  Internal  Revenue  Code — is  the  law  which  can  most  effec- 
tively eliminate  most  of  the  inequities  that  have  developed  in  many 
plans.  The  Internal  Revenue  Code  already  imposes  many  restrictions 
on  private  retirement  plans  for  the  specific  purpose  of  protecting  those 
American  workers  who  participate  in  these  plans.  The  most  practical 
method  to  impose  additional,  but  related,  restrictions  would  be  to  add 
them  to  our  tax  law. 

It  is  now  several  decades  since  Congress  decided  to  promote  the 
growth  of  private  retirement  plans  through  Federal  tax  incentives. 
The  Internal  Revenue  Service  which  is  a  part  of  the  Department  of 
Treasury  has  been  administering  these  laws  since  their  enactment. 
Over  the  years  the  Internal  ReATenue  Service  has  acquired  the  experi- 
ence and  expertise  needed  to  administer  the  tax  laws  pertaining  to  the 
many  complicated  and  diverse  retirement  plans  currently  used  by 
private  business.  It  only  seems  natural  that  we  should  utilize  the  ex- 
perience and  knowledge  acquired  by  the  Internal  Revenue  Service  to 
as  large  an  extent  as  possible  to  administer  new  pension  regulations 
that  Congress  might  enact.  There  is  little  justification  to  create  a  new 
Federal  agency  or  to  divide  jurisdiction  between  two  separate  Federal 
departments  where  an  existing  agency  can  adequately  do  the  job.  It  is 
imperative  that  Congress  attempt  to  streamline  the  operations  of  the 
Federal  Government  as  much  as  possible  and  pension  reform  is  no 
exception. 

Most  Americans  are  probably  unaware  of  the  enormous  size  of  the 
private  retirement  system  in  our  country.  More  than  30  million  active 
workers  are  currently  participating  in  the  system.  Over  4  million  re- 
tired workers  are  receiving  benefits.  The  assets  in  private  retirement 
funds  currently  exceed  $150  billion  and  are  increasing  every  year. 

Millions  of  American  workers  have  watched  employers  contribute 
money  into  retirement  funds  on  their  behalf.  The  assets  in  these  funds 
have  increased  in  value  through  investment  earnings.  Many  of  these 
workers  are  now  retired  and  receiving  sizable  retirement  benefits.  Pri- 
vate pension  benefits  when  added  to  social  security  benefits  can  provide 
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financial  security  to  retired  workers.  This  combined  income  can  give 
many  senior  citizens  an  opportunity  to  enjoy  their  old  age  with  a  sense 
of  economic  well-being.  It  will  help  many  senior  citizens  avoid  becom- 
ing a  financial  burden  on  their  families  or  communities. 

There  is  substantial  evidence  that  the  private  pension  system  gen- 
erally works  effectively.  It  is  an  excellent  example  of  the  ability  of  our 
free  enterprise  system  to  respond  to  a  vital  need — the  need  for  the 
American  worker  to  set  aside  a  portion  of  his  earnings  for  his  retire- 
ment so  that  he  will  have  financial  security  in  his  later  years.  The  pri- 
vate retirement  system  has  demonstrated  a  great  degree  of  flexibility 
in  its  ability  to  offer  various  types  of  retirement  programs  for  widely 
varying  businesses  throughout  all  sections  of  the  United  States. 

When  operating  effectively,  private  retirement  plans  are  an  illustra- 
tion of  the  free  enterprise  system  at  its  best.  When  operating  ef- 
fectively, this  system  deserves  the  applause  of  all  Americans  for  its 
ability  to  provide  benefits  to  those  retired  workers  who  are  fortunate 
enough  to  have  participated  in  retirement  plans  during  employment. 

Unfortunately,  not  all  private  retirement  plans  have  performed  ade- 
quately. Too  many  retired  workers  have  lost  their  anticipated  pensions. 
Too  many  promised  benefits  have  failed  to  become  a  reality. 

I  have  received  a  great  deal  of  correspondence  from  my  constituents 
in  Texas  pointing  out  many  of  the  tragic  failures  of  the  private  re- 
tirement system.  These  persons  have  urged  Congress  to  take  appropri- 
ate action.  During  the  past  2  years  the  Senate  Labor  Subcommittee 
has  conducted  a  comprehensive  study  of  this  problem  which  has  dem- 
onstrated beyond  any  doubt  the  need  for  immediate  legislative  action. 

I  would  now  like  to  explain  some  of  the  problems  with  the  private 
retirement  system  which  have  been  brought  to  public  attention  and 
which  require  prompt  legislative  action  by  the  93d  Congress. 

One  of  the  fundamental  problems  involves  the  lo?s  of  pensions  by 
workers  who  leave  their  jobs  after  long  periods  of  employment  but 
before  their  earned  pensions  become  vested  because  of  unreasonable 
vesting  requirements.  Vesting  occurs  when  an  employee  receives  a  non- 
forfeitable right  to  the  money  contributed  to  a  pension  plan  on  his 
behalf.  Vesting  may  occur  after  an  employee  works  for  a  company  a 
specified  number  of  years  or  after  an  employee  reaches  a  certain  age 
and  under  some  pension  plans  vesting  is  based  on  a  combination  of  age 
and  years  of  service.  Different  pension  plans  contain  different  vesting 
formulas  but  once  an  employee's  pension  rights  are  vested  the  employee 
is  entitled  to  receive  his  benefits  at  the  normal  retirement  age  even  if 
he  leaves  the  company  before  that  time.  Wherever  an  employee  goes 
he  retains  an  absolute  right  to  any  vested  benefits  he  may  have  earned. 

Unfortunately,  too  many  examples  have  been  brought  to  public 
attention  in  which  employees,  with  many  years  of  service  with  a  com- 
pany, have  been  denied  absolutely  all  of  their  earned  pensions  because 
they  separated  from  their  jobs  just  prior  to  fulfilling  unreasonably 
stringent  vesting  requirements.  These  workers  have  been  denied 
benefits  for  which  they  have  worked  so  hard.  They  have  been  denied 
a  needed  retirement  income  they  had  confidently  anticipated  receiving. 

For  example,  consider  the  case  of  Stephen  Duane  who  worked  at  a 
New  Jersey  warehouse  for  32  years  during  which  time  he  was  ac- 
cumulating a  pension.  The  warehouse  was  closed  down  in  1970,  and 
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Stephen  Duane  lost  his  job.  He  was  51  years  old  at  the  time.  However, 
this  was  4  years  short  of  his  company's  minimum  pension  age  and  as  a 
result  he  lost  all  of  his  pension  rights.  Despite  32  years  of  service, 
during  which  time  he  was  earning  a  pension,  Stephen  Duane  received 
absolutely  no  pension. 

The  experience  of  Thomas  Litchko,  a  father  of  five,  is  equally  tragic. 
Mr.  Litchko  had  been  employed  by  the  same  Pennsylvania  corporation 
for  20  years  during  which  time  he  was  earning  a  pension.  In  the  spring 
of  1972 — when  Mr.  Litchko  was  39  years  old — his  company  closed 
down  and  he  was  informed  that  he  had  no  vested  rights,  that  he  was 
not  entitled  to  any  pension  whatsoever.  Under  the  provisions  of  his 
pension  plan  an  employee  had  to  reach  the  age  of  40  before  he  would 
receive  any  vested  rights.  Thomas  Litchko  was  only  1  year  short  of 
vesting  and  consequently  lost  20  years  worth  of  accumulated  pensions. 

Another  example  of  unreasonable  vesting  requirements  involves  the 
participants  of  a  union-administered  pension  plan  in  Chicago.  Each 
local  within  this  union  administers  its  own  pension  plan.  Under  the 
terms  of  these  plans  a  worker  must  remain  within  the  same  local  for  20 
years  in  order  to  acquire  any  vested  rights.  Sometimes  a  slight  shift 
in  jobs — perhaps  from  the  loading  docks  to  the  weighing  station — 
involves  a  shift  in  union  locals  and  a  complete  loss  of  all  pension  rights 
for  an  employee  with  less  than  20  years  on  the  first  job. 

These  are  only  three  examples  of  the  way  countless  numbers  of 
American  working  men  and  women  have  been  tragically  victimized  by 
unreasonable  vesting  provisions  in  their  pension  plans. 

According  to  statistics  supplied  by  the  administration  last  year,  the 
pensions  of  more  than  two-thirds  of  all  current  participants  in  private 
pension  plans  are  not  now  vested.  Even  among  older  employees,  whose 
need  for  vesting  is  more  acute,  many  pensions  are  not  now  vested. 
Forty  percent  of  participants  age  45  or  older,  34  percent  of  partic- 
ipants age  50  or  older,  and  26  percent  of  participants  age  55  or  older 
do  not  have  vested  pension  rights. 

The  need  is  clear.  Congress  must  establish  minimum  vesting  stand- 
ards to  protect  the  American  worker. 

I  propose  that  at  the  very  least  an  employee  should  receive  a  non- 
forfeitable right  to  25  percent  of  his  accumulated  pension  after  5 
years  of  participation  in  a  pension  plan  and  an  additional  5  percent 
each  following  year.  Once  these  benefits  are  vested,  an  employee  will 
retain  these  rights  wherever  he  goes. 

However,  a  minimum  vesting  standard  by  itself  will  most  certainly 
not  provide  a  complete  solution  to  the  problems  of  the  private  retire- 
ment system.  Many  tragic  examples  have  been  publicized  in  which 
employees  have  been  denied  pension  benefits — benefits  that  had  ac- 
tually vested — simply  because  the  pension  plan's  assets  were  insuffi- 
cient to  meet  all  of  its  obligations. 

This  raises  two  related  but  very  important  problems — funding  and 
termination  insurance.  I  believe  that  there  is  a  clear  need  to  legislate 
minimum  funding  standards  so  that  pension  plans  are  accumulating 
sufficient  assets  to  meet  their  obligations.  I  also  believe  that  it  is  essen- 
tial for  all  pension  plans  to  acquire  termination  insurance  to  guaran- 
tee payment  of  all  vested  benefits  in  the  event  that  a  plan  happens 
to  terminate  with  insufficient  assets  to  meets  its  obligations.  There  have 
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been  countless  examples  of  pension  plan  failures  that  demonstrate 
this  need. 

Perhaps  the  most  noted  example  involves  the  closing  of  the  Stude- 
baker  plant  in  South  Bend,  Ind.,  in  1964  and  the  accompanying  termi- 
nation of  its  pension  plan.  Even  though  this  was  a  liberal  plan  which 
called  for  the  systematic  funding  of  liabilities,  there  were  not  enough 
assets  available  to  pay  all  claims  when  the  plan  terminated.  After 
the  assets  were  distributed,  4,000  vested  employees  between  the  ages 
of  40  and  60  had  received  only  15  percent  of  their  anticipated  bene- 
fits. In  fact,  some  2,900  employees  under  the  age  of  40,  some  of  whom 
were  vested,  were  left  with  absolutely  nothing. 

Unfortunately  this  was  far  from  an  isolated  example. 

The  Senate  Labor  Subcommittee  conducted  extensive  hearings  in 
1972  in  various  cities  throughout  the  Nation  to  study  the  loss  of  re- 
tirement benefits  as  a  result  of  plan  terminations.  The  subcommittee 
uncovered  a  great  many  recent  examples  of  pension  plan  terminations 
that  resulted  in  the  loss  of  vested  benefits.  For  example,  due  to  the 
termination  of  a  company  pension  plan  in  Pennsylvania  in  1972  ap- 
proximately 500  vested  workers  are  going  to  receive  only  about  one- 
third  of  their  entitled  benefits.  Another  tragic  example  involved  the 
termination  of  the  pension  plan  of  a  mid  western  company  in  1971. 
As  a  result  of  this  termination,  112  retirees  had  their  benefits  reduced 
by  62  percent  while  there  were  no  remaining  funds  to  provide  benefits 
for  the  75  vested  participants,  who  lost  absolutely  everything. 

If  anyone  questions  the  existence  of  lost  benefits  due  to  pension  plan 
terminations,  he  need  only  read  the  hearings  of  the  Labor  Subcommit- 
tee. Hundreds  of  pages  of  testimony  by  American  working  men  and 
women  vividly  describe  many  of  the  tragic  consequences  of  termina- 
tions. Whether  5,000  or  50.000  American  working  men  and  women 
suffer  losses  each  year  from  terminations,  no  one  can  doubt  the  serious- 
ness of  the  problem. 

One  must  not  forget  that  the  termination  of  a  retirement  plan  is 
much  more  than  a  statistic  compiled  for  Government  charts.  It  is 
much  more  than  a  list  of  numbers  or  a  series  of  percentages.  As  the 
victims  of  pension  plan  terminations  can  easily  attest,  a  termination 
represents  a  great  personal  tragedy.  It  was  certainly  a  real  tragedy 
for  the  retired  worker  in  Minnesota  who  learned  that  he  might  lose  his 
vested  pension  because  his  former  employer  was  about  to  discontinue 
the  retirement  plan.  This  retired  worker  said : 

"If  I  get  cut  in  my  pension,  I  don't  know  what  I  will  do.  My  wife 
has  been  mentally  ill  for  14  years  and  had  45  shock  treatments  and  I 
am  doctoring  for  cancer  since  1954.  So  you  can  see  my  health  and  my 
wife's  are  not  too  good.  Her  medicine  for  a  year  runs  over  $500  not 
including  mine,  so  we  need  all  the  pension  fund  we  can  get." 

The  experience  of  Olaf  Anderson  of  Philadelphia  provides  another 
illustration  of  a  victim  of  a  pension  plan  termination.  After  working 
for  the  same  company  for  48  years  he  retired  in  1970  and  began  to 
receive  a  pension  of  $100  a  month.  However,  the  company  pension 
plan  was  terminated  in  1971  and  Mr.  Anderson  now  receives  no  pen- 
sion at  all.  It  is  interesting  to  note  that  this  company  provided  its 
employees  with  a  booklet  describing  the  pension  plan.  The  booklet 
informed  the  employees  that  you  can  look  forward  to  retirement  with 
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peace  of  mind  knowing  that  under  the  plan  there  will  be  a  pension 
check  in  the  mail  to  you  from  the  company  every  month  for  life. 

In  light  of  such  occurrences,  it  is  not  difficult  to  understand  why  so 
many  Americans  look  at  the  private  retirement  system  as  a  series  of 
broken  promises. 

These  examples  clearly  illustrate  that  minimum  vesting  standards 
alone  provide  no  protection  to  employees  when  a  plan  terminates  with 
insufficient  assets  to  cover  all  liabilities.  I  believe  further  protection 
is  absolutely  necessary.  I  believe  that  Congress  must  establish  mini- 
mum funding  standards  so  that  all  employers  make  sufficient  contri- 
butions to  back  up  all  vested  benefits  over  a  reasonable  period  of  time. 
I  also  believe  termination  insurance  is  essential  to  insure  that  em- 
ployees will  be  protected  in  the  event  that  their  plan  does  terminate 
before  becoming  fully  funded.  Pension  reform  without  minimum 
funding  standards  and  required  insurance  is  really  no  reform  at  all. 

The  principle  of  termination  insurance  is  certainly  nothing  new.  In 
fact,  it  is  well-established  and  has  proved  effective  in  the  matter  of 
bank  and  savings  deposits  for  almost  40  years  through  the  Federal 
Deposit  Insurance  Corporation.  Reinsurance  has  also  been  applied  in 
the  housing  mortgage  field.  Just  2  years  ago  Congress  enacted  the 
Security  Investor  Act  which  creates  a  Government-chartered  corpora- 
tion to  guarantee  stock  market  investors  against  losses  stemming  from 
financial  difficulties  of  brokerage  houses. 

Some  individuals  will  argue  that  enactment  of  this  legislation  would 
result  in  excessive  Federal  interference  with  the  private  retirement 
system.  I  strongly  disagree.  My  proposals  will  not  result  in  excessive 
Federal  interference  since  a  very  large  number  of  pension  plans  already 
comply  with  these  minimum  vesting  and  funding  standards.  Those 
plans  must  serve  as  a  model  for  others  to  follow. 

I  strongly  oppose  efforts  toward  a  Federal  takeover  of  the  private 
pension  system.  I  believe  that  the  free  enterprise  system  can  work 
effectively  in  this  area  but  only  if  a  proper  balance  is  reached  between 
the  interests  of  employers  and  employees.  One  must  not  forget  that 
the  Federal  Government  has  a  long  standing  policy  of  encouraging 
retirement  plans  by  means  of  the  tax  laws.  It  is  only  fair  that  this 
Government  policy  be  administered  equitably  so  that  employees  bene- 
fit to  the  same  extent  as  the  employers  who  establish  the  plans. 

Under  my  proposal,  employers  and  employees  will  remain  free  to 
work  out  pension  plan  arrangements  best  suited  to  their  own  particular 
needs  and  requirements.  These  proposals  will  help  our  free  enterprise 
system  operate  more  effectively. 

While  legislation  is  essential  to  safeguard  the  pension  rights  of  those 
Americans  who  now  adequately  participate  in  private  retirement  plans, 
Congress  must  give  equal  attention  to  two  very  related  problems. 
First,  there  are  tens  of  millions  of  American  working  men  and  women 
who  do  not  now  participate  in  any  retirement  plan  whatsoever.  Cur- 
rently about  one  half  of  our  nonagricultural  work  force — about  30 
million  workers — are  not  covered  by  retirement  plans.  Second,  many 
employees  who  do,  in  fact,  participate  in  retirement  plans  will  not  re- 
ceive adequate  benefits  because  employers  are  simply  not  making  ade- 
quate contributions  into  the  plan  on  behalf  of  the  employees. 
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It  is  clearly  discriminatory  for  Congress  to  provide  special  tax 
benefits  for  the  30  million  participants  of  private  retirement  plans 
while  totally  denying  any  tax  benefits  to  the  tens  of  millions  of  work- 
ers who  are  not  able  to  participate  in  these  plans.  These  persons  cer- 
tainly deserve  equitable  treatment  from  Congress. 

We  must  remember  that  when  a  consumer  purchases  an  item  such 
as  a  television  or  car  a  portion  of  the  price  will  be  used  to  create  the 
pension  of  the  electrical  worker  or  auto  worker.  It  is  inequitable  that 
many  persons  who  indirectly  contribute  to  the  pension  plans  of  others 
cannot  even  establish  a  tax  qualified  pension  plan  for  themselves. 

Congress  must  now  provide  a  mechanism  for  the  millions  of  workers 
who  do  not  currently  participate  in  the  private  retirement  system  to 
save  on  their  own.  One  method  to  do  this  would  be  to  offer  individuals 
a  Federal  tax  credit  for  a  portion  of  their  current  income  placed  in 
a  retirement  fund.  I  am  today  proposing  such  a  tax  credit. 

A  tax  credit  is  much  more  desirable  than  a  deduction  in  this  par- 
ticular situation.  A  tax  credit  would  provide  a  greater  economic  bene- 
fit to  persons  in  a  relatively  lower  income  bracket  than  would  a 
deduction.  Those  workers  with  lower  incomes  have  a  greater  need  for 
a  monthly  pension  to  provide  financial  security  during  their  retire- 
ment years. 

My  proposed  tax  credit  could  be  used  by  a  great  number  of  Ameri- 
can workers  who  do  not  participate  in  employer-sponsored  plans. 
Once  these  persons  reach  middle  age  and  no  longer  have  the  financial 
responsibilities  of  raising  a  family  they  have  a  much  greater  oppor- 
tunity to  save  some  money — even  if  only  a  small  amount.  The  avail- 
ability of  this  tax  credit  would  be  an  incentive  to  put  these  savings  in 
a  fund  for  a  retirement  income. 

In  addition,  this  tax  credit  will  provide  an  incentive  for  small  em- 
ployers to  establish  pension  plans.  For  those  employers  who  presently 
cannot  afford  to  set  up  a  plan  on  their  own,  a  tax  credit  for  employee 
contributions  would  offer  a  mechanism  for  both  the  employer  and  em- 
ployees to  join  together  to  make  contributions  to  a  plan. 

Although  the  legislation  I  am  introducing  today  contains  no  provi- 
sions relating  to  fiduciary  responsibility  and  disclosure,  I  will  most 
certainly  support  proposals  to  enact  stringent  fiduciary  responsibility 
and  disclosure  laws.  This  can  be  most  effectively  accomplished  by 
amending  the  Welfare  and  Pension  Plan  Disclosure  Act.  The  bill  I  am 
introducing  today  contains  only  those  provisions  that  I  believe  should 
be  included  in  the  Internal  Revenue  Code. 

There  is  no  question  that  any  comprehensive  program  to  alleviate 
the  problems  of  the  private  retirement  system  must  also  focus  on  the 
areas  of  fiduciary  responsibility  and  disclosure.  The  assets  in  private 
pension  plans  currently  exceed  $150  billion.  It  is  essential  that  legisla- 
tion be  enacted  to  insure  that  pension  plan  administrators  who  handle 
these  vast  sums  of  money  discharge  their  duties  solely  in  the  interests 
of  the  plan  participants  and  their  beneficiaries.  There  have  been  many 
instances  of  misuse  and  poor  management  of  pension  plan  assets  which 
demonstrate  the  need  for  stricter  controls.  For  example,  the  executives 
of  one  corporation  reportedly  used  pension  plan  assets  to  purchase  real 
estate  from  the  Corporation  at  an  inflated  price.  There  have  been  other 
examples  of  companies  that  routinely  dip  into  pension  funds  to  make 
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corporate  acquisitions.  These  conflicts-of -interests  in  the  handling  of 
pension  funds  must  be  prohibited. 

In  addition,  pension  plans  must  be  required  to  disclose  more  detailed 
information  to  plan  participants  and  the  Federal  Government.  This 
will  enable  the  Government  to  more  easily  discover  illegal  uses  of  pen- 
sion plan  assets.  It  is  especially  important  that  all  communications  to 
employees  be  presented  in  a  manner  that  an  average  participant  can 
easily  understand.  It  is  clearly  unfair  to  hold  an  employee  accountable 
for  acts  which  disqualify  him  from  benefits,  if  he  had  no  knowledge 
of  these  acts,  or  if  these  conditions  were  stated  in  a  misleading  or  in- 
comprehensible manner  in  plan  booklets. 

I  will  strongly  support  legislation  which  would  achieve  greater 
fiduciary  responsibility  and  disclosure  by  making  appropriate  amend- 
ments to  the  Welfare  and  Pension  Plan  Disclosure  Act.  Since  the  De- 
partment of  Labor  is  currently  involved  in  these  two  areas,  it  would 
be  appropriate  to  retain  these  functions  within  the  Department  of 
Labor. 

My  proposals  are  consistent  with  the  recommendations  of  the  1971 
White  House  Conference  on  Aging. 

The  White  House  Conference  on  Aging  made  the  following  recom- 
mendations : 

Social  Security  benefits  provide  a  basic  protection  which  should  con- 
tinue to  be  improved  but  which  can  be  augmented  through  private 
pension  plans. 

The  Federal  Government  should  take  action  to  encourage  broader 
coverage  under  private  pension  plans  and  insure  receipt  of  benefits  by 
workers  and  their  survivors. 

It  should  require  early  vesting  and/or  portability,  survivor  benefits, 
and  complete  disclosure  of  beneficiaries  of  eligibility  and  benefit  provi- 
sions of  the  plans. 

In  addition,  Federal  requirements  should  assure  fiduciary  responsi- 
bility, minimum  funding  requirements  and  protection  through  reinsur- 
ance and  other  measures,  of  the  promised  benefits. 

I  would  now  like  to  explain  why  my  proposals  would  more  effec- 
tively remedy  the  problems  of  the  private  retirement  system  than 
would  the  Williams- Javits  pension  reform  bill. 

I  am  aware  that  about  50  of  my  colleagues  in  the  Senate  have  co- 
sponsored  the  Williams-Javits  bill.  I  have  the  greatest  admiration  for 
the  personal  efforts  made  by  Senators  Williams  and  Javits  on  behalf  of 
pension  reform.  I  doubt  there  are  many  persons  who  have  devoted  a 
greater  amount  of  their  time  and  energy  working  to  improve  Amer- 
ica's private  retirement  system. 

However,  prior  to  entering  the  U.S.  Senate  2  years  ago,  I  had  many 
years  of  personal  experience  in  the  private  pension  field.  On  a  day-to- 
day basis  I  was  closely  involved  in  the  administration  of  pension  plans 
and  saw  firsthand  many  of  the  problems  that  require  legislative  action. 
Based  upon  my  experience  I  am  unable  to  agree  with  many  of  the  pro- 
visions of  the  Williams-Javits  bill. 

First,  I  firmly  believe  that  all  retirement  plans,  regardless  of  size, 
must  comply  with  minimum  vesting,  funding  and  termination  insur- 
ance standards.  Small  plans  should  not  be  exempt  from  these  require- 
ments. The  Williams- J avits  bill,  on  the  other  hand,  exempts  plans  cov- 
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ering  25  or  fewer  participants.  The  loss  of  earned  pensions  by  a  retired 
worker  is  a  personal  tragedy  whether  the  worker  once  participated  in 
a  small  or  large  pension  plan.  Employees  participating  in  small  plans 
certainly  deserve  as  much  protection  as  employees  in  large  plans.  In 
fact,  a  study  conducted  by  the  Bureau  of  Labor  Statistics  indicates 
that  small  plans  are  the  most  likely  to  terminate.  It  Avould  be  incon- 
sistent to  exempt  from  minimum  standards  those  plans  for  which  the 
participants  are  most  in  need  of  protection.  Thus,  no  exemption  is 
given  to  small  plans  in  my  bill. 

I  am  well  aware  of  the  argument  that  many  small  plans  might  be 
forced  to  terminate  if  they  are  subject  to  the  minimum  standards. 
However,  this  does  not  provide  a  sufficient  justification  to  exempt  small 
plans.  In  all  too  many  instances,  the  owner  of  a  small  corporation  will 
establish  a  pension  plan  which  has  a  lengthy  vesting  period  so  that 
only  the  employer  himself,  and  perhaps  a  few  close  associates,  are  likely 
to  remain  with  the  company  long  enough  to  be  eligible  for  a  pension. 
In  such  a  situation  all  of  the  money  that  had  previously  been  contrib- 
uted to  the  plan  on  behalf  of  the  employees  will  eventually  be  distrib- 
uted to  the  employers.  There  is  absolutely  no  justification  for  Con- 
gress to  specifically  permit  such  abuses  by  giving  small  plans  an 
exemption  from  minimum  vesting,  funding  and  reinsurable  standards. 

Second,  there  is  not  a  sufficient  justification  to  exempt  from  mini- 
mum standards  those  union  administered  plans  that  are  financed  solely 
by  contributions  from  union  members.  The  Williams-Javits  bill  does 
provide  such  an  exemption.  Employees  deserve  the  same  protection  for 
their  retirement  income  regardless  whether  the  plan  is  administered  by 
a  union  and  financed  solely  by  employee  contributions.  Participants  of 
such  plans  face  the  same  tragedy  upon  loss  of  pension  benefits. 

Third,  the  minimum  standards  relating  to  vesting  and  funding 
should  be  administered  by  the  Internal  Revenue  Service  which  is 
within  the  Department  of  Treasury  rather  than  be  administered  by 
the  Labor  Department  as  would  be  the  case  under  the  Williams-Javits 
bill.  The  tax  laws  presently  have  standards — although  very  limited 
ones — relating  to  vesting  and  funding.  Over  the  years  the  pension 
specialists  within  IRS  have  acquired  the  experience  and  expertise 
needed  to  administer  the  laws  dealing  with  the  complex  and  diverse 
types  of  retirement  plans  currently  in  existence.  It  seems  only  natural 
that  this  same  department  should  be  empowered — and  greatly  ex- 
panded— to  oversee  any  new  restrictions  placed  on  private  pension 
plans. 

Fourth,  I  would  allow  earlier  vesting  than  the  Williams-Javits  bill. 
I  propose  that  an  employee  receive  a  nonforfeitable  right  to  25  percent 
of  his  accumulated  benefits  after  5  years  of  service  under  the  plan.  The 
Williams-Javits  bill,  on  the  other  hand,  does  not  require  any  vesting 
until  the  end  of  8  years.  Thus  employees  who  leave  their  jobs  between 
5  and  8  years  of  service  would  receive  at  least  25  percent  vesting  under 
my  bill  but  none  under  the  Williams-Javits  bill. 

'Fifth,  I  would  establish  a  termination  insurance  program  to  be 
administered  by  a  federally  chartered  nonprofit  corporation.  By  this 
approach,  we  can  utilize  the  experience  of  the  private  retirement  sys- 
tem to  as  great  an  extent  as  possible  and  limit  the  expansion  of  the 
Federal  bureaucracy.  The  Williams-Javits  bill  would  create  an  insur- 
ance fund  within  the  Department  of  Labor. 
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Sixth,  I  am  proposing  a  tax  credit  for  employee  contributions  to 
retirement  plans.  This  is  necessary  to  encourage  those  employees  who 
do  not  now  participate  in  the  private  retirement  system  to  save  for 
their  own  retirement. 

In  conclusion,  I  am  today  introducing  legislation  which  will  author- 
ize the  Internal  Revenue  Service  to  administer  the  vesting,  funding 
and  termination  insurance  provisions  of  this  legislation.  A  Federal  tax 
credit  is  also  proposed  to  encourage  retirement  savings  for  those  who 
do  not  now  adequately  participate  in  private  pension  plans.  In  addi- 
tion, I  will  support  legislation  to  establish  strong  fiduciary  responsi- 
bility and  disclosure  laws.  Enactment  of  these  proposals  will  make  the 
private  retirement  system  much  more  responsive  to  the  needs  of  the 
American  people. 

Enactment  of  such  legislation  must  be  a  matter  of  top  priority  in 
the  93d  Congress. 

Mr.  President,  I  ask  unanimous  consent  that  at  this  point  in  the 
Record  there  be  printed  a  fact  sheet  and  a  summary  of  my  major  pro- 
posals as  well  as  a  more  detailed  analysis  of  my  bill.  In  addition,  I  ask 
unanimous  consent  to  have  the  text  of  my  bill  included  immediately 
thereafter. 

There  being  no  objection,  the  material  and  bill  were  ordered  to  be 
printed  in  the  Record,  as  follows : 

Fact  Sheet,  Senator  Lloyd  Bentsen's  Proposed  "Comprehensive  Private 
Pension  Security  Act  of  1973" 

l.  administration  and  enforcement 

Minimum  vesting,  funding  and  termination  insurance  requirements  would  be 
added  to  the  Internal  Revenue  Code  as  additional  requirements  for  favorable 
tax  treatment. 

2.    MINIMUM   VESTING  AND  ELIGIBILITY'  STANDARDS 

At  a  minimum,  after  five  years  of  participation  in  a  pension  plan  a  worker 
would  receive  a  non-forfeitable  right  to  at  least  257c  of  the  pension  benefits  that 
he  has  accumulated  and  this  would  be  increased  by  at  least  o%  each  following 
year. 

No  retirement  plan  would  be  permitted  to  require  as  a  condition  of  eligibility 
to  participate  in  the  plan,  a  period  of  service  longer  than  one  year  or  an  age 
greater  than  30,  whichever  occurs  later. 

3.   MINIMUM   FUNDING  STANDARDS 

All  pension  plan  obligations  attributable  to  current  service  liabilities  must  be 
funded  annually.  In  addition,  past  service  liabilities  must  be  funded  over  a  30 
year  period. 

4.   REQUIRED  TERMINATION  INSURANCE 

All  Pension  plans  will  be  required  to  purchase  termination  insurance  from  the 
Pension  Guarantee  Corporation  which  will  be  established  as  a  non-profit  cor- 
poration chartered  by  the  Federal  Government. 

5.  VOLUNTARY  PORTABILITY' 

Upon  a  change  of  employment  an  employee  will  be  allowed  a  tax-free  transfer 
of  vested  pension  rights  from  job  to  job  but  only  if  both  the  employee  and  em- 
ployer consent  to  such  a  transfer.  In  addition,  transfers  of  pension  rights  to 
qualified  "individual  retirement  accounts"  will  be  tax-free. 
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6.  COVERAGE  AND  EXEMPTIONS 

No  exemption  from  minimum  standards  will  be  granted  to  small  plans  or  union- 
administered  plans.  However,  plans  administered  by  the  Federal  or  State  and 
local  governments  will  be  exempt. 

7.  TAX  CREDIT  FOR  EMPLOYEE  CONTRIBUTIONS  TO  RETIREMENT  PLANS 

Individuals  will  receive  a  limited  Federal  tax  credit  for  their  own  contribu- 
tions to  either  qualified  employer-sponsored  retirement  plans  or  qualified  "indi- 
vidual retirement  accounts." 

Summary  of  Major  Provisions — Senator  Lloyd  Bentsen's  "Comprehensive 
Private  Pension  Security  Act  of  1973" 

The  "Comprehensive  Private  Pension  Security  Act"  which  will  amend  the  In- 
ternal Revenue  Code  includes  the  following  major  provisions : 

1.  Administration  by  the  Department  of  Treasury — Minimum  vesting,  funding, 
and  termination  insurance  requirements  for  private  retirement  plans  would  be 
added  to  the  Internal  Revenue  Code  as  additional  requirements  for  favorable 
tax  treatment.  Thus  these  standards  would  be  administered  by  the  Department 
of  Treasury — specifically  the  Internal  Revenue  Service. 

The  tax  benefits  granted  to  qualified  pension  and  profit-sharing  plans  have  been 
a  major  stimulus  for  the  rapid  growth  of  the  private  retirement  system.  In  as 
much  as  federal  tax  laws  currently  impose  vesting  and  funding  standards — al- 
though very  limited  ones — the  most  practical  method  to  impose  additional  stand- 
ards would  be  to  add  them  to  our  tax  laws. 

The  Internal  Revenue  Service  already  has  a  staff  that  has  been  administering 
these  laws  for  several  decades.  Pension  specialists  within  IRS  have  acquired  the 
experience  and  expertise  needed  to  administer  these  laws  which  deal  with  the 
many  complex  and  diverse  types  of  retirement  plans  currently  in  existence. 

2.  Coverage  and  Exemptions — All  private  retirement  plans,  regardless  of  the 
plan's  size,  would  be  required  to  comply  with  the  minimum  standards  in  order  to 
qualify  for  favorable  tax  treatment.  Employees  partcipating  in  small  plans 
deserve  as  much  protection  as  employees  participating  in  large  plans. 

Although  some  small  plans  may  have  difficulty  complying  with  the  minimum 
standards,  this  does  not  justify  granting  them  an  exemption.  In  all  too  many 
cases,  the  owner  of  a  small  corporation  will  establish  a  pension  plan  which  has 
such  a  lengthy  vesting  period  that  only  the  employer  himself,  and  a  few  close  as- 
sociates, have  any  probability  of  remaining  with  the  company  long  enough  to  be 
eligible  for  a  pension.  In  such  a  situation  all  the  money  that  had  been  previously 
contributed  to  the  plan  on  behalf  of  the  other  employees  will  eventually  be  dis- 
tributed to  the  employer  and  his  close  associates.  There  is  absolutely  no  justifi- 
cation for  Congress  to  specifically  permit  such  abuse  by  giving  small  plans  an 
exemption  from  minimum  vesting,  funding  and  reinsurance  standards. 

No  exemption  would  be  given  to  those  retirement  plans  administered  by  em- 
ployee organizations  and  financed  exclusively  by  employee  contributions.  The 
participants  of  these  plans  deserve  as  much  protection  as  the  participants  of 
any  other  plan. 

Plans  established  by  state  and  local  governments  would,  however,  be  exempt 
from  the  minimum  standards.  State  and  local  governments  must  be  allowed  to 
make  their  own  determination  of  the  best  method  to  protect  the  pension  rights 
of  municipal  and  state  employees.  These  are  questions  of  state  and  local  sov- 
ereignty and  the  Federal  Government  should  not  interfere. 

Plans  established  pursuant  to  specific  federal  laws  would  also  be  exempt  since 
they  are  subject  to  separate  statutory  control. 

3.  Minimum  Venting  and  Eligibility  Standards — At  a  minimum,  after  five  years 
of  participation  in  a  pension  plan  a  worker  would  receive  a  nonforfeitable  right 
to  at  least  25%  of  the  pension  benefits  that  he  has  accumulated  and  this  will  be 
increased  by  at  least  5%  each  following  year.  Employees  should  be  excluded 
from  mandated  vesting  during  the  first  few  years  of  service  because  they  have 
a  high  turnover  rate  and  employees  who  leave  after  a  very  few  years  of  service 
would  only  accumulate  a  very  small  pension  anyway.  Vesting  after  five  years 
of  participation  in  the  plan  is  a  reasonable  starting  period.  Since  the  employer 
will  not  be  required  to  provide  nonforfeitable  benefits  for  those  employees  who 
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leave  within  five  years,  the  money  which  would  otherwise  have  been  required 
to  provide  benefits  for  these  persons  can  instead  be  used  to  provide  greater  bene- 
fits for  employees  with  many  years  of  service.  Although,  under  this  formula,  an 
employee  will  not  be  fully  vested  until  20  years  of  participation,  the  money  which 
would  be  required  for  faster  vesting  could  instead  be  available  for  increased 
benefits. 

This  proposed  vesting  standard  would  apply  retroactively  for  persons  aged  45 
or  greater  on  the  date  of  enactment  of  the  Act  so  that  these  persons  would  receive 
credit  for  service  rendered  prior  to  the  date  of  enactment.  It  is  important  that 
persons  who  are  now  middle  aged  be  able  to  take  advantage  of  the  proposal  in 
order  to  provide  for  their  retirement  income. 

A  formula  that  ties  vesting  to  an  employee's  age  should  not  be  adopted.  Such 
an  approach  would  result  in  discrimination  in  hiring  against  older  job  applicants. 
An  employer  would  be  reluctant  to  hire  an  older  applicant  who  would  immedi- 
ately vest  under  a  formula  based  on  an  employee's  age.  This  must  be  avoided 
since  older  persons  already  face  a  tremendous  amount  of  difficulty  finding  a 
new  job. 

No  retirement  plan  should  be  permitted  to  require  as  a  condition  of  eligibility 
to  participate  in  the  plan,  a  period  of  service  longer  than  1  year  or  an  age  greater 
than  30. 

4.  Minimum  Funding  Standards — Minimum  vesting  standards  are  meaningless 
if  a  pension  plan,  as  a  result  of  inadequate  funding,  does  not  have  sufficient 
assets  to  meet  all  obligations  to  plan  participants.  All  plans  must  comply  with 
minimum  funding  requirements  so  that  the  vested  rights  of  employees  are  ade- 
quately safeguarded.  Pension  obligations  attributable  to  current  service  liabili- 
ties must  be  funded  annually.  In  addition,  past  service  liabilities  must  be  funded 
within  30  years.  These  funding  standards  will  protect  the  interests  of  employees 
yet  will  avoid  imposing  an  unreasonable  increase  in  the  cost  of  administering  a 
pension  plan. 

The  Secretary  of  Treasury  will  be  empowered  to  certify  which  actuaries  can 
be  used  to  attest  to  the  operating  soundness  of  retirement  plans.  This  will  assure 
that  only  qualified  actuaries  will  determine  the  level  of  contributions  needed 
to  adequately  fund  a  plan. 

The  selection  of  actuarial  assumptions  and  funding  methods  should  be  left 
to  the  discretion  of  the  actuary.  Federal  regulations  in  this  area  are  not  neces- 
sary if  only  certified  actuaries  are  involved  in  the  operations  of  pension  plans. 

5.  Required  Termination  Insurance — Although  adequate  funding  requirements 
are  an  essential  component  of  any  proposal  to  protect  pension  plan  participants, 
further  protection  is  necessary.  Pension  plans  might  terminate  before  prior  serv- 
ice liabilities  (created  either  at  the  time  the  plan  was  established  or  on  account 
of  a  benefit  increase)  are  liquidated. 

If  a  pension  plan  did  terminate  before  prior  service  liabilities  were  liquidated, 
there  would  be  insufficient  assets  to  meet  the  obligations  of  the  plan.  In  these 
circumstances  the  only  method  to  adequately  protect  employee  rights  would  be 
through  a  system  of  termination  insurance. 

A  private  non-profit  corporation  chartered  by  the  Federal  Government  should 
be  created  to  administer  this  insurance  program.  The  private  retirement  system 
has  the  experience  and  expertise  necessary  to  administer  the  termination  insur- 
ance program. 

6.  Voluntary  Portability — Upon  a  change  of  employment  an  employee  will  be 
allowed  a  tax-free  transfer  of  vested  pension  rights  from  job  to  job  but  only  if 
both  the  employee  and  employer  consent  to  such  a  transfer.  In  addition,  transfers 
of  pension  rights  to  qualified  "individual  retirement  accounts"  will  be  tax-free. 

7.  Enforcement — The  vesting,  funding  and  reinsurance  provisions  would  be 
enforced  by  denying  favorable  tax  treatment  to  any  plan  that  fails  to  comply 
with  these  requirements.  The  threat  of  losing  tax  privileges  will  be  a  sufficient 
method  to  insure  compliance  with  the  requirements.  Thus  the  minimum  stand- 
ards would  be  self-enforcing.  Under  current  tax  laws  qualified  pension  plans  re- 
ceive three  tax  benefits.  First,  employers  are  given  a  tax  deduction  for  all  con- 
tributions made  to  a  qualified  plan.  Second,  the  investment  earnings  of  assets  in 
the  plan  are  tax-exempt.  Third,  employer  contributions  are  not  taxable  to  the 
employee  at  the  time  of  contribution.  Rather,  the  income  tax  is  deferred  until 
the  money  is  actually  distributed  to  the  employee  after  his  retirement — at  which 
time  he  is  usually  in  a  much  lower  tax  bracket. 
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8.  Transition  and  Variances — Pension  plans  will  be  given  three  years  from  the 
date  of  enactment  of  the  vesting  and  funding  provisions  to  comply  with  these 
minimum  standards.  This  will  give  plan  administrators  sufficient  time  to  amend 
their  plans  and  to  make  provision  for  the  additional  costs  involved.  Plans  will 
be  required  to  obtain  termination  insurance  within  one  year  after  enactment  of 
the  requirement  so  that  participants  will  be  quickly  protected  against  a  possible 
loss  of  benefits  due  to  a  termination. 

Because  mandatory  compliance  with  the  vesting  and  funding  provisions  might 
cause  undue  hardship  to  the  employers  or  participants  of  certain  retirement 
plans,  the  Secretary  of  Treasury  is  authorized  to  suspend  these  standards  in 
the  following  three  exceptional  circumstances.  First,  if  adoption  of  the  vesting 
standard  at  the  required  time  will  cause  "substantial  economic  injury."  the  Sec- 
retary of  Treasury  can  defer  applicability  of  the  vesting  provision  for  up  to  five 
years.  Second,  if  an  employer  can  demonstrate  that  he  is  unable  to  make  a  re- 
quired annual  contribution,  the  Secretary  of  Treasury  will  be  authorized  to 
waive  such  contribution.  The  resulting  deficiency,  however,  will  have  to  be  funded 
within  5  years.  Third,  the  Secretary  of  Treasury  will  be  specifically  required 
to  issue  special  funding  regulations  pertaining  to  the  funding  of  multi-employer 
plans. 

9.  Tax  Credit  for  Employee  Contributions  to  Retirement  Plans — An  employee 
would  be  entitled  to  a  federal  tax  credit  equal  to  the  lesser  of  $375  or  25%  of 
any  employee  contributions  to  a  qualified  retirement  plan.  This  tax  credit  would 
be  allowed  for  employee  contributions  to  either  employer-sponsored  plans  or 
"individual  retirement  accounts." 

However,  the  allowable  credit  would  be  reduced  to  reflect  any  employer  con- 
tributions made  on  behalf  of  any  taxpayer.  In  addition,  the  allowable  credit 
will  be  further  reduced  for  those  taxpayers  not  covered  by  the  Social  Security 
system  or  the  Railroad  Retirement  system  in  order  to  reflect  the  amount  of  tax 
that  would  have  been  imposed  had  they  been  covered. 

This  tax  credit  can  serve  three  very  useful  purposes.  First,  it  will  provide 
an  incentive  to  those  employees  who  do  not  now  participate  in  retirement  plans 
to  save  on  their  own.  Second,  those  employees  who  participate  in  company  re- 
tirement plans  which  provide  inadequate  benefits  will  be  encouraged  to  make 
their  own  contributions  to  the  plan  so  that  they  can  receive  higher  benefits  after 
retirement.  Third,  in  those  instances  in  which  an  employer  cannot  afford  to  es- 
tablish a  plan  on  his  own,  a  tax  credit  for  employee  contributions  will  encourage 
the  employees  and  employer  to  join  together  to  make  contributions  to  provide 
a  pension  for  employees. 

The  Department  of  the  Treasury  has  made  an  estimate  of  the  revenue  that 
would  be  lost  upon  enactment  of  this  tax  credit.  For  the  first  full  year  of  opera- 
tion when  benefits  would  be  largely  confined  to  persons  covered  by  existing  con- 
tributory pension  plans,  the  revenue  loss  is  estimated  at  about  $400  million.  As 
employees  who  are  not  covered  or  not  adequately  covered  by  existing  pension 
plans  set  up  their  own  individual  plans,  the  cost  would  rise  so  that  by  the  fourth 
year  the  cost  would  be  about  $600  million. 

Explanation   of   Senator  Lloyd   Bentsen's   Proposed  "Comprehensive 
Pension  Security  Act  of  1973" 

Administration  by  the  Department  of  Treasury 

Minimum  vesting  and  funding  standards  and  requirements  for  termination 
insurance  would  be  added  to  the  Internal  Revenue  Code  as  additional  require- 
ments for  favorable  tax  treatment. 

Under  current  tax  laws  qualified  pension  plans  receive  three  tax  benefits.  First, 
employers  are  given  a  tax  deduction  for  all  contributions  made  to  a  qualified  plan. 
Second,  the  investment  earnings  of  assets  in  the  plan  are  tax-exempt.  Third, 
employer  contributions  are  not  taxable  to  the  employee  at  the  time  of  contribu- 
tion. Rather,  the  income  tax  is  deferred  until  the  money  is  actually  distributed  to 
the  employee  after  his  retirement — at  which  time  he  is  in  a  much  lower  tax  bracet. 

In  essence  the  federal  government  has  made  a  policy  determination  to  subsidize 
the  private  pension  system  by  allowing  substantial  tax  savings.  Congress  recog- 
nized that  these  tax  privileges  might  be  abused  and  imposed  various  require- 
ments for  favorable  tax  treatment  in  an  effort  to  safeguard  the  rights  of  lower 
paid  company  employees.  For  example,  Section  401  (a)  of  the  Internal  Revenue 
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Code  states  that  to  qualify  for  tax  privileges  a  plan  established  by  an  employer 
must  be  for  the  "exclusive  benefit  of  his  employees"  and  it  must  not  "discrimi- 
nate in  favor  of  employees  who  are  officers,  shareholders"  or  other  highly  com- 
pensated employees. 

In  addition,  the  Internal  Revenue  Service  has  imposed  very  limited  vesting 
and  funding  requirements  which  pension  or  profit-sharing  plans  must  comply 
with  in  order  to  qualify  for  favorable  tax  treatment. 

Decades  ago  Congress  decided  to  utilize  federal  tax  laws  as  the  instrument  to 
encourage  the  expansion  of  pension  plans  and  also  decided  to  impose  restrictions 
on  how  these  plans  could  operate.  The  Internal  Revenue  Service  which  is  a  part 
of  the  Department  of  Treasury  has  been  administering  these  laws  since  their 
enactment.  Since  that  time  the  Treasury  Department  has  acquired  the  experience 
and  expertise  needed  to  deal  with  the  many  detailed  and  widely  varying  types 
of  retirement  plans  currently  in  existence.  It  seems  natural  that  this  same  gov- 
ernment department  should  be  empowered  and  greatly  expanded  to  oversee  new 
restrictions  placed  on  private  pension  plans.  There  is  no  justification  to  create  a 
new  federal  agency  or  to  divide  jurisdiction  between  two  separate  federal  depart- 
ments where  an  existing  agency  can  adequately  do  the  job.  It  is  imperative  that 
we  attempt  to  streamline  the  operations  of  the  federal  government  as  much  as 
possible  and  pension  reform  is  no  exception. 

Inasmuch  as  the  Internal  Revenue  Service  is  presently  administering  the  laws 
dealing  with  vesting  and  funding  of  private  retirement  plans,  the  IRS  should 
administer  any  new  laws  in  this  area. 

In  summary,  there  are  two  major  reasons  why  the  Treasury  Department  should 
be  empowered  to  administer  new  pension  laws.  First,  the  statute  by  which  our 
government  has  encouraged  the  growth  of  pension  plans — the  Internal  Revenue 
Code — should  be  the  same  statute  that  includes  safeguards  to  prevent  the  abuse 
of  this  incentive.  Second,  the  Internal  Revenue  Service  has  already  acquired 
expertise  and  experience  in  administering  laws  dealing  with  retirement  plans. 

COVERAGES    AND  EXEMPTIONS 

A  question  arises  as  to  whether  small  pension  plans  should  be  subject  to  the 
same  vesting  and  funding  standards  and  the  same  requirement  to  purchase 
termination  insurance  as  large  pension  plans.  After  careful  thought,  I  have  con- 
cluded that  all  private  pension  plans  regardless  of  the  number  of  participants 
must  comply  with  the  same  minimum  requirements.  There  should  be  no  exemp- 
tions for  small  plans. 

Employees  in  small  plans  deserve  as  much  protection  as  employees  in  larger 
ones.  The  denial  of  earned  pensions  to  a  retired  worker  is  a  personal  tragedy 
whether  he  participated  in  a  small  or  large  plan.  In  fact,  there  is  evidence  that 
small  pension  plans  are  usually  the  least  well  funded  and  the  most  likely  to 
terminate.  Employees  participating  in  small  plans  therefore  are  in  the  greatest 
need  of  protection.  It  would  be  inconsistent  to  provide  an  exemption  from  mini- 
mum requirements  to  those  plans  that  are  in  the  most  need  of  reform. 

It  would  also  be  extremely  difficult  to  select  an  arbitrary  number  and  say  that 
plans  covering  fewer  participants  are  exempt.  How  does  one  justify  an  exemp- 
tion for  fewer  than  10  persons  as  more  desirable  than  an  exemption  for  less  than 
15,  20  or  25? 

In  addition  the  selection  of  an  arbitrary  number  poses  problems  for  an  em- 
ployer who  is  below  the  exemption  level  but  is  contemplating  raising  his  work 
force  above  that  level.  Might  this  exemption  discourage  him  from  hiring  addi- 
tional employees? 

I  am  aware  that  many  argue  the  additional  costs  of  vesting,  funding  and  rein- 
surance are  particularly  burdensome  to  small  employers.  They  contend  that 
many  small  employers  might  be  unable  to  pay  the  additional  costs  which  might 
require  terminating  their  pension  plans  or  that  small  employers  who  presently 
do  not  have  pension  plans  might  be  discouraged  from  establishing  one.  This  is 
not  a  sufficient  justification  to  exempt  small  plans.  If  a  small  employer  cannot 
afford  to  set  up  an  adequate  pension  plan,  he  should  not  be  allowed  to  set  up 
any  plan.  A  small  employer  who  establishes  a  lengthy  vesting  requirement,  for 
example,  sometimes  does  so  with  the  hope  that  none  of  his  employees  will  re- 
main with  the  company  long  enough  to  vest.  In  that  situation  all  contributions — 
those  for  the  employees  as  well  as  the  owner — will  eventually  be  distributed  to 
the  owner.  The  tax  privileges  were  not  enacted  to  give  small  employers  such  a 
windfall. 
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No  exemption  would  be  given  to  those  retirement  plans  administrated  by 
employee  organizations  and  financed  exclusively  by  employee  contributions.  The 
participatants  in  these  plans  deserve  as  much  protection  as  the  participants 
of  any  other  plan. 

Plans  established  by  state  and  local  governments,  however,  would  be  exempt 
from  the  minimum  standards.  State  and  local  governments  must  be  allowed 
to  make  their  own  determination  of  the  best  method  to  protect  the  pension 
rights  of  municipal  and  state  employees.  These  are  questions  of  state  and  local 
sovereignty  and  the  Federal  government  should  not  interfere. 

Likewise  the  various  retirement  plans  established  by  the  federal  government 
would  be  exempt  since  these  are  regulated  by  other  statutes. 

MINIMUM  ELIGIBILITY  AND  VESTING  STANDARDS 

A  fundamental  problem  in  our  private  pension  system  involves  the  loss  of  pen- 
sions by  workers  who  leave  their  jobs  before  their  pension  rights  become  vested. 
Vesting  occurs  when  an  employee  receives  a  nonforfeitable  right  to  the  money 
contributed  to  a  pension  plan  on  his  behalf.  Once  an  employee's  pension  rights 
are  vested,  he  is  entitled  to  receive  his  benefits  even  if  he  leaves  the  company 
prior  to  retirement.  A  vested  employee  retains  his  rights  wherever  he  may  go. 

There  have  been  countless  examples  of  employees  who  have  worked  for  a  com- 
pany for  many  years,  but  have  lost  all  of  their  pension  because  they  left  their 
job  before  complying  with  unreasonably  long  vesting  requirements. 

For  example,  consider  the  case  of  Stephen  Duane  who  worked  at  a  New  Jersey 
warehouse  for  32  years  during  which  time  he  was  earning  a  pension.  The  ware- 
house was  closed  down  in  1970  and  Stephen  Duane  lost  his  job.  He  was  51  years 
old  at  the  time.  However,  this  was  four  years  short  of  his  company's  minimum 
pension  age  and  as  a  result  he  lost  all  of  his  pension  rights.  Despite  32  years 
of  service,  during  which  time  he  was  earning  a  pension.  Stephen  Duane  received 
absolutely  no  pension. 

Many  similar  tragedies  have  been  brought  to  public  attention  over  the  past  two 
years  during  testimony  before  the  Senate  Labor  Subcommittee.  These  hearings 
clearly  demonstrate  the  need  for  Congress  to  require  all  private  pension  plans 
to  adopt  at  least  some  minimum  vesting  standard  to  adequately  protect  the  in- 
terests of  plan  participants. 

The  question  naturally  arises  as  to  what  vesting  formula  should  be  the  mini- 
mum required.  Many  formulas  have  been  suggested.  Some  are  based  solely  on 
years  of  service.  Others  are  based  on  a  combination  of  age  and  number  of  years  of 
service. 

This  bill  proposes  that  a  worker  be  entitled  to  25%  vesting  after  five  years  of 
plan  participation  and  that  this  be  increased  by  at  least  5%  for  each  year  of 
service  thereafter  so  that  the  worker  has  a  100%  vested  right  to  all  pensions 
earned  to  that  date  after  20  years.  This  proposal  has  certain  distinct  advantages 
over  previous  ones  proposed. 

I  would  like  to  insert  in  the  record  a  simplified  chart  which  will  illustrate  my 
bill's  vesting  proposal,  as  compared  with  the  Williams-Javits  proposal  and  one 
which  would  provide  a  flat  100%  vesting  after  10  years  of  participation. 
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As  you  can  see,  this  proposal  starts  vesting  with  fewer  years  of  service  than 
the  other  two  and  increases  at  a  modest  rate.  A  worker  completing  at  least  five 
years  of  service  would  be  assured  of  something  when  he  retired.  This  is  not 
quaranteed  under  the  other  proposals.  Likewise,  this  proposal  should  not  im- 
pose as  large  a  cost  burden  on  employers  because  it  increases  in  modest  incre- 
ments. The  other  bill  would  catch  or  surpass  my  proposal  after  10  years. 
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One  of  the  problems  is  that  there  are  large  numbers  of  workers  who  complete 
five  to  ten  years  of  service  and  leave  before  they  have  a  chance  to  acquire  a 
vested  right  to  a  pension  benefit.  On  the  other  hand,  short  term  employees 
should  be  excluded  from  any  mandated  minimum  vesting  schedule  because  of 
their  high  turnover.  That  is  why  I  set  five  years  as  the  starting  point.  This  is 
a  reasonable  point  of  initiation. 

I  do  not  believe  that  full  vesting  after  ten  years  is  the  best  approach.  Such 
a  proposal  provides  no  assistance  to  an  employee  who  terminates  employment 
prior  to  the  ten  year  period.  The  proposal  might  also  encourage  employers  to 
discharge  workers  just  prior  to  ten  years  of  service. 

The  proposals  which  tie  vesting  to  age  do  not  appear  to  be  the  best  way  of 
solving  the  problems  experienced  by  workers.  A  formula — such  as  the  "rule 
of  50"  advanced  by  the  Administration — would  guarantee  a  worker  a  50% 
vested  right  when  the  combination  of  the  employee's  age  and  the  number  of 
years  of  covered  service  equaled  50  years.  It  would  then  increase  by  at  least 
10  percent  for  each  year  thereafter.  This  formula  would  have  the  very  undesir- 
able side  effect  of  fostering  job  discrimination  against  older  applicants.  Under 
this  rule  a  50  year  old  applicant  would  vest  almost  immediately  while  a  20 
year  old  applicant  would  not  vest  for  15  years.  This  could  be  a  substantial  in- 
centive not  to  hire  the  50  year  old  applicant  because  the  cost  of  funding  a  pen- 
sion for  anyone  close  to  retirement  age  is  comparatively  high.  In  that  older 
workers  already  face  a  great  difficulty  in  finding  employment,  a  vesting  formula 
should  not  be  adopted  which  would  aggravate  the  problem. 

My  proposed  vesting  standard  would  apply  retroactively  for  persons  aged  45 
or  greater  so  that  these  persons  would  receive  credit  for  service  prior  to  enact- 
ment of  the  law.  It  is  essential  that  middle  aged  workers  can  take  immediate  ad- 
vantage of  the  law  to  provide  for  their  retirement  security. 

This  legislation  would  also  provide  that  no  retirement  plan  could  require  as  a 
condition  of  eligibility  to  participate  in  the  plan,  a  period  of  service  longer  than 
1  year  or  an  age  greater  than  30. 

MINIMUM    FUNDING  STANDARDS 

Although  minimum  vesting  standards  are  essential,  vesting  alone  is  a  mean- 
ingless gesture  unless  there  are  sufficient  assets  in  the  vested  rights.  What  good 
is  full  vesting  to  an  elderly  employee  who  is  about  to  retire  when  there  are  simply 
insufficient  assets  to  pay  for  his  vested  pension  benefits?  Very  little  good. 

It  is  for  this  reason  that  my  legislation  includes  minimum  funding  as  well  as 
termination  insurance  reqirements.  It  is  imperative  that  if  Congress  makes  a 
policy  determination  to  require  minimum  vesting  standards,  Congress  must  also 
guarantee  that  vesting  is  more  than  an  empty  promise.  We  must  insure  that  pen- 
sion benefits — for  which  American  workers  have  worked  so  hard — turn  out  to  be 
a  reality  upon  retirement,  not  a  broken  promise. 

The  term  funding  specifically  refers  to  the  accumulation  of  sufficient  assets  in 
a  pension  plan  to  assure  the  existence  of  adequate  funds  to  pay  pension  obliga- 
tions as  they  become  due.  A  determination  of  what  exactly  constitutes  adequate 
funding  is  a  controversial  question. 

First,  one  must  consider  the  three  basic  ways  pension  obligations  arise:  (1) 
At  the  end  of  each  year  of  employment  under  a  plan,  an  employee  is  entitled  to 
pension  credits  for  that  year  of  work.  This  is  known  as  "normal  service  cost."  (2) 
When  a  new  pension  plan  is  created,  employees  may  be  granted  credit  for  past 
service  with  the  company.  Employees  are  thus  treated  as  if  the  plan  had  been 
in  effect  during  the  earlier  years.  This  liability  is  referred  to  as  "prior  service 
liability."  (3)  When  a  plan  is  amended  to  provide  increased  benefits  employees 
may  also  be  granted  credit  for  past  service  with  the  company.  This  is  also  re- 
ferred to  as  a  "prior  service  liability." 

The  Internal  Revenue  Service  currently  has  minimum  funding  requirements. 
In  order  for  a  pension  plan  to  qualify  for  favorable  tax  treatment,  contributions 
must  be  made  to  the  plan  each  year  in  an  amount  that  equals  the  sum  of  the  fol- 
lowing two  factors:  (1)  The  benefits  attributable  to  current  employee  service 
and  (2)  the  interest  on  the  unfunded  accrued  liability  of  the  plan,  if  any.  (The 
unfunded  accrued  liability  refers  to  any  past  service  obligations  for  which  no 
contributions  have  been  made.) 

Existing  IRS  funding  requirements  are  not  adequate.  The  inherent  weakness  is 
that  the  employer  is  not  required  to  make  payments  toward  the  principal  of  the 
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unfunded  accrued  liability.  Without  mandatory  funding  of  this  principal  as  well 
as  the  interest,  a  pension  plan  may  never  be  in  financial  posture  to  meet  its  pen- 
sion obligations  to  its  employees. 

In  fact  a  special  Presidential  Committee  on  Corporate  Pension  Funds  concluded 
in  1965  that  present  funding  standards  must  be  strengthened.  This  Committee 
specifically  stated : 

"Pension  plans  without  adequate  funding  may  turn  out  to  be  empty  or  only 
partially  fulfilled  promises.  The  purpose  of  concessions  granted  by  the  Federal 
Government  to  qualified  pension  plans  is  to  encourage  the  growth  of  sound  plans 
which  supplement  the  public  retirement  security  system.  This  social  objective 
can  be  served  only  if  funds  adequate  to  pay  expected  benefits  are  accumulated. 
The  minimum  standards  for  funding  under  present  law  do  not  assure  adequate 
funding.  The  setting  of  standards  for  adequate  funding,  therefore,  becomes  an 
important  public  concern." 

Despite  the  recommendations  by  this  Presidential  Committee  that  unfunded 
liabilities  be  funded,  many  pension  plans  are  presently  underfunded.  A  study  of 
over  1,000  private  retirement  funds  by  the  Senate  Labor  Subcommittee  demon- 
strated that  a  significant  minority  of  pension  plans  were  substantially  under- 
funded. Over  ten  percent  of  the  plans  had  a  ratio  of  assets  to  vested  liabilities 
of  50  percent  or  less. 

My  bill  provides  the  general  rule  that  contributions  to  a  plan  must  be  sufficient 
to  fund  pension  obligations  attributable  to  present  service  and  that  initial  un- 
funded liabilities  should  be  liquidated  in  equal  installments  over  a  period  not  to 
exceed  30  years.  This  is  the  most  reasonable  method  to  protect  the  interests  of 
employees  and  yet  avoid  an  unreasonable  increase  in  the  cost  of  administering 
a  pension  plan. 

Sometimes  funding  deficits  arise  because  actual  plan  experience  differs  from 
the  actuarial  assumptions  utilized  in  determining  the  contributions.  This  can 
arise  for  several  reasons  such  as  an  unexpectedly  low  rate  of  employee  turnover 
or  an  unexpectedly  low  rate  of  investment  earnings  of  plan  assets.  This  deficit 
is  known  as  an  "experience  deficiency."  My  bill  will  require  that  an  employer 
fund  an  "experience  deficiency"  over  a  term  not  exceeding  the  average  remain- 
ing working  life  of  the  employees  covered  by  the  plan. 

The  Secretary  of  Treasury  should  be  empowered,  to  certify  actuaries  who  will 
be  permitted  to  attest  to  the  actuarial  soundness  of  retirement  plans.  However, 
the  selection  of  actuarial  assumptions  and  funding  methods  to  be  utilized  in  a 
particular  plan  should  be  left  to  the  discretion  of  the  actuary  and  should  not  be 
prescribed  by  a  government  agency.  Each  plan  presents  funding  considerations 
peculiar  to  the  particular  provisions  of  the  plan,  the  make-up  of  the  covered 
participants  and  the  financial  considerations  applicable  to  the  employer  or  em- 
ployees involved.  There  is  no  single  set  or  range  of  funding  methods  and  assump- 
tions that  are  suitable  for  all  situations.  Instead,  it  is  necessary  that  the  funding 
assumptions  and  methods  be  designed  to  fit  the  particular  facts  at  hand.  This  is 
a  task  properly  left  to  a  qualified  actuary  working  within  the  context  of  the 
plan  involved.  The  role  of  the  government  should  be  limited  to  prescribing  a 
minimum  schedule  for  funding  normal  service  costs  and  past  service  liabilities. 

Under  my  bill  an  individual  insured  pension  plan  will  be  considered  to  meet 
the  funding  requirements  if  it  is  funded  by  level  annual  premiums  to  retirement 
age  for  each  individual  participant  and  benefits  are  guaranteed  by  the  insurance 
company  to  the  extent  that  premiums  have  been  paid. 

REQUIRED  TERMINATION  INSURANCE 

Although  adequate  funding  requirements  are  an  essential  component  of  any 
proposal  to  protect  pension  plan  participants,  further  protection  is  necessary. 
Pension  plans  might  terminate  before  prior  service  liabilities  (created  either  at 
the  time  the  plan  was  established  or  on  account  of  a  benefit  increase)  are 
liquidated.  If  a  pension  plan  did  terminate  before  prior  service  liabilities  were 
liquidated  there  would  be  insufficient  assets  to  meet  the  obligations  of  the  plan. 
In  these  circumstances  the  only  method  to  adequately  protect  employee  rights 
would  be  through  a  system  of  termination  insurance. 

My  proposal  would  establish  a  Pension  Guarantee  Corporation  which  would 
be  a  non-profit  membership  corporation  composed  of  all  retirement  plans  purchas- 
ing termination  insurance.  The  Board  of  Directors  would  be  made  up  of  five 
Presidential  appointees  plus  the  Secretary  of  Treasury  (or  his  designee)  and  the 
Secretary  of  Labor  (or  bis  designee). 
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Each  pension  plan  will  be  required  to  pay  an  annual  premium  to  the  Pension 
Guarantee  Corporation  which  will  be  a  percentage  of  the  plan's  unfunded  vested 
liabilities. 

The  bill  specifically  sets  the  premium  rate  for  the  first  three  years  of  opera- 
tion of  the  Pension  Guarantee  Corporation.  It  will  be  0.2  percent  of  unfunded 
vested  liabilities  in  most  cases  but  could  go  as  high  as  0.4  percent  in  a  few 
instances. 

After  three  years,  the  Pension  Guarantee  Corporation  will  permit  the  Corpora- 
tion to  set  differential  rates  based  upon  the  risk  of  plan  termination. 

If  the  pension  guarantee  fund  should  run  short  on  funds,  the  Corporation 
would  be  able  to  impose  special  assessments  upon  its  members  and,  in  addition, 
borrow  money  from  the  United*  States  Treasury. 

COSTS  OF  VESTING,  FUNDING,  AND  REINSURANCE 

I  am  well  aware  that  the  costs  to  employers  or  unions  of  providing  a  pension 
plan  will  be  increased  for  all  plans  to  the  extent  that  the  plan  does  not  already 
satisfy  this  bill's  proposed  minimum  standards.  However,  this  is  a  small  price  to 
pay  to  guarantee  that  the  tragic  losses  of  pension  benefits  which  happen  too  fre- 
quently do  not  continue  to  occur.  If  must  be  remembered  that  pensions  have 
been  earned  through  years  of  employment — they  are  not  a  gift — and  we  must 
assure  that  these  pensions  do  not  disappear.  It  must  be  emphasized  that  the  costs 
of  vesting,  funding  and  termination  insurance  are  costs  to  the  employer  or  union 
and  not  to  the  federal  government. 

PORTABILITY 

Portability  refers  to  the  process  by  which  an  employee  is  permitted  to  transfer 
his  earned  pension  rights  from  job  to  job  and  at  the  end  of  his  career  be  able 
to  convert  all  such  benefits  into  a  final  benefit  amount  reflecting  all  of  his  prior 
service. 

Upon  a  change  of  employment,  I  believe  that  an  employee  should  be  allowed  a 
tax-free  transfer  of  vested  pension  rights  from  job  to  job  but  only  if  both  the 
employees  and  employer  consent  to  such  transfer.  In  addition,  transfers  of  pen- 
sion rights  to  qualified  "individual  retirement  accounts"  should  be  tax-free. 

ENFORCEMENT 

The  vesting,  funding  and  insurance  provisions  would  be  enforced  by  denying 
favorable  tax  treatment  to  any  plan  that  fails  to  comply  with  these  requirements. 
The  threat  of  losing  tax  privileges  will  be  a  sufficient  method  to  insure  compliance 
with  the  requirements.  Thus  these  minimum  standards  would  be  self-enforcing. 

Under  current  tax  laws  qualified  pension  plans  receive  three  tax  benefits.  First, 
employers  are  given  a  tax  deduction  for  all  contributions  made  to  a  qualified 
plan.  Second,  the  investment  earnings  of  assets  in  the  plan  are  tax-exempt.  Third, 
employer  contributions  are  not  taxable  to  the  employee  at  the  time  of  contribu- 
tion. Rather,  the  income  tax  is  deferred  until  the  money  is  actually  distributed 
to  the  employee  after  his  retirement — at  which  time  he  is  in  a  much  lower  tax 
bracket. 

TRANSITION  RULES  AND  VARIANCES 

Pension  plans  will  be  given  three  years  from  the  date  of  enactment  of  the 
vesting  and  funding  provisions  to  comply  with  these  minimum  standards.  This 
will  give  plan  administrators  sufficient  time  to  amend  their  plans  and  to  make 
provision  for  the  additional  costs  involved.  Plans  will  be  required  to  obtain  termi- 
nation insurance  within  one  year  after  enactment  of  the  requirement  so  that 
participants  will  be  quickly  protected  against  a  possible  loss  of  benefits  due  to  a 
termination. 

Because  mandatory  compliance  with  the  vesting  and  funding  provisions  might 
cause  undue  hardship  to  the  employer  or  participants  of  certain  retirement  plans, 
the  Secretary  of  Treasury  is  authorized  to  suspend  these  standards  in  the  follow- 
ing three  exceptional  circumstances.  First,  if  adoption  of  the  vesting  standard 
at  the  required  time  will  cause  "substantial  economic  injury"  the  Secretary  of 
Treasury  can  defer  applicability  of  the  vesting  provision  for  up  to  five  years. 
Second,  if  an  employer  can  demonstrate  that  he  is  unable  to  make  a  required 
annual  contribution,  the  Secretary  of  Treasury  will  be  authorized  to  waive  such 
contribution.  The  resulting  deficiency,  however,  will  have  to  be  funded  within 
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5  years.  Third,  the  Secretary  of  Treasury  will  be  specifically  required  to  issue 
special  funding  regulations  pertaining  to  the  funding  of  multi-employer  plans.  A 
multi-employer  plan  refers  to  a  collectively  bargained  pension  plan  to  which 
a  substantial  number  of  unaffiliated  employers  are  required  to  contribute  and 
which  covers  a  substantial  portion  of  the  industry.  Even  if  some  of  the  participat- 
ing employers  should  suffer  financial  setbacks,  a  multi-employer  pension  fund 
would  still  remain  solvent.  All  multi-employer  plans  must  have  funding  schedules 
which  give  reasonable  assurances  that  the  plan's  benefit  commitments  will  be 
met  and  which  reflect  the  particular  circumstances  affecting  the  plan,  industry, 
or  other  pertinent  factors. 

TAX  CREDIT  FOR  EMPLOYEE  CONTRIBUTIONS 

While  legislation  is  essential  to  safeguard  the  pension  rights  of  those  Ameri- 
cans who  now  adequately  participate  in  private  retirement  plans  Congress  must 
give  equal  attention  to  two  very  related  problems.  First,  there  are  tens  of  mil- 
lions of  American  working  men  and  women  who  do  not  now  participate  in  any 
retirement  plan  whatsoever.  Currently  about  one  half  of  our  nonagricultural 
work  force — about  30  million  workers — are  not  covered  by  retirement  plans. 
Second,  many  employees  who  do,  in  fact,  participate  in  retirement  plans  will  not 
receive  adequate  benefits  because  employers  are  simply  not  making  adequate 
contributions  into  the  plan  on  behalf  of  the  employees. 

It  is  clearly  discriminatory  for  Congress  to  provide  special  tax  benefits  for  the 
30  million  Americans  who  do  participate  in  private  retirement  plans  while  totally 
denying  any  tax  benefits  to  the  tens  of  millions  of  workers  who  do  not  now 
participate  in  these  plans.  These  persons  certainly  deserve  equitable  treatment 
from  Congress. 

We  must  remember  that  when  a  consumer  purchases  an  item  such  as  a  tele- 
vision or  car,  a  portion  of  the  price  will  be  used  to  create  the  pension  of  the  elec- 
trical worker  or  auto  worker.  It  is  inequitable  that  many  persons  who  indirectly 
contribute  to  the  pension  plans  of  others  cannot  even  establish  a  tax-qualified 
pension  plan  for  themselves. 

Congress  must  now  provide  a  mechanism  for  the  millions  of  workers  who  do  not 
currently  participate  in  the  private  retirement  system  to  save  on  their  own.  One 
method  to  do  this  would  be  to  offer  individuals  a  federal  tax  credit  for  a  portion 
of  their  current  income  placed  into  an  individual  retirement  fund.  I  am  proposing 
such  a  tax  credit. 

Under  my  proposal,  a  credit  would  be  allowed  for  either  an  employee  contribu- 
tion to  a  qualified  employer-established  plan  or  an  individual's  contribution  to 
his  own  qualified  "individual  retirement  account." 

The  amount  allowable  as  a  tax  credit  each  year  could  not  exceed  the  lesser  of 
$375  or  25%  of  the  amount  of  the  individual's  contribution.  Under  this  formula, 
an  individual  who  contributes  $1500  would  be  eligible  for  the  maximum  credit 
of  $375. 

However,  the  maximum  allowable  credit  would  be  reduced  by  25%  of  any 
payments  made  by  the  individual's  employer  to  a  qualified  pension  plan  on  behalf 
of  the  individual.  For  this  purpose,  an  individual  would  be  permitted  to  assume 
that  employer  contributions  on  his  behalf  are  7%  of  his  earned  income.  He  could 
show,  however,  that  a  lesser  amount  had  been  contributed  on  his  behalf. 

Since  7%  of  $21,286  equals  $1500,  a  participant  in  an  employer-established 
plan  who  has  an  earned  income  equal  to  or  greater  than  $21,28G  would  not  be 
able  to  take  advantage  of  the  tax  credit. 

In  addition,  the  allowable  credit  would  be  further  reduced  for  those  persons 
who  receive  income  which  was  not  covered  by  the  social  security  system  or  the 
railroad  retirement  system.  The  allowable  credit  would  be  reduced  by  25%  of  the 
tax  that  would  have  been  imposed  on  such  income  had  the  income  been  subject  to 
the  Federal  Insurance  Contribution  Act.  This  reflects  the  fact  that  FICA  taxes 
are  not  deductible. 

A  new  Section  409  would  be  added  to  the  Internal  Revenue  Code  which  would 
provide  favorable  tax  treatment  to  the  money  contributed  to  a  qualified  "indivijfa 
ual  retirement  accoxnit"  The  investment  earnings  of  such  fund  would  be  tax- 
exempt. 

The  account  could  be  held  by  a  bank,  insurance  company,  trustee  or  custodian. 
The  funds  in  these  accounts  could  be  invested  in  a  broad  range  of  assets  including 
stocks,  bonds,  bank  accounts,  and  insurance  or  annuity  contracts.  Participants  in 
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employer-sponsored  plans  could  make  their  personal  contributions  to  these  plans. 
It  is  anticipated  that  banks,  insurance  companies  and  mutual  funds  would  provide 
prototype  plans  for  these  accounts. 

My  proposal  would  strongly  discourage  the  distribution  of  the  assets  in  the  re- 
tirement plan  before  the  recipient  reaches  age  59% .  A  tax  penalty  equal  to  30% 
of  the  amount  of  any  premature  distribution  of  assets  would  be  imposed  unless 
the  recipient  or  a  dependent  had  serious  and  costly  medical  problems.  The  pen- 
alty tax  would  be  in  addition  to  the  regular  tax  imposed  on  such  distribution. 

A  credit  for  employee  contributions  to  qualified  retirement  plans  is  much  more 
desirable  than  a  deduction.  A  tax  credit  would  provide  a  greater  economic  benefit 
than  a  deduction  for  those  who  are  in  a  relatively  lower  income  bracket.  I  believe 
that  my  proposed  tax  credit  could  be  used  by  many  American  workers.  Once  these 
persons  reach  middle  age  and  no  longer  have  the  financial  responsibilities  of 
raising  a  family  they  have  a  much  greater  opportunity  to  save  some  money — even 
if  only  a  small  amount.  The  availability  of  this  tax  credit  would  be  an  incentive 
to  put  these  savings  in  a  fund  for  a  retirement  income. 

In  addition,  this  tax  credit  will  be  an  incentive  for  small  employers  to  establish 
pension  plans.  For  those  employers  who  presently  cannot  afford  to  set  up  a  plan 
on  their  own,  a  tax  credit  for  employee  contributions  would  offer  a  mechanism  for 
both  the  employer  and  employees  to  join  together  to  make  contributions  to  a 
plan. 

The  Department  of  the  Treasury  has  made  an  estimate  of  the  revenue  that 
would  be  lost  upon  enactment  of  this  tax  credit.  For  the  first  full  year  of  opera- 
tion when  benefits  would  be  largely  confined  to  persons  covered  by  existing  con- 
tributory pension  plans,  the  revenue  loss  is  estimated  at  about  $400  million.  As 
employees  who  are  not  covered  or  not  adequately  covered  by  existing  pension 
plans  set  up  their  own  individual  plans,  the  cost  would  rise  so  that  by  the  fourth 
year  the  cost  would  be  about  $600  million. 

FIDUCIARY   RESPONSIBILITY  AND  DISCLOSURES 

Although  my  bill  does  not  include  any  provisions  relating  to  fiduciary  responsi- 
bility and  disclosure,  I  will  fully  support  legislation  to  enact  strong  fiduciary 
responsibility  and  disclosure  laws.  This  can  most  effectively  be  done  by  amend- 
ing the  Welfare  and  Pension  Plan  Disclosure  Act.  My  bill  only  includes  those 
provisions  which  I  believe  should  be  included  in  the  Internal  Revenue  Code. 

The  assets  in  private  retirement  plans  currently  exceed  $150  billion.  It  is  es- 
sential that  those  who  administer  these  funds  do  so  in  a  manner  which  is  in  the 
best  interests  of  all  participants  of  the  plans.  In  order  to  insure  that  this  is 
achieved,  strict  rules  of  conduct  should  be  enacted  governing  the  conduct  of 
trustees  and  fiduciaries  who  administer  these  plans.  Fiduciaries  must  be  re- 
quired to  discharge  their  duties  solely  in  the  interests  of  the  participants  and 
their  beneficiaries.  Conflicts  of  interest  must  be  prohibited.  For  example,  a 
fiduciary  should  be  prohibited  from  dealing  with  pension  assets  for  his  own 
account  and  a  fiduciary  should  be  prohibited  from  loaning  any  money  to  a  per- 
son who  is  a  party -in-interest.  The  fiduciary  should  be  held  personally  liable  for 
his  breach  of  any  responsibility  owed  to  the  fund,  and  must  reimburse  the  fund 
for  any  loss  resulting  from  such  a  breach.  He  must  also  pay  over  to  the  fund 
any  loss  resulting  from  such  a  breach.  He  must  also  pay  over  to  the  fund  anv 
personal  profit  realized  through  use  of  fund  assets. 

Pension  plans  most  also  be  required  to  disclose  more  detailed  information  to 
plan  particioants  and  the  federal  government.  This  will  help  the  government  find 
out  about  any  misuse  of  the  assets  of  retirement  plans.  In  addition  pension  plan 
administrators  will  be  required  to  furnish  or  make  available  to  participants  an 
explanation  of  benefits  due  and  the  circumstances  under  which  an  employee  may 
be  disqualified  from  receiving  benefits.  It  is  essential  that  all  communications  to 
employees  must  be  presented  in  a  manner  that  an  average  participant  can  un- 
derstand intelligently.  It  is  grossly  unfair  to  hold  an  employee  accountable  for 
acts  which  disqualify  him  from  benefits,  if  he  had  no  knowledge  of  these  acts, 
or  if  these  conditions  were  stated  in  a  misleading  or  incomprehensible  manner 
in  plan  booklets. 

I  will  strongly  support  legislation  that  establishes  strong  fiduciary  responsi- 
bility and  disclosure  laws  by  amending  the  Welfare  and  Pension  Plan  Disclosure 
Act. 

[A  copy  of  S.  1179  as  introduced  follows :] 
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)  CONGRESS  £1       4  ^ 

1st  Session  /  |^ 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  13,1973 

Mr.  Bentsen  introduced  the  following-  bill;  which  was  read  twice  and  referred 
to  the  Committee  on  Finance 


A  BILL 

To  strengthen  and  improve  the  private  retirement  system  by 
establishing  minimum  standards  for  participation  in  and  vest- 
ing of  benefits  under  pension  and  profit-sharing-retirement 
plans;  by  establishing  minimum  funding  standards;  by  re- 
quiring termination  insurance;  and  by  allowing  Federal  in- 
come tax  credits  to  individuals  for  personal  retirement  savings. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Comprehensive  Private 

4  Tension  Security  Act  of  1973". 

5  TITLE  I— FINDINGS;  PUKPOSE 

6  -  FINDINGS 

7  SEC.  101.  (a)  The  Congress  finds  that— 
II 
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( 1 )  the  growth  in  size,  scope,  and  numbers  of  pri- 
vate retirement  plans  in  recent  years  Las  been  rapid  and 
substantial ; 

(2)  part  of  this  growth  is  attributable  to  the  favor- 
able tax  treatment  offered  to  these  plans; 

(3)  the  continued  well-being  and  security  of  mil- 
lions of  employees  and  their  dependents  are  directly  af- 
fected by  these  plans; 

(4)  a  significant  number  of  these  employee  benefit 
plans  have  failed  to  protect  adequately  the  interests  of 
plan  participants; 

(5)  many  employees  with  long  years  of  employ- 
ment with  a  company  are  being  denied  benefits  due  to 
the  existence  of  unreasonable  vesting  provisions  in  such 
plans ; 

(6)  due  to  inadequate  funding  of  many  private 
retirement  plans,  such  plans  have  insufficient  assets  to 
pay  all  earned  benefits; 

(7)  due  to  the  termination  of  plans  before  requisite 
funds  have  been  accumulated,  employees  and  their  de- 
pendents have  been  deprived  of  anticipated  benefits;  and 

(8)  in  order  to  provide  for  the  uniform  treatment  of 
expenditures  bearing  on  the  free  flow  of  commerce,  to 
protect  the  general  taxing  power  of  the  United  States, 
and  to  protect  the  interests  of  emplo}Tees  and  their  bene- 
ficiaries, it  is  desirable  to  amend  the  Internal  Eevenue 
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1  Code  of  1954  to  require,  as  a  condition  of  qualification 

2  under  section  401  of  that  Code,  minimum  vesting,  fund- 

3  ing.  and  termination  insurance  requirements  for  pension, 

4  profit  sharing,  and  deferred  compensation  plans. 

5  (1))  The  Congress  further  finds  that,  despite  the  growth 

6  of  retirement  benefit  plans,  about  one-half  of  the  full-time 

7  private  nonagricultural  adult  work  force  is  not  covered  h}T 

8  existing  retirement  plans  and  that  it  is  therefore  desirable  to 

9  enact  Federal  tax  incentives  to  encourage  those  workers  who 

10  are  not  presently  participating  in  employee  benefit  plans  to 

11  save  independently  lor  their  retirement. 

12  '  PURPOSES 

13  SEC.  102.  It  is  the  purpose  of  this  Act— 

14  (1)  to  protect  interstate  commerce,  the  Federal 

15  taxing  power,  and  the  interests  of  participants  in  private 

16  pension  plans  and  their  beneficiaries  by  strengthening 

17  and  improving  such  plans  by  requiring  them   (A)  to 

18  adopt  reasonable  vesting  standards,  (U)  to  meet  mini- 

19  mum  standards  of  funding,  and  (C)  to  protect  the  vested 

20  rights  of  participants  against  losses  due  to  plan  termina- 

21  (ion  through  the  establishment  of  pension  plan  liability 

22  insurance;  and 

2:5  (2)  to  offer  a  Federal  tax  incentive  to  encourage 

2t  employees  to  save  independently  for  their  own  retire- 

25  ment. 
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1  TITLE  II— OFFICE  OF  PENSION  PLAN 

2  ADMINISTRATION 

3  ESTABLISHMENT  OF  OFFICE 

4  Sec.  201.  (a)  There  is  established  within  the  Internal 

5  Revenue  Service  an  office  to  be  known  as  the  Office  of  Pen- 
q  sion  Plan  Administration  (hereinafter  referred  to  as  the 
rj  "Office").  The  Office  shall  be  under  the  supervision  and 
g  direction  of  an  Assistant  Commissioner  of  the  Internal  Rev- 
9  enue  Service. 

10  (b)   Section  5109  of  title  5,  United  States  Code,  is 

-q  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

12  section : 

13  "(c)  The  position  held  by  the  employee  appointed  under 

14  section  201  (a)    of  the  Comprehensive  Private  Pension 

15  Security  Act  of  1973  is  classified  at  GS-18,  and  is  in  addi- 

16  tion  to  the  number  of  positions  authorized  by  section  5108 

17  (a)  of  this  title." 

18  duties;  teaxsfee  of  functions 

19  Sec.  202.  (a)  The  Office  shall  carry  out  all  functions 

20  of  the  Internal  Revenue  Service  with  respect  to  pension, 

21  profit-sharing,  and  deferred  compensation  plans. 

22  (b)   All  functions  of  the  Secretary  of  the  Treasury 

23  which  are  carried  out  through  the  Pension  Trust  Branch  of 

24  the  Internal  Revenue  Service  are  transferred  to  the  Assis- 

25  tant  Commissioner  of  the  Internal  Revenue  Service  who  is 

26  head  of  the  Office. 
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1  TITLE  III— AMENDMENTS  TO  THE  INTERNAL 

2  REVENUE  CODE 

3  AMENDMENT  OF  1954  CODE 

4  Sec.  301.  (a)  Amendment  of  1954  Code— Except 

5  as  otherwise  expressly  provided,  whenever  in  this  title  a 

6  reference  is  made  (by  way  of  amendment,  repeal,  or  other- 

7  wise)  to  a  section,  chapter,  or  other  provision,  the  reference 

8  shall  be  considered  to  be  made  to  a  section,  chapter,  or  other 

9  provision  of  the  Internal  Revenue  Code  of  1954. 

10  (b)  Technical  and  Conforming  Changes— The 

11  Secretary  of  the  Treasury  or  his  delegate  shall,  as  soon  as 

12  practical  (but  in  any  event  not  later  than  90  days  after 

13  the  date  of  enactment  of  this  Act)  submit  to  the  Committee 

14  on  Ways  and  Means  of  the  House  of  Representatives  a  draft 
1^  of  any  technical  and  conforming  changes  in  the  Internal 

16  Revenue  Code  of  1954  which  are  necessary  to  reflect 

17  throughout  such  Code  the  changes  in  the  substantive  pro- 

18  visions  of  law  made  by  this  title. 

19  Subtitle  A— Qualified  Trusts 

20  minimum  standards  relating  to  participant 

21  eligibility 

Sec.  321.  Period  of  Service  or  Age  Retirement.— 

2:>>  Section  401  (a)   (relating  to  requirements  for  qualifieation) 

24  is  amended  by  adding  at  the  end  (hereof  the  following  new 

2^  paragraph : 

26  "  ( 1 1 )   Except  in  the  case  of  a  plan  benefiting 
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1  owner-employees  to  which  subsection   (d)   applies,  a 

2  trust  shall  not  constitute  a  qualified  trust  under  this 

3  section  if  the  plan  of  which  such  trust  is  a  part  requires, 

4  as  a  condition  of  participation,  that  an  employee — 

5  "(A)  have  a  period  of  service  with  the  em- 

6  plover  in  excess  of  1  year,  or 

7  "(B)  have  attained  an  age  in  excess  of  30 

8  years  whichever  occurs  later." 

9  MINIMUM  STANDARDS  RELATING  TO  VESTING 

10  Sec.  322.    (a)    Vesting  Qualification— Section 

11  401(a)     (relating  to  requirements  for  qualification)  is 

12  amended  by  adding  at  the  end  thereof  the  following: 

13  "(12)  (A)  A  trust  shall  not  constitute  a  qualified 

14  trust  under  this  section  unless  the  plan  of  which  such 

15  trust  is  a  part  provides  that  an  employee's  rights  to 

16  at  least  the  percentage  specified  below  of  his  accrued 

17  benefits  are  nonforfeitable: 

Minimum  percentage  of  accrued  bene- 
Years  of  plan  participation  :  flts  that  must  be  nonforfeitable 

Less  than  5  ^   0 

5   25 

6      30 

7—    35 

8   40 

9   45 

10   50 

11   55 

12   60 

13   65 

14   70 

15   75 

16   80 

17   85 

18   90 

19   95 

20  and  over   -  -    -  —  100. 
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1  For  purposes  of  tins  subparagraph,  service  rendered  prior 

2  to  the  establishment  of  a  plan  may  be  disregarded  in 

3  applying  the  table  contained  in  this  paragraph,  except 

4  that  any  participant  in  that  plan  who  has  attained  45 

5  years  of  age  on  the  effective  date  of  this  paragraph  shall 

6  receive  credit  for  accrued  benefits  attributable  to  service 

7  rendered  prior  to  that  date. 

8  "  (B)  The  Secretary  or  his  delegate  may  defer,  with 

9  *     respect  to  a  plan  in  existence  on  the  date  of  enactment 

10  of  the  Comprehensive  Private  Pension  Security  Act  of 

11  1973,  in  whole  or  in  part,  applicability  of  the  require- 

12  ments  of  subparagraph  (A)  for  a  period  not  to  exceed 

13  5  years  from  the  effective  date  of  this  paragraph  upon 

14  a  showing  that  compliance  with  the  vesting  requirements 

15  on  the  part  of  the  plan  would  result  in  increasing  the 
1G  cost  of  the  employer  or  employers  contributing  to  the 

17  plan  to  such  an  extent  that  substantial  economic  injury 

18  would  be  caused  to  such  employer  or  employers  and  to 

19  the  interests  of  the  participants  or  beneficiaries  in  the 

20  plan.  For  purposes  of  this  subparagraph  the  term  'sub- 

21  stantial  economic  injury'  includes,  but  is  not  limited  to, 

22  a  showing  that  (i)  a  substantial  risk  to  the  capability  of 

23  voluntarily  continuing  the  plan  exists,  (ii)  the  plan  will 

24  be  unable  to  discharge  its  existing  contractual  obliga- 

25  tions  for  benefits,  (iii)  a  substantia]  curtailment  of  pen- 
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1  sion  or  other  benefit  levels  or  the  levels  of  employees' 

2  compensation  would  result,  or   (iv)   there  will  be  an 

3  adverse  effect  on  the  levels  of  employment  with  respect 

4  to  the  work  force  emplo}red  by  the  employer  or  em- 

5  plo}Ters  contributing  to  the  plan. 

6  "(C)   For  purposes  of  applying  the  schedule  in 

7  subparagraph  (A),  the  term  'years  of  plan  participa- 

8  tion'  means  all  years  of  participation  (whether  or  not 

9  continuous),  except  that  a  plan  may  provide  that — 

10  "  (i)  2  of  the  5  years  required  to  qualify  for 

11  the  25  percent  vested  right  under  subparagraph  (A ) 

12  shall  be  continuous  under  standards  prescribed  by 

13  the  Secretary  or  his  delegate, 

14  "(ii)  service  by  a  participant  prior  to  the  age 

15  of  30  may  be  ignored  in  determining  eligibility  for 

16  a  vested  right  under  this  section,  unless  such  par- 

17  ticipant  or  an  employer  has  contributed  to  the  plan 

18  with  respect  to  such  service,  and 

19  "  (hi)  if  an  employee  terminates  service  and 
2C  then  is  initially  reemployed  on  a  date  occurring 

21  more  than  10  years  after  the  last  date  on  which 

22  his  service  was  terminated,  each  period  of  service 

23  shall  be  treated  separately  for  purposes  of  applying 

24  the  plan's  vesting  provisions. 

25  "(13)  If  a  plan  is  a  class  year  plan,  then  a  trust 
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1  forming  part  of  the  plan  shall  not  constitute  a  qualified 

2  trust  under  this  section  unless  the  plan  provides  that 

3  the  participant  shall  acquire  a  nonforfeitable  right  to  100 

4  percent  of  the  employer's  contribution  on  his  behalf  with 

5  respect  to  any  given  year,  not  later  than  the  end  of  the 
q  fifth  year  following  the  year  for  which  such  contribu- 
7  tion  was  made.  For  the  purposes  of  this  paragraph,  the 
g  term  'class  }^ear  plan'  means  a  profit-sharing-retirement 
9  plan  which  provides  for  the  separate  vesting  of  each 

"LQ  annual  contribution  made  by  the  employer  on  behalf 

11  of  a  participant. 

12  "  (14)  A  trust  forming  part  of  a  plan  shall  not  con- 
i;>  stitute  a  qualified  trust  under  this  section  unless  the 

14  plan  provides  that  an  employee's  interest  thereunder 

15  shall  not  be  capable  of  assignment  or  alienation  and  the 
K;  plan  does  not  confer  upon  an  employee,  personal  repre- 
17  sentative,  or  dependent,  or  any  other  person,  any  right 
lg  or  interest  capable  of  being  assigned  or  otherwise  alien- 
lf)  ated. 

20  "(15)   A  trust  forming  part  of  a  plan  shall  not 

s>l  constitute  a  qualified  trust  under  this  section  unless  the 
plan  provides  that  an  employee's  nonforfeitable  inter- 
est  in  such  plan  may  he  distributed  commencing  no 

24  later  than  the  normal  retirement  age  in  the  same  form 

or?  retirement  benefits  payable  to  employees  who  remain 
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1  until  normal  retirement  age.  For  the  purposes  of  this 

2  subparagraph,  'normal  retirement  age'  means  the  normal 

3  retirement  age,  specified  under  the  plan  but  not  older 

4  than  age  65,  or,  in  the  absence  of  plan  provisions  speci- 

5  fying  the  normal  retirement  age,  such  age  shall  be  age 

6  65." 

7  FUNDING  REQUIREMENT 

g  Sec.  323.  Section  401   (relating  to  qualified  pension, 

9  profit-sharing,  and  stock  bonus  plans)  is  amended  by  re- 

10  designating  subsection  (j)  as  (n)  and  inserting  after  sub- 

H  section  (i)  the  following  new  subsections: 

12  "(j)  (1)  Funding  Requirements. — A  trust  shall  not 

13  constitute  a  qualified  trust  under  this  section  unless  the  plan 

14  of  which  such  trust  is  a  part  requires  that  the  employer  and 

15  if  applicable,  the  employees,  make  annual  or  more  frequent 

16  contributions  to  the  plan  in  amounts  which  are  sufficient — 

17  "  (A)  to  meet  all  normal  service  costs; 

18  "  (B)  in  the  case  of  an}T  initial  unfunded  liability 

19  resulting  from  the  establishment  or  amendment  of  the 

20  plan,  to  fund  such  liability,  no  slower  than  ratably, 

21  over  a  term  not  exceeding  30  years  from  the  date  of 

22  such  establishment  or  amendment;  and 

23  "(C)  in  the  case  of  an  experience  deficiency,  to 

24  remove  such  deficiency,  no  slower  than  ratably,  over 

25  a  term  not  exceeding  the  average  remaining  working 
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1  life  of  the  employees  covered  by  the  plan  determined 

2  as  of  the  date  such  deficiency  was  determined. 

3  In  the  case  of  a  plan  which  was  established  prior  to  the 

4  effective  date  of  this  paragraph,  the  30-year  period  referred 

5  to  in  subparagraph  (B)  may,  at  the  option  of  the  employer, 

6  be  measured  from  such  effective  date  with  respect  to  any 

7  initial  unfunded  liability  existing  on  such  date. 

8  "(2)  A  plan  shall  be  considered  to  meet  the  require- 

9  mcnts  of  paragraph  (1)  only  if,  within  6  months  after  the 

10  effective  date  of  regulafiohs^pronnilga'ted  by  the*  Secretary 

11  or  his  delegate  to  implement  this  paragraph  (but  in  no  event 

12  more  than  12  months  after  the  effective  date  of  this  para- 

13  graph  or  within  6  months  after  the  date  of  plan  establish- 

14  mcnt,  whichever  is  later),  the  plan  administrator  submits 

15  a  report  of  an  actuary  stating — 

16  "(A)  the  estimated  cost  of  benefits  in  respect  of 

17  service  for  the  first  plan  year  following  the  effective 

18  date  of  this  paragraph  and  the  formula  for  computing 

19  such  cost  in  subsequent  years  up  to  the  date  of  the  fol- 

20  lowing  report ; 

21  "  (B)  the  initial  unfunded  liability,  if  any,  for  bene- 

22  fits  under  the  plan  as  of  the  effective  date  of  this  para- 

23  graph,  or,  if  later,  as  of  the  date  such  plan  is  established; 

24  "(C)  the  payments  required  to  remove  such  un- 
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1  funded  liability  and  experience  deficiencies  in  accordance 

2  with  this  paragraph ; 

3  "(D)  the  actuarial  assumptions  used  and  the  basis 

4  for  using  such  actuarial  assumptions;  and 

5  "(E)  such  other  pertinent  actuarial  information  as 

6  may  be  required  by  the  Secretary  or  his  delegate. 

7  The  Secretary  or  his  delegate  shall  prescribe  rules  and  regu- 

8  lations  establishing  standards  and  qualifications  for  persons 

9  responsible  for  performing  actuarial  services  in  connection 
10  with  this  subsection  and,  upon  application  of  any  such  per- 
il son,  certify  whether  such  person  meets  the  standards  and 

12  qualifications  prescribed. 

13  "(3)  A  plan  shall  not  meet  the  requirements  of  para- 

14  graph  (1)  unless  the  administrator  of  the  plan  causes  it  to 

15  be  reviewed  not  less  than  once  every  5  years  by  an  actuary 

16  certified  under  paragraph  (2)  and  submits  a  report  to  the 

17  Secretary  or  his  delegate  stating — 

18  "(A)  the  estimated  cost  of  benefits  in  respect  of 

19  service  in  the  next  succeeding  5-year  period  and  the 

20  formula  for  computing  such  cost  for  such  subsequent 

21  5-year  period ; 

22  "(B)  the  surplus  or  the  experience  deficiency  in  the 

23  plan  after  making  allowance  for  the  present  value  of  all 

21  payments  required  to  be  made  in  the  future  by  the  em- 

25  plover  as  determined  by  previous  reports ; 
t  , 
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1  "  (C)  the  payments  which  will  remove  any  such 

2  experience  deficiency  over  the  term  specified  in  para- 

3  graph  (1)  (C)  of  this  subsection ; 

4  "(D)  tlie  actuarial  assumptions  used  and  the  basis 

5  for  using  such  actuarial  assumptions ;  and 

6  "(E)  such  other  pertinent  actuarial  information  as 

7  the  Secretary  or  his  delegate  may  require. 

8  "  (4)  Where  a  plan  is  funded  exclusively  by  the  pur- 

9  chase  of  individual  insurance  contracts  which  require  level 

10  annual  premium  payments  to  be  paid  extending  not  beyond 

11  the  retirement  age  for  each  individual  participant  in  the 

12  plan  and  commencing  with  the  participant's  entry  into  the 

13  plan  (or,  in  the  case  of  an  increase  in  benefits,  commencing 

14  at  the  time  such  increase  becomes  effective) ,  and  benefits 

15  provided  by  the  plan  are  equal  to  the  benefits  provided 

16  under  each  contract,  and  are  guaranteed  by  the  insurance 

17  carrier  to  the  extent  premiums  have  been  paid,  such  plan 

18  shall  be  considered  to  meet  the  requirements  of  this  sub- 

19  section. 

>0  "(5)  The  Secretary  or  his  delegate  may  exempt  any 

21  plan,  in  whole  or  in  part,  from  the  requirements  of  para- 

22  graphs  (2)  and  (3)  where  he  finds  the  filing  of  the  reports 

23  required  thereunder  to  be  unnecessary. 

24  "(ft)  Notwithstanding  any  other  provision  of  this  sub- 

25  section,  a  multiemployer  plan,  as  defined  in  regulations  pre? 
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2  scribed  by  the  Secretary  or  his  delegate,  shall  be  considered 

2  to  meet  the  requirements  of  this  subsection  if  it  requires  the 

3  employers  to  make  contributions  according  to  a  funding 

4  schedule  approved  by  the  Secretary  or  his  delegate.  Any 

5  such  plan  must  give  reasonable  assurances  that  the  plan's 
g  benefit  commitments  will  be  met  and  must  reflect  the  par- 
ry ticular  circumstances  affecting  the  plan,  industry,  or  other 
g  pertinent  factors. 

g         "  (7)   For  the  purposes  of  this  subsection,  the  term 
'experience  deficiency'  with  respect  to  a  pension  plan  means 

22  any  actuarial  deficit,  determined  at  the  time  of  a  review  of 

22  the  plan,  that  is  attributable  to  factors  other  than  the  exist- 

23  ence  of  an  initial  unfunded  liability  or  the  failure  of  any  em- 
14  ployer  to  make  any  contribution  required  by  the  terms  of 

25  the  plan  or  by  law. 

26  "  (k)  Waivee  of  Funding  Requirement. — If,  upon 

27  application  and  notice  to  affected  or  interested  parties  by  the 
2g  plan  administrator,  the  Secretary  or  his  delegate  determines 
2Q  that  any  employer  or  employers  (and,  if  appropriate,  the 
2q  employees)  are  unable  to  make  annual  contributions  to  the 
22  plan  in  compliance  with  the  funding  requirements  of  subsec- 
22  tion  (j) ,  the  Secretary  or  his  delegate  may  waive  the  annual 
22  contribution  otherwise  required  to  be  paid,  and  prescribe  an 
2^  additional  period  of  not  more  than  5  years  for  the  amortiza- 
25  tion  of  such  annual  funding  deficiency.  If  the  funding  defi- 
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1  ciency  is  removed  on  at  least  a  ratable  basis  over  such  period, 

2  the  plan  shall  be  considered  to  have  met  the  requirement  of 

3  subsection  (j)  for  such  period.  No  waiver  shall  be  granted 

4  unless  the  Secretary  or  his  delegate  is  satisfied  after  a  review 

5  of  the  financial  condition  of  the  plan  and  other  related  matters 

6  that  such  waiver — 

7  "  (1)  will  not  adversely  affect  the  interest  of  partici- 

8  pants  or  beneficiaries  of  such  plan;  and 

9  "(2)  will  not  impair  the  capability  of  the  Pension 

10  Guarantee  Corporation  equitably  to  underwrite  vested 

11  benefit  losses. 

12  If  any  plan  has  been  granted  5  or  more  consecutive  waivers 

13  under  this  subsection,  the  Secretary  or  his  delegate  shall  take 

14  such  action  under  section  408  as  he  deems  appropriate. 

15  "  (1)  Plan  Termination.— A  trust  shall  constitute  a 

16  qualified  trust  under  this  section  only  if  the  plan  of  which 

17  the  trust  is  a  part  provides  that,  upon  its  complete  termina- 

18  tion  or  substantial  termination  (as  determined  by  the  Secre- 

19  tary  or  his  delegate) ,  all  assets  of  the  plan  will  be  applied — 

20  "(lj  to  refund  to  retired  and  nonretired  partici- 

21  pants  in  the  plan  the  amount  of  contributions  made  by 

22  them ; 

23  "(2)  to  provide  benefits  to  participants  (or  their 

24  survivors)  in  the  plan  who  have  retired  prior  to  the 
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1  date  of  such  termination  and  have  been  receiving  bene- 

2  fits  under  the  plan ; 

3  "(3)  to  provide  benefits  to  those  participants  (or 

4  their  survivors)  in  the  plan  who,  on  the  date  of  such 

5  termination,  had  the  right  to  retire  and  receive  benefits 

6  under  the  plan ; 

7  "(4)  to  provide  benefits  to  those  participants  in 

8  the  plan  who  acquired  vested  rights  under  the  plan 

9  prior  to  termination  of  the  plan  but  had  not  reached 

10  normal  retirement  age  on  the  date  of  such  termination; 

11  and 

12  "(5)  to  provide  benefits  to  any  other  participants 
IS  in  the  plan  who  are  entitled  to  benefits  under  the  plan 

pursuant  to  the  requirements  of  subsection  (a)  (7)  of 

25  this  section. 

1(3  This  subsection  shall  not  apply  to  assets   (including  in- 

27  surance  contracts)  which  have  been  allocated  to  specific  em- 

18  Payees  or  to  assets  which,  under  provisions  of  the  plan 

29  adopted  pursuant  to  regulations  prescribed  by  the  Secretary 

9q  or  his  delegate  to  preclude  the  discrimination  prohibited  by 

22  subsection   (a)  (4),  may  not  be  used  for  designated  em- 

22  pl°vees  i11  the  event  of  early  termination." 

23  EXFOKCEMEXT  OF  FUNDING  REQUIREMENTS 

24  Sec.  324.  Part  I  of  subchapter  D  of  chapter  1  (relat- 

o-  ing  to  pension,  profit-sharing,  stock  bonus  plans,  etc.)  is 

i  . 
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1  amended  by  adding  at  the  end  thereof  the  following  new 

2  section  : 

3  "SEC.  408.  FAILURE  TO  MAKE  REQUIRED  CONTRIBUTIONS. 

4  "Whenever  the  Secretary  or  his  delegate  determines 

5  that  the  employer  or  other  person  responsible  for  the  ad- 

6  ministration  of  a  plan  which  has  elected  to  be  treated  as  a 

7  plan  which  meets  the  requirements  of  section  401  or  404 

8  (a)  (2)  fails  to  make  the  contributions  required  by  section 

9  401  (j)    (absent  a  waiver  under  section  401  (k)  ),  the  Sec- 

10  retary  or  his  delegate  may — 

11  "  ( 1 )   order  that  the  plan  be  terminated  if,  after 

12  notice  and  opportunity  for  a  hearing,  such  action  is 

13  considered  necessary  to  protect  the  interests  of  partici- 

14  pants, 

15  "  (2)  require  that  any  deductions  attributable  to  the 

16  maintenance  and  operation  of  a  qualified  pension  or 

17  profit-sharing  plan  for  the  5  taxable  years  immediately 

18  preceding  the  year  of  termination  be  included  in  the  in- 

19  come  of  the  employer  in  the  year  of  termination,  or 

20  "(3)  take  such  other  action  as  he  deems  consistent 

21  with  the  purposes  of  such  section." 

22  INSURANCE  REQUIREMENTS 

23  Sec.  325.  Section  401    (relating  to  qualified  pension, 

24  profit-sharing,  and  slock  bonus  plans)  is  amended  by  adding 

25  at  the  end  thereof  the  following  new  subsection: 
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1  "  (m)   Insurance  Requirement. — A  trust  forming 

2  part  of  a  plan  shall  constitute  a  qualified  trust  under  this 

3  section  only  so  long  as  the  unfunded  vested  liabilities 
■1  (whether  incurred  before  the  date  of  enactment  of  the  Com- 

5  prehensive  Private  Pension  Security  Act  of  1973  or  later) 

6  of  that  trust  are  insured  by  the  Pension  Guarantee  Cor- 

7  poration." 

8  CERTAIN  TRANSFERS  NOT  CONSIDERED  DISTRIBUTIONS 

9  Sec.  326.  Section  402(a)    (relating  to  taxability  of 

10  beneficiary  of  exempt  trust)  is  amended  by  redesignating 

11  paragraphs  (3)  through  (5)  as  (4)  through  (6),  and  by 

12  inserting  after  paragraph  (2)  the  following  new  paragraph: 

13  "(3)  Certain  transfers —For  purposes  of  this 

14  section,  a  transfer  of  any  amount  representing  an  em- 

15  ployee's  interest  in  an  employee's  tmst  described  in  sec- 

16  tion  401  (a)  which  is  exempt  from  tax  under  section 

17  501  (a) ,  or  in  an  individual  retirement  account  described 

18  in  section  409,  shall  not  be  considered  a  distribution  un- 

19  der  paragraph  ( 1 )  if  the  transfer  is  made  in  connection 

20  with  a  change  of  employment  by  the  emplo}ree  and  the 

21  transfer  is  made  from  a  trust  under  his  former  employer, 

22  or  from  his  individual  retirement  account,  to — 

23  "  (A)  a  trust  under  his  new  employer,  or 

24  "  (B)  to  an  individual  retirement  account  of  the 

25  taxpayer." 


248 


19 

1  TECHNICAL  AMENDMENTS 

2  Sec.  327.  (a)  Section  401  (relating  to  qualified  pen- 

3  sion,  profit-sharing,  and  stock  bonus  plans)  is  amended  by 

4  adding  at  the  end  thereof  the  following  new  subsection: 

5  "  (n)  Certain  Provisions  Inapplicable  to  Gov- 

6  ernment   Plans. — The  provisions  of  paragraphs  (11) 

7  through  (15)  of  subsection  (a)  and  of  subsections  (j),  (k), 

8  (1),  and  (m)  shall  not  apply  to  any  plan  operated  by  the 

9  Government  of  the  United  States  or  of  any  State  or  political 

10  subdivision  thereof." 

11  (h)   Section  404(a)  (2)    (relating  to  employee's  an- 

12  nuities)  is  amended  by — 

13  (1)  inserting  "  (12),   (13),   (14),  and  (15)," 

14  after  "section  401  (a)   (3),  (4),  (5),  (6),  (7),  and 

15  (8),";  and 

16  (2)  inserting  "(j),   (1),  and  (m),"  after  "sec- 

17  tion  401  (d)    (other  than  paragraph  (1)  ) ,". 

18  (c)  Section  805(d)  (1)  (C)    (relating  to  pension  plan 

19  reserves  defined)  is  amended  by  striking  out  "section  401 

20  (a)    (3),  (4),  (5),  (6),  (7),  and  (8) "  and  inserting 

21  "section  401  (a)    (other  than  paragraphs  (1),  (2),  (9), 

22  (10),  and  (11)),  and  subsections  (j),  (1),  and  (m)  of 

23  section  401". 

24  EFFECTIVE  date 

25  Sec.  328.  The  amendments  made  by  this  subtitle  shall 

26  apply  with  respect  to  taxable  years  beginning  more  than 
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1  3  years  after  the  date  of  enactment  of  this  Act,  except  that 

2  the  amendment  made  by  section  325  shall  apply  with  re- 

3  spect  to  taxable  years  beginning  more  than  1  year  after 

4  the  date  of  enactment  of  this  Act. 

5  Subtitle  B — Retirement  Savings  Credit 

6  CREDIT  ALLOWED 

7  Sec.  341.  (a)  Allowance  of  Credit —Subpart  A  of 

8  part  IV  subchapter  A  of  chapter  1    (relating  to  credits 

9  against  tax)  is  amended  by  redesignating  section  42  as  43, 

10  and  by  inserting  after  section  41  the  following  new  section: 

11  "SEC.  42.  RETIREMENT  SAVINGS. 

12  ''(a)  Credit  Allowed— There  shall  be  allowed,  as  a 

13  credit  against  the  tax  imposed  by  this  chapter,  amounts  paid 

14  during  the  taxable  year  by  an  individual  (other  than  as  an 

15  employer)  — 

16  *  "(1)  to  a  qualified  individual  retirement  account 

17  (as  defined  in  section  409  (a)  ) , 

18  "(2)  to  an  employees'  trust  described  in  section 

19  401  (a)  which  is  exempt  from  tax  under  section  501  (a) , 

20  "  (3)  for  the  purchase  of  an  annuity  contract  under 

21  a  plan  which  meets  the  requirements  of  section  404 

22  (a)(2), 

23  "  (4)  to  or  under  a  qualified  bond  purchase  plan 

24  (as  defined  in  section  405) ,  or 
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1  "(5)  for  the  purchase  of  an  annuity  contract  de- 

2  scribed  in  section  403  (b) .  v 

3  "(b)  Limitation.—  1 

4  "  (1)  General  rule.— The  amount  allowable  as 

5  a  credit  under  subsection  (a)  to  an  individual  for  any 

6  taxable  year  shall  not  exceed  the  lesser  of  $375  or  25 

7  percent  of  the  amount  described  in  subsection  (a)  paid 

8  during  such  year. 

9  "(2)   B  EDUCTION  ON  ACCOUNT  OF  EMPLOYER  OR 

10  owner-employee  conteieutions.— The  amount  com- 

11  puted  under  paragraph  (1)  of  this  subsection  shall  be 
.12  reduced  by — 

13  "  (A)  25  percent  of  the  amount  of  any  contribu- 

14  tions  made  by  the  taxpayer  as  an  owner-employee 

15  during  his  taxable  year,  and 

16  "  (B)  25  percent  of  the  amount  (determined 

17  in  accordance  with  regulations  prescribed  by  the 

18  Secretary  or  his  delegate)  of  any  contributions  made 

19  on  behalf  of  the  taxpayer  by  his  employer  during  the 

20  taxpayer's  taxable  year — 

21  "(i)  to  an  employee's  trust  described  in 

22  section  401  (a)  which  is  exempt  from  tax  under 

23  section  501  (a) , 

24  "(ii)  for  the  purchase  of  an  annuity  con- 
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1  tract  under  a  plan  which  meets  the  requirements 

2  of  section  404  (a)  (2),  N 

3  "  (iii)  to  or  under  a  qualified  bond  purchase 

4  plan  (as  defined  in  section  405) ,  or 

5  "  (iv)  for  the  purchase  of  an  annuity  con- 

6  tract  described  in  section  403(b). 

,j  In  accordance  with  regulations  prescribed  by  the  Secre- 

g  tary  or  his  delegate,  the  amount  of  any  contributions 

g  described  in  the  preceding  sentence  made  on  behalf  of  a 
taxpayer  by  his  employer  during  his  taxable  year  may, 

-q  at  the  option  of  the  taxpayer,  be  considered  to  be  7  per- 

22  cent  of  his  earned  income  for  such  taxable  year  attribut- 

^2  able  to  the  performance  of  personal  services  for  such 

14  employer. 

15  "(3)  Reduction  applicable  to  certain  ptjb- 

16  Lie  and  other  employees. — If  a  taxpayer  has  earned 

17  income  for  the  taxable  year  which  is  not  subject  to  tax 

18  under  chapter  2,  21,  or  22,  the  amounts  which  may  be 

19  taken  into  account  in  determining  the  allowable  credit 

20  under  subsection  (a)  shall  be  the  amounts  described  in 

21  such  subsection  reduced  by  an  amount  equal  to  25  per- 

22  cent  of  the  tax  (or  the  increase  in  the  tax)  that  would  be 

23  imposed  upon  such  income  under  section  3101  for  such 

24  taxable  year  if  the  personal  services  from  the  perform- 
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1  ance  of  which  such  income  is  derived  constituted  employ- 

2  ment  (within  the  meaning  of  section  3121  (b)  ) . 

3  "(4)  Married  individuals. — The  limitation  pro- 

4  vided  by  this  subsection  in  the  case  of  a  married  individ- 

5  ual  shall  be  determined  without  regard  to  the  earned  in- 

q  come  of  his  spouse  and  without  regard  to  contributions 

7  described  in  paragraph  ( 2 )  made  on  behalf  of  his  spouse. 

8  For  purposes  of  this  subsection,  the  earned  income  of  a 

9  married  individual  shall  be  determined  without  regard 

10  to  community  property  laws. 

11  "(5)  Earned  income  defined. — For  puropses  of 

12  this  subsection,  the  term  'earned  income'  has  the  mean- 

13  ing  assigned  to  such  term — 

14  "  (A)  in  the  case  of  a  self-employed  individual, 

15  section  401  (c)  (2) ,  and 

16  "  (B)  in  the  case  of  an  individual  who  is  not  a 

17  self-employed  individual,  section  911  (b) ." 

18  INDIVIDUAL  RETIREMENT  ACCOUNTS 

19  Sec.  342.  Part  I  of  subchapter  D  of  chapter  1  (relating 

20  to  pension,  profit-sharing,  stock  bonus  plans,  etc.)  is  amended 

21  by  adding  at  the  end  thereof  the  following  new  section: 

22  "SEC.  409.  INDIVIDUAL  RETIREMENT  ACCOUNTS 

23  "  (a)  Requirements  for  Qualification— A  trust, 

24  custodial  account,  annuity  contract,  or  other  similar  arrange- 
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1  ment  created  or  organized  in  the  United  States  shall  con- 

2  stitute  a  qualified  individual  retirement  account  under  this 

3  section  only  if — 

4  "(1)  it  is  maintained  for  the  purpose  of  distribution 

5  to  the  individual  who  established  it,  his  spouse,  or  his 
G  beneficiaries,  the  contributions  thereto  and  the  income 

7  therefrom; 

8  "(2)  except  as  otherwise  provided  in  subsections 

9  (b)   (1)  and  (2) ,  contributions  thereto  during  any  tax- 

10  able  year  may  not  exceed  the  lesser  of  20  percent  of 

11  earned  income   (as  defined  in  section  42(b)  (5))  or 

12  $1,500  for  such  taxable  year  and  may  be  made  only  by 

13  the  individual  who  established  it  or  his  spouse; 

14  "(3)  except  as  otherwise  provided  in  subsection 

15  (b)  (3),  the  assets  thereof  are  not  commingled  with  the 

16  other  property  of  the  individual  who  established  it  or 

17  his  spouse,  and  the  contributions  are  used  to  purchase 

18  an  annuity  meeting  the  requirements  of  section  401  (g)  , 

19  or  the  contributions  are  held  in  trust  by,  or  in  the  custody 

20  of,  a  bank  (as  defined  in  section  401  (d)  (1) ),  a  credit 

21  union  described  in  section  501(c)  (14),  or  any  other 

22  person  who  demonstrates  to  the  satisfaction  of  the  Sec- 

23  retary  or  his  delegate  that  the  manner  in  which  he  will 

24  hold  or  have  custody  of  such  assets  will  be  consistent 

25  with  the  requirements  of  this  paragraph ; 
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1  "  (4)  except  as  otherwise  provided  in  subsection 

2  (b)(1),  under  the  plan  or  the  other  governing  instru- 

3  ment,  no  benefits  may  be  paid  to  the  individual  who 

4  established  it  before  he  attains  the  age  of  594-  years 

5  unless   (in  accordance  with  regulations  prescribed  by 

6  the  Secretary  or  his  delegate)  he,  his  spouse,  or  one  of 

7  his  dependents   (as  defined  in  section  152)  becomes 

8  seriously  ill  and  he  is  required  to  spend  a  substantial 

9  sum  of  money  in  medical  bills  and  this  expenditure  poses 

10  a  severe  financial  hardship; 

11  "  (5)  under  the  plan  or  other  governing  instrument 

12  the  entire  interest  of  the  individual  who  established  it  will 

13  be  distributed  to  him  not  later  than  his  taxable  }^ear  in 

14  which  he  attains  the  age  of  704-  37ears,  or  will  be  dis- 

15  tributed,  commencing  not  later  than  such  taxable  year, 

16  in  accordance  with  regulations  prescribed  by  the  Secre- 

17  tary  or  his  delegate,  over — 

18  "(A)  the  life  of  such  individual  or  the  lives  of 

19  such  individual  and  his  spouse,  or 

20  "(B)  a  period  not  extending  beyond  the  life 

21  expectancy  of  such  individual  or  the  life  expectancy 

22  of  such  individual  and  his  spouse;  and 

23  "(6)  if  contributions  thereto  may  be  used  for  the 

24  purchase  of  annuity  or  similar  contracts  issued  by  a  life 

25  insurance  company,  under  the  plan  or  other  governing 


255 
26 

1  instrument,  any  refunds  of  premiums  and  any  amounts 

2  in  the  nature  of  a  dividend  or  similar  distribution  must 

3  be  held  by  the  issuer  of  such  contract  and  may  be 

4  applied  only  toward  the  payment  of  future  premiums 

5  or  to  the  purchase  of  additional  similar  benefits. 

6  "(b)  Special  Kules.— 

7  "(1)  Transfer  of  assets.— Subsections  (a)(2) 

8  and  (a)  (4)  shall  not  be  applied  to  prevent  the  contri- 

9  bution  of  amounts  to  which  section  72  (p)  would  other- 

10  wise  apply  to  qualified  individual  retirement  account  for 

11  the  benefit  of  the  same  taxpayer  or  the  same  taxpayer 

12  and  his  spouse. 

13  "(2)   Limitation  on  contributions. — Under 

14  regulations  prescribed  by  the  Secretary  or  his  delegate, 

15  rules  similar  to  the  rules  provided  in  paragraphs  (2) 

16  and  (3)  of  section  401(e)    (relating  to  excess  contri- 

17  butions  on  behalf  of  owner-employees)  are  to  apply  to 

18  contributions  to  a  qualified  individual  retirement  account 

19  to  the  extent  necessary  to  cany  out  the  purposes  of  this 

20  section. 

21  "  (3)  Use  of  common  trust  funds. — Subsection 

22  (a)  (3)  shall  not  be  applied  to  prevent  the  investment 

23  of  the  assets  of  a  qualified  individual  retirement  account 

24  in  a  common  trust  fund. 
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1  "(c)  Treatment  as  Qualified  Trust  Benefiting 

2  Owner-Employee  —  For  purposes  of  subchapter  F  and 

3  subtitle  F,  a  qualified  individual  retirement  account  shall  be 

4  treated  as  a  trust  described  in  section  401  (a)  which  is  part 

5  of  a  plan  providing  contributions  or  benefits  for  employees 

6  some  or  all  of  whom  are  owner-employees  (as  defined  in 

7  section  401(c)  (3)),  the  individual  who  established  such 

8  qualified  individual  retirement  account  and  his  spouse  shall 

9  be  treated  as  owner-employees  for  whom  such  contributions 

10  or  benefits  are  provided,  and  the  person  holding  or  having 

11  custody  of  the  assets  of  such  qualified  individual  retirement 

12  account  shall  be  treated  as  the  trustee  of  such  trust. 

13  "(d)  Taxability  of  Beneficiary  of  Qualified 

14  Individual  Betirement  Account. — 

15  "  ( 1 )  Ix  gexeral. — Except  as  provided  in  para- 

16  graph  (2),  the  amount  actually  distributed  or  made 

17  available  to  any  beneficiary  by  a  qualified  individual 

18  retirement  account  shall  be  taxable  to  him,  in  the  year 

19  in  which  so  distributed  or  made  available,  under  section 

20  72  (relating  to  annuities). 

21  "(2)  Becontributed  amounts  —Paragraph  (1) 

22  shall  not  apply  to  any  amount  distributed  or  made  avail- 

23  able  by  a  qualified  individual  retirement  account  to  the 

24  individual  who  established  such  account  to  the  extent 
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1  that,  within  60  days  after  the  day  on  which  such  amount 

2  is  distributed  or  made  available,  such  amount  is  contrib- 

3  uted  to  a  qualified  individual  retirement  account  for  the 

4  benefit  of  such  individual  or  such  individual  and  his 

5  spouse. 

6  "(3)  Applicability  of  section  7  2  (m).— Un- 

7  der  regulations  prescribed  by  the  Secretary  or  his  dele- 

8  gate,  an  individual  establishing  a  qualified  individual  re- 

9  tirement  account  shall  be  treated  as  an  owner-emplo}Tee 

10  for  purposes  of  applying  paragraphs  (1),  (2),  (3),  and 

11  (4)  of  section  72  (m)   (relating  to  special  rules  appli- 

12  cable  to  employee  annuities  and  distributions  under 

13  employee  plans ) . 

14  "(e)  Capital  Gains  Treatment  and  Limitation 

15  of  Tax  Not  To  Apply  to  Distributions. — Section  72 

16  (n) ,  section  402  (a)  (2) ,  and  section  403  (a)  (2)  shall  not 

17  apply  to  any  amount  distributed  or  made  available  by  a 

18  qualified  individual  retirement  account." 

19  TREATMENT  OF  DISTRIBUTIONS  FROM  QUALIFIED 

20  INDIVIDUAL    RETIREMENT  ACCOUNTS 

21  Sec.  343.  (a)  In  General— Section  72  (relating  to 

22  annuities)  is  amended  by  redesignating  subsection  (p)  as 

23  subsection  (q)  and  by  inserting  after  subsection  (o)  the 

24  following  new  subsection: 
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5  "  (p)  Premature  Distributions  From  Qualified 

2  Individual  Retirement  Accounts. — 

3  "(1)  Application  of  subsection. — This  sub- 

4  section  shall  apply  to — 

5  "(A)  distributions  from  a  qualified  individual 
^  retirement  account,  and 

7  "  (B)  amounts  which  are  received  from  a  qual- 

g  ificd  trust  described  in  section  401  (a)  or  under  a 

Q  plan  described  in  section  403  (a) ,  but  only  to  the  ex- 
tent  attributable  under  regulations  prescribed  by  the 
Secretary  or  his  delegate  to  amounts  with  respect 

Y2  to  which  a  credit  was  allowable'  under  section  42 

r>  (relating  to  retirement  savings) , 

14  which  are  includable  in  gross  income  and  which  are 

15  received  by  the  individual  who  established  such  qual- 

16  ified  individual  retirement  account  or  who  was  allowed 

17  such  credit  (or  the  spouse  of  such  individual)  before 

18  he  or  his  spouse  attains  the  age  of  59-J  years,  for 

19  any  reason  other  than  his  becoming  disabled  (within 

20  the  meaning  of  section  409(a)  (4)),  but  only  to  the 

21  extent  that  such  amount  is  not  contributed  within  (JO 
-.5  days  after  the  day  on  which  such  amount  is  distributed 
23  or  made  available  to  a  qualified  individual  retirement 
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1  account  for  the  benefit  of  such  individual  or  such  in- 

2  dividual  and  his  spouse. 

3  "(2)  Amount  of  penalty. — If  an  individual  is 

4  required  to  include  in  gross  income  for  the  taxable  year 

5  an  amount  to  which  this  subsection  applies,  there  shall 

6  be  imposed  an  additional  tax  for  such  taxable  year  equal 

7  to  30  percent  of  such  amount.  Any  tax  imposed  under 

8  this  paragraph  shall  not  be  reduced  by  any  credit  under 

9  part  IV  of  subchapter  A  (other  than  sections  31  and  39 

10  thereof) ,  and  shall  not  be  treated  as  tax  imposed  by 

11  this  chapter  for  purposes  of  section  56." 

12  (b)  Investment  in  the  Contract. — 

13  (1)  Subparagraph  (A)  of  section  72  (c)  (1)  (re- 

14  la  ting  to  definition  of  investment  in  the  contract)  is 

15  amended  by  inserting  after  "contract"  the  following: 

16  "for  which  no  credit  was  allowed  under  section  42  (re- 

17  lating  to  retirement  savings)  ". 

18  (2)  Section  72  (d)  (2)  (relating  to  employees' an- 

19  nuities)  is  amended  by  striking  out  "and"  at  the  end 

20  of  subparagraph  (A),  by  striking  out  the  period  at  tbe 

21  end  of  subparagraph  (B)  and  inserting  in  lieu  thereof 

22  and",  and  by  inserting  after  subparagraph  (B)  the 

23  following  new  subparagraph  : 

24  "(C)"  any  contribution  made  with  respect  to  the 

25  contract  shall  not  be  treated  as  consideration  for  the  con- 
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tract  contributed  by  the  employee  to  the  extent  that  a 
2  credit  was  allowed  under  section  42  (relating  to  retire- 
es ment  savings)  with  respect  to  such  contribution." 
4  (c)  Amounts  Received  Before  Annuity  Starting 
^  Date. — Section  72  (in)  (1)  (relating  to  special  rule  applica- 
q  ble  to  amounts  received  before  annuity  starting  date)  is 
rj    amended  to  read  as  follows : 

g  "(1)  Certain  amounts  received  before  an- 

g  nutty  starting  date. — Any  amounts  received  under 
an  annuity,  endowment,  or  life  insurance  contract  before 
the  annuity  starting  date  which  are  not  received  as  an 
-j9  annuity  (within  the  meaning  of  subsection  (e)  (2)  ) 
shall  be  included  in  the  recipients  gross  income  for  the 
taxable  year  in  which  received  to  the  extent  that  such 
amounts,  plus  all  amounts  theretofore  received  under  the 
contract  and  includable  in  gross  income  under  this  para- 
yj         graph,  do  not  exceed  the  aggregate  premiums  or  other 

consideration  paid  for  the  contract — 
^  "  (A)  while  the  employee  was  an  owner-ein- 

2^  ployee  which  were  allowed  as  deductions  under  sec- 

2^  tion  404  for  the  taxable  year  and  all  prior  taxable 

years,  or 

"(B)  with  respect  to  which  credits  were  al- 
lowed under  section  42  for  (he  taxable  year  and  all 
prior  taxable  years,  except  to  the  extent  that,  with- 


14 
15 


22 
23 
21 
25 


261 


32 

1  in  60  days  after  the  day  on  which  such  amounts 

2  are  received,  such  amounts  are  contributed  to  a 

3  qualified  individual  retirement  account  for  the  bene- 

4  fit  of  the  recipient  or  the  recipient  and  his  spouse. 

5  Any  such  amounts  so  received  which  are  not  includable 

6  in  gross  income  under  this  paragraph  shall  he  suhject  to 

7  the  provisions  of  subsection  (c) ." 

8  TECHNICAL  AND  CLERICAL  AMENDMENTS 

9  Sec.  344.  (a)  Technical  Amendments. — 

10  (1)  Pension  plan  reserves  — 

11  (A)  Section  805(d)  (1)    (relating  to  defini- 

12  tion  of  pension  plan  reserves)  is  amended  by  striking 

13  out  "or"  at  the  end  of  subparagraph  (C) ,  by  strik- 

14  ing  the  period  at  the  end  of  subparagraph  (1))  and 

15  inserting  in  lieu  thereof  ";  or",  and  by  adding  at  the 

16  end  thereof  the  following  new  subparagraph : 

17  "(E)  purchased  under  contracts  entered  into 

18  with  -  trusts,  custodial  accounts,  or  other  similar  ar- 

19  rangements  which  (as  of  the  time  the  contracts  were 

20  entered  into)  were  deemed  to  be  qualified  individual 

21  retirement  accounts   (and  defined  in  section  409 

22  (a))". 

23  (B)   Section  801  (g)  (7)    (relating  to  segre- 

24  gated  asset  accounts)  is  amended  by  stinking  out  "or 

25  (D)  "  and  inserting  in  lieu  thereof  "  (B) ,  or  (E)  ". 
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1  (2)  Averageabijwncome— Paragraph  (2)  (A) 

2  of  section  1302  (a)  (relating  to  definition  of  averageable 
income)  is  amended  by  striking  out  "section  72  (m) 

4  (5)  "  and  inserting  in  lieu  thereof  "section  72  (m)  (5) 

5  or  72  (p)". 

(>  (3)  Earned  income.— Section  1348(b)  (1)  (re- 

7  lating  to  definition  of  earned  income)  is  amended  by 

8  striking  out  "72  (n)  "  and  inserting  in  lieu  thereof  "72 

9  (n)  ,  72  (p)". 

10  (b)  Clerical  Amendments. — 

11  (1)  The  table  of  sections  for  subpart  A  of  part  IV 

12  of  subchapter  A  of  chapter  1  is  amended  by  striking  out 

13  the  last  item  and  inserting  ill  lieu  thereof  the  following 

14  new  items: 

"Sec.  42.  Retirement  savings. 
"Sec  43.  Overpayments  of  tax." 

15  (2)  The  table  of  sections  for  part  I  of  subchapter  1) 
If,         of  chapter  1  is  amended  by  adding  at  the  end  thereof 

17  the  following  new  items: 

"Sec.  408.  Failure  to  make  required  contributions. 
"Sec.  !<)!).  Individual  retirement  accounts." 

18  EFFECTIVE  DATE 

19  SEC.  345.  The  amendments  made  by  (bis  title  shall 


20  apply  with  respect  to  taxable  years  beginning  more  than 

21  one  year  niter  the  date  of  enactment  of  this  Act. 
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1  TITLE  IV— PENSION  INSURANCE 

2  Sec.  401.  (a)  There  is  created  a  Pension  Guarantee 

3  Corporation  (hereinafter  referred  to  as  the  "corporation") 

4  which  shall  insure,  as  hereinafter  provided,  the  unfunded 

5  vested  liabilities  of  all  pension,  profit-sharing,  stock  bonus, 

6  and  bond  purchase  plans  which  otherwise  qualify  under 

7  section  401  or  404(a)  (2)  of  the  Internal  Revenue  Code 

8  of  1954. 

9  (b)  The  corporation  shall  not  be  an  agency  or  estab- 

10  lishment  of  the  United  States  Government. 

11  (c)  The  corporation  shall  be  a  nonprofit  membership 

12  corporation  composed  of  those  plans  which  purchase  insur- 

13  ance  from  the  corporation. 

14  (d)   Except  as  otherwise  provided  in  this  title,  the 

15  corporation  shall  be  subject  to,  and  have  all  the  powers 

16  conferred  on  a  nonprofit  corporation  by,  the  District  of 

17  Columbia  Nonprofit  Corporation  Act    (D.C.  Code,  sec. 

18  29-1001). 

19  BOARD  OF  DIRECTORS 

20  Sec.  402.  (a)  The  corporation  shall  have  a  board  of 

21  directors  which,  subject  to  the  provisions  of  this  Act,  shall 

22  determine  the  policies  which  shall  govern  the  operations  of 

23  the  corporation. 

24  (b)  The  board  of  directors  shall  consist  of — 
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1  (1)  the  Secretary  of  the  Treasury  or  his  designee, 

2  ex  officio; 

3  (2)   the  Secretary  of  Labor  or  his  designee,  ex 

4  officio;  and 

5  (3)  five  directors  appointed  by  the  President  as 

6  follows : 

7  (A)  two  from  among  persons  associated  with 

8  emplo3'ee  organizations, 

9  (B)  two  from  among  persons  associated  with 

10  emplo}'ers,  and 

11  (C)  one  from  among  members  of  the  general 

12  public  not  eligible  for  appointment  under  subpara- 

13  graphs  (A)  and  (B) . 

14  (c)    The  President  shall  designate  a  chairman  and 

15  vice  chairman  from  among  those  directors  appointed  under 
1G  paragraph  (3)  of  subsection  (b) . 

17  (d)  (1)  Except  as  provided  in  subparagraphs  (A)  and 

18  (B)  ,  each  director  shall  be  appointed  for  a  term  of  three 

19  years. 

20  (A)  Of  the  directors  first  appointed,  two  shall  hold 

21  office  for  a  term  of  one  year,  two  shall  hold  office  for  a 

22  term  of  two  years,  and  one  shall  hold  office  for  a  term 

23  of  three  years,  as  designated  by  the  President  at  the 
2 1  time  of  their  appointment. 
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1  (B)  A  vacancy  in  the  board  shall  be  filled  in  the 

2  same  manner  as  the  original  appointment  was  made. 

3  Any  director  appointed  to  fill  a  vacancy  occurring  prior 

4  to  the  expiration  of  the  term  for  which  his  predecessor 

5  was  appointed  shall  be  appointed  only  for  the  remainder 

6  of  such  term.  A  director  may  serve  after  the  expiration  of 

7  his  term  until  his  successor  has  taken  office. 

8  (e)  All  matters  relating  to  compensation  of  directors 

9  shall  be  as  provided  in  the  bylaws  of  the  corporation. 

10  (f)  The  board  of  directors  shall  meet  at  the  call  of  its 

11  chairman,  or  as  otherwise  provided  by  the  bylaws  of  the 

12  corp  oration. 

13  BYLAWS 

11  Sec.  403.   (a)  As  soon  as  practicable  but  not  later 

15  than  forty-five  days  after  the  date  of  enactment  of  this  title, 

16  the  board  of  directors  shall  adopt  initial  bylaws  and  rules 

17  relating  to  the  conduct  of  the  business  of  the  corporation 

18  and  the  exercise  of  the  rights  and  powers  granted  to  it  by 

19  this  title,  and  shall  file  a  copy  thereof  with  the  Secretary  of 

20  the  Treasury  (hereinafter  referred  to  as  the  "Secretary") . 

21  Thereafter,  the  board  of  directors  may  alter,  supplement,  or 

22  repeal  any  existing  bylaw  or  rule  and  may  adopt  additional 

23  bylaws  and  rules,  and  in  each  such  case  shall  file  a  copy 

24  thereof  with  the  Secretary. 

25  (b)  Each  such  bylaw  or  rule  or  amendment  thereto 


266 


37 

1  shall  take  effect  upon  the  thirtieth  day  (or  such  later  date  as 

2  the  board  of  directors  may  designate)  after  the  filing  of  the 

3  copy  thereof  with  the  Secretary  or  upon  such  earlier  date  as 

4  the  Secretary  may  determine,  unless  the  Secretary  shall  by 

5  notice  to  the  corporation  setting  forth  the  reasons  therefor, 
q  disapprove  the  same,  in  whole  or  in  part,  as  being  contrary 

7  to  the  public  interest  or  contrary  to  the  purposes  of  this 

8  title. 

9  (c)  The  Secretary  may,  by  such  rules  or  regulations  as 

10  he  determines  to  be  necessary  or  appropriate  in  the  public 

11  interest  or  to  effectuate  the  purposes  of  this  title,  require  the 

12  adoption,  amendment,  alteration  of,  supplement  to,  or  rescis- 

13  sion  of  any  bylaw  or  rule  by  the  corporation  whenever 

14  adopted. 

15  PENSION  GUARANTEE  FUNDS 

16  Sec.  404.  (a)  The  corporation  shall  establish  two  funds, 

17  one  of  which  shall  be  known  as  the  single-employer  fund 

18  and  the  other  of  which  shall  be  known  as  the  multi-em- 

19  ployer  fund    (hereinafter  referred,  to  as  the  "insurance 

20  funds") .  All  amounts  received  as  premiums,  assessments,  or 

21  fees,  and  any  other  moneys,  property,  or  assets  derived  from 

22  the  operation  by  the  corporation  of  the  insurance  program 

23  shall  be  deposited  in  the  appropriate  insurance  fund  and  all 

24  claims,  expenses,  and  payments  pursuant  to  the  operation 
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1  of  such  program  shall  he  paid  from  the  appropriate  insurance 

2  fund. 

3  '    (h)  All  moneys  of  the  insurance  funds  may  he  invested 

4  in  obligations  of  the  United  States  or  in  obligations  guaran- 

5  teed  as  to  principal  and  interest  hy  the  United  States. 

6  PROTECTION  OF  PARTICIPANTS 

7  Sec.  405.  (a)  Suhject  to  the  limitations  in  subsection 

8  (b),  upon  the  termination  of  a  member  plan,  the  corpora- 

9  tion  shall  cause  to  be  paid  to  each  participant  in  such  plan, 

10  or  to  his  beneficiary   (if  such  beneficiary  would  be  en- 

11  titled  to  receive  such  benefits) ,  an  amount  or  amounts  which 

12  (when  added  to  the  amounts  paid  to  him  by  the  plan)  are 

13  necessary  to  provide  him  retirement  benefits  in  an  amount 

14  equal  to  the  retirement  benefits  with  respect  to  which  he 

15  had  nonforfeitable  rights  under  the  plan  upon  the  date  of 

16  termination  of  the  plan. 

17  (b)  The  aggregate  amount  payable  to  a  participant  or 

18  his  beneficiary  by  the  corporation  shall  not  exceed  the 

19  amount  which,  in  addition  to  the  sum  of  the  amounts  paid 

20  him  by  the  plan,  is  necessary  to  provide  a  monthly  retire- 

21  ment  benefit  for  the  life  of  the  participant  payable  at  normal 

22  retirement  age  (or,  in  the  case  of  a  participant  who  was  dis- 

23  abled  prior  to  the  termination  of  the  plan,  payable  at  such 

24  time  as  is  specified  in  the  plan)  equal  to  the  lesser  of  (1) 

25  $1,000  or  (2)  50  per  centum  of  his  average  monthly  wage 


268 


39 

1  for  the  five-year  period  following  the  date  on  which  the 

2  plan  became  a  member  of  the  corporation  for  which  his 

3  earnings  were  their  greatest.  In  the  case  of  a  participant  (or 

4  a  beneficiary)  who  is  receiving  retirement  benefits  at  the 

5  time  the  plan  is  terminated,  the  limitations  on  the  amounts 

6  of  payments  from  the  corporation  shall  be  determined  under 

7  regulations  issued  by  the  corporation  consistent  with  the 

8  principles  of  this  subsection. 

9  (c)  Unless  otherwise  authorized  by  the  corporation,  no 

10  amount  shall  be  payable  by  the  corporation  in  the  case  of*  a 

11  plan  which  is  terminated  within  five  years  after  it  becomes 

12  a  member  of  the  corporation.  The  corporation  may  authorize 

13  payments  in  the  case  of  such  a  plan  only  if — 

14  (1)  it  was  maintained  as  a  qualified  plan  under 

15  section  401  of  the  Internal  Revenue  Code  of  1954  for 

16  more  than  five  years  prior  to  its  termination; 

17  (2)  the  corporation  is  satisfied  that  during  the  pe- 

18  riod  the  plan  was  not  a  member,  it  was  in  substantial 

19  compliance  with  the  provisions  of  section  401  (j)  of  the 

20  Internal  Revenue  Code  of  1954  (relating  to  funding 

21  requirements)  ;  and 

22  (3)  such  payments  will  not  prevent  equitable  un- 

23  derwriting  of  losses  of  vested  benefits  otherwise  covered 

24  by  this  title. 

25  (d)  No  amount  shall  he  payable  by  the  corporation 
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1  with  respect  to  benefits  which  were  created  by  a  plan 

2  amendment  which  took  effect  within  the  three-year  period 

3  prior  to  its  termination. 

4  (e)  No  amount  shall  be  payable  by  the  corporation 

5  with  respect  to  the  interest  of  a  participant  who,  on  the 

6  date  of  the  plan's  termination,  is  the  owner  of  10  per  centum 

7  or  more  of  the  voting  stock  of  the  employer,  or  of  a  10 

8  per  centum  or  more  interest  in  the  employer  where  it  is  an 

9  unincorporated  trade  or  business. 

10*  (f)  The  corporation  shall,  by  regulation,  prescribe  the 

11  procedures  under  which  the  funds  of  terminated  plans  shall 

32  be  wound  up  and  liquidated  and  the  proceeds  therefrom  ap- 

13  plied  to  payment  of  the  nonforfeitable  benefits  of  partici- 

14  pants  and  beneficiaries.  In  implementing  this  subsection,  the 

15  corporation  shall  have  authority — 

16  (1)  to  transfer  the  funds  in  the  terminated  plan  to 
1^  the  appropriate  insurance  fund  for  purposes  of  liquida- 

18  tion  and  payment  of  benefits  to  participants  and  bene- 

19  ficiaries ; 

20  (2)  to  purchase  single-premium  life  annuities  with 

21  the  funds  of  the  tenninated  plan;  or 

22  (3)  to  take  such  other  action  as  may  be  appropriate 

23  to  assure  equitable  arrangements  for  the  payment  of 

24  nonforfeitable  benefits  to  participants  and  beneficiaries 

25  under  the  plan. 
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1  INITIAL  ASSESSMENTS 

2  Sec.  406.  Each  member  plan  of  the  corporation  shall 

3  pa}T  to  the  corporation,  on  becoming  a  member,  a  uniform 

4  assessment  as  prescribed  by  the  corporation  to  cover  the 

5  administrative  costs  of  establishing  and  maintaining  the 

6  insurance  program. 

7  ANNUAL  PEEMIUMS 

8  Sec.  407.  (a)  Each  member  plan  shall  pay  an  annual 

9  premium  to  the  corporation  determined  by  applying  the 

10  premium  rate  established  by  the  corporation  for  that  year 

11  to  the  plan's  unfunded  liabilities  for  nonforfeitable  benefits 

12  which  are  protected  by  the  insurance  program  (referred  to 

13  herein  as  "unfunded  vested  liabilities").  The  corporation 

14  may  establish  a  uniform  premium  rate  for  all  member  plans, 

15  may  establish  separate  uniform  premium  rates  for  single- 

16  employer  plans  and  for  multi-employer  plans,  or  may  estab- 

17  lish  a  schedule  of  premium  rates  which  vary  by  the  likelihood 

18  that,  and  the  extent  to  which,  a  plan  may  produce  liabilities 

19  to  the  insurance  program. 

20  (b)  For  the  three-year  period  immediately  following 

21  the  effective  date  of  this  title,  the  annual  premiums  payable 

22  pursuant  to  subsection  (a)  shall  not  exceed — 

23  (1)  two-tenths  of  a  per  centum  of  a  plan's  unfunded 

24  vested  liabilities  incurred  prior  to  the  date  of  enactment 

25  of  this  Act,  where  such  plan  is  a  multi-employer  plan 
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1  or  where  such  plan's  median  ratio  of  plan  assets  to 

2  unfunded  vested  liabilities  was  75  per  centum  during 

3  .  the  five-year  period  immediately  preceding  the  enact- 

4  ment  of  this  Act  or,  in  the  event  of  a  plan  established 

5  within  such  five-year  period,  where  the  plan  has  reduced 

6  the  amount  of  such  unfunded  vested  liabilities  at  the 

7  rate  of  at  least  5  per  centum  each  year  since  the  plan's 

8  date  of  establishment ;  or 

9  (3)  four-tenths  of  a  per  centum  of  a  plan's  unfunded 

10  vested  liabilities  incurred  prior  to  the  date  of  enactment 

11  of  this  Act  where  such  plan  does  not  meet  the  stand- 

12  ards  set  forth  in  paragraph   (2)   and  is  not  a  multi- 

13  employer  plan. 

14  (c)  The  corporation  is  authorized  to  prescribe  different 

15  premium  rates  after  the  initial  three-year  period  based  upon 

16  experience  and  other  relevant  factors. 

17  (d)  The  corporation  may  impose  upon  its  members  such 

18  special  assessments  as  it  may  deem  necessary  and  appropriate 

19  to  provide  additional  funds  to  meet  obligations  of  the  insur- 

20  ance  program.  Any  assessments  so  made  on  a  plan  for  any 

21  year  shall  not  exceed  the  annual  premium  payable  by  the 

22  plan  for  that  year  multiplied  by  three,  and  shall  be  determined 

23  in  a  manner  consistent  with  the  methods  for  determining 

24  such  annual  premium. 

25-028  O  -  76  -  vol.  1  -  21 
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1  (e)  In  the  event  that  one  or  both  of  the  insurance  funds 

2  is  or  may  reasonably  appear  to  be  insufficient  for  the  pur- 

3  poses  of  this  Act,  the  Secretary  is  authorized  to  make  loans 

4  to  the  corporation.  At  the  time  of  application  for,  and  as  a 

5  condition  to,  any  such  loan,  the  corporation  shall  file  with 
5  the  Secretary  a  statement  with  respect  to  the  anticipated 
7  use  of  the  proceeds  of  the  loan.  A  loan  shall  be  made  only  if 
g  the  Secretary  determines  that  it  is  necessary  for  the  protection 
9  of  participants  of  member  plans  and  the  maintenance  of 

10  confidence  in  the  private  retirement  system.  The  corporation 

H  must  submit  a  plan  which  provides  a  reasonable  assurance 

22  of  prompt  repayment  under  the  circumstances.  Such  loan 

23  shall  bear  interest  at  a  rate  determined  by  the  Secretary 

14  taking  into  consideration  the  current  average  market  yield 

15  on  outstanding  marketable  obligations  of  the  United  States 

16  of  comparable  maturities.  The  Secretary  may  reduce  the 

17  interest  rate  if  he  determines  such  reduction  to  be  in  the 

18  national  interest.  There  are  authorized  to  be  appropriated 

19  to  the  Secretary  of  the  Treasury  such  sums  as  may  be  nec- 

20  essary  to  carry  out  his  duties  under  this  title. 


[From  the  Congressional  Record — Senate,  April  12,  1973] 


Introduction  of  Bills  and  Joint  Resolutions 

The  following  bills  and  joint  resolutions  were  introduced,  read  the 
first  time  and,  by  unanimous  consent,  the  second  time,  and  referred 
as  indicated : 

******* 

By  Mr.  JAVITS  (by  request)  : 
S.  1557.  A  bill  to  amend  the  Welfare  and  Pension  Plans  Disclosure  Act.  Re- 
ferred to  the  Committee  on  Labor  and  Public  Welfare. 

******* 

Introductory  Statement  by  Mr.  Javits 
employee  benefits  protection  act 

Mr.  Javits.  Mr.  President,  at  the  request  of  the  administration,  I 
introduce,  for  appropriate  reference,  the  administration's  bill  to 
amend  the  Welfare  and  Pension  Plans  Disclosure  Act.  This  bill,  along 
with  a  companion  measure  to  amend  the  Internal  Eevenue  Code  to  set 
vesting,  funding  and  other  standards  for  private  pension  plans — in- 
cluding tax  deductions  for  employee  contributions  to  individual  and 
group  retirement  programs — were  the  subject  of  the  Presidential  mes- 
sage transmitted  to  the  Congress  on  April  11,  1973,  on  which  I  com- 
mented yesterday  in  a  floor  statement. 

The  bill  I  introduce  today  amends  the  Welfare  and  Pension  Plans 
Disclosure  Act,  which  is  administered  by  the  Secretary  of  Labor,  by 
strengthening  greatly  the  disclosure  requirements  for  employee  bene- 
fit plans  and  by  establishing  fiduciary  standards  to  protect  the  rights 
of  workers  covered  by  employee  welfare  and  pension  benefits  plans. 
The  bill  is  substantially  the  same  as  title  V  of  S.  4,  the  William- J avits 
private  pension  and  welfare  plan  reform  bill,  which  was  reported 
favorably  by  the  Committee  on  Labor  and  Public  Welfare  on  March 
29,  1973.  There  are,  however,  some  significant  points  of  difference 
which  I  will  describe  more  fully  later. 

The  most  significant  improvements  made  by  the  administration's 
bill  over  last  year's  version  are  as  follows : 

First.  Plans  of  nonprofit  organizations  and  trust  funds  subject 
to  section  302(c)  of  the  Taft-Hartley  Act  are  made  subject  to  the 
fiduciary  and  disclosure  standards. 

Second.  The  Secretary  of  Labor  is  provided  with  authority  to  re- 
quire plan  administrators  to  provide  reasonable  notice  to  participants 
and  beneficiaries  of  their  rights  under  the  act. 

Third.  The  provisions  dealing  with  barring  convicted  criminals 
from  holding  positions  in  welfare  and  pensions  plans  have  been  clari- 
fied and  strengthened. 
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Fourth.  Participants  and  beneficiaries  are  assured  the  right  of  in- 
tervention in  actions  for  an  accounting  filed  by  a  trustee  of  an  em- 
ployee benefit  plan  in  a  State  court. 

On  the  other  hand,  unlike  S.  4,  the  bill  fails  to  provide  for : 

First,  and  very  important,  adequate  protection  of  pension  plan 
participants  and  beneficiaries  against  interference  with  their  rights 
through  economic  sanctions  or  the  use  of  fraud,  force,  or  violence. 

Second.  Procedures  that  will  guarantee  due  process  to  participants 
in  the  processing  of  their  benefit  claims  or  protections  against  loss  by 
daf  ault  of  survivorship  benefit  options. 

Third.  In  addition,  the  bill  continues  what  I  regard  as  an  unwise 
provision,  by  conditioning  access  to  the  Federal  courts  by  participants 
and  beneficiaries  on  at  least  $10,000  being  in  controversy.  In  view  of 
the  problems  of  service  of  process  and  jurisdiction  involved  in  main- 
taining individual  suits  against  funds  or  their  administrators,  I  have 
great  reservations  about  this  provision  as  well  as  the  provisions  in  the 
bill  authorizing  courts  to  direct  plaintiffs  to  post  bond  to  cover  counsel 
fees  and  the  costs  of  the  action  as  a  precondition  for  bringing  suit. 

Fourth.  Moreover,  unlike  S.  4  and  unlike  the  administration's  fidu- 
ciary bill  of  last  year,  the  administration's  bill  now  requires  the  Justice 
Department  rather  than  the  Labor  Department,  which  has  the  ex- 
pertise, to  bring  civil  actions  to  enforce  breaches  of  trust.  As  is  the  case 
with  respect  to  enforcement  of  the  minimum  wage  laws,  in  such  a 
highly  complicated  and  technical  area  of  welfare  and  pension  fund 
regulation,  lawyers  representing  the  Secretary  of  Labor  should  bring 
civil  actions  in  the  interests  of  effective  legal  enforcement  of  the  bill's 
provisions. 

Although  these  differences  are  important  and  should  not  be  mini- 
mized, nevertheless,  I  emphasize  that  the  administration's  proposal  for 
Federal  welfare  and  pension  plan  fiduciary  and  disclosure  standards 
in  compatible,  in  an  overall  sense,  with  the  provisions  of  S.  4  and  other 
fiduciary  and  disclosure  bills  now  pending  in  the  Congress.  The  bill 
represents  a  long  overdue  step  in  the  right  direction  of  providing  ade- 
quate protection  against  breaches  of  trust  which  adversely  affect  the 
rights  and  expectations  of  participants  and  beneficiaries  of  employee 
benefit  plans. 

Mr.  President,  I  ask  unanimous  consent  that  there  be  printed  in  the 
Record  the  text  of  an  explanatory  statement  of  the  bill  prepared  by 
the  Department  of  Labor. 

There  being  no  objection,  the  explanatory  statement  was  ordered  to 
be  printed  in  the  Record,  as  follows : 

Explanatory  Statement  of  Amendments  to  the  Welfare  and  Pension  Plans 
Disclosure  Act  Made  by  the  Employee  Benefits  Protection  Act 

The  fundamental  purpose  of  the  proposed  amendments  to  the  Welfare  and  Pen- 
sion Plans  Disclosure  Act  is  the  broadening  and  strengthening  of  the  protection  of 
rights  and  interests  of  participants  and  beneficiaries  of  employee  welfare  and 
pension  benefit  plans.  This  aim  is  accomplished  in  three  ways.  First,  by  the  addi- 
tion of  two  new  sections ;  one  setting  forth  responsibilities  and  proscriptions 
applicable  to  persons  occupying  a  fiduciary  relationship  to  employee  benefit  plans 
including  a  "prudent  man"  standard  for  evaluating  the  conduct  of  all  fiduciaries ; 
the  other  barring  from  responsible  fiduciary  positions  in  such  plans  for  a  period  of 
Ave  years  all  persons  convicted  of  certain  listed  criminal  offenses.  Second,  by 
additions  to  and  changes  in  the  reporting  requirements  designed  to  disclose  more 
significant  information  about  plans  and  the  transactions  engaged  in  by  those  con- 
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trolling  plan  operations  and  to  provide  specific  data  to  participants  and  benefi- 
ciaries concerning  the  rights  and  the  benefits  to  which  they  are  entitled  under 
their  plans  and  their  rights  under  the  law.  Third,  by  providing  remedies  through 
either  State  or  Federal  courts  to  insure  that  the  protections  provided  by  the  Act 
can  be  effectively  enforced. 

1.    FIDUCIARY  RESPONSIBILITY 

A  fiduciary  is  one  who  occupies  a  position  of  confidence  or  trust.  As  defined  by 
the  amendments,  a  fiduciary  is  a  person  who  exercises  any  power  of  control,  man- 
agement, or  disposition  with  respect  to  moneys  or  other  property  of  an  employee 
benefit  fund,  or  who  has  authority  or  responsibility  to  do  so.  The  fiduciary  re- 
sponsibility section,  in  essence,  codifies  and  makes  applicable  to  these  fiduciaries 
certain  principles  developed  in  the  evolution  of  the  law  of  trusts.  The  section  was 
deemed  necessary  for  several  reasons. 

First,  a  number  of  plans  are  structured  in  such  a  way  that  it  is  unclear 
whether  the  traditional  law  of  trusts  is  applicable.  Predominantly,  these  are 
plans  which,  although  maintaining  a  fund  of  assets  to  finance  benefit  payments, 
are  not  established  as  trusts.  Certain  insured  plans  fall  into  this  category.  Ad- 
ministrators and  others  exercising  control  functions  in  such  plans  under  the 
present  Act  are  subject  only  to  minimal  restrictions  and  the  applicability  of 
present  State  trust  law  is  sometimes  unclear. 

Second,  even  where  the  funding  mechanism  of  the  plan  is  clearly  in  the  form 
of  a  trust,  reliance  on  conventional  trust  law  often  is  insufficient  to  adequately 
protect  the  interests  of  plan  participants  and  beneficiaries.  This  is  because  the 
common  law  of  trusts  was  developed  in  the  context  of  testamentary  and  inter 
vivos  trusts  (usually  designed  to  pass  designated  property  to  an  individual  or 
small  group  of  persons)  with  an  attendant  emphasis  on  the  carrying  out  of  the 
instructions  of  the  settlor.  Thus,  if  the  settlor  includes  in  the  trust  document  an 
exculpatory  clause  under  which  the  trustee  is  relieved  from  liability  for  certain 
actions  which  would  otherwise  constitute  a  breach  of  duty,  or  if  the  settlor 
specifies  that  the  trustee  shall  be  allowed  to  make  investments  which  might 
otherwise  be  considered  imprudent,  the  trust  law  in  many  States  will  be  inter- 
preted to  allow  the  deviation.  In  the  absence  of  a  fiduciary  responsibility  section 
in  the  present  Act,  courts  applying  trust  law  to  employee  benefit  plans  have 
allowed  the  same  kinds  of  deviations,  even  though  the  typical  employee  bene- 
fit plan,  covering  hundreds  or  even  thousands  of  participants,  is  quite  different 
from  the  testamentary  trust  both  in  purpose  and  in  nature.  It  is  expected  that 
courts  will  interpret  the  prudent  man  rule  and  other  fiduciary  standards  bearing 
in  mind  the  special  nature  and  purposes  of  employee  benefit  plans  intended  to  be 
effectuated  by  the  Act. 

Third,  a  fiduciary  standard  embodied  in  Federal  legislation  is  desirable  be- 
cause it  will  bring  a  measure  of  uniformity  in  an  area  where  decisions  under  the 
same  set  of  facts  may  differ  from  State  to  State.  This  uniformity  of  decision  will 
help  administrators,  fiduciaries  and  participants  to  judge  the  legality  and  pru- 
dence of  proposed  actions  by  an  established  standard  and  will  avoid  the  neces- 
sity of  reference  to  varying  State  laws. 

Finally,  taken  together,  the  funds  of  employee  benefit  plans  constitute  an 
enormous  sum  of  assets  and  it  is  evident  that  the  operations  of  such  plans  are 
increasingly  interstate.  The  national  public  interest  in  the  continued  prudent 
management  of  these  plans  and  in  the  integrity  of  their  funds  is  direct  and 
clearly  warrants  protective  Federal  legislation. 

Section  14(a),  when  read  in  connection  with  the  definition  of  the  term  "em- 
ployee benefit  fund,"  makes  it  clear  that  the  fiduciary  responsibility  provisions 
apply  only  to  those  plans  which  have  assets  at  risk.  Thus  an  unfunded  plan,  such 
as  one  in  which  the  only  assets  from  which  benefits  are  paid  are  the  general  assets 
of  the  employer,  is  not  covered.  However,  if  the  plan  does  have  assets  at  risk, 
the  form  in  which  those  assets  are  held  is  deemed  to  be  a  trust,  whether  or  not 
a  trust  agreement  exists,  and  the  trust  assets  may  be  used  only  for  the  two 
stated  purposes :  providing  benefits  for  participants  and  defraying  reasonable 
administrative  expenses. 

The  next  two  subsections  (14)  (b)  and  (c) )  incorporate  the  core  principles  of 
fiduciary  conduct  as  adopted  from  existing  trust  law,  but  with  modifications  ap- 
propriate for  employee  benefit  plans.  These  salient  principles  place  a  twofold 
duty  on  every  fiduciary :  to  act  in  his  relationship  to  the  plan's  fund  as  a  prudent 
man  in  a  similar  situation  and  under  like  conditions  would  act,  and  to  act  solely 
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in  the  interest  of  the  participants  and  beneficiaries  of  the  plan  ;  that  is,  to  refrain 
from  involving  himself  in  situations  or  transactions  (especially  transactions  with 
known  parties  in  interest)  where  his  personal  interests  might  conflict  with  the 
interests  of  the  participants  and  beneficiaries  for  whom  the  fund  was  established. 
Thus,  section  14(b)  (1)  sets  out  the  prudent  man  standard  and  the  attendant 
affirmative  duties  to  discharge  responsibilities  in  conformance  with  instructions 
(as  set  out  in  the  governing  plan  documents)  and  solely  in  the  interest  of  the 
plans'  participants  and  beneficiaries.  There  follows  a  list  of  proscriptions  (section 
14(b)(2))  which  represent  the  most  serious  types  of  fiduciary  misconduct 
which  in  one  way  or  another  have  occurred  in  connection  with  employee  benefit 
plans.  Some  of  these  situations  have  been  found  in  the  administration  of  the 
WPPDA.  Others  have  been  discovered  by  congressional  investigations,  newspaper 
reporters,  audits,  and  miscellaneous  sources.  While  the  magnitude  of  these 
improper  practices  is  small  in  relation  to  the  total  number  of  plans  in  existence, 
the  seriousness  of  the  improper  practices  disclosed  indicates  the  need  for  addi- 
tional precautions  to  insure  that  these  specific  examples  do  not  become  general 
conditions.  The  list  of  proscriptions  is  intended  to  provide  this  essential 
protection. 

The  exemption  provision  which  follows  the  listed  proscriptions  has  been  in- 
cluded in  recognition  of  established  business  practices,  particularly  of  certain 
institutions  such  as  commercial  banks,  trust  companies  and  insurance  companies 
which  often  perform  fiduciary  functions  in  connection  with  employee  benefit 
plans.  The  Secretary  will,  by  individual  or  class  exemptions,  provide  exceptions 
so  that  the  established  practices  of  these  institutions  and  others  are  not  unduly 
disrupted,  so  long  as  they  are  consistent  with  the  purposes  of  the  Act.  For 
example,  the  proscription  in  section  14(b)  (2)  (G),  prohibiting  a  fiduciary  from 
furnishing  service  to  a  party  in  interest  is  not  intended,  in  the  normal  course  of 
events,  to  bar  a  fiduciary  bank  from  providing  services  to  the  employer  whose 
employees  are  participants  in  the  plan. 

Next,  there  are  listed  transactions  in  which  fiduciaries  are  expressly  allowed 
to  engage.  This  listing  is  necessary  for  reasons  similar  to  those  which  required 
inclusion  of  the  exemption  provision.  That  is,  the  breadth  of  the  proscriptions, 
while  considered  necessary  for  the  reasons  stated  above,  would  operate  in  some 
cases  to  prohibit  transactions  which  are  deemed  desirable  to  the  sound, 
efficient  functioning  of  employee  benefit  plans.  It  was  therefore  necesary 
to  specify  that  certain  transactions,  likely  to  be  engaged  in  by  fiduciaries  of 
virtually  all  plans,  will  be  allowed  notwithstanding  the  proscriptions.  It  is  em- 
phasized, however,  that  even  with  respect  to  the  transactions  expressly  allowed, 
the  fiduciary's  conduct  must  be  consistent  with  the  prudent  man  standard. 

Especially  significant  among  the  expressly  allowed  transactions  is  that  which 
permits,  in  most  types  of  plans,  investment  or  up  to  ten  percent  of  the  fund 
assets  in  securities  issued  by  the  employer  of  the  employees  who  are  participants 
in  the  plan.  Since  such  an  employer  will  often  be  an  administrator  of  his  plan, 
or  will  function  as  a  trustee  or  in  some  other  fiduciary  capacity,  this  provision 
creates  a  limited  exception  to  the  listed  proscription  against  self-dealing.  The 
exception  is  made  in  recognition  of  the  symbiotic  relationship  existing  between 
the  employer  and  the  plan  covering  his  employees.  Such  investments  are  com- 
monly made  under  provisions  in  a  trust  agreement  expressly  allowing  them.  In 
recognition  of  the  special  purpose  of  profit  sharing  plans,  the  limitation  does 
not  apply  to  such  plans  if  they  explicitly  provide  for  greater  investment  in  the  em- 
ployer's securities.  Section  i4(c)  also  recognizes  the  practice  of  including  in 
trust  instruments  various  authorizations  governing  the  handling  of  the  fund. 
Many  such  authorizations  have  been  inserted  by  legal  draftsmen  because  of 
questions  in  their  judgment  as  to  authority  and  are  generally  recognized  as 
appropriate. 

The  next  two  subsections  ((d)  and  (e) )  are  intended  to  codify,  with  respect 
to  employee  benefit  fund  fiduciaries,  rules  developed  under  the  law  of  trusts.  Thus 
a  fiduciary  is  made  personally  liable  for  his  breach  of  any  responsibility,  duty,  or 
obligation  owed  to  the  fund,  and  must  reimburse  the  fund  for  any  loss  resulting 
from  such  a  breach.  He  must  also  pay  over  to  the  fund  any  personal  profit  real- 
ized through  use  of  fund  assets.  Where  two  or  more  fiduciaries  manage  a  fund, 
each  must  use  care  to  prevent  a  co-fiduciary  from  committing  a  breach  or  to 
compel  a  co-fiduciary  to  redress  a  breach.  Plan  business  is  to  be  conducted  by 
joint  fiduciaries  in  accordance  with  the  governing  instruments  of  the  plan,  or  in 
the  absence  of  such  provisions,  by  a  majority  of  fiduciaries,  and  a  fiduciary  who 
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objects  in  writing  to  a  specific  action  and  files  a  copy  of  his  objection  with  the 
Secretary  is  not  liable  for  the  consequences  of  such  action. 

The  requirement  (section  14(f))  that  every  plan  contain  specific  provisions 
for  the  disposition  of  fund  assets  upon  termination  is  necessary  to  avoid  confu- 
sion on  the  part  of  fiduciaries  and  participants  and  beneficiaries  alike  as  to  the 
proper  disposition  of  the  fund  assets  upon  termination  of  the  plan.  It  is  essen- 
tial at  such  a  time  that  the  plan  administrator  (who  is  still,  notwithstanding 
the  termination,  a  fiduciary  subject  to  the  Act)  know  how  assets  remaining  in 
the  plan's  fund  must  be  distributed  and  it  is  important  that  the  distribution 
plan  be  specified  so  that  participants  and  beneficiaries  can  assess  the  propriety 
of  the  fiduciary's  actions  when  the  plan  terminates.  The  requirement  that  lia- 
bilities to  participants  and  beneficiaries  be  satisfied  before  claims  on  the  fund 
by  contributing  parties  will  be  heard  is  inserted  to  insure  that  the  interests  of 
participants  and  beneficiaries  will  be  fully  protected. 

Exculpatory  and  similar  clauses  which  purport  to  relieve  a  fiduciary  from  any 
responsibility,  obligation  or  duty  under  the  Act  are  expressly  prohibited  and 
made  void  as  against  public  policy  (section  14(g) ).  Whatever  the  validity  such 
provisions  might  have  with  respect  to  testamentary  trusts,  they  are  inappropriate 
in  the  case  of  employee  benefit  plans.  The  large  numbers  of  people  and 
enormous  amounts  of  money  involved  in  such  plans  coupled  with  the  public  inter- 
est in  their  financial  soundness,  as  expressed  in  the  Act,  require  that  no  such 
exculpatory  provision  be  permitted. 

The  basic  three  year  statute  of  limitations  (section  14(h) )  for  suits  to  enforce 
the  fiduciary  provisions  of  redress  a  fiduciary  breach  may  be  extended  up  to  an 
additional  three  years  if  the  breach  is  not  disclosed  in  a  report  required  under 
the  Act.  No  action  may  be  brought  more  than  six  years  after  the  violation  oc- 
curred, except  that  if  the  breach  involves  a  willful  misrepresentation  or  will- 
ful concealment  of  a  material  fact,  a  suit  may  be  maintained  within  10  years 
after  the  violation  occurs. 

Finally,  section  14 (i)  explicitly  provides  that  a  fiduciary  is  not  liable  for 
violations  committed  before  he  became  or  after  he  ceased  to  be  a  fiduciary. 

The  second  all  new  section,  section  15,  prohibits  persons  convicted  of  certain 
listed  crimes  from  serving,  for  a  period  of  five  years  after  conviction  or  the  end 
of  imprisonment  for  such  conviction,  in  a  responsible  position  in  connection  with 
an  employee  benefit  plan.  This  prohibition  is  considered  necessary  because  of 
the  large  funds  involved  and  the  attendant  great  risk  of  a  loss  affecting  a  large 
number  of  persons.  Section  15  is  modeled  after  section  504  of  the  Labor-Manage- 
ment Reporting  and  Disclosure  Act  (LMRDA)  which  bars  persons  convicted  of 
certain  crimes  from  serving  as  union  officers.  The  presence  of  the  LMRDA  pro- 
hibition is  another  reason  for  including  a  similar  provision  in  the  Protection 
Act.  Without  such  a  provision,  persons  barred  from  serving  as  union  officers 
might  take  positions  with  employee  benefit  plans. 

The  crimes  listed  have  been  chosen  with  reference  to  three  kinds  of  criminal 
activity.  These  are  (1)  activities  which  involve  a  wrongful  taking  of  property, 

(2)  activities  which  are  related  to  and  often  occur  in  connection  with  the  efforts 
of  organized  crime  elements  in  the  labor-management  and  securities  fields,  and 

(3)  crimes  of  a  nature  so  vicious  that  involvement  in  them  casts  grave  doubt 
on  the  individual's  responsibility.  Thus,  in  addition  to  the  specifically  named 
crimes,  the  list  includes  crimes  described  in  section  9(a)  (1)  of  the  Investment 
Company  Act  of  1940  (involving  misconduct  in  the  securities  field),  violations 
of  section  302  of  the  Labor-Management  Relations  (Taft  Hartley)  Act,  certain 
violations  of  the  LMRDA,  violations  of  chapter  63  of  Title  18,  United  States 
Code  (mail  fraud)  and  violation  of  sections  874  (kickbacks  from  public  works 
employees),  1027  (false  statements  in  documents  required  by  the  Welfare  and 
Pension  Plans  Disclosure  Act),  1954  (offer,  acceptance  or  solicitation  to  influence 
operations  of  employee  benefit  plan),  1502  (jury  tampering),  1505  (obstruction 
of  government  agency  proceedings),  1506  (theft  or  alteration  of  court  record 
of  processes;  false  bail),  1510  (obstruction  of  criminal  investigations)  and  1951 
(interference  with  commerce  by  threats  of  violence)  of  Title  18,  United  States 
Code.  The  section  contains  its  own  criminal  penalty,  with  a  higher  fine  than 
that  provided  for  other  criminal  violations  of  the  Act,  it  is  the  same  penalty  as 
that  specified  in  section  504,  LMRDA. 

To  avoid  confusion  which  has  arisen  over  the  similar  LMRDA  provision,  sec- 
tion 15  states  clearly  that  the  term  of  imprisonment  does  not  include  the  period 
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of  parole,  if  any,  and  the  problem  of  unequal  application  of  the  restoration  of 
citizenship  rights  clause  due  to  varying  State  laws  has  been  obviated  by  removal 
of  the  clause. 

II.  REPORTING  AND  DISCLOSURE 

The  underlying  theory  of  the  Welfare  and  Pension  Plans  Disclosure  Act  to  date 
has  been  that  reporting  of  generalized  information  concerning  plan  operations  to 
plan  participants  and  beneficiaries  and  to  the  public  in  general  would,  by  subject- 
ing the  dealings  of  persons  controlling  employee  benefit  plans  to  the  light  of 
public  scrutiny,  insure  that  the  plan  would  be  operated  according  to  instructions 
and  in  the  best  interests  of  the  participants  and  beneficiaries.  The  Secretary's 
role  in  this  scheme  was  minimal.  Disclosure  has  been  seen  as  a  device  to  impart 
to  participants  and  beneficiaries  sufficient  information  to  enable  them  to  know 
whether  the  plan  was  financially  sound  and  being  administered  as  intended.  It  was 
expected  that  the  knowledge  thus  disseminated  would  enable  participants  to  po- 
lice their  plans. 

But  experience  has  shown  that  the  limited  data  available  under  the  present 
Act  is  insufficient  even  though  the  burden  of  enforcement  has  been  partly  assumed 
by  the  Secretary.  The  Amendments  therefore  are  designed  to  increase  the  data 
required  in  the  reports,  both  in  scope  and  in  detail.  Experience  has  also  demon- 
strated a  need  for  a  more  particularized  form  of  reporting,  so  that  the  individual 
participant  knows  exactly  where  he  stands  with  respect  to  his  plan — what  benefits 
he  is  entitled  to  and  what  steps  he  must  follow  to  secure  his  benefits.  Moreover, 
the  addition  of  fiduciary  responsibility  provisions  has  increased  the  need  for 
both  generalized  and  particularized  data.  On  one  hand,  participants  will  be  able  to 
ascertain  whether  the  plan's  fiduciaries  are  observing  the  rules  set  out  in  the 
fiduciary  responsibility  section  only  if  they  have  access  to  sufficient  data  about 
plan  transactions.  On  the  other  hand,  the  prophylactic  effect  of  the  fiduciary  re- 
sponsibility section  will  operate  efficiently  only  if  fiduciaries  are  aware  that  the 
details  of  their  dealings  will  be  open  to  inspection,  and  that  individual  partici- 
pants and  beneficiaries  will  be  armed  with  enough  information  to  enforce  their 
own  rights  as  well  as  the  obligations  owed  by  the  fiduciary  to  the  plan  in  general. 

The  existing  exemption  from  coverage  under  the  Welfare  and  Pension  Plans 
Disclosure  Act  for  plans  of  tax-exempt  private  organizations  has  been  removed. 
Substantial  numbers  of  persons  are  now  participants  in  plans  established  by 
these  organizations  and  they  are  entitled  to  the  same  assurances  and  protection 
as  participants  in  other  private  plans. 

To  provide  the  flexibility  necessary  to  avoid  hardship  and  duplicative  reporting, 
as  well  as  unnecessary  paperwork  for  both  plain  administrators  and  the  Secre- 
tary, the  Act  includes  exemption  and  variation  authority  which  the  Secretary 
may  apply  on  a  class  basis. 

There  are  four  significant  changes  designed  to  impart  more  information  about 
the  plan  and  its  operations  in  general. 

First,  administrators  will  no  longer  be  required  to  include  the  trust  agreement 
or  other  instrument  governing  the  plan  in  the  plan  description.  However,  the 
description  must  be  written  in  layman's  language  so  that  participants  and  bene- 
ficiaries will  be  able  to  understand  their  plan's  schedule  of  benefits  and  require- 
ments concerning  eligibility  for  benefits,  nonforfeitability,  and  procedures  for 
claims  and  remedies.  Second,  the  annual  report  must  include  the  opinion  of  an 
independent  accountant  based  upon  the  results  of  a  annual  audit.  Such  informa- 
tion will  allow  better  assessment  of  the  plan's  financial  soundness  by  admin- 
istrations and  participants  alike  (the  exemption  for  the  books  of  institutions 
providing  investment,  insurance  and  related  functions  and  subject  to  periodic 
examination  by  a  government  agency  will  prevent  duplicative  audit  examinations 
of  these  institutions). 

Third,  plans  other  than  those  which  are  unfunded  must  include  in  their  reports 
information  pertaining  to  leases,  party  in  interest  transations  and  investment 
assets  other  than  securities  in  addition  to  information  about  securities  invest- 
ments and  loans.  Finally,  actuarial  information  is  now  required  so  that  partici- 
pants and  beneficiaries  can  judge  the  progress  of  the  plan's  funding  scheme  and 
its  overall  financial  soundness. 

Amendments  to  provide  particularized  information  to  individual  participants 
and  beneficiaries  are  found  in  section  8.  In  addition  to  the  plan  administrator's 
obligation  to  make  available  copies  of  the  plan  description  and  latest  annual 
report,  the  Secretary  may  require  the  administrator  to  furnish  reasonable  noti- 
fication in  layman's  language  to  all  participants  of  their  rights  under  the  Act, 
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and  to  furnish  to  any  participant  or  beneficiary  so  requesting  in  writing  a  fair 
summary  of  the  annual  report  and  a  statement  of  what  benefits  (including  non- 
forfeitable benefits,  if  any)  have  accrued  in  his  favor  or  both.  This  will  enable  a 
participant  to  find  out  where  he  stands  with  respect  to  the  plan  at  any  given 
time.  Administrators  must  make  good  faith  efforts  to  supply  to  a  participant 
(or  his  survivor),  upon  his  termination  of  service  under  a  plan,  a  notice  explain- 
ing exactly  what  procedures  must  be  followed  to  secure  benefits  due. 

Further,  the  administrator  must  furnish  to  participants  and  beneficiaries 
upon  request  complete  copies  of  the  plan  description,  annual  report,  or  bargain- 
ing agreement,  trust  agreement,  contract  or  other  instrument  under  which  the 
plan  is  established  and  operated.  He  may  make  a  reasonable  charge  to  cover  the 
cost  of  such  copies.  If  a  plan  is  subject  to  a  Federal  vesting  requirement  and 
is  exempted  from  providing  preretirement  vesting  for  benefits  earned  during  a 
year  of  financial  hardship,  participants  must  be  informed  of  the  lack  of  vesting 
in  that  year. 

III.  ENFORCEMENT 

The  changes  in  the  enforcement  provisions  have  been  made  so  that  the  rights 
given  to  participants  and  beneficiaries  elsewhere  in  the  Act  will  be  enforceable 
in  an  appropriate  forum.  The  enforcement  section  reflects  the  addition  of  the 
fiduciary  responsibility  provisions  and  provides  remedies  of  two  kinds ;  those 
designed  to  rectify  fiduciary  breaches  and  those  to  insure  that  participants  and 
beneficiaries,  and  the  Secretary,  will  receive  the  information  required  by  the 
reporting  and  disclosure  provisions.  Suits  to  redress  breaches  of  duty  by  a 
fiduciary  or  to  remove  persons  from  plan  positions  serving  in  violation  of  the 
criminal  conviction  bar  may  be  brought  by  the  Secretary,  or  by  a  participant  or 
beneficiary.  The  provision  for  equitable  relief  would  allow,  among  other  things, 
the  imposition  of  a  constructive  trust  over  fund  assets  transferred  to  a  third  per- 
son in  breach  of  the  fiduciary's  duty.  Certification  by  an  accountant  as  a  pre- 
requisite to  the  Secretary's  investigation  is  no  longer  necessary  because  the 
annual  audit  requirement  allows  an  assumption  that  the  plan  report  is  accurate. 

Participants  and  beneficiaries  may  sue  in  any  State  court  of  competent  juris- 
diction. For  actions  in  Federal  courts,  nationwide  service  of  process  is  provided 
in  order  to  remove  a  possible  procedural  obstacle  to  having  all  proper  parties 
before  the  court.  Federal  and  State  courts  are  given  discretion  to  award  attor- 
ney's fees  and  court  costs  to  any  party  in  actions  brought  by  a  participant  or  a 
beneficiary.  The  court  also  has  discretion  to  require  the  plaintiff  to  post  security 
for  court  costs  and  reasonable  attorney's  fees.  Suits  by  a  participant  or  bene- 
ficiary to  redress  afiduciary  breach  or  remove  a  fiduciary  must  be  brought  as 
class  actions  where  the  jurisdiction  permits  class  actions  and  the  requirements 
for  such  an  action  can  be  met. 

Fiduciary  breaches  may  be  rectified  through  civil  suits  only.  Criminal  penalties 
for  such  breaches  are  inconsistent  with  the  principles  established  under  the 
common  law  of  trusts.  However,  criminal  penalties  remain  available  in  cases  of 
reporting  violations,  and,  under  Title  18,  United  States  Code,  in  cases  of  em- 
bezzlement, false  statement,  bribery  and  kickbacks  in  connection  with  employee 
benefit  plans. 

IV.  EFFECT  OF  OTHER  LAWS 

The  Act  provides  for  a  uniform  source  of  law  for  evaluating  the  fiduciary  con- 
duct of  persons  acting  on  behalf  of  employee  benefit  plans  and  a  singular  report- 
ing and  disclosure  system  in  lieu  of  burdensome  multiple  reports.  However. 
State  law  will  continue  to  apply  to  plans  not  subject  to  the  Act.  This  application 
of  State  law  will  include  actions  brought  by  participants  and  beneficiaries  to 
recover  benefits  due  under  the  plan  or  to  clarify  rights  to  future  benefits. 

States  may  require  the  filing  with  a  State  agency  of  copies  of  reports  required 
under  the  Act,  and  actions  in  State  courts  for  accountings  are  expressly  allowed 
if  certain  conditions  are  met,  including  adequate  notice  to  participants  and  the 
Secretary.  Furthermore,  the  Act  expressly  authorizes  cooperative  arrangements 
with  State  agencies  as  well  as  other  Federal  agencies  and  provides  that  State 
laws  regulating  banking,  insurance  and  securities  remain  unimpaired. 

[The  text  of  S.  1557  follows :] 
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S.  1557 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  12,1973 

Mr.  Javits  (by  request)  introduced  the  following  bill;  which  was  read  twice 
and  referred  to  the  Committee  on  Labor  and  Public  Welfare 


A  BILL 

To  amend  the  Welfare  and  Pension  Plans  Disclosure  Act. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That,  in  order  to  strengthen  and  improve  the  protection  of 

4  participants  in  and  beneficiaries  of  employee  welfare  and 

5  pension  benefit  plans  under  the  Welfare  and  Pension  Plans 

6  Disclosure  Act  of  August  28,  1958,  as  amended  (72  Stat. 

7  997) ,  such  Act  is  amended  as  follows: 

8  Sec.  1.  Short  Title. — Immediately  following  the  table 

9  of  contents  of  such  Act  is  added  the  title  "short  title", 
10   and  the  following  paragraph: 

II 
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1  "Section  1.  This  Act  may  be  cited  as  the  'Employee 

2  Benefits  Protection  Act'." 

3  Sec.  2.  (a)  The  title  of  section  2  of  such  Act  is  amended 

4  by  adding  the  words  "declaration  of"  after  the  word 

5  "and". 

6  (b)  Subsection  (a)  of  section  2  of  such  Act  is  amended 

7  by  striking  out  the  words  "welfare  and  pension",  and  by 

8  adding  the  words  "that  the  operational  scope  and  economic 

9  impact  of  such  plans  is  increasingly  interstate;"  after  the 

10  word  "substantial;",  adding  the  words  "and  adequate  safe- 

11  guards"  after  the  word  "information",  and  adding  the  words 

12  "and  safeguards  be  provided"  after  the  word  "made". 

13  (c)  Section  2  (b)  is  amended  by  striking  out  the  words 

14  "welfare  and  pension"  and  by  striking  out  the  period  at  its 

15  end  and  inserting  in  lieu  thereof  a  comma  followed  by  the 

16  words  "by  establishing  fiduciary  standards  of  conduct,  respon- 

17  sibility,  and  obligation  upon  all  persons  who  exercise  any 

18  powers  of  control,  management,  or  disposition  with  respect 

19  to  employee  benefit  funds  or  have  authority  or  responsibility 

20  to  do  so,  and  by  providing  for  appropriate  remedies  and 

21  ready  access  to  the  Federal  courts." 

22  Sec.  3.  (a)  Paragraphs  1  through  13  of  section  3  of 

23  such  Act  are  redesignated  as  subsections  by  striking  out  the 

24  numbers  "1"  through  "13"  and  inserting  in  lieu  thereof  the 

25  letters  "a"  through  "m"  respectively,  and  by  striking  out 
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1  the  words  "The  term"  and  capitalizing  the  first  letter  of  the 

2  following  word  in  each  respective  subsection. 

3  (b)  Section  3(a)  is  amended  by  inserting  the  words 

4  "or  maintained"  after  the  word  "established",  and  by  strik- 

5  ing  out  the  period  and  inserting  in  lieu  thereof  the  words 

6  and  includes  any  plan,  other  than  an  employee  pension 

7  benefit  plan,  having  a  trust  fund  subject  to  section  302  (c) 

8  of    the    Labor-Management    Eelations    Act,    1947,  as 

9  amended.". 

10  (c)  Section  3  (b)  is  amended  by  inserting  the  words 

11  "or  maintained"  after  the  word  "established". 

12  (d)  Sections  3  (c) ,  (d),  (f),and  (g)  are  amended  by 

13  striking  out  the  words  " welfare  or  pension"  where  they 

14  appear  in  each  subsection  respectively. 

15  (e)   Section  3  (i)  is  amended  by  inserting  the  word 

16  "the"  before  the  word  "Outer"  the  first  time  it  appears  and 
I?  by  inserting  the  word  "as"  before  the  word  "defined". 

18  (f)  Section  3  (1)  is  amended  by  inserting  the  words 

19  "or  his  delegate"  before  the  period. 

2tf  (g)  Section  3  (m)  is  amended  to  read  as  follows: 

21  "(m)  Tarty  in  interest'  means  any  administrator,  of- 

22  ficer,  trustee,  custodian,  counsel,  or  employee  of  any  em- 

23  ployee  benefit  plan,  or  a  person  providing  benefit  plan  serv- 

24  ices  to  any  such  plan,  or  an  employer  any  of  whose  em- 

25  ployees  are  covered  by  such  a  plan  or  any  person  control- 
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1  ling,  controlled  by,  or  under  common  control  with,  such  em- 

2  ployer  or  officer  or  employee  or  agent  of  such  employer  or 

3  such  person,  or  an  employee  organization  having  members 

4  covered  by  such  plan,  or  an  officer  or  employee  or  agent  of 
o  such  an  employee  organization,  or  a  relative,  partner,  or  joint 

6  venturer  of  any  of  the  above-described  persons.  Whenever 

7  the  term  'party  in  interest'  is  used  in  this  Act,  it  shall  mean  a 

8  person  who  is  known,  or  should  be  known,  to  be  a  party  in 

9  interest." 

10  (h)  Section  3  is  further  amended  by  adding  subsections 

11  "n"  through  "x"  to  read  as  follows : 

12  "  (n)  'Relative'  means  a  spouse,  ancestor,  descendant, 

13  brother,  sister,  son-in-law,  daughter-in-law,  father-in-law, 

14  mother-in-law,  brother-in-law  or  sister-in-law. 

15  "(o)  'Administrator' means — 

16  "  ( 1 )  the  person  specifically  so  designated  by  the 

17  terms  of  the  plan,  collective-bargaining  agreement,  trust 

18  agreement,  contract,  or  other  instrument,  under  which 

19  the  plan  is  operated;  or 

*    20  "(2)  in  the  absence  of  such  designation  (A)  the 

21  employer  in  the  c^tc  of  an  employee  benefit  plan  estab- 

22  lished  or  maintained  by  a  single  employ er>   (B)  the 

23  employee  organization  in  the  case  of  a  plan  established 

24  or  maintained  by  an  employee  organization,  or  (C) 

25  the  association,  committee,  joint  board  of  trustees,  or 
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1  other  similar  group  of  representatives  of  the  parties  who 

2  established  or  maintain  the  plan,  in  the  ease  of  a  plan 

3  established  or  maintained  by  two  or  more  employers 

4  or  jointly  by  one  or  more  employers  and  one  or  more 

5  employee  organizations. 

6  "  (p)  'Employee  benefit  plan'  or  'plan'  means  an  em- 

7  ployee  welfare  benefit  plan  or  an  employee  pension  benefit 

8  plan  or  a  plan  providing  both  welfare  and  pension  benefits. 

9  "  (q)  'Employee  benefit  fund'  or  'fund'  means  a  fund 

10  of  money  or  other  assets  maintained  pursuant  to  or  in  con- 

11  nection  wTith  an  employee  benefit  plan  and  includes  em- 

12  ployee  contributions  withheld  but  not  yet  paid  to  the  plan 

13  by  the  employer.  The  term  does  not  include:    (1)  any 

14  assets  of  an  investment  company  subject  to  regulation  under 

15  the  Investment  Company  Act  of  1940;  (2)  premiums,  sub- 

16  scription  charges,  or  deposits  received  and  retained  by  an  in- 

17  surance  carrier  or  service  or  other  organization,  except  for 

18  any  separate  account  established  or  maintained  by  an  insur- 

19  ance  carrier. 

20  "  (r)  'Separate  account'  means  an  account  established 

21  or  maintained  by  an  insurance  company  under  which  in- 

22  come,  gains,  and  losses,  whether  or  not  realized,  from  assets 

23  allocated  to  such  account,  arc,  in  accordance  with  the  appli- 

24  cable  contract,  credited  to  or  charged  against  such  account 
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1  without  regard  to  other  income,  gains,  or  losses  of  the  in- 

2  surance  company. 

3  "(s)   ' Adequate  consideration'  means  either  (l)  the 

4  price  of  the  security  prevailing  on  a  national  securities  ex- 

5  change  which  is  registered  with  the  Securities  and  Exchange 
q  Commission,  or  (2)  if  the  security  is  not  traded  on  such  a 
7  national  securities  exchange,  a  price  not  less  favorable  to  the 
g  fund  than  the  offering  price  for  the  security  as  established 
9  by  the  current  bid  and  asked  prices  quoted  by  persons  inde- 

10  pendent  of  the  issuer. 

11  "  (0  Nonforfeitable  pension  benefit,  means  an  immedi- 

12  ate  or  deferred  pension  or  other  benefit  which  a  participant 

13  or  his  beneficiary  would  upon  proper  application  be  entitled 

14  to  receive  under  the  provisions  of  the  plan  if  at  the  time 

15  in  question  he  had  terminated  his  employment,  irrespective 

16  of  any  conditions  subsequent  which  could  affect  receipt  of 

17  such  benefit. 

lg  "  (u)  'Accrued  benefit'  means  that  benefit  which,  ir- 

19  respective  of  whether  such  benefit  is  nonforfeitable,  is  equal 

20  to:  (1)  in  the  case  of  a  profit  sharing  or  money  purchase- 

21  type  pension  plan,  the  total  amount  credited  to  the  account 

22  of  a  participant;  (2)  in  the  case  of  a  unit  benefit-type  pen- 

23  sion  plan,  the  benefit  units  credited  to  a  participant;  or 

24  (3)  in  the  case  of  other  types  of  pension  plans,  that  portion 

25  of  the  prospective  benefit  of  a  participant  of  the  plan  as  the 
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1  Secretary  may  by  rule  or  regulation  provide  constitutes 

2  the  participant's  accrued  benefit  under  the  plan. 

3  "  (v)  'Security'  has  the  same  meaning  as  in  the  Secu- 

4  rities  Act  of  1933  (15  U.S.C.  77  (a)  et  seq.) . 

5  "(w)  'Fiduciary'  means  any  person  who  exercises  any 

6  power  of  control,  management,  or  disposition  with  respect  to 

7  any  moneys  or  other  property  of  an  employee  benefit  fund, 

8  or  has  authority  or  responsibility  to  do  so. 

9  "  (x)  'Market  value'  or  'value'  means  fair  market  value 

10  where  available,  and  otherwise  the  fair  value  as  determined 

11  in  good  faith." 

12  Sec.  4.  (a)  Subsection  (a)  of  section  4  of  such  Act  is 

13  amended  by  striking  out  the  words  "shall  apply"  and  insert- 

14  ing  in  lieu  thereof  the  word  "applies",  and  by  striking  out 

15  the  words  "welfare  or  pension",  "or  employers",  and  "or 

16  organizations". 

17  (b)  Section  4(b)  is  amended  by  striking  out  the  word 

18  "shall"  and  inserting  in  lieu  thereof  the  word  "does",  and  by 

19  striking  out  the  words  "welfare  or  pension",  by  adding  the 

20  word  "or"  after  the  semicolon  at  the  end  of  paragraph  (2) 

21  thereof,  by  striking  out  paragraph  (3)  thereof  in  its  en- 

22  tirety,  and  by  renumbering  paragraph  "  (4) "  as  paragraph 

23  "(3)". 

24  (c)  Renumbered  paragraph  (3)  of  section  4(b)  is 

25  amended  by  striking  out  the  period  at  its  end  and  adding  in 
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1  lieu  thereof  a  comma,  followed  by  the  words  "except  that 

2  participants  and  beneficiaries  of  such  plan  shall  be  entitled 

3  to  maintain  an  action  to  recover  benefits  or  to  clarify  their 

4  rights  to  future  benefits  as  provided  in  section  9(e)  (1) 

5  (B) ". 

6  Sec.  5.  (a)  Subsection  (a)  of  section  5  of  such  Act  is 

7  amended  to  read  as  follows : 

8  "  (a)  The  administrator  of  an  employee  benefit  plan 

9  shall  cause  to  be  published  in  accordance  with  section  8  of 

10  this  Act  to  each  participant  or  beneficiary  covered  there- 

11  under  (1)  a  description  of  the  plan  and  (2)  an  annual  fi- 

12  nancial  report.  Such  description  and  such  report  shall  con- 

13  tain  the  information  required  by  sections  6  and  7  of  this 

14  Act  in  such  form  and  detail  as  the  Secretary  shall  prescribe 

15  and  shall  be  executed,  published,  and  filed  in  accordance 

16  with  the  provisions  of  this  Act  and  regulations  of  the  Secre- 

17  tary." 

18  (b)  Section  5(b)  is  amended,  and  sections  5(c)  and 

19  5(d)  added,  to  read  as  follows : 

20  "(b)  The  Secretary  may  require  the  filing  of  a  special 

21  termination  report  on  behalf  of  any  employee  benefit  plan 
22.  regardless  of  the  number  of  participants  remaining  in  the 

23  plan. 

24  "(c)  The  Secretary  may  by  regulation  require  that  the 

25  administrator  of  any  employee  benefit  plan  furnish  to  each 
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1  participant  or  his  surviving  beneficiary  a  statement  of  the 

2  rights  of  participants  and  beneficiaries  under  this  Act. 

3  "(d)  The  Secretary  may  by  regulation,  as  to  any  class 

4  or  type  of  employee  benefit  plans — 

5  "(1)  grant  an  exemption  from  all  or  part  of  the 

6  reporting,  disclosure,  and  publication  requirements  of 

7  this  Act;  or 

8  "(2)  provide  a  variance  in  the  form  or  manner  of 

9  reporting,  disclosure,  and  publication  required  by  this 

10  Act  ;  or  both, 

11  if  he  finds  that  the  application  of  such  requirements  to  such 

12  plans  is  not  required  in  order  to  effectuate  the  purposes  of 

13  this  Act." 

24  Sec.  6.  Section  of  such  Act  is  amended  to  read  as 

25  follows : 

IQ  "  (a)  A  description  of  any  employee  benefit  plan  shall 

17  be  published  within  ninety  days  after  the  establishment  of 

2g  such  plan  or  after  such  plan  becomes  subject  to  this  Act. 

29  "(b)  The  description  of  the  plan  shall  be  written  in  a 

20  manner  calculated  to  be  understood  by  the  average  partic- 

21  ipant,  shall  be  comprehensive,  and  shall  include  the  name 

22  and  type  of  administration  of  the  plan;  the  name  and  ad- 

23  dress  of  the  administrator;  the  plan's  requirements  of  eligi- 

24  bility  for  participation  and  benefits;  the  schedule  of  benefits; 

25  a  description  of  the  provisions  providing  for  nonforfeitable 
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1  pension  benefits  (if  the  plan  so  provides)  and  if  the  plan 

2  does  not  provide  sueh  benefits,  a  statement  to  this  effect ;  the 

3  source  of  the  financing  of  the  plan  and  the  identity  of  any 

4  organization  through  which  benefits  are  provided;  whether 

5  records  of  the  plan  are  kept  on  a  calendar  year  basis,  or  on 

6  a  policy  or  other  fiscal  year  basis,  and  if  on  the  latter  basis, 

7  the  date  of  the  end  of  such  policy  or  fiscal  year;  the  proce- 

8  dures  to  be  followed  in  presenting  claims  for  benefits  under 

9  the  plan  and  the  remedies  available  under  the  plan  for  the 

10  redress  of  claims  which  are  denied  in  whole  or  in  part. 

11  Amendments  to  the  plan  reflecting  changes  other  than  data 

12  and  information  also  required  to  be  included  in  annual  reports 

13  under  section  7,  shall  be  included  in  the  description  on  and 

14  after  the  effective  date  of  such  amendments.  Any  change  in 

15  the  information  required  by  this  subsection  shall  be  reported 

16  in  accordance  with  regulations  prescribed  by  the  Secretary." 

17  SeC;  7.  (a)  Subsection  (a)  of  section  7  of  such  Act  is 

18  amended  by  adding  the  number  "  ( 1 ) "  after  the  letter 

19  "  (a) and  by  striking  out  that  part  of  the  first  sentence 

20  which  precedes  the  word  "if"  the  first  time  it  appears  and 

21  inserting  in  lieu  thereof  the  words  "An  annual  report  shall  be 

22  published  with  respect  to  any  employee  benefit  plan  if  the 

23  plan  provides  for  an  employee  benefit  fund  subject  to  sec- 

24  tion  14  of  this  Act  or". 

25  (b)  Section  7(a)  (1)  is  further  amended  by  striking 
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1  out  the  word  "investigation"  and  inserting  in  lieu  thereof 

2  the  words  "notice  and  opportunity  to  be  heard",  by  adding 

3  the  letter  "s"  to  the  word  "report"  the  last  time  it  appears, 

4  by  striking  out  the  wocds  "as  required  under  section  8," 

5  by  striking  out  the  words  "year  (or  if"  and  inserting  in 

6  lieu  thereof  the  words  ",  policy  or  fiscal  year  on  which", 

7  adding  a  period  after  the  word  "kept",  and  striking  out  all 

8  the  words  following  the  word  "kept." 

9  (c)  Section  7  (a)  is  further  amended  by  adding  tjie 

10  following  paragraphs: 

11  "  (2)  If  some  or  all  of  the  benefits  under  the  plan  are 

12  provided  by  an  insurance  carrier  or  service  or  other  organi- 

13  zation,  such  carrier  or  organization  shall  certify  to  the 

14  administrator  of  such  plan,  within  one  hundred  and  twenty 

15  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal 

16  year,  as  the  case  may  be,  such  reasonable  information  deter- 

17  mined  by  the  Secretary  to  be  necessary  to  enable  such  ad- 

18  ministrator  to  comply  with  the  requirements  of  this  Act. 

19  "(3)  The  administrator  of  an  employee  benefit  plan 

20  shall  cause  an  audit  to  be  made  annually  of  the  employee 

21  benefit  fund  established  in  connection  with  or  pursuant 

22  to  the  provisions  of  the  plan.  Such  audit  shall  be  conducted 

23  in  accordance  with  accepted  standards  of  auditing  by  an  in- 

24  dependent  certified  or  licensed  public  accounfcanti,  but  noth- 

25  ing  herein  shall  be  construed  to  require  such  an  audit  of  the 
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1  books  or  records  of  any  bank,  insurance  company,  or  other 

2  institution  providing  an  insurance,  investment,  or  related 

3  function  for  the  plan,  if  such  books  or  records  are  subject  to 

4  periodic  examination  by  an  agency  of  the  Federal  Govern- 

5  ment  or  the  government  of  any  State.  The  auditor's  opinion 

6  and  comments  with  respect  to  the  financial  information  re- 

7  quired  to  be  furnished  in  the  annual  report  by  the  plan  ad- 
g  ministrator  shall  form  a  part  of  such  report/' 

9  (d)  Sections  7  (b)  and  (c)  of  such  Act  are  amended 

10  to  read  as  follows : 

H  "(b)  A  report  under  this  section  shall  include: 

12  "  ( 1 )  the  amount  contributed  by  each  employer ; 

13  the  amount  contributed  by  the  employees;  the  amount 

14  of  benefits  paid  or  otherwise  furnished;  the  number  of 

15  employees  covered;  a  statement  of  assets,  liabilities, 

16  receipts,  and  disbursements  of  the  plan;  a  detailed  state- 

17  ment  of  the  salaries  and  fees  and  commissions  charged 

18  to  the  plan,  to  whom  paid,  in  what  amount,  and  for 

19  what  purposes;  the  name  and  address  of  each  fiduciary, 

20  his  official  position  with  respect  to  the  plan,  his  relation- 

21  ship  to  the  employer  of  the  employees  covered  by  the 

22  plan,  or  the  employee  organization,  and  any  other 

23  office,  position  or  employment  he  holds  with  any  party 

24  in  interest; 

25  "  (2)  a  schedule  of  all  investments  of  the  fund  show- 

26  ing  as  of  the  end  of  the  fiscal  year : 
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1  "  (A)  the  aggregate  cost  and  aggregate  value  of 

2  each  security,  by  issuer ; 

3  "(B)  the  aggregate  cost  and  aggregate  value, 

4  by  type  or  category,  of  all  other  investments,  and 

5  separately  identifying  (i)  each  investment  the  value 

6  of  which  exceeds  $100,000  or  3  per  centum  of  the 

7  value  of  the  fund  and  (ii)  each  investment  in  secu- 

8  rities  or  properties  of  a  party  in  interest ; 

9  "  (3)  a  schedule  showing  the  aggregate  amount,  by 

10  type  of  security,  of  all  purchases,  sales,  redemptions, 

11  and  exchanges  of  securities  made  during  the  reporting 

12  period;  a  list  of  the  issuers  of  such  securities;  and  in 

13  addition  a  schedule  showing,  as  to  each  separate  trans- 
it action  with  or  with  respect  to  securities  issued  by  any 

15  party  in  interest,  the  issuer,  the  type  and  class  of 

16  security,  the  quantity  involved  in  the  transaction,  the 
1 '  gross  purchase  price,  and  in  the  case  of  a  sale,  redemption 

18  exchange,  the  gross  and  net  proceeds  (including  a 

19  description  and  the  value  of  any  consideration  other 

20  than  money )  and  the  net  gain  or  loss : 

21  "  (4)  a  schedule  of  purchases,  sales,  or  exchanges 

22  during  the  year  covered  by  the  report  of  investment  as- 

23  sets  other  than  securities — 

24  "  (A)  by  type  or  category  of  asset:  the  aggre- 
gate amount  of  purchases,  sales,  and  exchanges;  the 
airjrregate  expenses  incurred  in  connection  there- 
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1  with ;  and  the  aggregate  net  gain  (or  loss)  on  sales; 

2  and 

3  "(B)  for  each  transaction  involving  a  party 

4  in  interest  and  for  each  transaction  involving  over 

5  $100,000  or  3  per  centum  of  the  fund:  an  indica- 

6  tion  of  each  asset  purchased,  sold  or  exchanged 

7  (and,  in  the  case  of  fixed  assets  such  as  land,  build- 

8  ings,  and  leaseholds,  the  location  of  the  asset)  ;  the 

9  purchase  or  selling  price;  expenses  incurred  in  con- 

10  nection  with  the  purchase,  sale  or  exchange ;  the  cost 

11  of  the  asset  and  the  net  gain  (or  loss)  on  each  sale; 

12  the  identity  of  the  seller  in  the  case  of  a  purchase, 

13  or  the  identity  of  the  purchaser  in  the  case  of  a  sale, 

14  and  his  relationship  to  the  plan,  the  employer,  or 

15  any  employee  organization ; 

16  "  (5)  a  schedule  of  all  loans  made  from  the  fund 

17  during  the  reporting  year  or  outstanding  at  the  end  of 

18  the  year,  and  schedule  of  principal  and  interest  pay- 

19  ments  received  by  the  fund  during  the  reporting  year, 

20  aggregated  in  each  case  by  type  of  loan ;  and  in  addition 

21  a  separate  schedule  showing  as  to  each  loan  which — 

22  "  (A)  was  made  to  a  party  in  interest,  or 

23  "(B)  was  in  default,  or 

24  "  (O)  was  written  off  during  the  year  as  uncol- 

25  lectable,  or 
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1  "(D)    exceeded  $100,000  or  3  percent  of 

2  the  value  of  the  fund, 

3  the  original  principal  amount  of  the  loan,  the  amount  of 

4  principal  and  interest  received  during  the  reporting  year, 

5  the  unpaid  balance,  the  identity  and  address  of  the 

6  obligor,  a  detailed  description  of  the  loan  (including 

7  date  of  making  and  maturity,  interest  rate,  the  type  and 

8  value  of  collateral  and  other  material  terms),  the 

9  amount  of  principal  and  interest  overdue  (if  any) ,  and 

10  as  to  loans  written  off  as  uncollectable,  an  explanation 

11  thereof ; 

12  "(6)  a  list  of  all  teases  with— 

13  "  ( A)  persons  other  than  parties  in  interest  who 

14  are  in  default,  and 

15  "(B)  any  party  in  interest, 

16  including  information  as  to  the  type  of  property  leased 

17  (and,  in  the  case  of  fixed  assets  such  as  land,  buildings, 

18  leaseholds,  et  cetera,  the  location  of  the  property) ,  the 

19  identity  of  the  lessor  or  lessee  from  or  to  whom  the  plan 

20  is  leasing,  the  relationship  of  such  lessors  and  lessees, 

21  if  any,  to  the  plan,  the  employer,  employee  organization, 

22  or  any  other  party  in  interest,  the  terms  of  the  lease 

23  regarding  rent,  taxes,  insurance,  repairs,  expenses,  and 

24  renewal  options;  if  property  is  leased  from  persons  de- 

25  scribed  in  (B) ,  the  amount  of  rental  and  other  expenses 
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1  paid  during  the  reporting  year ;  and  if  property  is  leased 

2  to  persons  described  in  (A)  or  (B) ,  the  date  the  leased 

3  property  was  purchased  and  its  cost,  the  date  the  prop- 

4  erty  was  leased  and  its  approximate  value  at  such  date, 

5  the  gross  rental  receipts  during  the  reporting  period,  the 

6  expenses  paid  for  the  leased  property  during  the  re- 

7  porting  period,  the  net  receipts  from  the  lease;  and  with 

8  respect  to  any  such  leases  in  default,  their  identity,  the 

9  amounts  in  arrears,  and  a  statement  as  to  what  steps 

10  have  been  taken  to  collect  amounts  due  or  otherwise 

11  remedy  the  default ;  and 

12  "(7)  a  detailed  list  of  purchases,  sales,  exchanges, 

13  or  any  other  transactions  with  any  party  in  interest 

14  made  during  the  year,  including  information  as  to  the 

15  asset  involved,  the  price,  any  expenses  connected  with 

16  the  transaction,  the  cost  of  the  asset,  the  proceeds,  the 

17  net  gain  or  loss,  the  identity  of  the  other  party  to  the 

18  transaction  and  his  relationship  to  the  plan. 

19  "  (8)  If  some  or  all  of  the  assets  of  a  plan  or  plans 

20  are  held  in  a  common  or  collective  trust  maintained  by  a 

21  bank  or  similar  institution  or  in  a  separate  account 

22  maintained  by  an  insurance  carrier,  the  report  shall  in- 

23  elude  a  statement  of  assets  and  liabilities  and  a  state- 

24  ment  of  receipts  and  disbursements  of  such  common  or 
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1  collective  trust  or  separate  account  and  such  of  the 

2  information  required  under  sections  7(b)  (2),  (3),  (4), 

3  (5),  (6),  and  (7)  with  respect  to  such  common  or 

4  collective  trust  or  separate  account  as  the  Secretary  may 

5  determine  appropriate  by  regulations.  In  such  case  the 

6  bank  or  similar  institution  or  insurance  carrier  shall 

7  certify  to  the  administrator  of  such  plan  or  plans,  within 

8  one  hundred  and  twenty  days  after  the  end  of  each  cal- 

9  endar,  policy,  or  other  fiscal  year,  as  the  case  may  be, 

10  the  information  determined  by  the  Secretary  to  be  nec- 

11  essary  to  enable  the  plan  administrator  to  comply  with 

12  the  requirements  of  this  Act. 

13  "  (9)  In  addition  to  reporting  the  information  called 

14  for  by  this  subsection  7  (b) ,  the  administrator  may  elect 

15  to  furnish  other  information  as  to  investment  or  rein- 

16  vestment  of  the  fund  as  additional  disclosures  to  the 

17  Secretary. 

18  "  (c)  If  the  only  assets  from  which  claims  against  an 

19  employee  benefit  plan  may  be  paid  are  the  general  assets  of 

20  the  employer  or  the  employee  organization,  the  report  shall 

21  include  (for  each  of  the  past  five  years)  the  benefits  paid 

22  and  the  average  number  of  employees  eligible  for  participa- 

23  tion." 

24  (e)  Section  7(d)  is  amended  by  striking  out  the  capi- 
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1  tal  "T"  in  the  word  "The"  the  first  time  it  appears  in  para- 

2  graphs  (1)  and  (2)  and  inserting  in  lieu  thereof  a  lower 

3  case  "t",  and  by  substituting  a  semicolon  for  the  period  at 

4  the  end  of  section  7(d)  ( 1 ) . 

5  (f )  Section  7(e)  is  amended  to  read  as  follows : 

6  "(e)  Each  employee  pension  benefit  plan  shall  include 

7  with  its  annual  report  (to  the  extent  applicable)  the  follow- 

8  ing  information : 

9  "  ( 1 )  the  type  and  basis  of  funding ; 

10  "(2)  the  number  of  participants,  both  retired  and 

11  nonretired,  covered  by  the  plan ; 

12  "(3)  the  amount  of  all  reserves  or  net  assets  ac- 

13  cumulated  under  the  plan ; 

14  "  (4)  the  amount  of  all  liabilities  for  all  nonfor- 

15  feitable  pension  benefits  and  the  amount  of  all  other 

16  accrued  liabilities ; 

17  "  (5)  the  ratios  of  the  market  value  of  the  reserves 

18  and  assets  described  in  (3)  above  to  the  liabilities  de- 

19  scribed  in  (4)  above; 

20  "(6)  a  copy  of  the  most  recent  actuarial  report, 

21  and 

22  "(A)    (i)  the  actuarial  assumptions  used  in 

23  computing  the  contributions  to  a  trust  or  payments 

24  under  an  insurance  contract,  (ii)  the  actuarial  as- 

25  sumptions  used  in  determining  the  level  of  benefits, 
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1  and  (iii)  the  actuarial  assumptions  used  in  connec- 

2  tion  with  the  other  information  required  to  be  fur- 

3  nished  under  this  section  7(e),  insofar  as  any  such 

4  actuarial  assumptions  are  not  included  in  the  most 

5  recent  actuarial  report, 

6  "(B)   (i)  if  there  is  no  such  report,  or  (ii)  if 

7  any  of  the  actuarial  assumptions  employed  in  the 

8  annual  report  differ  from  those  in  the  most  recent 

9  actuarial  report,  or  (iii)  if  different  actuarial  as- 

10  sumptions  are  used  for  computing  contributions  or 

11  payments  than  are  used  for  any  other  purposes, 
32  a  statement  explaining  same; 

13  "(7)  a  statement  showing  the  number  of  partic- 

*4  ipants  who  terminated  service  under  the  plan  during 
the  year,  whether  or  not  they  retain  any  nonforfeitable 

16  rights,  their  length  of  service  by  category,  and,  when 
requested  by  the  Secretary,  the  present  value  of  the 
total  accrued  benefits  of  said  participants  and  the  present 

*9         value  of  such  benefits  forfeited;  and, 

(8)  such  other  information  pertinent  to  disclosure 

21  under  this  subsection  as  the  Secretary  may  by  regula- 

22  tion  prescribe. " 

(g)  Section  7  is  further  amended  by  striking  out  in 
24   their  entirety  subsections  (f ) ,  (g) ,  and  (h). 


299 


20 

1  Sec.  8.  (a)  Section  8  of  such  Act  is  amended  by  strik- 

2  ing  out  subsections  (a),  (b),  and  (c)  in  their  entirety. 

3  (b)   Section  8  is  further  amended  by  adding  sub- 

4  sections  (a),  (b),  (c),  (d) ,  and  (e)  to  read  as  follows: 

5  "  (a)  The  administrator  of  any  employee  benefit  plan 

6  subject  to  this  Act  shall  file  with  the  Secretary  a  copy  of 

7  the  plan  description  and  each  annual  report.  The  Secretary 

8  shall  mate  copies  of  such  descriptions  and  annual  reports 

9  available  for  inspection  in  the  public  document  room  of  the 

10  Department  of  Labor. 

11  "  (b)  Publication  of  plan  descriptions  and  annual  reports 

12  shall  be  made  to  participants  and  beneficiaries  of  the  particu- 

13  lar  plan  as  follows : 

14  "  ( 1 )  the  administrator  shall  make  copies  of  the  plan 

15  description  (including  all  amendments  or  modifications 

16  thereto)  and  the  latest  annual  report  and  the  bargaining 

17  agreement,  trust  agreement,  contract,  or  other  instrument 

18  under  which  the  plan  is  and  has  been  operated  available 

19  for  examination  by  any  plan  participant  or  beneficiary 

20  ia  the  principal  office  of  the  administrator ; 

21  "  (2)  the  administrator  shall  furnish  to  any  plan 

22  participant  or  beneficiary  so  requesting  in  writing  a  fair 

23  summary  of  the  latest  annual  report ;  and 

24  "(3)  the  administrator  shall  furnish  to  any  plan 

25  participant  or  beneficiary  so  requesting  in  writing  a  com- 
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1  plete  copy  of  the  plan  description  (including  all  amend- 

2  ments  or  modification  thereto)  or  a  complete  copy  of 

3  the  latest  annual  report,  or  both.  He  shall  in  the  same 

4  way  furnish  a  complete  copy  of  the  bargaining  agree- 

5  ment,  trust  agreement,  contract,  or  other  instrument 

6  under  which  the  plan  is  and  has  been  operated.  In  ac- 

7  cordance  with  regulations  of  the  Secretary,  an  adminis- 

8  trator  may  make  a  reasonable  charge  to  cover  the  cost 

9  of  furnishing  such  complete  copies. 

10  "  (c)  The  administrator  of  an  employee  pension  benefit 

11  plan  shall  furnish  to  any  plan  participant  or  beneficiary  so 

12  requesting  in  writing  a  statement  indicating  ( 1 )  whether  or 

13  not  such  person  has  a  nonforfeitable  right  to  a  pension  bene- 

14  fit,  (2)  the  nonforfeitable  pension  benefits,  if  any,  which 

15  have  accrued  or  the  earliest  date  on  which  benefits  will  be- 

16  come  nonforfeitable,  and   (3)   the  total  pension  benefits 

17  accrued. 

18  "  (d)  Upon  the  termination  of  service  under  the  plan  of 

19  a  participant  having  a  right  to  a  benefit,  payable  at  a  later 

20  date,  the  plan  administrator  shall  furnish  to  the  participant 

21  or  his  surviving  beneficiary  a  statement  setting  forth  his 

22  rights  and  privileges  under  the  plan.  The  statement  shall  be 

23  in  such  form,  be  furnished  and  filed  in  such  manner,  and 

24  shall  contain  such  information,  including  but  not  limited  to 

25  the  nature  and  amount  of  benefits  to  which  he  is  entitled,  the 
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1  name  and  address  of  the  entity  responsible  for  payment,  the 

2  date  when  payment  shall  begin  and  the  procedure  for  filing 

3  his  claim,  as  the  Secretary  may  by  regulation  prescribe.  The 

4  statement  furnished  to  the  participant  or  his  surviving  bene- 

5  ficiary  or  a  true  copy  shall  be  prima  facie  evidence  of  the 

6  facts,  rights,  and  privileges  set  forth  therein. 

7  "  (e)  Whenever  a  plan  which  is  subject  to  Federal  stand- 

8  ards  respecting  nonforfeitability  is  exempted  or  otherwise 

9  not  required  to  provide  for  preretirement  nonforfeitability  in 
10.,  any  year,  a  notice  stating  that  benefits  accruing  in  such  year 
11  are  not  nonforfeitable,  written  in  a  manner  calculated  to  be 
13  ••  understood  by  the  average  participant,  shall  be  furnished  to 
13  each  participant  once  in  each  year  that  the  plan  is  so 
H:  relieved." 

15/  m    Sec.  9.  (a)  Subsection  (a)  of  section  9  of  such  Act  is 

16  .amended  by  adding  the  words  "sections  5  through  13  of" 

17  before  the  word  "this". 

18  (D)  Section  9  is  further  amended  by  striking  out  in 

19  their  entirety  subsections  (b)  through  (i)  and  inserting  in 

20  lieu  thereof  subsections  (b)  through  (k) ,  to  read  as  follows: 
21'  "(D)  Any  plan  administrator  who  fails  or  refuses  to 

22  ^comply  with  a  request  as  provided  in  section  8  within  thirty 

23  days  (unless  such  failure  or  refusal  results  from  matters 

24  reasonably  beyond  the  control  of  the  administrator)  by  mail- 

25  ing  the  material  requested  to  the  last  known  address  of  the 
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1  requesting  participant  or  beneficiary  may  in  the  court's  dis- 

2  cretion  be  personally  liable  to  such  participant  or  beneficiary 

3  in  the  amount  of  up  to  $50  a  day  from  the  date  of  such  fail- 

4  ure  or  refusal,  and  the  court  may  in  its  discretion  order  such 

5  other  relief  as  it  deems  proper. 

6  "  (c)  The  Secretary  shall  have  power,  when  he  believes 

7  it  necessary  in  order  to  determine  whether  any  person  has 

8  violated  or  is  about  to  violate  any  provision  of  this  Act, 

9  to  make  an  investigation  and  in  connection  therewith  he  may 

10  require  the  filing  of  (1)  any  instruments  under  which  the 

11  plan  is  and  has  been  operated,  and  (2)  supporting  schedules 

12  of  the  financial  information  required  to  be  furnished  under 

13  section  7  of  this  Act  and  may  enter  such  places,  inspect  such 

14  records  and  accounts,  and  question  such  persons  as  he  may 

15  deem  necessary  to  enable  him  to  determine  the  facts  relative 

16  to  such  investigation.  The  Secretary  may  report  to  interested 

17  persons  or  officials  concerning  the  facts  required  to  be  shown 

18  in  any  report  required  by  the  Act  and  concerning  the 

19  reasons  for  failure  or  refusal  to  file  such  a  report  or  any  other 

20  matter  which  he  deems  to  be  appropriate  as  a  result  of  such 

21  an  investigation.  To  the  extent  he  considers  appropriate,  the 

22  Secretary  shall  delegate  his  auditing  and  investigative  func- 

23  tions  under  this  Act  with  respect  to  insured  banks  acting  as 

24  fiduciaries  of  employee  benefit  plans  to  the  'appropriate  Fed- 
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1  eral  banking  agency'  as  that  term  is  defined  in  section  3  (q) 

2  of  the  Federal  Deposit  Insurance  Act  (12  U.S.C.  1813  (q)  ) . 

3  "  (d)  For  the  purposes  of  any  investigation  provided  for 

4  in  this  Act,  the  provisions  of  sections  9  and  10  (relating 

5  to  the  attendance  of  witnesses  and  the  production  of  books, 

6  records,  and  documents)  of  the  Federal  Trade  Commission 

7  Act  of  September  16,  1914,  as  amended  (15  U.S.C.  49, 

8  50) ,  are  hereby  made  applicable  to  the  jurisdiction,  powers, 

9  and  duties  of  the  Secretary  or  any  officers  designated  by  him 


10  "  (e)  Civil  actions  under  this  Act  may  be  brought — 

11  "  ( 1 )  by  a  participant  or  beneficiary — 

12  "(A)   for  the  relief  provided  for  in  section 

13  9(b),  or 

14  "(B)  to  recover  benefits  due  him  under  the 

15  terms  of  his  plan  or  to  clarify  his  rights  to  future 

16  benefits  under  the  terms  of  the  plan,  or  both; 

17  "(2)  (A)   by  the  Secretary  or  a  participant  or 

18  beneficiary  for  appropriate  relief,  legal  or  equitable,  to 

19  redress  a  breach  of  any  responsibility,  obligation  or  duty 

20  of  a  fiduciary,  including  the  removal  of  a  fiduciary  who 

21  has  failed  to  carry  out  his  duties; 

22  "  (B)  by  the  Attorney  General,  the  Secretary,  or  a 

23  participant  or  beneficiary,  to  remove  a  person  who  is 

24  serving  in  violation  of  section  15  of  this  Act;  or 

25  "(3)  by  the  Secretary,  to  enjoin  any  act  or  prac- 
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1  tice  which  appears  to  him  to  violate  any  provision  of 

2  this  Act. 

3  "(f)(1)  Civil  actions  under  this  Act  brought  by  a  par- 

4  ticipant  or  beneficiary  may  be  brought  in  any  court  of  com- 

5  petent  jurisdiction,  State  or  Federal. 

6  "  (2)  Where  such  an  action  is  brought  by  a  participant 

7  or  beneficiary  for  the  relief  provided  in  subsection  (e)  (2) 

8  of  this  section,  it  shall  be  brought  as  a  class  action  if  (A) 

9  the  law  of  the  jurisdiction  provides  for  class  actions,  and, 

10  (B)  the  court  is  satisfied  that  the  requirements  for  a  class 

11  action  reasonably  can  be  met, 

12  "  (3)  Where  such  an  action  is  brought  in  a  district  court 

13  of  the  United  States,  it  may  be  brought  in  the  district  where 

14  the  plan  is  administered,  where  the  breach  took  place,  or 

15  where  a  defendant  resides  or  may  be  found,  and  process  may 
IQ  be  served  in  any  other  district  where  a  defendant  resides  or 

17  may  be  found. 

18  "(4)   Notwithstanding  any  other  law,  the  Secretary 

19  shall  have  the  right  to  remove  an  action  from  a  State  court 

20  to  a  district  court  of  the  United  States,  if  the  action  is  one 

21  seeking  relief  of  the  kind  the  Secretary  is  authorized  to  sue 

22  for  herein.  Any  such  removal  shall  be  prior  to  the  trial  of  the 

23  action  and  shall  be  to  a  district  court  where  the  Secretary 

24  could  have  initiated  such  an  action. 

25  "(g)  The  district  courts  of  the  United  States  shall  have 
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1  jurisdiction  without  respect  to  the  amount  in  controversy, 

2  to  grant  the  relief  provided  for  in  sections  9(e)    (2)  and 

3  ( 3 )  in  any  action  brought  by  the  Secretary  or  the  Attorney 

4  General.  In  any  action  brought  under  section  9  (e)  by  a  par- 

5  ticipant  or  beneficiary,  the  jurisdiction  of  the  district  court 

6  shall  be  subject  to  the  requirement  contained  in  section 

7  1331  of  title  28,  United  States  Code. 

8  "  (h)  (1)  In  any  action  by  a  participant  or  beneficiary, 

9  the  court  in  its  discretion  may — 

10  "(A)  allow  a  reasonable  attorney's  fee  and  costs 

11  of  the  action  to  any  party ; 

12  "(B)  require  the  plaintiff  to  post  security  for  pay- 

13  ment  of  costs  of  the  action  and  reasonable  attorney's 

14  fees. 

15  "  (2)  In  any  action  by  a  participant  or  beneficiary  under 

16  this  Act,  the  jurisdiction  of  the  court  shall  be  conditioned 

17  upon  service  of  the  complaint  or  petition  upon  the  Secretary 

18  by  certified  mail.  The  Secretary  shall  have  the  right,  in  his 

19  discretion,  to  intervene  in  the  action.  :* 

20  "  (i)  In  any  civil  action  authorized  to  be  brought  by 

21  the  Secretary  by  this  Act,  or  to  enjoin  any  act  or  practice, 

22  or  to  collect  any  penalty  assessed  by  the  Secretary,  the  At- 

23  torney  General  shall  represent  the  Secretary,  unless  the 

24  Attorney  General  delegates  all  or  part  of  this  authorization 

25  to  the  Secretary. 
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1  "  (j)  Except  as  provided  in  this  Act,  nothing  contained 

2  herein  shall  be  construed  or  applied  to  authorize  the  Secre- 

3  tary  to  regulate,  or  interfere  in  the  management  of,  any 

4  employee  benefit  plan. 

5  "  (k)  In  order  to  avoid  unnecessary  expense  and  dupli- 

6  cation  of  functions  among  Government  agencies,  the  Secre- 

7  tary  may  make  such  arrangements   or  agreements  for 

8  cooperation  or  mutual  assistance  in  the  performance  of  his 

9  functions  under  this  Act  and  the  functions  of  any  such 

10  agency  as  he  may  find  to  be  practicable  and  consistent  with 

11  law.  The  Secretary  may  utilize  the  facilities  or  services  of 

12  any  department,  agency,  or  establishment  of  the  United 

13  States  or  of  any  State  or  political  subdivision  of  a  State, 

14  including  the  services  of  any  of  its  employees,  with  the  law- 

15  ful  consent  of  such  department,  agency,  or  establishment ;  and 

16  each  department,  agency,  or  establishment  of  the  United 

17  States  is  authorized  and  directed  to  cooperate  with  the 

18  Secretary  and,  to  the  extent  permitted  by  law,  to  provide 

19  such  information  and  facilities  as  he  may  request  for  his 

20  assistance  in  the  performance  of  his  functions  under  this 

21  Act.  The  Secretary  shall  immediately  forward  to  the  At- 

22  torney  General  or  his  representative  any  information  com- 

23  ing  to  his  attention  in  the  course  of  the  administration  of 

24  this  Act  which  may  warrant  consideration  for  criminal  pros- 


307 


28 

1  ecution  under  the  provisions  of  this  Act  or  other  Federal 

2  law." 

3  Sec.  10.  Section  13  of  such  Act  is  amended  by  striking 

4  out  the  word  "welfare"  after  the  the  word  "employee"  the 

5  second  time  it  appears  in  subsection  (a) ,  striking  out  the 

6  words  "or  of  any  employee  pension  bentfit  plan"  after  the 

7  word  "plan"  the  first  time  it  appears  in  subsection  (a), 

8  striking  out  the  word  "per  centum"  wherever  it  appears  in 

9  subsection  (a)  and  inserting  in  lieu  thereof  the  word  "per- 

10  cent",  striking  out  the  words  "welfare  benefit  plan  or  em- 

11  ployee  pension"  after  the  word  "employee"  the  second  time 

12  it  appears  in  subsection  (b)  and  striking  out  the  words 

13  "welfare  benefit  plan  or  of  an  employee  pension"  after 

14  the  word  "employee"  the  first  time  it  appears  in  subsection 

15  (d). 

16  Sec.  11.  Such  Act  is  further  amended  by  renumbering 

17  sections  14  through  18  as  sections  16  through  20,  respec- 

18  tively,  and  by  adding  the  following  new  sections : 

19  "fiduciaey  eesponsibility 

20  "Sec.  14.  (a)  Every  employee  benefit  fund  shall  be 

21  deemed  to  be  a  trust  and  shall  be  held  for  the  exclusive  pur- 

22  pose  of  ( 1 )  providing  benefits  to  participants  in  the  plan  and 

23  their  beneficiaries  and  (2)  defraying  reasonable  expenses  of 

24  administering  the  plan. 


308 


29 

1'  "  (b)  (1)  A  fiduciary  snail  discharge  his  duties  with 

2  respect  to  the  fund —  . '        '  " 

3  "(A)  solely  in  the  interests  of  the  participants  and 

4  their  beneficiaries ; 

5  "  (B)  with  the  care  under  the  circumstances  then 

6  prevailing  that  a  prudent  man  acting  in  a  like  capacity 

7  and  familiar  with  such  matters  would  use  in  the  con- 

8  duct  of  an  enterprise  of  a  like  character  and  with  lil^e 

9  aims ;  and 

10  "  (C)  in  accordance  with  the  documents  and  instru- 

11  ments  governing  the  fund  insofar  as  is  consistent  with 

12  this  Act. 

13  "  (2)  Except  as  permitted  hereunder,  a  fiduciary  shall 

14  not— 

15  "  (A)  lease  or  sell  property  of  the  fund  to  any  party 

16  in  interest; 

17  "(B)  lease  or  purchase  on  behalf  of  the  fund  any 

18  property  known  to  be  property  of  any  party  in  interest ; 

19  "(C)  deal  with  such  fund  in  his  own  interest  or  for 

20  his  own  account ; 

21  "(D)  represent  any  other  party  dealing  with  such 

22  fund,  or  in  any  way  act  on  behalf  of  a  party  adverse  to 

23  the  fund  or  to  the  interests  of  its  paticipants  or  bene- 

24  ficiaries ;  - 

25  "(E)   receive  any  consideration  from  any  party 
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1  dealing  with  such  fund  in  connection  with  a  transaction 

2  involving  the  fund ; 

3  "(F)  lend  money  or  other  assets  of  the  fund  to  any 

4  party  in  interest; 

5  "  (G)  furnish  goods,  service,  or  facilities  to  any 

6  party  in  interest ;  or 

7  "(H)  permit  the  transfer  of  any  property  of  the 

8  fund  to,  or  its  use  by  or  for  the  benefit  of,  any  party  in 

9  interest. 


10  The  Secretary  may  by  rule  or  regulation  provide  for  the 

11  exemption  of  any  fiduciary  or  transaction  from  all  or  part  of 

12  the  proscriptions  contained  in  this  subsection  14(b)  (2), 

13  when  the  Secretary  finds  that  to  do  so  is  consistent  with  the 

14  purposes  of  this  Act  and  in  the  interest  of  the  fund  and  its 

15  participants  and  beneficiaries:  Provided,  however,  That  any 

16  such  exemption  shall  not  relieve  a  fiduciary  from  any  other 
It  applicable  provisions  of  this  Act* 


18  "(c)  Nothing  in  this  section  shall  be  construed  to  pro- 

19  hibit  any  fiduciary  from : 

20  "  ( 1 )  receiving  any  benefit  to  which  he  may  be  en- 

21  titled  as  a  participant  or  beneficiary  in  the  plan  under 

22  which  the  fund  was  established  ; 

23  w(2)  receiving  any  reasonable  compensation  for 

24  services  rendered,  or  for  the  reimbursement  of  expenses 

25  properly  and  actually  incurred,  in  the  performance  of 
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1  his  duties  with  the  fund:  Provided,  That  no  person  so 

2  serving  who  already  receives  full-time  pay  from  an  em- 

3  ployer  or  an  association  of  employers  whose  employees 

4  are  participants  in  the  plan  under  which  the  fund  was 

5  established,  or  from  an  employee  organization  whose 

6  members  are  participants  in  such  plan,  shall  receive 

7  compensation  from  such  fund,  except  for  reimbursement 

8  of  expenses  properly  and  actually  incurred  and  not  other- 

9  wise  reimbursed ; 

10  "(3)  serving  in  such  position  in  addition  to  being" 

11  an  officer,  employee,  agent  or  other  representative  of 

12  a  party  in  interest ; 

13  "(4)  engaging  in  the  following  transactions: 

14  "  (A)  purchasing  on  behalf  of  the  fund  any  se- 

15  curity  which  has  been  issued  by  an  employer  whose 

16  employees  are  participants  in  the  plan  under  which 

17  the  fund  was  established  or  a  corporation  control- 

18  ling,  controlled  by,  or  under  common  control  with, 

19  such  employer:  Provided,  That  the  purchase  of  any 

20  security  is  for  no  more  than  adequate  consideration 

21  in  money  or  money's  worth :  Provided  further,  That 

22  if  an  employee  benefit  fund  is  one  which  provides 

23  primarily  for  benefits  of  a  stated  amount,  or  an 

24  amount  determined  by  an  employee's  compensa- 

25  tion,  an  employee's  period  of  service,  or  a  combi- 
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1  nation  of  both,  or  money  purchase  type  benefits 

2  based  on  fixed  contributions  which  are  not  geared 

3  to  the  employer's  profits,  no  investment  shall  be 

4  made  subsequent  to  the  enactment  of  this  amend- 

5  ment  by  a  fiduciary  of  such  a  fund  in  securities  of 

6  such  an  employer  or  of  a  corporation  controlling, 

7  controlled  by,  or  under  common  control  with  such 

8  employer,  if  such  investment,  when  added  to  such 

9  securities  already  held  exceeds  10  percent  of  the  fair 

10  market  value  of  the  assets  of  the  fund.  Notwithstand- 

11  ing  the  foregoing,  such  10  percent  limitation  shall 

12  not  apply  to  profit-sharing,  stock  bonus,  thrift  and 

13  savings,  or  other  similar  plans  which  explicitly  pro- 

14  vide  that  some  or  all  of  the  plan  funds  may  be  in- 

15  vested  in  securities  of  such  employer,  or  a  corporation 

16  controlling,  controlled  by,  or  under  common  control 

17  with,  such  employer,  nor  shall  said  plans  be  deemed 

18  to  be  limited  by  any  diversification  rule  as  to  the 

19  percentage  of  plan  funds  which  may  be  invested 

20  in  such  securities.  Profit-sharing,  stock  bonus,  thrift, 

21  or  other  similar  plans,  which  are  in  existence  on  the 

22  date  of  enactment  and  which  authorize  investment  in 

23  such  securities  without  explicit  provision  in  the  plan, 

24  shall  remain  exempt  from  the  10-percent  limitation 
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1  until  the  expiration  of  one  year  from  the  date  of 

2  enactment  of  this  Act; 

;j  "(B)  purchasing  on  behalf  of  the  fund  any 

4  security  from  a  party  in  interest,  or  selling  on  be- 

5  half  of  the  fund  any  security  which  is  acquired  Or 
(j  held  by  the  fund  to  a  party  in  interest:  Provided) 

7  (i)  That  at  the  time  of  such  purchase  or  sale  the- 

8  security  is  listed  and  traded  on  an  exchange  subject 

9  to  regulation  by  the  Securities  and  Exchange  Com- 
lO  mission,  or  is  listed  on  an  electronic  quotation  sys- 
H  tern  administered  by  a  national  securities  association 

12  registered  under  the  Securities  Exchange  Act  of 

13  1934,  (ii)  that  no  brokerage  commission,  fee  (ex- 

14  cept  for  customary  transfer  fees),  or  other  remu- 

15  neration  is  paid  in  connection  with  such  transaction, 

16  and  (iii)  that  adequate  consideration  is  received 

17  in  the  case  of  any  sale  and  that  no  more  than  ade- 

18  quate  consideration  is  paid  in  the  case  of  any 

19  purchase ; 

20  "  (5)  making  any  loan  to  participants  or  benefi- 

21  ciaries  of  the  plan  under  which  the  fund  was  established 

22  where  such  loans  are  available  to  all  participants  or 

23  beneficiaries  on  a  nondiscriminatory  basis  and  are  made 
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1  in  accordance  with  specific  provisions  regarding  such 

2  loans  set  forth  in  the  plan ; 

3  "  (6)  contracting  or  making  reasonable  arrange- 

4  ments  with  a  party  in  interest  for  office  space  and  other 

5  services  necessary  for  the  operation  of  the  plan  and 

6  paying  reasonable  compensation  therefor ; 

7  "  (7)  following  the  direction  in  the  trust  instrument 

8  or  other  document  governing  the  fund  insofar  as  consist- 

9  ent  with  the  specific  prohibitions  listed  in  subsection 

10  14(b)(2); 

11  "(8)  taking  action  pursuant  to  an  authorization  in 

12  the  trust  instrument  or  other  document  governing  the 

13  fund,  provided  such  action  is  consistent  with  the  pro- 

14  visions  of  subsection  14  (b) . 

15  "(d)  Any  fiduciary  who  breaches  any  of  the  responsi- 

16  bilities,  obligations,  or  duties  imposed  upon  fiduciaries  by 

17  this  Act  shall  be  personally  liable  to  make  good  to  such 

18  fund  any  losses  to  the  fund  resulting  from  such  breach,  and 

19  to  restore  to  such  fund  any  profits  of  such  fiduciary  which 

20  have  been  made  through  use  of  assets  of  the  fund  by  the 

21  fiduciary; 

22  "(e)  When  two  or  more  fiduciaries  undertake  jointly 

23  the  performance  of  a  duty  or  the  exercise  of  a  power  or 

24  where  two  or  more  fiduciaries  are  required  by  any  instru- 

25  ment  governing  the  fund  to  undertake  jointly  the  performance 
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1  of  a  duty  or  the  exercise  of  a  power,  but  not  otherwise,  each 

2  of  such  fiduciaries  shall  have  the  duty  to  prevent  any  other 

3  such  cofiduciary  from  committing  a  breach  of  a  responsibility, 

4  obligation,  or  duty  of  a  fiduciary  or  to  compel  such  other 

5  cofiduciary  to  redress  such  a  breach:  Provided,  That  no 

6  fiduciary  shall  be  liable  for  any  consequence  of  any  act  or 

7  failure  to  act  of  a  cofiduciary  who  is  undertaking  or  is  re- 

8  quired  to  undertake  jointly  any  duty  or  power  if  he  shall 

9  object  in  writing  to  the  specific  action  and  promptly  file  a 

10  copy  of  his  objection  with  the  Secretary. 

11  "  (f )  Each  employee  benefit  plan  shall  contain  specific 

12  provisions  for  the  disposition  of  its  fund  assets  upon  termina- 

13  tion.  In  the  event  of  termination,  whether  under  the  express 

14  terms  of  the  plan  or  otherwise,  such  fund,  or  any  part  thereof, 

15  shall  not  be  expended,  transferred,  or  otherwise  disposed  of, 

16  except  for  the  exclusive  benefit  of  the  plan  participants  and 

17  their  beneficiaries,  subject  to  applicable  Internal  Revenue 

18  Code  provisions  and  regulations  promulgated  thereunder. 

19  "  (g)  No  fiduciary  may  be  relieved  from  any  responsi- 

20  bility,  obligation,  or  duty  under  this  Act  by  agreement  or 

21  otherwise.  Nothing  herein  shall  preclude  any  agreement  alio* 

22  eating  specific  duties  or  responsibilities  among  fiduciaries,  or 

23  bar  any  agreement  of  insurance  coverage  or  indemnification 

24  affecting  fiduciaries,  but  no  such  agreement  shall  restrict 


315 
36 

1  the  obligations  of  any  fiduciary  to  a  plan  or  to  any  partici- 

2  pant  or  beneficiary. 

3  "  (h)  No  action,  suit,  or  proceeding  based  on  a  viola- 

4  tion  of  this  section  shall  be  maintained  unless  it  be  com- 

5  menced  within  three  years  after  the  filing  with  the  Secretary 

6  of  a  report,  statement,  or  schedule  with  respect  to  any  matter 

7  disclosed  by  such  report,  statement,  or  schedule,  or,  with 

8  respect  to  any  matter  not  so  disclosed,  within  three  years 

9  after  the  complainant  otherwise  has  notice  of  the  facts  con- 

10  stituting  such  violation,  whichever  is  later:  Provided,  how- 

11  ever,  That  no  such  action,  suit,  or  proceeding  shall  be  com- 

12  menced  more  than  six  years  after  the  violation  occurred.  In 

13  the  case  of  a  willfully  false  or  fraudulent  statement  or  repre- 

14  sentation  of  a  material  fact  or  the  willful  concealment  of,  or 

15  willful  failure  to  disclose,  a  material  fact  required  by  this  Act 

16  to  be  disclosed,  a  proceeding  in  court  may  be  brought  at  any 

17  time  within  ten  years  after  such  violation  occurs. 

18  "  (i)  A  fiduciary  shall  not  be  liable  for  a  violation  of  this- 

19  Act  committeed  before  he  became  a  fiduciary  or  after  he 

20  ceased  to  be  a  fiduciary. 

21  "prohibition  against  certain  persons  holding  office 

22  "Sec.  15.  (a)  No  person  who  has  been  convicted  of,  or 

23  has  been  imprisoned  as  a  result  of  his  conviction  of:  robbery, 

24  bribery,  extortion,  embezzlement,  grand  larceny,  burglary, 

25  arson,  felony  violation  of  Federal  or  State  law  involving  sub- 
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1  stances  defined  in  section  102(6)  of  the  Comprehensive 

2  Drug  Abuse  Prevention  and  Control  Act  of  1970,  murder, 

3  rape,  kidnaping,  perjury,  assault  with  intent  to  kill,  assault 

4  which  inflicts  grievous  bodily  injury,  any  crime  described 

5  in  section  9(a)  (1)   of  the  Investment  Company  Act  of 

6  1940  (15  U.S.C.  80a-9  (a)  (1)  ) ,  or  a  violation  of  any  pro- 

7  vision  of  this  Act,  or  a  violation  of  section  302  of  the  Labor- 

8  Management  Relations  Act  of  1947    (61  Stat.  157,  as 

9  amended;  29  U.S.C.  186) ,  or  a  violation  of  chapter  63  of 

10  title  18,  United  States  Code,  or  a  violation  of  section  874, 

11  1027,  1503,  1505,  1506,  1510,  1951,  or  1954  of  title  18, 

12  United  States  Code,  or  a  violation  of  the  Labor-Management 

13  Reporting  and  Disclosure  Act  of  1959  (73  Stat.  519,  as 

14  amended;  29  U.S.C.  401),  or  conspiracy  to  commit  any 

15  such  crimes  or  attempt  to  commit  any  such  crimes,  or  a  crime 

16  in  which  any  of  the  foregoing  crimes  is  an  element,  shall 

17  serve — 

IS  "  ( 1 )  as  an  administrator,  officer,  trustee,  custodian, 

!9  counsel,  agent,  employee  (other  than  as  an  employee 

20  performing  exclusively  clerical  or  janitorial  duties) ,  or 

21  other  fiduciary  position  of  any  employee  benefit  plan,  or 

22  "  (2)  as  a  consultant  to  any  employee  benefit  plan, 

23  during  or  for  five  years  after  such  conviction  or  after  the 

24  end  of  such  imprisonment,  unless  prior  to  the  end  of  such 
";>  five-year  period,  in  the  case  of  a  person  so  convicted  or  im- 
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1  prisoned,  the  Board  of  Parole  of  the  United  States  Depart- 

2  ment  of  Justice  determines  that  such  person's  service  in  any 

3  capacity  referred  to  in  clause  (1)  or  (2)  would  not  be 

4  contrary  to  the  purposes  of  this  Act.  Prior  to  making  any 

5  such  determination  the  Board  shall  hold  an  administrative 

6  hearing  and  shall  give  notice  of  such  proceedings  by  certi- 

7  fled  mail  to  the  State,  county,  and  Federal  prosecuting  offi- 

8  cials  in  the  jurisdiction  or  jurisdictions  in  which  such  person 

9  was  convicted.  The  Board's  determination  in  any  such  pro- 

10  ceeding  shall  be  final.  No  person  shall  knowingly  permit 

11  any  other  person  to  serve  in  any  capacity  referred  to  in 

12  clause  (1)  or  (2)  in  violation  of  this  subsection. 

13  "(b)  Any  person  who  willfully  violates  this  section 

14  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 

15  more  than  one  year,  or  both. 

16  "(c)  For  the  purposes  of  this  section: 

1^  .      "  ( 1 )  any  person  shall  be  deemed  to  have  been 

18  'convicted'  and  under  the  disability  of  'conviction'  from 

19  the  date  of  the  judgment  of  the  trial  court  or  the  date 

20  of  the  final  sustaining  of  such  judgment  on  appeal, 

21  whichever  is  the  later  event,  regardless  of  whether  such 

22  conviction  occurred  before  or  after  the  date  of  enact- 

23  ment  of  this  section; 

24=  "(2)  the  term  of  imprisonment  shall' be  deemed 
not  to  include  the  period  of  parole,  if  any;  and 
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2  "(3)  'consultant'  means  any  person  who,  for  bene- 

2  fit,  direct  or  indirect,  advises  or  represents  an  employee 

3  benefit  plan  or  who  provides  other  assistance  to  such 

4  plan,  concerning  the  establishment  or  operation  of  such 

5  plan." 

6  Sec.  12.  (a)  Subsection  (b)  of  section  16  of  such  Act, 

7  as  renumbered  by  this  Act,  is  amended  by  striking  out  the 

8  word  "such"  the  second  time  it  appears  and  by  inserting  in 

9  lieu  thereof  the  word  "the",  and  striking  out  the  word  "cal- 

10  endar"  the  second  time  it  appears  and  inserting  in  lieu 

11  thereof  the  word  "fiscal". 

12  (b)  Renumbered  section  16(d)  is  amended  by  striking 

13  out  the  words  "rate  of  $50  per  diem"  and  inserting  in  lieu 

14  thereof  the  words  "maximum  per  diem  rate  authorized  for 

15  consultants  and  experts",  adding  the  words  "such  members 

16  are"  after  the  word  "when"  the  first  time  it  appears,  and 

17  striking  out  the  designation  "73B-2"  after  "5  U.S.C."  and 

18  inserting  in  lieu  thereof  the  designation  "5703". 

19  (c)   Renumbered  section  16  is  further  amended  by 

20  striking  out  in  its  entirety  subsection  (e) . 

21  Sec.  13.  (a)  Renumbered  section  17  is  amended  by 

22  adding  a  comma  after  the  word  "Act"  the  first  time  it  ap- 

23  pears  in  subsection  (a),  followed  by  the  designation  "5 

24  U.S.C.  551  et  seq.,",  and  by  adding  at  the  end  of  subsection 

25  (a)  the  following  sentence:  "The  Secretary,  in  consultation 
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1  with  the  Secretary  of  the  Treasury,  may  prescribe  rules  and 

2  regulations  for  the  administration  and  enforcement  of  this 

3  Act." 

4  (b)  Renumbered  section  17  is  further  amended  by  de- 

5  leting  in  their  entirety  subsections  (c)  and  (d) . 

6  Sec.  14.  Renumbered  section  18  is  amended  to  read  as 

7  follows:  • 

8  "Sec.  18.  (a)  It  is  hereby  declared  to  be  the  express 

9  intent  of  Congress  that  except  for  actions  authorized  by  sec- 

10  tion  9  (e)  (1)  (B)  of  this  Act,  the  provisions  of  this  Act  shall 

11  supersede  any  and  all  laws  of  the  States  and  of  political  sub- 

12  divisions  thereof  insofar  as  they  may  now  or  hereafter  re- 

13  late  to  the  fiduciary,  reporting,  and  disclosure  responsibilities 

14  of  persons  acting  on  behalf  of  employee  benefit  plans:  Pro- 

15  vided,  That  nothing  herein  shall  be  construed — 

16  "  ( 1 )  to  exempt  or  relieve  any  employee  benefit 

17  plan  not  subject  to  this  Act  from  any  law  of  any  State ; 

18  "  (2)  to  exempt  or  relieve  any  person  from  any  law 

19  of  any  State  which  regulates  insurance,  banking,  or  secu- 

20  rities  or  to  prohibit  a  State  from  requiring  that  there 

21  be  filed  with  a  State  agency  copies  of  reports  required 

22  by  this  Act  be  filed  with  the  Secretary ;  or 

23  (3)  to  alter,  amend,  modify,  invalidate,  impair,  or 

24  supersede  any  other  law  of  the  United  States. 

25  "  (b)  Subsection  (a)  of  this  section  shall  not  be  deemed 

25-028  O  -  76  -  vol.  1  -  24 
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1  to  prevent  any  State  court  from  asserting  jurisdiction  in  any 

2  action  requiring  or  permitting  accounting  by  a  fiduciary 

3  during  the  operation  of  the  fund  or  upon  the  termination 

4  thereof  or  from  asserting  jurisdiction  in  any  action  by  a 

5  fiduciary  requesting  instructions  from  the  court  or  seeking 

6  an  interpretation  of  the  trust  instrument  or  other  document 

7  governing  the  fund.  In  any  such  action — 

8  "  ( 1 )  the  provisions  of  this  Act  shall  supersede  any 

9  and  all  laws  of  the  States  and  of  political  subdivisions 

10  thereof,  insofar  as  they  may  now  or  hereafter  relate  to 

11  the  fiduciary,  reporting,  and  disclosure  responsibilities 

12  of  persons  acting  on  behalf  of  employee  benefit  plans 

13  except  insofar  as  they  may  relate  to  the  amount  of 

14  benefits  due  beneficiaries  under  the  terms  of  the  plan; 

15  "  (2)  notwithstanding  any  other  law,  the  Secretary 

16  shall  have  the  right  to  remove  such  action  from  a  State 

17  court  to  a  district  court  of  the  United  States  if  the  action 

18  involves  an  interpretation  of  the  fiduciary,  reporting, 

19  and  disclosure  responsibilities  of  persons  acting  on  behalf 

20  of  employee  benefit  plans.  In  determining  whether  to 

21  request  such  removal,  the  Secretary  shall  consider  any 

22  additional  expenses  or  inconvenience  to  the  parties; 

23  "(3)  the  jurisdiction  of  the  State  court  shall  be 

24  conditioned  upon : 

25  "(A)  a  finding  by  the  court  thtat  satisfactory 
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1  evidence  has  been  presented  showing  that  plan  par- 

2  ticipants  and  beneficiaries  have  been  adequately  noti- 

3  fied  of  the  action,  and  service  of  a  copy  of  the  com- 

4  plaint  or  petition  upon  the  Secretary  by  certified 

5  mail ;  and 

6  "(B)  the  right  of  a  participant  or  beneficiary 

7  or  the  Secretary  to  intervene  in  the  action  as  an 

8  interested  party." 

9  Sec.  15.  Such  Act  is  further  amended  by  adding  the 
10  following  section : 

H  "effective  date  of  amendments 

12  "Sec.  21.  (a)  The  provisions  of  subsection  (b)  (3), 

13  (4) ,  and  (5)  of  section  7,  as  amended  by  this  Act,  relating 

14  to  the  aggregating  of  items  reported  are  effective  two  years 

15  after  enactment  hereof. 

16  «  (b)  The  amendments  made  by  this  Act  to  the  report- 
1^  ing  requirements  of  the  Welfare  and  Pension  Plans  Dis- 
18  closure  Act  are  effective  upon  the  promulgation  of  revised 
1^  report  forms  by  the  Secretary. 

20  "(c)  All  other  amendments  to  the  Welfare  and  Pension 

^  Plans  Disclosure  Act  made  by  this  Act  are  effective  thirty 

22  days  after  enactment  hereof. 

23  "(d)  In  order  to  provide  for  an  orderly  disposition  of 
^  any  investment,  the  retention  of  which  would  be  deemed 
25  to  be  prohibited  by  this  Act,  and  in  order  to  protect  the 
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1  interest  of  the  fund  and  its  participants  and  its  beneficiaries, 

2  the  fiduciary  may  in  his  discretion  effect  the  disposition  of 

3  such  investment  within  three  years  after  the  date  of  enact- 

4  ment  of  this  Act  or  within  such  additional  time  as  the  Secre- 

5  tary  may  by  rule  or  regulation  allow,  and  such  action  shall 

6  be  deemed  to  be  in  compliance  with  this  Act." 

7'         Sec.  16.  The  table  of  contents  of  such  Act  is  amended 

8  to  read  as  follows : 

"TABLE  OF  CONTENTS 
"employee  benefits  protection  act 
"Sec.  1.  Short  title. 

"Sec.  2.  Findings  and  declaration  of  policy. 
"Sec.  3.  Definitions. 
"Sec.  4.  Coverage. 

"Sec.  5.  Duty  of  disclosure  and  reporting. 
"Sec.  6.  Description  of  the  plan. 
"Sec.  7.  Annual  reports. 
"Sec.  8.  Publication. 

"Sec.  10.  Reports  made  public  information. 
"Sec.  11.  Retention  of  records. 

"Sec.  12.  Reliance  on  administrative  interpretation  and  forms. 

"Sec.  13.  Bonding. 

"Sec.  14.  Fiduciary  responsibility. 

"Sec.  15.  Prohibition  against  certain  persons  holding  office. 

"Sec.  16.  Advisory  Council. 

"Sec.  17.  Administration. 

"Sec.  18.  Effect  of  other  laws. 

"Sec.  19.  Separability  of  provisions. 

"Sec.  20.  Effective  date. 

"Sec.  21.  Effective  date  of  amendments." 

9  Sec.  17.  (a)  Sections  664,  1027,  and  1954  of  title  18, 

10  United  States  Code,  are  amended  by  striking  out  tbe  words 

11  "Welfare  and  Pension  Plans  Disclosure  Act"  and  "Welfare 

12  and  Pension  Plans  Disclosure  Act,  as  amended"  wherever 

13  they  appear  and  inserting  in  lieu  thereof  the  words  "Em- 

14  ployee  Benefits  Protection  Act". 
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1  (b)  Subsection  (a)  of  section  1954  of  title  18,  United 

2  States  Code,  is  further  amended  by  striking  out  the  numbers 

3  "3  (3)  and  5  (b)  (1)  and  (2)  "  and  inserting  in  lieu  thereof 

4  the  words  "3(c)  and3(o)'\ 


[From  the  Congressional  Record — Senate,  April  18,  1973] 


Introduction  of  Bills  and  Joint  Resolutions 

The  following  bills  and  joint  resolutions  were  introduced,  read  the 
first  time  and,  by  unanimous  consent,  the  second  time,  and  referred  as 
indicated. 

******* 

By  Mr.  HANSEN  (for  Mr.  Curtis)  (for  himself,  Mr.  Hansen,  Mr.  Bennett, 
Mr.  Dominick,  and  Mr.  Fannin)  : 
S.  1631.  A  bill  to  strengthen  and  improve  the  private  retirement  system  by  es- 
tablishing minimum  standards  for  participation  in  and  for  vesting  of  benefits 
under  pension  and  profit-sharing  retirement  plans,  by  allowing  deductions  to  in- 
dividuals for  their  contributions  to  retirement  plans,  by  increasing  contribution 
limitations  for  self-employed  individuals  and  shareholder-employees  of  elect- 
ing small  business  corporations,  by  imposing  an  excise  tax  on  prohibited  transac- 
tions, and  for  other  purposes.  Referred  to  the  Committee  on  Finance. 

******* 

Introductory  Statement  of  Mr.  Hansen 

Mr.  Hansen.  Mr.  President,  the  distinguished  Senator  from  Ne- 
braska (Mr.  Curtis)  is  away  from  Washington  on  official  business  and 
I  am  introducing  for  him,  at  his  request,  and  for  Senators  Bennett, 
Dominick,  Fannin,  and  myself,  the  administration's  proposed  Individ- 
ual Retirement  Benefits  Act  of  1973. 

[The  text  of  S.  1631  follows :] 

(324) 


93d  Congress 

1st  Session 
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S.  1631 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  18,1973  .  , 

Mr.  Hansen  (for  Mr.  Curtis)  (for  himself,  Mr.  Hansen,  Mr.  Bennett,  Mr. 
Domjnick,  and  Mr.  Fannin)  introduced  the  following/bjll ;  which  was  read 
twice  and  referred  to  the  Committee  on  Finance  '* 


A  BILL 

To  strengthen  and  improve  the  private  retirement  system  by  es- 
tablishing minimum  standards  for  participation  in  and  for 
vesting  of  benefits  under  pension  and  profit-sharing  retire- 
ment plans,  by  allowing  deductions  to  individuals  for  their 
contributions  to  retirement  plans,  by  increasing"  contribution 
limitations  for  self-employed  individuals  and  shareholder- 
employees  of  electing  small  business  corporations,  by  impos- 

.  ing  an  excise  tax  on  prohibited  transactions,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

':<.i; 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE,  ETC. 

4  (a)  Shoet  Title— This  Act  may  be  cited  as  the 

5  "Retirement  Benefits  Tax  Act". 

•  •  ■  •  •  -  I'- 

ll 
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1  (b)  Amendment  of  1954  Code— Except  as  other- 

2  wise  expressly  provided,  whenever  in  this  Act  an  amend- 

3  ment  is  expressed  in  terms  of  an  amendment  to  a  section  or 

4  other  provision  of  the  Internal  Kevenue  Code  of  1954. 

5  SEC.  2.  MINIMUM  STANDARDS  RELATING  TO  FUNDING, 

6  ELIGIBILITY,  AND  VESTING. 

7  (a)  In  Genekal.— Section  401  (a)    (relating  to  re- 

8  quirements  for  qualification)  is  amended: 

9  (1)  by  inserting  at  the  end  of  paragraph  (7)  the 

10  following : 

11  "For  purposes  of  this  paragraph,  a  complete  discon- 

12  tinuance  of  contributions  under  a  defined  benefit  pension 

13  plan  occurs  if  the  amount  contributed  to  or  under  the 

14  plan  for  a  plan  year  beginning  after  December  31,  1973, 

15  is  less  than  the  minimum  funding  standard.  For  this 

16  purpose,  the  minimum  funding  standard  is  the  excess 

17  (if  any)  of— 

18  "  (A)  the  sum  of — 

19  "  (i)  the  normal  cost  of  the  plan  for  such 

20  year  plus  interest  on  the  unfunded  liability,  com- 

21  puted  under  the  funding  method  used  to  de- 

22  termine  normal  costs, 

23  "  (ii)  5  percent  of  the  unfunded  liability  for 

24  nonforfeitable  benefits  under  the  plan  (com- 

25  puted  as  the  excess  of  the  present  value  of 
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1  the  then  accrued  nonforfeitable  benefits  over 

2  the  fair  market  value  of  the  assets) ,  and 

3  "  (iii)  the  total  of  the  amounts  determined 

4  under  clauses  (i)  and  (ii)  with  respect  to  the 

5  plan  for  each  of  the  preceding  plan  years  be- 

6  ginning  after  December  31,  1973,  over 

7  "  (B)  the  total  of  the  amounts  contributed  to 

8  or  under  the  plan  for  each  of  the  preceding  plan 

9  years  beginning  after  December  31,  1973. 

10  The  minimum  funding  standard  determined  under  the 

11  preceding  sentence  shall  not  exceed  the  excess  (if  any) 

12  of  the  accrued  liability  under  the  entry  age  normal  fund- 

13  ing  method  (including  the  normal  cost  for  the  year) , 

14  over  the  fair  market  value  of  the  assets  held  under  the 

15  plan.  In  lieu  of  the  minimum  funding  standard  other- 

16  wise  provided  under  this  paragraph,  the  Secretary  or  his 

17  delegate  may  authorize  the  use  of  another  minimum 

18  funding  standard  which  results  in  a  satisfactory  rate  of 

19  funding.",  and 

20  (2)  by  adding  at  the  end  thereof  the  following  new 

21  paragraphs : 

22  "  (11)  A  trust  shall  not  constitute  a  qualified  trust 

23  under  this  section  if  the  plan  of  which  such  trust  is  a 

24  part  requires,  as  a  condition  of  participation,  that  an 

25  employee — 
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'*!  "(A)  kave  fe  period  of  continuous  service  with 

2  the  employer  (or,  in  accordance  with  regulations 

3  prescribed  by  the  Secretary  or  his  delegate,  a  prede- 

4  cesser  of  the  employer)  in  excess  of  3  years, 

5  u  (B)  have  attained  an  age  in  excess  of  30 

6  years,  or 

7  "(C)  have  not  attained  an  age  which  is  greater 
S  than  the  normal  retirement  age  under  the  plan  re- 
S  duced  by  5  years. 

1C  The  Secretary  or  his  delegate  shall  by  regulation  define 

11  the  term  'normal  retirement  age  under  the  plan'  for 

12  purposes  of  this  paragraph. 

1&  "(12)  (A)  Except  as  provided  in  subparagraphs 

14  (B)  and  (C),  a  trust  snail  not  constitute  a  qualified 

15  trust  under  this  section  unless,  under  the  plan  of  which 

16  such  trust  is  aipart,  an  employee's  rights  in  his  accrued 

17  benefit  derived '  from  his  own  contributions  are  non- 
18  forfeitable  (other  than  by  reason  of  death)  ;  his  rights 

19  in  at  least  50  percent  of  his  accrued  benefit1  derived  from 

20  employer  contributions  become  nonforfeitable  (other 

21  than  by  reason  of  death)  — 

22  ''  144  (i)  as  of  the  close  of  the  first  plan  year  in 
28  which  the  sum  of  his  age  and  the  period  of  his 

24  active  participation  in  the  plan  equals  or  exceeds 

25  50  years,  or 
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"  (ii)  as  of  the  time  he,  has  completed  3  years 
of  continuous  service  with  the  .employer  (or,  in  acr 
cordance  with  regdations  freserihe^  by  the  Sec- 
retary or  his  delegate,  a  predecessor  of  the  em- 
ployer) , 

whichever  occurs  later;  and  his  rights  in  the  remaining 
percentage  of  all  of  his  accrued  benefit  derived  from 
employer  contributions  become  nonforfeitable  (other 
than  by  reason  of  death)  not  less  rapidly  than  ratably 
over  the  next  succeeding  5  plan  years. 

"(B)  A  trust  which  is  a  part  of  a  plan  to  which 
employees  are  required  to  contribute  as  a  condition  of 
participation  shall  not  be  disqualified  under  this  para- 
graph merely  because  an  employee's  rights  in  his  accrued 
benefit  derived  from  employer  contributions  under  the 
plan  are  forfeitable  if,  by  reason  of  his  separation  from 
the  service  or  termination  of  his  active  participation  in 
the  plan,  he  voluntarily  withdraws  all  or  a  part  of  the 
amount  contributed  by  him. 

"(C)  This  paragraph  shall  not  apply  to  contribu- 
tions which,  under  provisions  of  the  plan  adopted  pursu- 
ant to  regulations  prescribed  by  the  Secretary  or  his  dele- 
gate to  preclude  discrimination  prohibited  by  paragraph 
(4) .  may  not  be  used  to  provide  benefits  for  designated 
employees  in  the  event  of  early  termination  of  the  plan. 
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1 

"  (D)  For  purposes  of  this  paragraph  and  subsection 

2 

(d)  (2)  (A),  an  employee's  accrued  benefit  as  of  any 

3 

applicable  date  is — 

4 

"  (i)  in  the  case  of  a  defined  benefit  pension 

5 

plan,  except  as  provided  under  subparagraph  (F), 

6 

the  annual  benefit  commencing  at  normal  retirement 

7 

age  to  which  he  would  be  entitled  under  the  plan 

8 

as  in  effect  at  such  time  if  he  continued  to  earn 

9 

annually  until  normal  retirement  age  the  same  rate 

10 

of  compensation  as  he  earned  at  such  time  (based 

11 

upon  his  earnings  during  the  12  preceding  months 

12 

or,  if  shorter,  the  actual  preceding  period  of  employ- 

13 

ment)  multiplied  by  a  fraction,  the  numerator  of 

14 

which  is  the  total  number  of  his  years  of  service 

15 

with  the  employer  (or  in  accordance  with  regula- 

16 

tions  prescribed  by  the  Secretary  or  his  delegate,  a 

17 

predecessor  of  the  employer)  performed  as  of  such 

18 

time,  and  the  denominator  of  which  is  the  total 

19 

number  of  years  of  service  he  would  have  performed 

20 

as  of  normal  retirement  age  if  he  had  continued  to 

21 

be  employed  by  the  employer  until  attaining  such 

22 

age,  except  that  the  denominator  of  such  fraction 

23 

shall  not  be  less  than  15  nor  more  than  40,  or 

34 

"  (ii)  in  the  case  of  a  plan  other  than  a  defined 
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1  benefit  pension  plan,  the  balance  of  the  account  or 

2  accounts  for  such  employee  as  of  that  time. 

3  For  purposes  of  this  subparagraph,  the  fraction  referred 

4  to  in  clause  (i)  shall  be  equal  to  one  at  normal  retire- 

5  ment  age  and  shall  never  exceed  one.  In  the  case  of  a 

6  defined  benefit  pension  plan  which  permits  voluntary 

7  employee  contributions,  the  portion  of  an  employee's 

8  accrued  benefit  derived  from  such  contributions  shall 

9  be  treated  as  an  accrued  benefit  derived  from  contribu- 

10  tions  under  a  plan  other  than  a  defined  benefit  pension 

11  plan. 

12  "(E)  For  purposes  of  this  paragraph,  an  employee's 

13  accrued  benefit  derived  from  employer  contributions  as 

14  of  any  applicable  date  is  the  excess  of  the  accrued  bene- 

15  fit  determined  under  subparagraph  (D)  for  such  em- 

16  ployee  as  of  such  applicable  date  over  the  amount  of  the 

17  accrued  benefit  derived  from  contributions  made  by  such: 

18  employee  as  of  such  date.  With  respect  to  a  plan  other 

19  than  a  defined  benefit  pension  plan,  the  amount  of  ac- 

20  crued  benefit  derived  from  contributions  made  by  an 

21  employee  is  the  benefit  attributable  to  the  balance  of  the 

22  employee's  separate  account  consisting  only  of  his  con- 

23  tributions  and  the  income,  gains  and  losses  attributable 

24  thereto  or,  if  a  separate  account  is  not  maintained  with 
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1  respect  to  an  employee's  contributions  under  such  a 

2  plan,  is  an  amount  which  bears  the  same  ratio  to  the 

3  total  accrued  benefit  as  the  total  amount  of  the  em- 

4  ployee's  contributions  (less  withdrawals)  bears  to  the 

5  total  amount  of  such  contributions  and  the  contributions 
$  made  on  his  behalf  by  the  employer.  With  respect  to  a 

7  denned  benefit  pension  plan  providing  an  annual  benefit 

8  in  the  form  of  a  single  life  annuity  commencing  at  normal 

9  retirement  age,  the  amount  of  the  accrued  benefit  de- 

10  rived  from  contributions  made  by  an  employee  as  of  any 

11  applicable  date  is  the  annual  benefit  equal  to  the  em- 

12  '.  ployee's  accumulated  contributions  multiplied  by  the 

13  appropriate  conversion  factor.  For  this  purpose,  the  term 

14  'appropriate  conversion  factor'  meang  the  factor  neces- 

15  sary  to  convert  an  amount  equal  to  the  accumulated 
IQ  contributions  to  a  single  life  annuity  commencing  at 

17  normal  retirement  age  and  shall  be  10  percent  for  a 

18  normal  retirement  age  of  65  years.  For  other  normal  re- 
19 ;  tirement  ages  the  conversion  factor  shall  be  determined 

20  in  accordance  with  regulations  prescribed  by  the  Secre- 

21  tary  or  his  delegate.  For  purposes  of  this  subparagraph, 

22  the  term  'accumulated  contributions'  means  the  total  of: 

23  "  (i)  all  mandatory  contributions  made  by  the 

24  employee  before  the  end  of  the  last  plan  year  re- 

25  ferred  to  in  paragraph  (14)  (A)    (i)  or  (ii),  to- 
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1  gether  with  interest  (if  any)  credited  thereon  under 

2  the  plan  to  the  end  of  such  plan  year  (to  the  extent 

3  such  contributions  and  interest  are  nonforfeitable  on 

4  the  applicable  date) ,  and  insert  compounded  annu- 

5  ally  thereafter  at  the  rate  of  5  percent  per  annum, 

6  to  the  date  upon  which  the  employee  would  attain 

7  normal  retirement  age,  and 

8  "  (ii)  all  mandatory  contributions  made  by  the 

9  employee  after  the  end  of  the  last  plan  year  refer- 

10  red  to  in  paragraph  (14)  (A)  (i)  or  (ii) ,  together 

11  with  interest  on  such  contributions  compounded  an- 

12  nually  at  the  rate  of  5  percent  per  annum  to  the 

13  date  upon  which  the  employee  would  attain  nor- 

14  ma!  retirement  age. 

15  The  accrued  benefit  derived  from  contributions  made  by 

16  an  employee  shall  not  exceed  the  accrued  benefit  deter- 

17  mined  under  subparagraph  (D).  For  purposes  of  this 

18  subparagraph,  mandatory  contributions  made  by  an  em- 

19  ployee  are  the  contributions  that  are  required  to  be  made 

20  under  the  plan  to  receive  any  benefit  derived  from  em- 

21  ployer  contributions. 

22  "(F)  For  purposes  of  this  paragraph,  in  the  case 

23  of  any  defined  benefit  pension  plan,  if  an  employee's 

24  accrued  benefit  is  to  be  determined  as  an  amount  other 
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1  than  an  annual  benefit  commencing  at  normal  retirement 

2  date,  or  if  the  amount  of  accrued  benefit  derived  from 

3  contributions  made  by  an  employee  is  to  be  determined 

4  with  respect  to  a  benefit  other  than  an  annual  benefit 

5  in  the  form  of  a  single  life  annuity  commencing  at  nor- 

6  mal  retirement  age,  the  employee's  accrued  benefit,  or 

7  the  amount  of  accrued  benefit  derived  from  contribu- 
g  tions  made  by  an  employee,  as  the  case  may  be,  shall 
9  be  the  actuarial  equivalent  (determined  in  accordance 

20  with  regulations  prescribed  by  the  Secretary  or  his  dele- 

11  gate)  of  such  benefit  or  amount  determined  under  sub- 

12  paragraph  (D)  or  (E). 

13  "(13)  (A)   Except  as  provided  in  subparagraph 

14  (B) ,  a  trust  which  is  a  part  of  a  defined  benefit  pension 

15  plan  in  existence  on  December  31,  1972,  shall  not  be  dis- 
1Q  qualified  under  paragraph  (12)  merely  because  the  plan 
yj  of  which  it  is  a  part  provides  that  an  employee's  accrued 

benefit  derived  from  employer  contributions  for  any  plan 
year  is  forfeitable  if — 

2q  "  (i)  for  such  plan  year  the  sum  of  the  periodic 

21  benefit  payments  to  retired  participants  exceeds  the 

22  benefit  accruals    (determined  in  accordance  with 

23  regulations  prescribed  by  the  Secretary  or  his  dele- 

24  gate)  by  active  participants,  and 

2r  "  (ii)  as  of  the  beginning  of  such  plan  year, 
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1  the  sum  of  the  present  values  of  accrued  plan  liabil- 

2  .  ities  to  active  and  retired  participants  exceeds  the 

3  fair  market  value  of  plan  assets. 

4  "(B)  Subparagraph  (A)  shall  not  apply — 

5  "  (i)   for  any  plan  year  which  begins  after 

6  December  31,  1972,  in  which  the  plan  is  amended 

7  to  provide  additional  or  increased  benefits; 

8  "  (ii)  for  any  plan  year  beginning  after  the  plan 

9  year  described  in  clause  (i)  ;  or 

10  "  (iii)  for  any  plan  year  which  begins  after 

11  December  31,  1972,  and  which  precedes  the  plan 

12  year  described  in  clause  (i)  by  not  more  than  five 

13  plan  years. 

14  "(14)  (A)  Except  as  provided  by  subparagraph 

15  (B) ,  paragraphs  (11)  and  (12)  shall  not  apply  in  the 

16  case  of  a  plan  in  existence  on  December  31,  1972,  with 

17  respect  to  the  eligibility  of  participants  or  the  benefits 

1 8  accrued  under  such  plan  during — 

19  "(i)  a  plan  which  begins  before  January  1, 

20  1975,  or 

21  "  (ii)  if  later,  a  plan  year  ending  before  the 

22  termination  of  an  agreement,  pursuant  to  which  the 

23  plan  is  maintained,  which  the  Secretary  or  his  dele- 

24  gate  finds  to  be  a  collective-bargaining,  agreement, 
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1  between  employee  representatives  and  one  or  more 

2  employers,  in  effect  on  December  31,  1972. 

3  For  purposes  of  clause  (ii) ,  the  date  on  which  an  agree- 

4  ment  terminates  shall  be  determined  without  regard  to 

5  any  extension  thereof  agreed  to  after  December  31, 

6  1972. 

7  "(B)  Paragraph  (12)  shall  apply  to  all  benefits 

8  accrued  under  the  plan  unless — 

9  "  (i)  the  conditions  of  nonforfeitability  pro- 
10  vided  under  the  plan  as  in  effect  on  December  31, 
H  1972,  remain  in  effect  with  respect  to  benefits  ac- 

12  crued  during  any  plan  year  referred  to  in  subpara- 

13  graph  (A)  (i)  or  (ii),  and 

14  "  (ii)  in  the  case  of  a  profit  sharing,  stock  bo- 

15  nus,  or  money  purchase  pension  plan,  separate  ac- 
IQ  counts  are  maintained  with  respect  to  the  bene- 
17  fits  accrued  during  the  plan  years  referred  to  in  sub- 
lg  paragraph  (A)   (i)  or  (ii) 

19  (b)  Plans  Benefiting  Owner-Employees— Sec- 

20  tion  401  (d)   (relating  to  additional  requirements  for  qualifi- 

21  cation  of  trusts  and  plans  benefiting  owner-employees)  is 

22  amended — 

23  (1)   Vesting. — By  striking  out  paragraph  (2) 

24  ( A )  and  inserting  in  lieu  thereof : 

25  "(A)    an  employee's  rights  to  his  accrued 
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1  benefit  derived  from  his  own  contributions  (within 

2  the  meaning  of  subsection  (a)  (12))  are  nonforfeit- 

3  able  (other  than  by  reason  of  death) ,  and  his  rights 

4  in  at  least  50  percent  of  such  accrued  benefit  de- 

5  rived  from  employer  contributions  (within  the  mean- 

6  ing  of  subsection    (a)  (12))    are  nonforfeitable 

7  (other  than  by  reason  of  death)  as  of  the  close  of 

8  the  first  plan  year  in  which  the  sum  of  his  age  and 

9  the  period  of  his  active  participation  in  the  plan 

10  equals  or  exceeds  35  years,  and  his  rights  in  the 

11  remaining  percentage  of  all  of  his  accrued  benefit 

12  derived  from  employer  contributions  become  non- 
13  forfeitable  (other  than  by  reason  of  death)  not  less 

14  rapidly  than  ratably  over  the  next  succeeding  5  plan 

15  years;  and". 

16  (2)   Eligibility  conditions. — By  striking  out 

17  paragraph  (3)  and  inserting  in  lieu  thereof: 

18  "(3)  THE  PLAN  BENEFITS  — 

19  "  (A)  each  employee  who  has  not  attained  the 

20  age  of  30  years  and  has  a  period  of  continuous 

21  service  with  the  employer  of  3  or  more  years, 

22  "  (B)  each  employee  who  has  attained  the  age 

23  of  30  years  but  has  not  attained  the  age  of  35  years 

24  and  has  a  period  of  continuous  service  with  the  em- 

25  ployer  of  2  or  more  years,  and 
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1  "(C)  each  employee  who  has  attained  the  age 

2  of  35  years  and  who  has  a  period  of  continuous 

3  service  with  the  employer  of  1  or  more  years. 

4  For  purposes  of  the  preceding  sentence,  the  term  'em- 

5  ployee'  does  not  include  any  employee  whose  customary 

6  employment  is  for  not  more  than  20  hours  in  any  one 

7  week  or  is  for  not  more  than  5  months  in  any  calendar 

8  year.  For  purposes  of  this  paragraph,  under  regulations 

9  prescribed  by  the  Secretary  or  his  delegate,  the  term 
10  'employer'  shall  include  a  predecessor  of  the  employer." 
H  (c)  Conforming  Amendments. — 

12  (1)  Section  404  (a)  (2)   (relating  to  deduction  for 

13  contributions  of  an  employer  to  employees'  annuity 

14  plan)  is  amended  by  striking  out  "and  (8),  and,  if 

15  applicable,  the  requirements  of  section  401  (a)  (9)  and 

16  (10)  and  of  section  401(d)    (other  than  paragraph 

17  (1)  ),"  and  inserting  in  lieu  thereof  "(8),  (11),  (12), 

18  and  (13) ,  and,  if  applicable,  the  requirements  of  section 

19  401  (a)  (9)  and  (10) ,  section  401  (c)  (6) ,  and  section 

20  401  (d)  (other  than  paragraph  ( 1 )  ) ,". 

21  (2)  Section  405  (a)  (1)  (relating  to  qualified  bond 

22  purchase  plans)  is  amended  by  striking  put  "and  (8) 

23  and,  if  applicable,  the  requirements  of  section  401  (a) 

24  (9)  and  (10)  and  of  section  401  (d)   (other  than  para- 

25  graphs  (1),  (5)  (B),  and  (8));  and"  and  inserting 
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1  in  lieu  thereof  "(8),  and  (11),  and,  if  applicable,  the 

2  requirements  of  section  401(a)    (9)  and  (10)  and  of 

3  section  401  (d)   (other  than  paragraphs  (1),  (2)  (A), 

4  (5)  (B),and  (8));  and", 

5  (3)  Section  805(d)  (1)  (C)    (relating  to  defini- 

6  tion  of  pension  plan  reserves)  is  amended  by  striking 

7  out  "and  (8)  "  and  inserting  in  lieu  thereof  "  (8) ,  (11) , 

8  (12),  and  (13)". 

9  (d)  Effective  Dates. — 

10  ( 1 )  General  eule. — Except  as  provided  by  para- 

11  graph  (2),  the  amendments  made  by  this  section  shall 

12  be  effective  after  the  date  of  enactment  of  this  Act. 

13  (2)  Exception. — The  amendments  made  by  sub- 

14  section  (b)  (2)  shall  not  apply  for  a  plan  year  begin- 

15  ning  before  January  1,  1975,  in  the  case  of  a  trust  or 

16  contract  which  is  a  part  of  a  plan  in  existence  on  De- 

17  cember  31,  1972. 

18  SEC.  3.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 

19  (a)  In  General. — Part  VII  of  subchapter  B  of  chap- 

20  ter  1  (relating  to  additional  itemized  deductions  for  individu- 

21  als)  is  amended  by  redesignating  section  219  as  220  and  in- 

22  serting  after  section  218  the  following  new  section: 

23  "SEC.  219.  RETIREMENT  SAVINGS. 

24  "  (a)  Deduction  Allowed. — Subject  to  the  limitations 

25  imposed  by  subsections  (b)  and  (c) ,  in  the  case  of  an  in- 
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1  dividual,  there  shall  be  allowed  as  a  deduction  amounts  paid 

2  in  cash  during  the  taxable  year  by  such  individual — 

3  "  ( 1 )  to  or  under  a  qualified  individual  retirement 

4  account  described  in  section  408  (a)  which  is  exempt 

5  from  tax  under  section  501 (a) ,  if  the  individual  es- 

6  tablished  such  account, 

7  "(2)  to  an  employees'  trust  described  in  section 

8  401  (a)  which  is  exempt  from  tax  under  section  501 

9  (a) ,  for  his  benefit, 

10  "(3)  for  the  purchase  of  an  annuity  contract  for 

H  the  individual  under  a  plan  which  meets  the  require- 

12  ments  of  section  404  (a)  (2) ,  or 

13  "  (4)  to  or  under  a  qualified  bond  purchase  plan 

14  described  in  section  405  (a) ,  for  his  benefit. 

15  "  (b)  Limitations — 

16  "  ( 1 )    GrBNERAL  rule. — Except  as  provided  in 

17  paragraphs  (2)  and  (3),  the  amount  allowable  as  a 
lg  deduction  under  subsection  (a)  to  an  individual  for  any 

19  taxable  year  shall  not  exceed  an  amount  equal  to  20 

20  percent  of  his  earned  income  paid  or  accrued  for  such 

21  taxable  year,  or  $1,500,  whichever  is  the  lesser.  This 

22  limitation  shall  apply  to  the  sum  of  the  amounts  paid 

23  during  the  taxable  year  by  the  individual  to  or  under 

24  all  accounts,  trusts,  and  plans  described  in  subsection 

25  (a>- 
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1  "  (2)  Reduction  on  account  of  employee  con- 

2  teibutions  to  qualified  pension,  etc.,  plans. — 

3  The  amount  of  the  limitation  otherwise  determined  un- 

4  der  this  subsection  for  any  taxable  year  shall  be  reduced 

5  by  the  amount  (determined  in  accordance  with  regula- 

6  tions  prescribed  by  the  Secretary  or  his  delegate)  of 

7  contributions  paid  on  behalf  of  the  individual  by  his  em- 

8  ployer  (including  an  employer  within  the  meaning  of 

9  section  401  (c)  (4) )  for  the  individual's  taxable  year — 

10  "(A)  to  an  employees'  trust  described  in  sec- 

11  tion  401  (a)  which  is  exempt  from  tax  under  sec- 

12  tion  501  (a) , 

13  "(B)  for  the  purchase  of  an  annuity  contract 

14  under  a  plan  which  meets  the  requirements  of  sec- 

15  tion  404  (a)  (2), 

16  "(C)  to  or  under  a  qualified  bond  purchase 

17  plan  described  in  section  405  (a) ,  or 

18  "(D)  for  the  purchase  of  an  annuity  contract 

19  described  in  section  403  (b) . 

20  In  accordance  with  regulations  prescribed  by  the  Sec- 

21  retary  or  his  delegate,  the  amount  of  contributions  de- 

22  scribed  in  subparagraphs  (A),  (B),  and  (C)  of  the 

23  preceding  sentence  paid  on  behalf  of  an  individual  by 

24  his  employer  for  his  taxable  year  may,  at  the  option 
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1  of  the  individual,  be  considered  to  be  7  percent  of  his 

2  earned  income  paid  or  accrued  for  such  taxable  year 

3  attributable  to  the  performance  of  personal  services  for 

4  such  employer.  The  previous  sentence  shall  not  apply 

5  in  the  case  of  a  contribution  on  behalf  of  an  owner- 

6  employee  within  the  meaning  of  section  401  (c)  (5) . 

7  "(3)  Reduction  for  certain  employees— If 

8  an  individual  has  earned  income  for  the  taxable  year 

9  which  is  not  subject  to  tax  under  chapter  2,  21,  or  22, 

10  the  amount  of  the  hmitation  otherwise  determined  under 

11  this  subsection  for  such  year  shall  be  reduced  by  an 

12  amount  equal  to  the  tax  (or  the  increase  in  tax)  that 

13  would  have  been  imposed  upon  such  income  under 

14  section  3101  for  the  taxable  year  had  such  income  con- 

15  stituted  wages  (as  defined  in  section  3121  (a)  )  received 

16  by  him  with  respect  to  employment  (as  defined  in  sec- 

17  tion  3121(b)). 

18  "(4)    Contributions  made  after  age  70| 

19  years. — No  deduction  shall  be  allowed  under  this  sec- 

20  tion  with  respect  to  any  payment  described  in  subsec- 

21  tion  (a)  which  is  made  by  an  individual  who  has  at- 

22  tained  the  age  of  70i  years. 

23  "(c)  Recontributed  Amounts. — No  deduction  shall 

24  be  allowed  under  this  section  with  respect  to  a  contribution 
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1  to  which  section  72  (p)  (2)  (C),  402(a)    (6)  or  (7),  or 

2  403  (a)   (4)  or  (5),  applies. 

3  "(d)  Maeeied  Individuals. — In  the  case  of  a  married 

4  individual  (as  defined  in  section  153),  the  amount  deter- 

5  mined  under  subsection  (b)  (1)  shall  be  determined 
(j  without   regard   to   the    earned   income    of   his  '  spouse 

7  and  without  regard  to  contributions  described  in  subsection 

8  (b)  (2)  paid  on  behalf  of  his  spouse.  Tor  purposes  of  this 

9  section,  the  earned  income  of  a  married  individual  shall  be 

10  determined  without  regard  to  the  community  property  laws 

11  of  a  State. 

12  "(e)   Eaened  Income  Defined. — For  purposes  of 

13  this  section,  the  term  'earned  income'  means  any  income 

14  which  is  earned  income  within  the  meaning  of  section  401 

15  (c)  (2)  or  911(b). 

16  "(f)    Time  Conteibutions  Deemed  Made— For 

17  purposes  of  this  section  and  section  408,  an  individual  shall 

18  be  deemed  to  have  made  a  payment  during  the  taxable  year 

19  if  the  payment  is  on  account  of  such  taxable  year  and  is 

20  made  not  later  than  the  time  prescribed  by  law  for  filing 

21  the  return  for  such  taxable  year    (including  extensions 

22  thereof) ." 

23  (b)  Individual  Retirement  Accounts. — Part  I  of 

24  subchapter  D  of  chapter  1  (relating  to  pension,  etc.  plans)  is 
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1  amended  by  adding  at  the  end  thereof  the  following  new 

2  section : 

3  "SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

4  "(a)  Requirements  for  Qualification— A  trust 

5  created  or  organized  in  the  United  States  shall  constitute  a 

6  qualified  individual  retirement  account  under  this  section  pro- 

7  vided  that  under  a  written  governing  instrument — 

8  "  ( 1 )  it  is  maintained  for  the  purpose  of  distributing 

9  the  contributions  thereto  and  the  income  therefrom  to 

10  the  individual  who  established  it  or  his  beneficiaries; 

11  "  (2)  except  in  the  case  of  a  contribution  to  which 

12  section  72  (p)  (2)  (C) ,  402  (a)  (6) ,  or  403  (a)  (4)  ap- 

13  plies,  contributions  thereto  during  any  taxable  year  may 

14  not  exceed  the  excess  of — 

15  "  (A)  the  limitation  provided  by  section  219 

16  (b)  for  such  taxable  year,  over 

17  "  (B)  the  sum  of  the  amounts  paid  by  such 

18  individual  during  such  year — 

19  "  (i)  to  an  employees'  trust  described  in 

20  section  401  (a)  which  is  exempt  from  tax  un- 

21  der  section  501  (a) ,  for  his  benefit, 

22  "  (ii)  for  the  purchase  of  an  annuity  con- 

23  tract  for  the  individual  under  a  plan  which 

24  meets  the  requirements  of  section  404(a)  (2), 

25  or 
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1  "  (iii)  to  or  under  a  qualified  bond  pur- 

2  chase  plan  described  in  section  405  (a) ,  for 
H  his  benefit, 

4  and  may  be  made  only  by  the  individual  who  estab- 

5  lished  such  account; 

"  (3)  the  assets  thereof  may  not  be  commingled 

7  with  other  property  except  in  a  common  trust  fund; 

8  "(4)  the  assets  thereof  are  required  to  be  held  in 

9  trust  by,  or  in  the  custody  of,  a  bank  (as  defined  in 

10  section  401  (d)  (1)  )  or  other  person  who  demonstrates 

11  to  the  satisfaction  of  the  Secretary  or  his  delegate  that 

12  the  manner  in  which  such  other  person  will  hold  or  have 

13  custody  of  such  assets  will  be  consistent  with  the  re- 

14  quirements  of  this  section ; 

15  "  (5)  the  entire  interest  of  the  individual  who  estab- 

16  lished  it  will  be  distributed  to  him  not  later  than  his 

17  taxable  year  in  which  he  attains  the  age  of  70-J-  years, 

18  or  will  be  distributed,  commencing  not  later  than  such 

19  taxable  year,  in  accordance  with  regulations  prescribed 

20  by  the  Secretary  or  his  delegate,  over — 

21  "(A)  the  life  of  such  individual  or  the  lives 

22  of  such  individual  and  his  spouse,  or 

23  "  (B)  a  period  not  extending  beyond  the  life 

24  expectancy  of  such  individual  or  the  life  expectancy 

25  of  such  individual  and  his  spouse; 
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1  "(6)  if  the  individual  who  established  it  dies  be- 

2  fore  his  entire  interest  has  been  distributed  to  him,  or  if 

3  distribution  has  been  commenced  in  accordance  with 

4  paragraph  (5)  to  his  surviving  spouse  and  such  sur- 

5  viving  spouse  dies  before  the  entire  interest  has  been 

6  distributed  to  such  surviving  spouse,  the  entire  interest 

7  (or  the  remaining  part  of  such  interest  if  distribution 

8  thereof  has  commenced)  will,  within  5  years  after  his 

9  death  (or  the  death  of  his  surviving  spouse)  be  dis- 

10  tributed,  or  applied  to  the  purchase  of  an  immediate 

11  annuity  for  his  beneficiary  or  beneficiaries  (or  the  bene- 

12  ficiary  or  beneficiaries  of  his  surviving  spouse)  which 

13  will  be  payable  for  the  life  of  such  beneficiary  or 

14  beneficiaries  (or  for  a  term  certain  not  extending  beyond 

15  the  life  expectancy  of  such  beneficiary  or  beneficiaries) 

16  and  which  will  be  immediately  distributed  to  such  bene- 

17  ficiary  or  beneficiaries ;  and 

18  "(7)  if  contributions  thereto  may  be  used  for  the 

19  purchase  of  an  annuity  or  similar  contract  issued  by  a 

20  Hfe  insurance  company,  any  refunds  of  premiums  are 

21  applied  within  the  current  taxable  year  or  next  succeed- 

22  ing  taxable  year  toward  the  payment  of  future  premiums 

23  or  the  purchase  of  additional  benefits. 

24  For  purposes  of  this  title,  a  custodial  account,  annuity  con- 

25  tract,  or  other  similar  arrangement  shall  be  treated  as  a  trust 
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1  constituting  a  qualified  individual  retirement  account.  For 

2  purposes  of  paragraph  (4) ,  if  the  assets  are  held  in  custody, 

3  record  title  to  the  assets  shall  be  in  the  name  of  the  custodian 

4  or  his  nominee.  Paragraph  (6)  shall  not  apply  if  distribution 

5  of  the  interest  of  such  individual  has  commenced  and  such 

6  distribution  is  for  a  term  certain  over  a  period  permitted 

7  under  paragraph  (5). 

8  "(b)  Special  Rules  — 

9  "  ( 1 )   Excess  contributions— To  the  extent 

10  that  contributions  during  any  taxable  year  to  a  qualified 

11  individual  retirement  account  are  not  deductible  under 

12  section  219,  they  shall  be  treated,  under  regulations  pre- 

13  scribed  by  the  Secretary  or  his  delegate,  in  the  same 

14  manner  as  provided  for  in  paragraphs  (2)  and  (3)  of 

15  section  401  (e)   (relating  to  excess  contributions  on  be- 

16  half  of  owner-employees) . 

17  "(2)  Community  property  laws— This  section 

18  shall  be  applied  without  regard  to  the  community  prop- 

19  erty  laws  of  any  State. 

20  "(c)  Treatment  as  Qualified  Trust  Benefiting 

21  Owner-Employee.— Solely  for  purposes  of  subchapter  F, 

22  chapter  44,  and  subtitle  F,  a  qualified  individual  retirement 

23  account  shall  be  treated  as  a  trust  described  in  section  401  (a) 

24  which  is  part  of  a  plan  providing  contributions  Or  benefits 

25  for  employees  some  or  all  of  whom  are  owner-employees 
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1  (as  defined  in  section  401  (c)  (3)  ) ,  the  individual  who  es- 

2  tablished  such  qualified  individual  retirement  account  shall 

3  be  treated  as  an  owner-employee  for  whom  such  contribu- 

4  tions  or  benefits  are  provided,  and  the  person  holding  or 

5  having  custody  of  the  assets  of  such  qualified  individual 

6  retirement  account  shall  be  treated  as  the  trustee  of  such 

7  trust.  If  section  72  (p)  (2)  (C) ,  402  (a)  (6) ,  or  403  (a)  (4) 

8  applies  to  a  contribution  to  a  qualified  individual  retirement 

9  account,  chapter  44  shall  not  be  applied  to  such  contribution. 

10  "(d)  Taxability  of  Beneficiary  of  Qualified 

11  Individual  Retirement  Account. — 

12  "(1)  In  general. — Except  as  provided  in  para- 

13  graphs  (2)  and  (3),  the  amount  actually  paid,  dis- 

14  tributed  or  made  available  to  any  payee  or  distributee 

15  by  a  qualified  individual  retirement  account  shall  be 

16  taxable  to  him  in  the  year  in  which  actually  paid  or 

17  distributed  under  section  72  (relating  to  annuities) . 

18  "(2)  Recontributed  amounts. — Amounts  paid 

19  or  distributed  by  a  qualified  individual  retirement  ac- 

20  count,  except  amounts  distributed  pursuant  to  provisions 

21  of  the  governing  instrument  meeting  the  requirements 

22  of  subsection  (a)  (5) ,  shall  not  be  includible  in  gross 

23  income  in  the  year  paid  or  distributed  to  the  extent  that 

24  such  amounts  are  not  subject  to  the  tax  imposed  by  sec- 
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1  tion  72  (p)  (3)  by  reason  of  the  application  of  section 

2  72  (p)  (2)  (C). 

3  "(3)  Kepayment  of  excess  contributions. — 

4  Amounts  paid  or  distributed  under  subsection  (b)  (1) 

5  by  a  qualified  individual  retirement  account  shall  not  be 

6  includible  in  gross  income  in  the  year  paid  or  distributed. 

7  "(4)  Applicability  of  section  7  2(m).— Under 

8  regulations  prescribed  by  the  Secretary  or  his  delegate, 

9  an  individual  who  establishes  a  qualified  individual  fe- 

10  tirement  account  shall  be  treated  as  an  employee  who  is 

11  an  owner-employee  for  purposes  of  applying  paragraphs 

12  (2)  and  (4)  of  section  72  (m)    (relating  to  special 

13  rules  applicable  to  employee  annuities  and  distributions 

14  under  employee  plans) . 

15  "  (e)  Treatment  of  Nonqualified  or  Nonexempt 

16  Account. — If  for  the  preceding  taxable  year  of  a  trust  it 

17  was  described  in  subsection  (a)  and  was  exempt  from  tax 

18  under  section  501  (a)  and  if  for  the  taxable  year  such  trust 

19  is  not  exempt  from  tax  under  section  501  (a) ,  the  fair  market 

20  value  of  the  account  at  the  beginning  of  the  taxable  year, 

21  reduced  by  any  contributions  of  the  individual  who  estab- 

22  lished  such  account  which  were  not  deductible  under  section 

23  219,  shall  be  included  in  the  gross  income  of  the  individual 

24  who  established  such  account  or  his  beneficiary  as  if  the 
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1  assets  of  the  trust  had  been  distributed  on  the  first  day  of 

2  the  taxable  year. 

3  "(f)  Ceoss  References.— 

"For  excise  tax  on  a  qualified  individual  retirement 
account,  see  section  4960. 

"(2)  For  additional  tax  on  certain  distributions  from  a 
qualified  individual  retirement  account,  see  section 
72(p)." 

4  (c)   Treatment  of  Distributions  From  Indi- 

5  "vtdual  Retirement  Accounts.— Section  72  (relating 

6  to  annuities)  is  amended — 

7  (1)  by  striking  out  subsection  (m)  (1), 

8  (2)  by  inserting  after  "section  401  (c)  (1)  "  in  sub- 

9  section  (m)  (2)  ",  or  under  section  219", 

10  (3)  by  striking  out  at  the  end  of  subsection  (m) 

11  (3)  (A)  (i)  "or", 

12  (4)  by  striking  out  at  the  end  of  subsection  (m) 

13  (3)  (A)  (ii)  "participant."  and  inserting  in  lieu  thereof 

14  "participant,  or", 

15  (5)  by  inserting  after  subsection  (m)  (3)  (A)  (ii) 

16  the  following  new  clause — 

17  "  (iii)  purchased  by  a  trust  described  in 

18  section  408  (a)  which  is  exempt  from  tax  under 

19  section  501  (a).", 

20  (6)  by  striking  out  subsection  (m)  (3)  (B)  and 

21  inserting  in  lieu  thereof : 

22  "(B)  Any  contribution  to  a  plan  described  in 
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1  subparagraph  (A)  (i)  or  a  trust  described  in  sub- 

2  paragraph  (A)  (ii)  or  (iii),  which  is  allowed  as  a 

3  deduction  under  section  404  or  section  219,  and  any 

4  income  of  a  trust  described  in  subparagraph  (A) 

5  (ii)  or  (iii) ,  which  is  determined  in  accordance 

6  with  regulations  prescribed  by  the  Secretary  or  his 

7  delegate  to  have  been  applied  to  purchase  the  life 

8  insurance  protection  under  a  contract  described  in 

9  subparagraph  (A) ,  is  includible  in  the  gross  income 

10  of  the  participant  for  the  taxable  year  when  so 

11  applied.", 

12  (7)  by  inserting  after  ' '501  (a)  "  in  subsection  (m) 

13  (4)  (B)  "«  a  trust  described  in  section  408(a)  which 

14  is  exempt  from  tax  under  section  501  (a) ,", 

15  (8)  by  inserting  after  "501  (a)  "  in  subsection  (m) 

16  (4)  (B)      a  trust  described  in  section  408(a)  which 

17  is  exempt  from  tax  under  section  501  (a) ,",  and 

18  (9)  by  redesignating  subsection  (p)  as  (q)  and 

19  inserting  after  subsection  (o)  the  following  new  sub- 

20  section: 

21  "(p)  Teeatment  of  Ceetain  Peematuee  Distei- 

22  BUTIONS.— 

23  "(1)  Application  of  subsection— This  sub- 

24  section  shall  apply  to  amounts  paid  or  distributed — 

25  "(A)  Dy  a  qualified  individual  retirement  ac- 

25-028  O  -  76  -  vol.  1  -  26 
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,1-  count  described  in  section  408(a)  which  is  exempt 

,,2  from  tax  under  section  501  ( a ) ,  or 

,3  .  "(B)  by  a  qualified  trust  described  in  section 

.4      •  401  (a)  which  is  exempt  from  tax  under  section  501 

5  (a)  or  under  a  plan  described  in  section  403  (a) , 

•  6  but  only  to  the  extent  attributable,  as  determined 

.  7  under  regulations  prescribed  by  the  Secretary  or  his 

8  delegate,  to  amounts  with  respect  to  which  a  deduc- 

9  :  tion  was  allowed  under  section  219  (relating  to  re- 

10  tirement  savings), 

11  which  are  includible  in  the  gross  income  of  the  distribu- 
12.  tee  or  payee  and  which  are  received  by  him  before  the 

13  individual  who  established  such  qualified  individual  re- 

14  tirement  account  or  the  individual  who  was  allowed 

15  such  deduction  attains  the  age  of  59^-  years. 

16  "(2)  Limitations— This  subsection  shall  not  ap- 

17  ply  to  an  amount  described  in  paragraph  (1)  — 


"(A)  paid  or  distributed  to  such  individual  on 
-account  of  his  becoming  disabled  within  the  mean- 
ing of  subsection  (m)  (7), 

"(B)  includible  in  gross  income  under  section 
72  (m)  (3)  (B),or 

"(C)  paid  or  distributed  by  a  qualified  indi- 
vidual retirement  account  to  the  individual  who  es- 
tablished such  account  if,  within  60  days  after 


18 

•  -  ',r'  ;'/ 
19  V, 

20 

21  , 
22 

2a  ,/; 

24 

25 
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1  receipt,  such  amount  is  contributed  in  full  to  another 

2  qualified  individual  retirement  account  established  by 

3  such  individual. 

4  Subparagraph  (C)  shall  not  apply  for  a  taxable  year 

5  if  during  the  3-year  period  ending  on  the  date  such 
q  amount  is  received,  this  subsection  did  not  apply  to  an 
7  amount  previously  received  by  the  individual  because 
g  of  subparagraph  (C)  Subparagraph  (C)  shall  not  apply 
9  unless  the  same  property  received  in  a  payment  or  dis- 

10  tribution  is  contributed.  The  Secretary  or  his  delegate 

H  shall  prescribe  such  regulations  as  he  may  deem  neces- 

12  sary  to  carry  out  the  purposes  of  this  paragraph. 

13  "(3)  Amount  of  penalty. — If  an  individual  is 

14  required  to  include  in  gross  income  for  the  taxable  year 

15  an  amount  to  which  this  subsection  applies,  there  shall 

16  be  imposed  in  addition  to  any  other  tax  imposed  by  this 

17  chapter  a  tax  for  such  taxable  year  equal  to  30  percent 

18  of  such  amount.  The  tax  imposed  under  this  paragraph 

19  shall  not  be  reduced  by  any  credit  under  part  IV  of  sub- 

20  chapter  A  (other  than  sections  13,  39,  and  42  thereof) , 

21  and  shall  not  be  treated  as  a  tax  imposed  by  this  chapter 

22  for  purposes  of  section  56." 

23  (d)  Excise  Tax  on  Excessive  Accumulations.— 

24  Subtitle  D    (relating  to  miscellaneous   excise  taxes)  is 
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1  amended  by  adding  at  the  end  thereof  the  following  new 

2  chapter: 

3  "CHAPTER  43.— RETIREMENT  PLANS." 

"Sec.  4960.  Excise  tax  on  individual  retirement  accounts. 

4  "SEC.  4960.  EXCISE    TAX    ON    INDIVIDUAL  RETIREMENT 

5  ACCOUNTS. 

6  "There  is  hereby  imposed  for  each  taxable  year  on  the 

7  assets  of  a  qualified  individual  retirement  account  described 

8  in  section  408  (a)  which  is  exempt  from  tax  under  section 

9  501  (a)  a  tax  equal  to  10  percent  of  an  amount  which  bears 
10  the  same  ratio  to  the  fair  market  value  of  the  total  assets  in 
H  such  account  at  the  beginning  of  the  taxable  year  as  the  mini- 

12  mum  amount  required  to  be  distributed  during  such  year 

13  under  section  408  (a)   (5)  or  (6)   (whichever  applies)  re- 

14  duced  (but  not  below  zero)  by  the  total  amount  actually 

15  distributed  during  such  year  by  the  account  to  the  individual 

16  who  established  such  account  or  his  beneficiary  bears  to  the 

17  minimum  amount  required  to  be  distributed  during  such  year 

18  under  section  408  (a)  (5)  or  (6)  (whichever  applies) .  The 

19  tax  imposed  by  this  section  shall  apply  only  for  taxable  years 

20  beginning  after  the  taxable  year  in  which  the  individual  who 

21  established  such  account  attains  the  age  of  70^  years.  For 

22  purposes  of  this  section,  the  minimum  amount  required  to  be 

23  distributed  during  a  year  under  section  408  (a)  (5)  .or  (6) 
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1  shall  be  determined  under  regulations  prescribed  by  the  Sec- 

2  retary  or  his  delegate." 


3  (e)  CONFORMING  AMENDMENTS  — 

4  (1)  Retieement   income— Section   37(c)  (1) 

5  (defining  retirement  income)  is  amended — 

6  (A)  by  striking  out  subparagraph  (A)  and 

7  inserting  in  lieu  thereof  the  following  new  sub- 

8  paragraph : 

9  "(A)  pensions  and  annuities  including — 

10  "  (i)  in  the  case  of  an  individual  who  is,  or 

H  has  been,  an  employee  within  the  meaning  of 

12  section  401(c)  (l),  a  distribution  by  a  trust 

13  described  in  section  401(a)  which  is  exempt 

14  from  tax  under  section  501  (a)  to  the  extent 

15  such  distribution  was  not  subject  to  the  tax  im- 

16  posed  by  section  72  (p)  (3) ,  and 

17  "  (ii)   distributions  from  a  qualified  indi- 

18  vidua!  retirement  account  described  in  section 

19  408  (a)  which  is  exempt  from  tax  under  sec- 

20  tion  501  (a)  to  the  extent  such  distribution  was 

21  not  subject  to  the  tax  imposed  by  section  72- 

22  (p)  (3),". 

23  (B)    by   striking   out   subparagraph  (E) 
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1  and  inserting  in  lieu  thereof  the  following  new 

2  subparagraph : 

3  "(E)  bonds  described  in  section  405(b) 

4  ( 1 )  which  are  received — 

5  "  (i)  under  a  qualified  bond  purchase  plan 

6  described  in  section  405  (a) , 

7  "  (ii)   in  a  distribution  from  a  trust  de- 

8  scribed  in  section  401  (a)   which  is  exempt 

9  from  tax  under  section  501  (a) , 

10  "  (hi)  from  a  qualified  individual  retire- 

11  ment  account  described  in  section  408(a) 

12  which  is  exempt  from  tax  under  section  501 

13  (a),  or". 

14  (2)  Adjusted  gross  income— Section  62  (re- 

15  lating  to  definition  of  adjusted  gross  income)  is  amended 

16  by  inserting  after  paragraph   (9)   the  following  new 

17  paragraph : 

18  "(10)  Individual  retirement  savings— The 

19  deduction  allowed  by  section  21 9." 

-20  (3)  Treatment  of  total  distributions— Sec- 

21  tion  72  (n)  (4)  (B)    (relating  to  special  rule  for  em- 

22  ployees  without  regard  to  section  401(c)  (1))  is 

23  amended  by  inserting      and  other  than  a  distribution 

24  from  a  qualified  individual  retirement  account  described 

25  in  section  408  (a)  "  after  "section  404". 
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1  (4)  Employee  death  benefits. — Section  101 

2  (b)  (2)  (B)     (relating  -  to   nonforfeitable  rights)  is 

3  amended  by  striking  out  "or"  at  the  end  of  clause  (ii) , 

4  by  striking  out  "contract."  at  the  end  of  clause  (iii) 

5  and  inserting  in  lieu  thereof  "contract,  or"  and  by  adding 

6  )    at  the  end  thereof  the  following  new  clause : 

7  \  "(iv)  by  a  qualified  individual  retirement 

8  \  account  described  in  section  408  (a)  which  is 

9  exempt  from  tax  under  section  501  (a) ." 

10  (5)  Qualified  bond  purchase  plans— Section 

11  405(d)     (relating   to   taxability   of   beneficiary)  is 

12  amended  by  striking  out  "or"  after  "bond  purchase 

13  *    plan,"  in  paragraph  ( 1 ) ,  by  inserting  "or  from  a  quali- 

14  fied  individual  retirement  account  described  in  section 

15  408  (a)  which  is  exempt  from  tax  under  section  501 

16  (a),"  after  "section  501(a),"  in  paragraph  (l),  and 

17  by  striking  out  the  portion  thereof  which  follows  sub- 

18  paragraph  (2)  (B)  and  inserting  in  lieu  thereof  the 

19  following:  "The  basis  of  any  bond  described  in  subsec- 

20  tion  (b)  received  by  a  distributee  from  a  trust  described 

21  in  section  401  (a)  which  is  exempt  from  tax  under  sec- 

22  tion  501  (a)  or  a  qualified  individual  retirement  account 

23  described  in  section  408  (a)  which  is  exempt  from  tax 

24  under  section  501  (a)  shall  be  determined  under  regula- 

25  tions  prescribed  by  the  Secretary  or  his  delegate." 
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1  (6)  Pension  plan  eeseeves.— Section  805(d) 

2  (1)   (relating  to  definition  of  pension  plan  reserves)  is 

3  amended  by  striking  out  "or"  at  the  end  of  subpara- 

4  graph  (C),  by  striking  out  "foregoing."  at  the  end  of 

5  subparagraph  (D)  and  inserting  in  lieu  thereof  "fore- 

6  going;  or",  and  by. adding  at  the  end  thereof  the  follow- 

7  ing  new  subparagraph : 

8  "(E)  purchased  under  contracts  entered  into 

9  with  trusts  which  (as  of  the  time  the  contracts  were 

10  entered  into)  were  deemed  to  be  qualified  individual 

11  retirement  accounts  described  in  section  408  (a) 

12  which  are  exempt  from  tax  under  section  501  (a) ." 

13  (7)  Aveeagable  income —Paragraph  (2)  (A) 
of  section  1302  (a)   (relating  to  definition  of  averagable 

^         income)  is  amended  by  inserting  "or  72  (p)  (3)"  after 

16  "section  72  (m)  (5)". 

17  (8)  Eaened  income— Section  1348(b)  (1)  (re- 

lating  to  definition  of  earned  income)  is  amended  by 

19         inserting  ",  72  (p)  (3)  "  after  "72  (m)  ". 
20 

(9)  Definition  of  wages  foe  pueposes  of 

21 

FEDEEAL   INSUEANCE   CONTEIBUTIONS   ACT. — Section 

22 

3121(a)  (5)   (defining  wages)  is  amended  by  striking 

23 

out  "or"  at  the  end  of  subparagraph  (B),  by  striking 

24 

out  "405(a)  ;"  at  the  end  of  subparagraph  (C)  and 

25 

inserting  in  lieu  thereof  "405  (a) ,  or"  and  by  adding  at 

26 

the  end  thereof  the  following  new  subparagraph: 
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1  "(D)  from  or  to  a  qualified  individual  retire- 

2  ment  account  described  in  section  408  (a)  which  is 

3  exempt  from  tax  under  section  501  (a)  at  the  time 

4  of  such  payment ;". 

5  (10)  Federal  unemployment  tax  definition 

6  of  wages— Section  3306  (b)  (5)   (defining  wages)  is 

7  amended  by  striking  out  "or"  at  the  end  of  subpara- 

8  graphs  (A)  and  (B) ,  by  striking  out  "section  405  (a)  ;" 

9  at  the  end  of  subparagraph  (C)  and  inserting  in  lieu 

10  thereof  "section  405  (a) ,  or     and  inserting  at  the  end 

11  thereof  the  following  new  subparagraph : 

12  "(D)  from  or  to  a  qualified  individual  retire- 

13  ment  account  described  in  section  408  (a)  which  is 

14  exempt  from  tax  under  section  501  (a)  at  the  time 

15  of  such  payment  ;'\ 

16  (11)  Definition  of  wages  for  purposes  of 

17  COLLECTION    OF    INCOME   TAX   AT    SOURCE. — Section 

18  3401  (a)  (12)    (defining  wages)  is  amended  by  strik- 

19  ing  out      or"  at  the  end  of  subparagraphs  (A)  and 

20  (B)  and  inserting  after  subparagraph  (C)  the  following 

21  new  subparagraph : 

22  "(D)  from  or  to  a  qualified  individual  retire- 

23  ment  account  described  in  section  408  (a)  which  is 

24  exempt  from  tax  under  section  501  (a)  at  the  time 

25  of  such  payment  unless  such  payment  is  made  to  an 

26  employee  of  the  account  as  remuneration  for  serv- 
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1  ices  rendered  as  such  employee  and  not  as  a  bene- 

2  ficiary  of  the  account ;  or". 

3  (f)  Clerical  Amendments. — 

4  ( 1 )  The  table  of  sections  for  part  VII  of  subchapter 

5  B  of  chapter  1  is  amended  by  striking  out  the  item  re- 

6  la  ting  to  section  219  and  inserting  in  lieu  thereof  the 

7  following : 

"Sec.  219.  Retirement  savings. 
"Sec.  220.  Cross  references." 

8  (2)  The  table  of  sections  for  part  I  of  subchapter 

9  D  of  chapter  1  is  amended  by  adding  at  the  end  thereof 
-0         the  following  new  item : 

"Sec.  408.  Individual  retirement  accounts." 

11  (3)  The  table  of  chapters  for  subtitle  D  is  amended 

12  by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  43.  Retirement  plans." 

.3  (g)  Effective  Date. — The  amendments  made  by  this 

.4  section  shall  aply  to  taxable  years  ending  after  the  date  of 

5  enactment  of  this  Act. 

6  SEC.  4.  CONTRIBUTIONS  ON  BEHALF  OF  SELF-EMPLOYED 

7  INDIVIDUALS   AND  SHAREHOLDER-EMPLOYEES 

8  OF  ELECTING  SMALL  BUSINESS  CORPORATIONS. 

.9  (a)  Contributions  on  Behalf  of  Self-Employed 

!0  indtvduals. — 

!1  (1)  Special  limitations  for  self-employed 

!2  individuals.— Section  404  (e)  (relating  to  special  limi- 
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tations  for  self-employed  individuals)  is  amended  by 
striking  out  "$2,500,  or  10  percent"  each  place  it  ap- 
pears and  inserting  in  lieu  thereof  "$7,500,  or  15  per- 
cent". 

(2)  Excess  contributions  on  behalf  of 
owner-employees. — 

(A)  Section  401  (e)  (1)  (B)  (iii)  (relating  to 
excess  contributions  on  behalf  of  owner-employees) 
is  amended  by  striking  out  "$2,500  or  10  percent" 
and  inserting  in  lieu  thereof  "$7,500  or  15  percent". 

(B)  Section  401  (e)  (1)  (B)  (iv)  (relating  to 
excess  contributions  on  behalf  of  owner-employees) 
is  amended  by  striking  out  "$2,500"  and  inserting 
in  lieu  thereof  "$7,500". 

(C)  Section  401  (e)  (3)  (relating  to  contri- 
butions for  premiums  on  annuity,  etc.,  contracts)  is 
amended  by  striking  out  "$2,500"  and  inserting  in 
lieu  thereof  "$7,500". 

(3)  Penalties    applicable    to  certain 

AMOUNTS  RECEIVED  BY  OWNER-EMPLOYEES. — Section 

72  (m)  (5)  (B)  (i)  (relating  to  penalties  applicable  to 
certain  amounts  received  by  owner-employees)  is 
amended  by  striking  out  "$2,500"  and  inserting  in  lieu 
thereof  "$7,500". 

(b)  Contributions  on  Behalf  of  Shareholder- 
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1  Employees  of  Electing  Small  Business  Corpora- 

2  tions— Section  1379(b)  (1)   (relating  to  the  taxability  of 

3  shareholder-employee  beneficiaries)  is  amended — 

4  (1)   by  striking  out  in  subparagraph   (A)  "10 

5  percent"  and  inserting  in  lieu  thereof  "15  percent",  and 

6  (2)  by  striking  out  in  subparagraph  (B)  "$2,500" 

7  and  inserting  in  lieu  thereof  "$7,500". 

8  (c)  Effective  Date. — The  amendments  made  by  this 

9  section  shall  apply  to  taxable  years  beginning  after  Decem- 

10  ber31,  1972. 

11  SEC.  5.  LIMITATION  ON  APPLICATION  OF  SECTIONS  402(a) 

12  AND  403(a)  IN  THE  CASE  OF  CERTAIN  CONTRI- 

13  BUTIONS. 

14  (a)  Amendment  of  Section  402— Section  402  (a) 

15  (relating  to  taxability  of  beneficiary  of  exempt  trust)  is 

16  amended — 


17  (1)  by  striking  out  in  the  first  sentence  of  para- 

18  graph  (1)  "and  (4)"  and  inserting  in  lieu  thereof  ", 

19  (4),  (6),  and  (7)",  and 

20  (2)  by  inserting  after  paragraph  (5)  the  follow- 

21  ing  new  paragraphs — 

22  "  (6)   Individual  retirement  accounts— In 

23  the  case  of  an  employees'  trust  described  in  section  401 

24  (a) ,  which  is  exempt  from  tax  under  section  501  (a), 

25  if  the  total  distributions  payable  with  respect  to  any 
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1  employee  are  paid  to  him  within  1  taxable  year  of  the 

2  employee  on  account  of  his  separation  from  the  service 

3  other  than  by  reason  of  his  death,  the  amount  of  such 

4  distribution,  to  the  extent  such  distribution  would  be 

5  includible  in  gross  income  but  for  the  provisions  of  this 

6  paragraph,  shall  not  be  includible  in  gross  income  in  the 

7  year  paid  if,  within  60  days  after  the  close  of  the  tax- 

8  able  year  in  which  such  amount  was  paid  to  him,  such 

9  amount  is  contributed  by  him  in  full  to  one  or  more 

10  qualified  individual  retirement  accounts  described  in  sec- 

11  tion  408  (a) .  This  paragraph  shall  not  apply  unless  the 

12  same  property  received  in  the  total  distribution  is  con- 

13  tributed.  The  Secretary  or  his  delegate  shall  prescribe 

14  such  regulations  as  he  may  deem  necessary  to  carry  out 

15  the  purposes  of  this  paragraph. 
15  "(7)  Qualified  plans  — 

17  "  (A)   General  rule. — In  the  case  of  an 

lg  employees'  trust  described  in  section  401  (a) ,  which 

19  is  exempt  from  tax  under  section  501(a),  if  the 

20  total  distributions  payable  with  respect  to  any  em- 

21  ployee  are  paid  to  him  within  1  taxable  year  of  the 

22  employee  on  account  of  his  separation  from  the  serv- 

23  ice  other  than  by  reason  of  his  death,  the  amount  of 

24  such  distribution,  to  the  extent  such  distribution 

25  would  be  includible  in  gross  income  but  for  the  pro- 
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1  visions  of  this  paragraph,  shall  not  be  includible  in 

2  gross  income  in  the  year  paid  if,  within  60  days 

3  after  the  close  of  the  taxable  year  in  which  such 

4  amount  was  paid  to  him,  such  amount  is  contributed 

5  by  him  in  full  to  another  employees'  trust  described 

6  in  section  401  (a) ,  which  is  exempt  from  tax  under 

7  section  501  (a) ,  or  for  the  purchase  of  retirement 

8  annuities  under  an  annuity  plan  which  meets  the 

9  requirements  of  section  404(a)  (2). 

10  "(B)  Exceptions —This  paragraph  shall  not 

11  apply  to  a  distribution  paid  to  any  distributee  to  the 

12  extent  such  distribution  is  attributable  to  contribu- 

13  tions  made  by  or  on  behalf  of  an  employee  while  he 

14  was  an  employee  within  the  meaning  of  section 

15  401  (c)  (1) .  This  paragraph  shall  not  apply  unless 

16  the  same  property  received  in  the  total  distribution 

17  is  contributed. 

18  "(C)  Special  bules  —  For  purposes  of  this 

19  title  a  contribution  made  pursuant  to  subparagraph 

20  (A)  shall— 

21  "(i)  except  as  provided  in  clause  (ii)  be 

22  treated  as  an  employer  contribution  made  on  the 

23  date  contributed,  and 

24  "(h)  he  treated  as  an  employee  contribu- 

25  tion  for  purposes  of  sections  219(b)  (2),  401 


365 


41 

(a)  (12),  404,  409(a),  and  1379(b). 

"(D)  Regulations— The  Secretary  or  his 
delegate  shall  prescribe  such  regulations  as  he  may 
deem  necessary  to  carry  out  the  purposes  of  this 
paragraph." 

(b)  Amendment  of  Section  403 .—Section  403(a) 
amended — 

(1)  by  striking  out  in  the  first  sentence  of  para- 
graph (1)  "paragraph  (2)"  and  inserting  in  lieu 
thereof  "paragraphs  (2),  (4),  and  (5)",  and 

(2)  by  inserting  after  paragraph  (3)  the  follow- 
ing new  paragraphs — 

"(4)  Individual  retirement  accounts. — If — 

"(A)  an  annuity  contract  is  purchased  by  an 
employer  for  an  employee  under  a  plan  described 
in  paragraph  (1)  ; 

"(B)  such  plan  requires  that  refunds  of  con- 
tributions with  respect  to  annuity  contracts  pur- 
chased under  such  plan  be  used  to  reduce  subsequent 
premiums  on  the  contracts  under  the  plan ;  and 

"(C)  the  total  amounts  payable  by  reason  of 
an  employee's  separation  from  the  service  other 
than  by  reason  of  death  are  paid  to  the  payee  within 
one  taxable  year  of  the  payee, 
then  the  amount  of  such  payments,  to  the  extent  such 
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1  amounts  would  be  includible  m  gross  income  but  for  the 

2  provisions  of  this  paragraph,  shall  not  be  includible  in 

3  gross  income  in  the  year  paid  if,  within  60  days  after 

4  the  close  of  the  taxable  year  in  which  such  amounts  are 

5  paid  to  him,  such  amounts  are  contributed  by  him  in  full 

6  to  one  or  more  qualified  individual  retirement  accounts 

7  described  in  section  408(a).  This  paragraph  shall  not 

8  apply  unless  the  same  property  received  in  such  pay- 

9  ments  is  contributed.  The  Secretary  or  his  delegate  shall 

10  prescribe  such  regulations  as  he  may  deem  necessary  to 

11  carry  out  the  purposes  of  this  paragraph. 

12  "(5)  Qualified  plans.— 

13  "  (A)   Geneeal  etjle. — If  an  annuity  con- 

14  tract  is  purchased  by  an  employer  for  an  employee 

15  under  a  plan  described  in  paragraph  ( 1 ) ,  such  plan 

16  requires  that  refunds  of  contributions  with  respect 
to  annuity  contracts  purchased  under  such  plan  be 

18  used  to  reduce  subsequent  premiums  on  the  con- 

19  tracts  under  the  plan,  and  the  total  amounts  pay- 

20  able  by  reason  of  an  employee's  separation  from  the 

21  service  other  than  by  reason  of  death  are  paid  to  the 

22  payee  within  one  taxable  year  of  the  payee,  then 

23  the  amount  of  such  payments,  to  the  extent  such 

24  amounts  would  be  includible  in  gross  income  but 

25  for  the  provisions  of  this  paragraph,  shall  not  be 


367 

"  43 

1  includible  in  gross  income  in  the  year  paid  if,  within 

2  60  days  after  the  close  of  the  taxable  year  in  which 

3  such  amounts  are  paid  to  him,  such  amounts  are 

4  contributed  by  him  in  full  to  an  employees'  trust  de- 

5  scribed  in  section  401(a),  which  is  exempt  from 

6  tax  under  section  501  (a)  ,  or  for  the  purchase  of 

7  retirement  annuities  under  another  annuitiy  plan 

8  which  meets  the  requirements  of  section  404(a) 

9  (2). 

10  "  (B)  Exceptions. — This  paragraph  shall  not 

11  apply  to  a  distribution  paid  to  any  distributee  to 

12  the  extent  such  distribution  is  attributable  to  con- 

13  tributions  made  by  or  on  behalf  of  an  employee 

14  while  he  was  an  employee  within  the  meaning 

15  of  section  401(c)  (1).  This  paragraph  shall  not 

16  aPPty  unless  the  same  property  received  in  the  total 

17  distribution  is  contributed. 

18  "(C)  Special  kules.— For  purposes  of  this 

19  title  a  contribution  made  pursuant  to  subparagraph 

20  (A)  shall— 

21  "  (i)  except  as  provided  in  clause  (ii)  be 

22  treated  as  an  employer  contribution  made  on 

23  the  date  contributed,  and 

24  "  (ii)  be  treated  as  an  employee  contribu- 

25  tion  for  purposes  of  sections  219(b)  (2),  401 

25-028  O  -  76  -  vol.  1  -  27 
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1  (a)  (12),  404,  409(a),  and  1379(b). 

2  "(D)  Regulations— The  Secretary  or  his 
<{  delegate  shall  prescribe  such  regulations  as  he  may 

4  deem  necessary  to  carry  out  the  purposes  of  this 

5  paragraph." 

6  (c)  Effective  Date. — The  amendments  made  by  this 

7  section  shall  apply  to  taxable  years  ending  after  the  date  en- 

8  actment  of  this  Act. 

9  SEC.  6.  PROHIBITED  TRANSACTIONS. 

10  (a)  Amendment  of  Section  503.— Section  503  is 

11  amended — 

12  (1)  by  striking  out  subsection  (a)  (1)  (B)  and  by 

13  redesignating  subsection  (a)(1)(C)  as  (a)(1)(B), 

14  (2)  by  striking  out  "or  section  401(a)"  in  sub- 

15  sections  (a)  (2)  and  (c), 

16  (3)  by  striking  out  subsections  (d) ,  (f) ,  and  (g) 

17  and  redesignating  subsection  (e)  as  (d) . 

18  (b)  Excise  Tax  on  Peohibited  Transactions.— 


19  Subtitle  D    (relating  to  miscellaneous  excise  taxes)  is 

20  amended  by  adding  at  the  end  thereof  the  following  new 

21  chapter : 

22  "CHAPTER  44.— QUALIFIED  PENSION,  PROF- 

23  IT-SHARING,  AND  STOCK  BONUS  PLANS 

"Sec.  4971.  Excise  tax  on  prohibited  transactions. 

24  «SEC.  4971.  EXCISE  TAX  ON  PROHIBITED  TRANSACTIONS. 

25  "(a)  Imposition  of  Initial  Tax— There  is  hereby 
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1  imposed  a  tax  on  each  prohibited  transaction  at  the  rate  of 

2  5  percent  of  the  amount  involved  with  respect  to  the  pro- 

3  hibited  transaction  for  each  year  (or  part  thereof)  in  the 

4  taxable  period.  The  tax  imposed  by  this  paragraph  shall  be 

5  paid  by  any  party  in  interest  who  participates  in  the  pro- 

6  hibited  transaction. 

7  "(b)  Additional  Tax. — In  any  case  in  which  an  ini- 

8  tial  tax  is  imposed  by  subsection  (a)  on  a  prohibited  trans- 

9  action  by  a  party  in  interest  and  the  transaction  is  not 
10  corrected  within  the  correction  period,  there  is  hereby  mi- 
ll posed  a  tax  equal  to  200  percent  of  the  amount  involved. 

12  The  tax  imposed  by  this  paragraph  shall  be  paid  by  any 

13  party  in  interest  who  participated  in  the  prohibited  trans- 

14  action. 

15  "(c)  Special  Eule. — If  more  than  one  person  is  liable 

16  under  subsection  (a)  or  (b)  with  respect  to  any  one  pro- 

17  hibited  transaction,  all  such  persons  shall  be  jointly  and 

18  severally  liable  under  such  subsection  with  respect  to  such 

19  transaction. 

20  "(d)   Peohibited  Transaction. — For  purposes  of 

21  this  section,  the  term  'prohibited  transaction'  means  an  act 

22  which  is — 

23  "  (1)  described  in  section  14  (b)  (2)  of  the  Welfare 

24  and  Pension  Plans  Disclosure  Act  of  August  28,  1958, 

25  as  amended  and  supplemented  (         Stat.   ,  29 
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1  U.S.C.   ) ,  and  not  permitted  under  section  14  (c) 

2  of  such  Act,  and 

3  "  (2)  committed  by  a  fiduciary  for  a  trust  described 

4  in  section  401  (a)  or  408  (a)  which  is  exempt  from  tax 

5  under  section  501  (a) . 

6  "(e)    Other  Definitions— For  purposes  of  this 

7  section — 

8  "  ( 1 )  Party  in  interest— The  term  'party  in  in- 

9  terest'  means  a  person  described  in  section  3  (m)  of 

10  Welfare  and  Pension  Plans  Disclosure  Act  of  August  28, 

11  1958,  as  amended  and  supplemented  (  Stat.   , 

12  29  U.S.C.  ) . 

13  "(2)    Taxable    period— The    term  'taxable 

14  period'  means  with  respect  to  any  prohibited  transac- 

15  tion,  the  period  beginning  with  the  date  on  which  the 

16  prohibited  transaction  occurs  and  ending  on  whichever 

17  of  the  following  is  the  earlier:  (A)  the  date  of  mailing 

18  of  a  notice  of  deficiency  pursuant  to  section  6212,  with 

19  respect  to  the  tax  imposed  by  this  section,  or  (B)  the 

20  date  on  which  correction  of  the  prohibited  transaction 

21  is  completed. 

22  "(3)  Amount  involved.— 'The  term  'amount  in- 

23  volved'  means,  with  repsect  to  a  prohibited  transaction, 

24  the  greater  of  the  amount  of  money  and  the  fair  market 

25  value  of  the  other  property  given  or  the  amount  of 
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money  and  the  fair  market  value  of  the  other  property 
received.  For  purposes  of  the  preceding  sentence,  the 
fair  market  value — 

"  (A)  in  the  case  of  the  tax  imposed  by  sub- 
section (a) ,  shall  be  determined  as  of  the  date  on 
which  the  prohibited  transaction  occurs;  and 

"(B)  in  the  case  of  the  tax  imposed  by  sub- 
section (b) ,  shall  be  the  highest  fair  market  value 
during  the  correction  period. 

"  (4)  Coeeection. — The  terms  'correction'  and 
'correct'  mean,  with  respect  to  a  prohibited  transaction, 
undoing  the  transaction  to  the  extent  possible,  but  in 
any  case  placing  the  trust  in  a  financial  position  not 
worse  than  that  in  which  it  would  be  if  the  prohibited 
transaction  had  not  occurred. 

"(5)  Coeeection  period.— The  term  'correction 
period'  means,  with  respect  to  a  prohibited  transaction 
the  period  beginning  with  the  date  on  which  the  pro- 
hibited transaction  occurs  and  ending  90  days  after  the 
date  of  mailing  of  a  notice  of  deficiency  with  respect  to 
the  tax  imposed  by  subsection  (b)  under  section  6212, 
extended  by — 

"  (A)  any  period  in  which  a  deficiency  cannot 

be  assessed  under  section  6213  (a) ,  and 

"(B)  any  other  period  which  the  Secretary 
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1  or  his  delegate  determines  is  reasonable  and  neces- 

2  sary  to  bring  about  correction  of  the  prohibited 

3  transaction. 

4  "(6)  Fiduciary. — The  term  'fiduciary'  includes  a 

5  person  described  in  section  3  (w)  of  the  Welfare  and 

6  Pension  Plans  Disclosure  Act  of  August  28,  1958,  as 

7  amended  and  supplemented,  or  section  7701  (a)  (6) . 

8  "(f)  Regulations. — The  Secretary  or  his  delegate 

9  shall  prescribe  such  regulations  as  may  be  necessary  to  carry 

10  out  the  provisions  of  this  section." 

11  (c)  Conforming,  Clerical,  etc.  Amendments.— 

12  ( 1 )  The  table  of  chapters  for  subtitle  D  is  amended 

13  by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  44.  Qualified  pension,  profit-sharing  and  stock 
bonus  plans." 

14  (2)  Section  6161  (relating  to  extension  of  time 

15  for  paying  tax)  is  amended  by  striking  out  "or  42" 

16  each  place  it  appears  in  subsection  (b)  and  inserting  in 

17  lieu  thereof      42  or  44". 

18  (3)  Section  6201  (d)   (relating  to  assessment  au- 

19  thority)  is  amended  by  striking  out  "chapter  42"  and 

20  inserting  in  lieu  thereof  "chapter  42  or  44". 

21  (4)  Section  6211  (relating  to  definition  of  a  de- 

22  ficiency)  is  amended  by  striking  out  "chapter  42"  eaeh 

23  place  it  appears  therein  and  inserting  in  lieu  thereof 

24  "chapter  42  or  44". 
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1  (5)  Section  6212  (relating  to  notice  of  deficiency) 

2  is  amended — 

3  (i)  by  striking  out  "or  chapter  42"  in  sub- 

4  sections  (a)  and  (b)  and  inserting  in  lieu  thereof 

5  "chapter  42,  or  chapter  44", 

6  (ii)   by  striking  out  "chapter  42,  and  this 

7  chapter"  in  subsection  (b)  and  inserting  in  lieu 

8  thereof  "chapter  42,  chapter  44,  and  this  chapter", 

9  and 

10  (iii)  by  striking  out  "except  in  the  case  of 

v  11  fraud,"  and  inserting  in  lieu  thereof  "or  of  chapter 

12  44  tax,  except  in  the  case  of  fraud". 

13  (6)  Section  6213   (relating  to  restrictions  appli- 

14  cable  to  deficiences  and  petition  to  Tax  Court)  is 

15  amended — 

16  (i)  by  striking  out  "or  chapter  42"  in  subsec- 

17  tion  (a)  and  inserting  in  lieu  thereof  ",  chapter  42 

18  or  chapter  44", 

19  (ii)   by  striking  out  the  heading  in  subsecr 

20  tion  (e)  and  inserting  in  lieu  thereof  "Suspension 

21  Of  Filing  Period  For  Certain  Chapter  42  or  44 

22  Taxes. — ";  by  striking  out  "or  4945  (relating  to 

23  taxes  on  taxable  expenditures)  "  in  subsection  (e) 

24  and  inserting  in  lieu  thereof  "4945   (relating  to 

25  taxes  on  taxable  expenditures)  or  4971  (relating 
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1  to  taxes  on  prohibited  transactions) and  by  strik- 

2  ing  out  "or  4945(h)  (2)"  in  subsection  (e)  and 
;»  inserting  in  lieu  thereof  ",  4945(h)  (2),  or  4971 

4  (e)(5)". 

5  (7)  Section  6214(c)  (relating  to  determinations 
g  by  Tax  Court)  is  amended — 

7  (i)  by  striking  out  the  heading  and  inserting 

8  in  lieu  thereof  "Taxes  imposed  by  section  507,  chap- 

9  ter  42,  or  chapter  44",  and 

10  (ii)  by  striking  out  "chapter  42"  each  plane 

H  it  appears  therein  and  inserting  in  lieu  thereof  "chao- 

12  ter  42  or  44". 

13  (8)  Section  6344(a)  (1)   (relating  to  cross  refer- 

14  ences)  is  amended  by  striking  out  "chapter  42"  and 

15  inserting  in  lieu  thereof  "chapter  42  or  44". 

10  (9)  Section  6501(e)  (3)    (relating  to  limitations 

17  on  assessment  and  collection)  is  amended  by  striking  out 

18  "chapter  42"  and  inserting  in  lieu  thereof  "chapter  42 

19  or  44". 

20  (10)  Section  6503  (relating  to  suspension  of  run- 

21  ning  of  period  of  limitations)  is  amended — 

22  (i)  by  striking  out  "and  chapter  42  taxes)" 
•_>:{  in  subsection  (a)  (1)  and  inserting  in  lieu  thereof 
24  "chapter  42  taxes  and  chapter  44  taxes)",  and 
27)  (ii)  by  striking  out  "or  section  507"  in  sub- 
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1  section  (h)  and  inserting  in  lieu  thereof  %  section 

2  507,  or  chapter  44",  and  by  striking  out  "or 

3  4945(h)  (2)"  in  subsection  (h)  and  inserting  iii 

4  lieu  thereof  "4945  (h)  (2),  or  4971  (e)  (5)  I 

5  (11)  Section  6512  (relating  to  limitations  in  case 
of  petition  to  Tax  Court)  is  amended  by  striking  o&t 

7  "chapter  42"  each  place  it  appears  therein  and  inserting* 

8  in  lieu  thereof  "chapter  42  or  44". 

9  (12)  Section  6601  (d)   (relating  to  interest  on  uu- 

10  derpayment,  nonpayment,  or  extensions  of  time  for  pay- 

11  ment  of  tax)  is  amended  by  striking  out  "chapter  42" 

12  and  inserting  in  lieu  thereof  "chapter  42  or  44". 

13  (13)  Section  6653(c)    (relating  to  failure  to  pay 

14  tax)  is  amended  by  striking  out  "chapter  42"  each  place 

15  it  appears  therein  and  inserting  in  lieu  thereof  "chapter 

16  42  or  44". 

17  (14)    Section  6659(b)     (relating  to  applicable 

18  rules)  is  amended  by  striking  out  "chapter  42"  and 

19  inserting  in  lieu  thereof  "chapter  42  or  44". 

20  (15)  Section  6676  (b)   (relating  to  failure  to  sup- 

21  ply  identifying  numbers)  is  amended  by  striking  out 

22  "chapter  42"  and  inserting  in  lieu  thereof  "chapter  42 

23  or  44". 

24  (16)  Section  6677(b)    (relating  to  failure  to  file 

25  information  returns  with  respect  to  certain  foreign  trusts) 
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1  is  amended  by  striking  out  "chapter  42"  and  inserting 

2  lieu  thereof  "chapter  42  or  44". 

3  (17)  Section  6679(b)    (relating  to  failure  to  file 

4  returns  as  to  organization  or  reorganization  of  foreign 

5  corporations  and  as  to  acquisitions  of  their  stock)  is 

6  amended  by  striking  out  "chapter  42"  and  inserting  in 
I  lieu  therof  "chapter  42  or  44". 

8  (18)  Section  7422(g)    (relating  to  civil  actions 

9  for  refund)  is  amended — 

10  (i)  by  striking  out  "chapter  42"  in  the  head- 

11  ing  thereof  and  inserting  in  lieu  thereof  "chapter  42 

12  or  44",  and 

13  (ii)  by  striking  out  "or  section  4945  (b)  (re- 

14  lating  to  additional  taxes  on  taxable  expenditures)  " 

15  in  paragraph  ( 1 )  and  inserting  in  lieu  thereof  "sec- 

16  tion  4945(b)   (relating  to  additional  taxes  on  tax- 

17  able  expenditures) ,  or  section  4971  (relating  to  tax 

18  on  prohibited  transactions)  and 

19  (iii)  by  striking  out  "or  4945"  in  paragraphs 

20  (2)  and  (3)  an  dinserting  in  lieu  thereof  "4945 

21  or  4971". 

22  (d)  Effective  Date. — The  amendments  made  by  this 


23  section  shall  be  effective  on  and  after  the  day  after  the  date 

24  of  enactment  of  this  Act. 
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1  SEC.  7.  MISCELLANEOUS  PROVISIONS. 

2  (a)  Penalties  Applicable  to  Forfeitures  Re- 

3  ceived  by  Owner-Employees. — Section  72  (m)  (5)  (A) 

4  (i)  is  amended  by  striking  out  " while  he  was  an  owner- 

5  employee,"  and  inserting  in  lieu  thereof       or  forfeitures 

6  credited  to  his  account  or  applied  for  his  benefit,  while  he  was 

7  an  owner-employee,". 


8  (b)  Amendment   to   Section   401(a)(3)(A)  — 

9  Section  401  (a)   (relating  to  requirements  for  qualification) 

10  is  amended  by  striking  out  paragraph  (3)  (A)  and  inserting 

11  in  lieu  thereof : 

12  "  (A)  70  percent  or  more  of  all  the  employees, 

13  or  80  percent  or  more  of  all  the  employees  who  are 

14  eligible  to  benefit  under  the  plan  if  70  percent  or 

15  more  of  all  the  employees  are  eligible  to  benefit 

16  under  the  plan,  excluding  in  each  case  employees1 

17  who  are  included  in  a  unit  of  employees  covered  by 

18  an  agreement  which  the  Secretary  or  his  delegate 

19  finds  to  be  a  collective-bargaining  agreement  which 

20  does  not  provide  that  such  employees  are  to  be  in- 

21  eluded,  employees  who  have  been  employed  not 

22  more  than  a  minimum  period  prescribed  by  the  plan, 

23  not  exceeding  5  years,  employees  whose  customary 

24  employment  is  for  not  more  than  20  hours  in  any 
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1  one  week,  and  employees  whose  customary  em- 

2  ployment  is  for  not  more  than  5  months  in  any 

3  calendar  year,  or". 

4  (c)  Plans  Benefiting  Self-Employed  Individu- 


5  ALS. — Section  401(c)  (relating  to  definitions  and  rales  re- 
ft lating  to  self-employed  individuals  and  owner-employees)  is 

7  amended  by  adding  at  the  end  thereof  the  following  new 

8  paragraph : 


9  "(6)  Additional  requirements  foe  qualifi- 

10  cation  of  trusts  and  plans  benefiting  self-em- 

11  ployed  individuals.   A  trust  forming  part  of  a  pen- 

12  sion  or  profit-sharing  plan  which  provides  contributions 

13  or  benefits  for  employees  some  or  all  of  whom  are  em- 

14  ployees  within  the  meaning  of  -paragraph  ( 1 )  shall  con- 

15  stitute  a  qualified  trust  only  if — 

16  "(A)  under  the  plan,  forfeitures  attributable 

17  to  contributions  made  on  behalf  of  an  employee 

18  other  than  an  employee  within  the  meaning  of  para- 

19  graph  (1)  may  not  inure  to  the  benefit  of  any  in- 

20  dividual  who,   at  any  time   during  the  period 

21  beginning  with  the  taxable  year  for  which  the 

22  contribution  is  made  and  ending  with  the  taxable 

23  year  during  which  the  forfeiture  occurs,  is  an  em- 

24  plbyee  within  the  meaning  of  paragraph  ( 1 ) ,  and 

25  "  (B)  in  the  case  of  a  defined  benefit  pension 
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1  plan,  a  separate  account  is  maintained  with  respect 

2  to  all  participants  under  the  plan  who  are  not  em- 

3  plo}rees  within  the  meaning  of  paragraph  (1)  and 

4  another  separate  account  is  maintained  with  respect 

5  to  all  participants  under  the  plan  who  are  employees 

6  within  the  meaning  of  paragraph  ( 1 ) ." 

7  (d)  Trustee  of  a  Trust  Benefiting  an  Owner- 


8  Employee. — Section  401  (d)  (relating  to  additional  require- 

9  ments  for  qualification  of  trusts  and  plans  benefiting  owner- 

10  employees)  is  amended  by  striking  out  the  first  sentence  of 

1 1  paragraph  ( 1 )  and  inserting  in  lieu  thereof : 


12  "(1)  In  the  case  of  a  trust  which  is  created  on  or 

13  after  the  date  of  the  enactment  of  this  subsection,  or 

14  which  was  created  before  such  date  but  is  not  exempt 

15  from  tax  under  section  501  (a)  as  an  organization  de- 

16  scribed  in  subsection  (a)  on  the  day  before  such  dare, 

17  the  assets  thereof  are  held  in  trust  by,  or  in  custody  of, 

18  a  bank  or  other  person  who  demonstrates  to  the  satis- 

19  faction  of  the  Secretary  or  his  delegate  that  the  manner 

20  in  which  he  will  hold  or  have  custody  of?  such  assets  will 

21  be  consistent  with  the  requirements  of  this  section.  Not- 

22  withstanding  the  requirements  of  the  preceding  sentence, 

23  a  person  (including  the  employer)  other  than  the  trustee 

24  or  custodian  so  holding  plan  assets  may  be  granted, 

25  under  the  trust  instrument,  the  power  to  control  the 
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1  investment  of  the  trust  funds  either  by  directing  invest- 

2  ments    (including  reinvestments,   disposals,   and  ex- 

3  changes)  or  by  disapproving  proposed  investments  (in- 

4  eluding  reinvestments,  disposals,  or  exchanges) 

5  (e)  Certain  Custodial  Accounts —Section  401 

6  (relating  to  pension,  profit-sharing,  and  stock  bonus  plans)  is 

7  amended  by  striking  out  subsection  (f)  and  inserting  in  lieu 

8  thereof : 

9  "  (f )  Certain  Custodial  Accounts— For  purposes 

10  of  this  title,  a  custodial  account  shall  be  treated  as  a  qualified 

11  trust  under  this  section  provided  that — 

12  "  ( 1 )  such  custodial  account  would,  except  for  the 

13  fact  that  it  is  not  a  trust,  constitute  a  qualified  trust  under 

14  this  section ; 

15  "(2)  the  custodian  is  a  bank  (as  defined  in  sub- 

16  section  (d)  (1)  )  or  other  person  who  demonstrates  to 

17  the  satisfaction  of  the  Secretary  or  his  delegate  that  the 

18  manner  in  which  he  will  have  custody  of  such  assets  will 

19  be  consistent  with  the  requirements  of  this  section;  and 

20  "(3)  the  assets  of  such  custodial  account  are  held 

21  in  the  name  of  the  custodian  or  his  nominee. 

22  For  purposes  of  this  title,  in  the  case  of  a  custodial  account 

23  treated  as  a  qualified  trust  under  this  section  by  reason  of 

24  the  preceding  sentence,  the  custodian  of  such  account  shall 

25  be  treated  as  the  tmstee  thereof." 
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1  (f)  Excess  Conteibutions.— Section  401  (e)  (1)  (B) 

2  is  amended  by  striking  out  clause  (ii)  and  inserting  in  lieu 

3  thereof: 

4  " ..(ii)  with  respect  to  any  plan  other  than 

5  a  defined  benefit  plan,  the  amount  of  any  con- 

6  tribution  made  by  any  owner-employee  (as  an 

7  employee)  at  a  rate  which  exceeds  the  rate  of 

8  contributions  permitted  to  be  made  by  employ- 

9  ees  other  than  owner-employees 

10  (g)  Amendments  to  Section  404  (a) -^Section  404 

11  (a)  (relating  to  deduction  for  contributions  of  an  employer 

12  to  an  employees'  trust,  etc.)  is  amended — 

13  ( 1 )  by  striking  out  paragraph  ( 1 )  ( A ) , 

14  (2)  by  striking  out  paragraph  (1)  (B)  and  (C) 

15  and  inserting  in  lieu  thereof : 

16  "  (Bj  the  amount  necessary  to  provide  with 

17  respect  to  all  of  the  employees  under  the  trust  the 

18  remaining  unfunded  cost  of  their  past  and  current 

19  service  credits  distributed  as  a  level  amount,  or  a 

20  level  percentage  of  compensation,  over  the  remain- 

21  ing  future  service  of  each  such  employee,  as  deter- 

22  mined  under  regulations  prescribed  by  the  Secretary 

23  or  his  delegate,  but  if  such  remaining  unfunded  cost 

24  with  respect  to  any  three  individuals  is  more  than 

25  50  percent  of  such  remaining  unfunded  cost,  the 
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1  amount  of  such  unfunded  cost  attributable  to  such 

2  individuals  shall  be  distributed  over  a  period  of  at 

3  least  5  taxable  years,  or 

4  "(C)  hi  lieu  of  the  amount  allowable  under 

5  subparagraph  (B) ,  an  amount  equal  to  the  normal 

6  cost  of  the  plan,  as  determined  under  regulations 

7  prescribed  by  the  Secretary  or  his  delegate,  plus, 

8  if  past  service  or  other  supplementary  pension  or 

9  annuity  credits  are  provided  by  the  plan,  an  amount 

10  not  in  excess  of  10  percent  of  the  cost  which  would 

11  be  required  to  completely  fund  or  purchase  such 

12  pension  or  annuity  credits  as  of  the  date  when  they 

13  are  included  in  the  plan,  as  determined  under  regu- 

14  lations  prescribed  by  the  Secretary  or  his  delegate, 

15  except  that  in  no  case  shall  a  deduction  be  allowed 

16  for  any  amount  (other  than  the  normal  cost)  paid 

17  in  after  such  pension  or  annuity  credits  are  com- 

18  pletely  funded  or  purchased." 

19  (3)  by  adding  immediately  after  paragraph  (1) 

20  (D)  the  following  new  sentence: 

21  "The  limitations  under  subparagraphs  (B)  and  (C) 

22  shall  not  apply  with  respect  to  the  amount  of  a  contribu- 

23  tion  made  to  or  under  a  pension  plan  to  the  extent  such 

24  contribution  does  not  exceed  the  minimum  funding  stand- 

25  ard  described  in  section  401  (a)  (7) 
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1  (4)  by  striking  out  paragraph  (6)  and  inserting 

2  in  lieu  thereof : 

3  "(6)    Time   when   contributions  deemed 

4  made. — For  purposes  of  paragraphs  ( 1 ) ,  (2) ,  and  (3) , 

5  a  taxpayer  shall  be  deemed  to  have  made  a  payment  on 

6  the  last  day  of  the  preceding  taxable  year  if  the  payment 

7  is  on  account  of  such  taxable  year  and  is  made  not 

8  later  than  the  time  prescribed  by  law  for  filing  the 

9  return  for  such  taxable  year    (including  extensions 

10  thereof) 

11  (5)  by  striking  out  subsection  (a)  (7),  and  insert- 

12  ing  in  lieu  thereof : 

13  "(7)    Limit  of  deduction.— If  amounts  are 

14  deductible  under  paragraphs  (1)  and  (3),  or  (2)  and 

15  (3),  or  (1),  (2),  and  (3),  in  connection  with  two  or 

16  more  trusts,  or  one  or  more  trusts  and  an  annuity  plan, 

17  the  total  amount  deductible  in  a  taxable  year  under  such 

18  trusts  and  plans  shall  not  exceed  the  greater  of  25  percent 

19  of  the  compensation  otherwise  paid  or  accrued  during  the 

20  taxable  year  to  the  persons  who  are  the  beneficiaries  of 

21  the  trusts  or  plans,  or  the  amount  of  contributions  made 

22  to  or  under  the  trusts  or  plans  to  the  extent  such  contri- 

23  butions  do  not  exceed  the  minimum  funding  standard 

24  described  in  section  401  (a)  (7) ,  for  the  plan  year  which 
9,5  ends  with  or  within  such  taxable  year.  In  addition,  any 

25-028  O  -  76  -  vol.  1  -  28 
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1  amount  paid  into  such  trust  or  under  such  annuity  plans 

2  in  any  taxable  year  in  excess  of, the  amount  allowable 

3  with  respect  to  such  year  under  the  preceding  provisions 

4  of  this  paragraph  shall  be  deductible  in  the  succeeding 

5  taxable  years  in  order  of  time,  but  the  amount  so 

6  deductible  under  this  sentence  in  any  one  such  succeeding 

7  taxable  year  together  with  the  amount  allowable  under 

8  the  first  sentence  of  this  paragraph  shall  not  exceed  the 

9  greater  of  25  percent  of  the  compensation  otherwise  paid 

10  or  accrued  during  such  taxable  year  to  the  beneficiaries 

11  under  the  trusts  or  plans,  or  the  amount  of  contributions 

12  made  to  or  under  the  trusts  or  plans  to  the  extent  such 

13  contributions  do  not  exceed  the  minimum  funding  stand- 

14  ard  described  in  section  401(a)  (7)  for  the  plan  year 

15  which  ends  with  or  within  such  taxable  year.  This  para- 

16  graph  shall  not  have  the  effect  of  reducing  the  amount 

17  otherwise  deductible  under  paragraphs  (1),  (2),  and 

18  (3),  if  no  employee  is  a  beneficiary  under  more  than 

19  one  trust,  or  a  trust  and  an  annuity  plan", 

20  (h)  Inclusion  of  Ceetain  Employee  Conteibtj- 

21  tions  in  Geoss  Income— Part  I  of  subchapter  D  of  chapter 

22  1  (relating  to  pension,  etc.,  plans)  as  amended  by  section  3 

23  (b)  of  this  Act  is  further  amended  by  adding  at  the  end 

24  thereof  the  following  new  section : 
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1  "SEC.  409.  INCLUSION  OF  CERTAIN  EMPLOYER  CONTRIBU- 

2  TIONS  IN  GROSS  INCOME. 

3  "(a)  Inclusion  of  Contributions  in  Geoss  In- 

4  come. — Notwithstanding  the  provisions  of  section  402  (relat- 

5  ing  to  taxability  of  beneficiary  of  employees'  trust) ,  section 

6  403  {relating  to  taxation  of  employee  annuities) ,  or  section 

7  405(d)  (relating  to  taxability  of  beneficiaries  under  qualified 

8  bond  purchase  plans) ,  an  individual  shall  include  in  gross 

9  income,  for  his  taxable  year  in  which  or  with  which  the  tax- 

10  able  year  of  his  employer  ends,  the  amount  equal  to  the 

11  excess  of — 

12  "  ( 1 )  the  amount  of  the  contributions  made  on  his 

13  behalf  by  the  employer  during  the  taxable  year  of  the 

14  employer  (including  amounts  deemed  to  be  paid  during 

15  such  year  under  section  404(a)  (6))  to  or  under  a 
^         money  purchase  pension  plan,  over 

^  "  (2)  20  percent  of  such  individual's  compensation 

18         otherwise  paid  or  accrued  by  him  from  such  employer 
during  the  employer's  taxable  year. 

20  In  any  taxable  year  of  an  individual  in  which  he  is  covered 

21  under  two  or  more  money  purchase  pension  plans  main- 

22  tained  by  an  employer,  the  amount  includible  in  gross  income 

23  shall  ne  the  amount  by  which  the  total  of  such  contributions 
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1  exceeds  20  percent  of  the  compensation  received  or  accrued 

2  by  such  individual  during  the  taxable  year  of  his  employer. 

3  "(b)  Treatment  of  Amounts  Included  in  Gross 

4  Income. — Any  amount  included  in  the  gross  income  of  an 

5  individual  under  subsection  (a)  shall  be  treated  as  considera- 

6  tion  for  the  contract  contributed  by  the  individual  for  purposes 

7  of  section  72  (relating  to  annuities) . 

8  "(c)  Deduction  for  Amounts  Not  Received  as 

9  Benefits— If— 

10  "  ( 1 )  Amounts  are  included  in  the  gross  income  of 

11  an  individual  under  subsection  (a) ,  and 

12  "(2)    the   rights    of   such   individual    (or  his 

13  beneficiaries)  under  the  plan  terminate  before  payments 
!4  under  the  plan  which  are  excluded  from  gross  income 
*5  equal  the  amounts  included  in  gross  income  under  sub- 
*6  section  (a) , 

n  then  there  shall  be  allowed  as  a  deduction,  for  the  taxable 

18  year  in  which  such  rights  terminate,  an  amount  equal  to  the 

19  excess  of  the  amounts  included  in  gross  income  under  sub- 

20  section  (a)  over  such  payments." 

21  (i)   Conforming  and  Clerical  Amendments. — 

22  (1)    Conforming    amendment.— Section  62 

23  (relating  to  definition  of  adjusted  gross  income)  as 

24  amended  by  section  3  (e)  (2)  of  this  Act  is  further 
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1  amended  by  adding  after  paragraph  (10)  the  following 

2  new  paragraph: 

3  "(11)  Money  puechase  pension  plans.— The 

4  deduction  allowed  by  section  409  (c) ." 

5  (2)  Clerical  amendment. — The  table  of  sections 

6  for  Part  I  of  subchapter  D  of  chapter  1  is  amended  by 

7  adding  at  the  end  thereof  the  following  new  item : 

"Sec.  409.  Inclusion  of  certain  employer  contributions  in 
gross  income." 

8  (j)  Effective  Dates. — The  amendments  made  by  this 

9  section  (other  than  the  amendment  made  by  subsection  (h) ) 

10  shall  be  effective  on  and  after  the  day  after  the  date  of 

11  enactment  of  this  Act.  The  amendment  made  by  subsection 

12  (h)  shall  apply  with  respect  to  taxable  years  of  an  employer 

13  beginning  after  December  31,  1973. 


[From  the  Congressional  Record — Senate,  Apr.  18,  1973] 

Report  of  Committees 

The  following  reports  of  committees  were  submitted : 

******* 

By  Mr.  Williams,  from  the  Committee  on  Labor  and  Public  Wel- 
fare, with  an  amendment : 

S.  4.  A  bill  to  strengthen  and  improve  the  protections  and  interests 
of  participants  and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans  (Rept.  No.  93-127) . 

[The  texts  of  S.  4  as  reported,  and  S.  Rept,  93-127,  follow :] 
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Calendar  No.  119 


93d  CONGRESS 
1st  Session 


S.4 


[Report  No.  93-127] 


IN  THE  SENATE  OF  THE  UNITED  STATES 


January  4, 1973 


Mr.  Williams  (for  himself,  Mr.  Javits,  Mr.  Abourezk,  Mr.  Bayh,  Mr.  Beall, 
Mr.  Bible,  Mr.  Brooke,  Mr.  Burdick,  Mr.  Cannon,  Mr.  Case,  Mr.  Chiles, 
Mr.  Clark,  Mr.  Cook,  Mr.  Cranston.  Mr.  Domenici,  Mr.  Dominick,  Mr. 
Eagleton,  Mr.  Gravel,  Mr.  Hart,  Mr.  Haskell,  Mr.  Hathaway,  Mr. 
Hollings,  Mr.  Hughes,  Mr.  Humphrey,  Mr.  Inouye,  Mr.  Jackson,  Mr. 
Kennedy,  Mr.  McGee,  Mr.  McGovern,  Mr.  McIntyre,  Mr.  Magnuson, 
Mr.  Mansfield,  Mr.  Mathias,  Mr.  Mondale,  Mr.  Montoya,  Mr.  Moss,  Mr. 
Muskie,  Mr.  Nelson,  Mr.  Pastore,  Mr.  Pell,  Mr.  Percy.  Mr.  Proxmire, 
Mr.  Randolph,  Mr.  Ribicoff,  Mr.  Schwelker,  Mr.  Sparkman,  Mr.  Staf- 
ford. Mr.  Stevenson,  Mr.  Symington,  Mr.  Taft,  Mr.  Tunney,  Mr. 
"Weicker,  and  Mr.  Young)  introduced  the  following  bill;  which  was  read 
twice  and  referred  to  the  Committee  on  Labor  and  Public  Welfare 


[Strike  out  all  after  the  enacting  clause  and  insert  the  part  printed  in  italic] 


To  strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans. 


2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Aet  m&y  he  cited  as  the  "Retirement  Income  Sccu 

4  for  Employees  Act". 

INDEX 

Soo.  i^r  J^ui'din^s  ft  rid  doolttpcit'iori  of  pol  . 
Seer  3r  Dcfinifciono. 


April  18, 1973 
Reported  by  Mr.  Williams,  with  an  amendment 


A  BILL 


1 


Be  it  enacted  by  the  Senate  and  House  of  Representa- 


TITLE  I  ORGANIZATION 


Part  A — Orq 


Structure 


(1) 
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INDEX  Continued 

TITLE  I    ORGANIZATION  Continued 

Part  E — Coverage,  Executions,  and  Registration 

Sec.  101.  Coverage  and  oxomptiono. 
Sco.  lOo.  Registration  of  piano. 
Soc.  10(>.  Reports  on  registered  plons. 
See.  107i  Amendments  of  registered  plane. 
See.  108.  Cortilicatc  of  righto. 

TITLE  II— VESTING  AND  FI  NDING  REQUIREMENTS 

Part  A — Vesting  RcQumr.Mr.N're- 

Sco.  £01.  Eligibility. 

See,  QOJ.  Vooting  oehednlc. 

Part  B — Fun»ino 

Sec.  BIO.  Funding  reqniromento. 
Sec.  Bll.  Discontinuance  of  plans. 

P'ART  C  VARIANCE!) 

See.  B16.  Deferred  applicability  of  vooting  standards 
See.  BIT.  Varioiioeo  from  f muling  requirements. 

TITLE  III— VOLUNTARY  PORTABILITY  PROGRAM  FOR 
VESTED  PENSIONS 

See.  801.  Program  cotahliohcd. 

See.  W)B.  Acceptance  of  deposits. 

Sec.  808.  Special  fund. 

See.  801.  Individual  aooounto. 

Sec.  80o.  Payments  from  individual  aocounto. 

See.  806.  Technical  assistance. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 

Sec.  401.  Establishment  and  applicability  of  program. 

See.  lOii.  Conditions  of  insurance! 

Sco.  403,  Assessments  and  premiums. 

Sec.  401,  Payment  of,  insurance 

See.  40o.  Rooovory, 

Scci  10(i.  Pension  Eenoht  Insurance  Fund. 

1  TITLE  V — DISCLOSURE  AND  FIDUCIARY  STANDARDS 

2  TITLE  VI — ENFORCEMENT 

3  TITLE  VII — EFFECTIVE  DATES 

4  Si:c.  2. — (n)  Tlic  Congress  finds  tlint  private  pension 

5  and  other  employee  benefit  plans  and  programs  in  the  United 

6  States  are  intrinsiea-lly- woven-  into  the  working  and  retire- 

7  incut  lives  of  American  men  and  women;  that  such  plans 
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1  and  programs  have  booomo  fiffiriy  rooted  into  our  ooonomio 

2  and  social  structure;  that  tboir  oporationnl  scopo  and  ooo 

3  nomio  impact  is  interstate  and  increasing'^  affecting  more 

4  than  thirty  million  worker  participants  throughout  the  United 

5  States;  that  the  pension  assets  of  approximately  $150,000r- 

6  000,000  accelerating  at  more  than  $10,000,000,000  an 

7  nually,  represent  the  largest  fund  of  virtually  unregulated 

8  assets  in  the  United  States;  that  the  growth  in  size,  scope, 

9  and  numbers  of  emplo3rco  benefit  plans  is  continuing  rapidly 

10  and  substantially ;  that  Federal  outhorit3r  over  the  cstablish- 

11  ment,  administration,  and  operations  of  these  plans  is  frag 

12  incntcd  and  ineffective  to  secure  adequate  protection  of  retire 

13  ment  and  welfare  benefits  due  to  the  workers  covered  and 

14  affected;  that  deficient  and  inadequate  provisions  oontained 

15  in  a  number  of  such  plans  arc  directly  responsible  for  hard 

16  ships  upon  working  men  and  women  who  are  not  roalizing 

17  their  oxpootations  of  pension  bonofits  upon  retirement;  that 

18  there  have  been  found  to  be  serious  consoquonocs  to  such 

19  workers  covered  by  these  plans  directly  attributable-^)  inade- 

20  quato  or  nonexistent  vesting  provisions,  lack  of  portability 

21  to  permit  the  transfer  of  earned  credits  by  omplo3rces  from 

22  ono  employment  to  another;  that  terminations  of  plans  beyond 

23  the  oontrol  of  cmployoos,  without  necessary  and  adequate 

24  funding  for  benefit  payments,  has  deprived  employees  and 

25  their  dependents  of  earned  bonofits;  that  employee  partici 
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1  pants  have  not  had  sufficient  information  concerning  their 

2  rights  and  responsibilities  under  the  plans,  resulting  in  loss 

3  of  benefits  without  knowledge  of  same;  that  the  lack -of-uni- 

4  form  minimum  standards  of  conduct  required  of  fiduciaries, 

5  administrators,  and  trustoos  has  jeopardized  the  soourity  of 

6  employee  benefits;  and  that  it  is  therefore  desirable,  in  the 

7  interests  of  employees  and  their  beneficiaries,  and  in  the 

8  interest  of  the  free  flow  of  commerce,  that  minimum  stand- 

9  aids  be  prescribed  to  assure  that  private  pension  and  cm 

10  ployee  benefit  plans  be  equitable  in  character  and  financially 

11  30und  and  properly  administered. 

12  (b)  It  is  the  declared  policy  of  this  Act  to  protect 

13  interstate  commerce,  and  the  equitablo  interests  of  partici- 

14  pants  in  private  pension  plans  and  their  boncfioiaries,  by 

15  improving  the  scope,  administration)  and  operation  of  such 

16  plans,  by  requiring  pension  plans  to  vest  benefits  in  em- 

17  ployees  after  equitable  periods  of  service;  to  meet  adequate 

18  minimum  standards  of  funding;  to  prevent  the  losses  of 

19  employ  cos'  earned  credits  resulting  from  change  of  or  sepa 

20  ration  from  employment;  to  protect  vested  benefits  of  em 

21  ployees  against  loss  due  to  plan  termination;  and  to  require 

22  more  adequate  disclosure  and  reports  to  participants  and 

23  beneficiaries  of  plan  administration  and  operations,  includhtg 

24  financial  information  by  the  plan  to  the  partieipamy-as--mfty 

25  be— necessary  for  the  employees  to  have  -a— conq>rchcnsi ve 


393 


5 

1  and  hotter  understanding  of  thoir  rights  and  obligations  to 

2  receive  benefits  from  tho  plans  in  which  they  arc  partiei 

3  pants;  to  establish  minimum  standards  of  fiduciary  conduct, 

4  and  to  provide  for  more  appropriate  and  adequate  remedies, 
*  sanctions,  and  ready  aoocss  to  tho  courts. 

6  DEFINITIONS 

^         Sec.  3.  As  used  in  this  Act — 

(1)  "Secretary"  means  tho  Secretary  of  Labor. 
9         (2)  "Office"  means  the  Office  of  Pension  and  Welfare 

^  Plans  Administration. 

H  (3)  "Assistant  Socretary"  means  the  Assistant  Socro- 

tatry  of  Labor  in  charge  of  the  Office  of  Pension  and  Welfare 
Plans  iVdministraition. 
14  (d)  "State"  means  any  State  of  tho  United  States,  the 

!5  District  of  Columbia)  Puerto  Eico,  the  Virgin  Islands,  Amer- 

16  ican  Samoa,  Guam,  Wake  Island,  tho  Canal  Zone,  and 

17  Outer  Continental  Shelf  lands  defined  in  the  Outer  Conti 

18  ncntal  Shelf  Lands  xVot  (13  U.S.C.  1331  1313) . 

19  (5)  "Commcroc"  means  trade,  traffic,  commerce,  trans 

20  portation,  or  communication  among  tho  several  States,  or 

21  botwocn  any  foreign  country  and  any  State,  or  between  any 

22  State  and  any  place  outsido  thereof. 

23  (6)  "Industry  or  activity  afYoeting  commerce"  means 

24  any  activity,  businoss,  or  industry  in  commerce  or  in  which 

25  a  labor  disputo  would  hinder  or  obstruot  commerce  or  the 
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1  froo  flow  of  oommorco  and  includes  any  activity  or  industry 

2  affecting  oommorco  within  tho  meaning  of  tho  Labor 

3  Management  Relations  Act,  1917,  as  amended,  or  the  Bail 

4  way  Labor  Aot,  as  amended. 

5  (7)  "Employer"  means  any  person  acting  directly  as 

6  an  employer  or  indirectly  in  tho  interest  of  an  employer  in 

7  relation  to  a  pension  or  profit-sharing  retirement  plan,  and 

8  includes  a  group  or  association  of  employers  acting  for  an 

9  employer  in  such  oapaoity. 

10  (8)  "Employee"  moans  any  individual  employed  by 

11  an  omployor. 

12  (9)  "Participant"  means  any  employee  or  former  em 

13  ployoo  of  an  employer  or  any  member  or  former  member  of 

14  an  omployco  organization  who  is  or  may  become  eligible  to 

15  receive  a  benefit  of  any  typo  from  a  pension  or  profit-sharing- 

16  retirement  plan,  or  whose  beneficiaries  may  bo  eligible  to 

17  roooivo  any  such  benefit. 

lg  (10)  "Beneficiary"  means  a  person  designated  by  a  par- 

19  tioipant  or  by  the  torms  of  a  pension  or  profit  sharing-ro- 

20  tircmcnt  plan  who  is  or  may  become  entitlod  to  a  benefit 

21  N  thereunder. 

22  ^(11)  "Person"  means  an  individual,  partnership,  cor 

23  poration,  mutual  company,  joint-stook  company,  trust,  unin 

24  oorporatod  organization,  association,  or  employee  organi- 
oc  nation. 


395 


7 

1  (12)  "Employee  organization"  means  any  labor  union 

2  or  any  organization  of  any  kind,  or  any  agency  or  eniplo}Tce 

3  representation  committee,  association,  group,  or  program,  in 

4  which  employees  participate  and  which  exists  for  the  pur 

5  pose  in  whole  or  in  part,  of  dealing  with  employers  conccrn- 

6  ing  a  pension  or  profit-sharing-retirement  plan,  or  other 

7  matters  incidental  to  employment  relationships;  or  any  em- 

8  ployoos'  beneficiary  association  organized  for  the  purpose,  in 

9  wholo  or  in  part,  of  establishing  or  maintaining  such  a  plan. 

10  (13)  The  term  "fund"  means  a  fund  of  money  or  other 

11  assets  maintained  pursuant  to  or  in  connection  with  a  pension 

12  or  profit  sharing-rotirement  plan,  and  includes  employee  con- 

13  tributions  withheld  but  not  yet  paid  to  the  plan  by  the 

14  employer,  or  a  contractual  agreement  with  an  insurance  car- 

15  rier.  The  term  does  not  include  any  assets  of  an  investment 

16  company  subject  to  regulation  undor  tho  Investment  Com- 

17  pany  xVct  of  1910. 

18  (11)  'Tension  plan"  moans  any  plan,  fund,  or  pro 

19  gram,  other  than  a  profit  sharing  retirement  plan,  which  is 

20  communicated  or  its  benefits  described  in  writing  to  em- 

21  ployoos  and  which  is  established  or  maintained  for  the  pur- 

22  pose  of  providing  for  its  participants,  or  their  beneficiaries, 

23  by  tho  purchase  of  insurance  or  annuity  contracts  or  other- 

24  wise,  retirement  benefits. 

25  (15)    'Trofit  sharing  retirement  platt*'— monne  a  plan 
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1  octablishod  or  maintained  by  an  employer  to  provide  for 

2  4ho  participation  by  the  employees  in  the  current  or  aooumiv 

3  latcd  profits,  or  both  the  current  and  accumulated  profits  of 

4  tbo  omployor  in  accordance  with  a  definite  predetermined 

5  formula  for  allocating  the  contributions  made  to  the  plan 

6  among  the  participants  and  for  distributing  the  funds  acou 

7  mulatod  under  the  plan  upon  retirement  or  doath.  Such  plan 

8  may  inoludc  provisions  permitting  the  withdrawal  or  distri 

9  bution  of  the  funds  accumulated  upon  oontingonoioo  other 

10  than,  and  in  addition  to,  retirement  and  death. 

11  (16)  "Registered  plan"  means  a  pension  plan  or  profifc- 

12  sharing  retirement  plan  registered  and  ccrtifiod  by  the  Sec 

13  rotary  as  a  plan  ootabliohod  and  operated  in  accordance  with 

14  title  I  of  this  Act. 

15  (17)  "Money  purchase  plan"  refers  to  a  pension  plan 

16  in  which  contributions  of  the  employer  and  employee  (41 

17  any)  arc  accumulated,  wTith  interest,  or  other  income,  to  pro 

18  vide  at  rotiromont  whatovor  ponoion  benefits  the  resulting 

19  sum  will  buy. 

20  (18)  The  term  "administrator"  means — 

21  (A)  the  porcon  opooifioally  do  dooignatod  by  tho 

22  terms  of  the  pengion  or  profit-sharing-retirement  plan, 

23  collective  bargaining  agreement,  trust  agreement,  con- 
r24         tract,  or  other  ina+Bumuit,  under  which  the  plan  is 

25         established  or  operated ;  or 
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1  fB)  in  the  absence  of  such  designation,  (i)  tho  om 

2  ploycr  in  the  ca3C  of  a  pension  or  profit  sharing  rctiro 

3  mont  plan  established  or  maintained  by  a  singlo  sn> 

4  ploycr, — (th) — the  employee  organisation  in  tho  oaoo  of 

5  such  plan  established  or  maintained  by  an  employco 

6  organization,  or  (iii) — the  association,  oommittoo,  joint 

7  board  of  trustees,  or  other  similar  group  of  roproconta- 

8  tivc3  of  the  parties  who  have  established  or  maintain 

9  such  plan,  in  tho  onoo  of  a  plan  established  or  main- 

10  taincd  by  two  or  more  employers  or  jointly  by  ono  or 

11  more  employers  and  one  or  more  employee  organiza 

12  tioiis. 

13  (10)  "Initial  unfundod  liability"  moans  tho  amount  (on 

14  the  effootive  date  of  title  II,  or  tho  offeotivo  date  of  tho  os 

15  tablishment  of  a  pension  plan  or  any  amendment  thereto, 

16  whichever  is  later),  by  whioh  tho  assets  of  tho  plan  are  ro- 

17  quired  to  be  augmented  to  insure  that  the  plan  is  and  will 

18  remain  fully  funded. 

19  — "Unfunded  liability"  moans  tho  amount  on  the 

20  date  when  such  liability  is  actuarially  oomputod,  by  whioh 

21  tho  assots  of  tho  plan  aro  required  to  bo  augmentod  to  insure 

22  that  tho  plan  is  and  will  remain  fully  funded^ 

23  (21)  "Fully  funded"  wTith  respect  to  any  pension  plan 

24  moans  that  such  plan  at  any  particular  timo  has  aoooto  dotor 
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1  mined,  by  a  person  authorized  under  section  101  (1))  (1) ,  to 

2  be  gufficicnt  to  provide  for  the  payment  of  all  pension  and 

3  other  benefits  to  participants  then  entitled  or  who  may  bo- 

4  come  entitled  under  the  terms  of  the  plan  to  an  immediate  or 

5  deferred  benefit  in  respect  to  service  rendered  by  such 

6  participants.  9 

7  (22)  "Experience  deficiency"  with  respect  to  a  pension 

8  plan  moans  any  actuarial  deficit,  determined  at  the  time  of  a 

9  review  of  the  plan,  that  is  attributable  to  factors  other-thai* 

10  the  existence  of  an  initial  unfunded  liability  or  the  failure  of 

11  any  employer  to  make  any  contribution  required  by  the 

12  terms  of  the  plan  or  by  section  210,  except -msefar  as  such 

13  failuro  to  make  a  required  contribution  is  treated  as  an  ex- 

14  periencc  deficiency  under  soction  217(a)  (1). 

15  (28) — "Funding"  shall  mean  payment  or  transfer  of 

16  assets  into  a  fund,  and  shall  also  include  payment  to  an  insur- 

17  anco  carrier  to  secure  a  contractual  right  pursuant  to  an 

18  agreement  with  such  carrier. 

19  (24) — "Normal  service  cost"  means  the  annual  cost 

20  assigned  to  a  pension  plan,  under  the  actuarial  cost  mothod- 

21  in  use  (as  of  the  offoetivo  date  of  titlo  II  or  the  date  of 

22  establishment  of  a  pension  plan  after  suoh  date),  exclusive 

23  of  any  olemont  representing  any  initial  unfunded  liability 

24  or  interest  thereon. 

25  (25)  "Special  payment"  means  a  payment  made  to  o 
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1  pension  plan  for  the  purpose-  oi  -hquidating  -an  initial  un- 

2  funded  liability  or  oxporionco  deficiency. 

3  (26)  "Nonforfeitable  right"  or  "vested  rig^t-means-a 

4  legal  claim  obtained  to  that  part  of  an  immediate  or  -deferred 

5  -life  annuity  which  notwithstanding  any  conditions  subsequent 

6  which  could  affect  receipt  of  any— benefit  flowing  from-sueh- 

7  -right,  arises  from  the  participant's  covered  service  under  the 

8  plan,  and  is  no  longer  contingent  on  the  participant  remam- 

9  ing  covered  by  the  plan. 

10  (27)  "Covered  service"  moans  that  poriod-of  service 

11  performed  by  a  participant  for  an  employer  or  as  a  member 

12  -of  an  employee  organization  which  is  recognized  under  the 

13  -terms  of  the  plan  or  the  collective  bargaining  agreement 

14  (subject  to  the  requirements  of  part  A  of  .title  II)  for  pur- 

15  poses  of  determining  a  participant's  eligibility-  to-  receive  pen- 

16  sion  benefits  or  for  determining  the  amount  of-^uc-h  benefi ts»- 

17  (28)  "Normal  retirement  benefit"  means  that  benefit 

18  payable  under  a  pension  or  profit  sharing  retirement  plan-4n- 

19  the  event  of  retirement  at  the  normal  retirement  age. 

20  (29)  "Normal  retirement  age"  moans  the  normal  ro- 

21  tircmont  ago,  spooifiod  under  the  plan  but  not  later  than  ago 

22  65  or,  in  the  absence  of  plan  provisions  specifying  the  nor- 

23  mal  retirement  ago,  age  65. 

24  (.30)  "Pension  benefit"  moans  the  oggregatc,  annual, 

25  monthly,  or  other  amounts  to  which  a  participant  will  be- 

25-028  O  -  76  -  vol.  1  -  29 
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1  come  entitled  upon  retirement  or  to  which  any  other  person 

2  is  entitled  by  virtue  of  such  participant's^  deaths 

3  (31)  " Accrued  portion  of  normal  retirement  benefit" 

4monr>q  tnnt.  nmfliint  ni  nPfiPifl.t.  wnifn    UTACTVA/it  i  va  at  wfVAtViAr 

5  the  right  to  6uch  benefit  is  nonforfeitable,  is  equal  to — 

6  (A)  in  the  case  of  a  profit-sharing-retirement  plan 

7  or  money  purchase  plan,  the  total  amount  (including 

8  all  interest  held  in  the  plan  ^-credited  to  the  account  of 

9  a  participant; 

10  (B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

11  the  benefit  units  credited  to  a  participant ;  or 

12  (C)  in  the  case  of  other  types  of  pension  plans,  thafc 

13  portion  of  the  prospective  normal- retirement  bcnofi^-e£ 

14  a  participant,  which  under  ruleer  regulation  of  the  Sec- 

15  rotary  is  determined  to  oonstitute  4he  ^articloant's  ac- 

16  orucd  portion  -of- the  normal  retirement  benefit  under 

17  the  terms  of  the  appropriate  plan. 

18  (32)  "Multi-omployor  plan- means  a  collectively-4>ar- 

19  gained  pension  plan  to  which  ^substantial  number  of  un- 

20  affiliated  employers  are  required  to  -contribute  and*  which 

21  covers  a  substantial  portion  -of  tbe  industry  in  terms  of 

22  -employees  or  a  substantial  number  of  employees  in  the 

23  -industry  in partioular*  geographic  area. 

24  -ffiH-  " Unaffiliated  en^>loyers"  means  employers  other 

25  -th&n  those  under  common  ownership  or  control,  or  having 
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1  the  relationship  of  parent-subsidiary,  or  directly  or  indirootly 

2  controlling  or  controlled  by  another  employer. 

3  (34)  "Qualified  insurance  carrier''  means  an  insurance) 

4  carrier  subject  to  regulation  and  examination  by  the  govern 

5  ment  of  any  State,  which  is  determined  by  rule  -or^egulation 

6  of  the  Secretary  to  be  suitable  for  the  purchase  of  the  single 

7  premium  life  annuity  or  the  annuity -^vsqtfe -survivorship  op- 

8  tions  authorized  under  scction-30-5^-2-)-7 

9  (35) — "Vested  liabilities"  means  the  present  value  of 

10  the  immediate  or  deferred  pension  4>enefi+s  for  ^participants 

11  and  their  beneficiaries  which  arc  nonforfeitable  -artd  for 

12  which  all  conditions  of  eligibility  have  been  fulfilled  under 

13  the  provisions  of  the  plan  prior  to4ts  terminatiortr 


14  (36)  "Unfunded  vested  liabilities"  means  that  amount 

15  of  vested  liabilities  that  cannot  be  satisfied  by  the  assets  of 

16  the  plan,  at  fair  market  value,  as  determined  -hy--  rule  -or 

17  regulation  of  the  Secretary. 

.  18  TITLE  I— ORGANIZATION 

19  PART  A — ORGAXIZATION^ATr-^TRUCTURE 

20  POWERS  AND  DUTIES  OF  THE  SECRETARY 

21  Sec.  101.  (a)  It  shall  be  the  duty  of  the  Secretary 

22  (1)  to  promote  programs  and  plans  for  the  estab- 

23  lishmcnt, — administration, — and  operations — of  pension, 

24  profit  sharing  retirement,  and  other  employee  -benefit- 
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1  plans  in  furtherance  of  tho  findings  and  policies  act  forth 

2  in  this  Act ; 

3  (2)  to  determine,  upon  application  by  a  pension  or 

4  profit  sharing  retirement  plan,  such  plan's  eligibility  for- 

5  registration  with  the  Secretary  under  section  105  and, 

6  upon  qualification,  to  register  such  plan  and  issue  appro- 

7  priate  certificates  of  registration ; 

8  (3)  to  cancel  certificates  of  registration  of  pension 

9  and  profit-sharing  retirement  plans  registered  under  seo- 

11  plans  are  not  qualified  for  such  registration; 

12  (4)  (A)  to  direct,  administer,  and  enforce  the  pro- 

13  visions  and  requirements  of  this  Act  and  the  Welfare 

14  and  Pension  Plans  Disclosure  Act,  except  where  such 

15  provisions  are  only  enforceable  by  a  private  party  ~ 

16  -  -f&) — to  make  appropriate  and  necessary  inquiries 

17  to  determine-  violations  of  the  provisions  of  this  Act,  or 

18  the  Welfare  and  Pension  Plans  Disclosure  Ac^  or  nny- 

19  rule  or  regulation  issued  thereunder:  Provided,  however, 

20  That  no  periodic  examination  of  the  books-and  records- 

21  of  any  plan  or  fund  shall  be  conducted  more  than  once 

22  annually  unless  the  Secretary  has  reasonable  enuse-te- 

23  believe  there  may  exist  a  violation  of  this  Act  or  the 

24  Welfare  and  Pension  Plans  Disclosure  Act  or  any  rule 

25  or  regulation  thereunder; 
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1  ~{G) — for  the — purpose — of — any — inquiry — provided 

2  for  in  subaragraph — (B),  the  provisions  of  sections  9 

3  and  10  (relating  to  the  attendance  of  witnescs  and  the 

4  production  of  books,  papers,  and  documents)  of  the 

5  Federal  Trade  Commission  Act  of  September— ly-4£  14, 

6  arc  hcreb}r  made  applicable  to  the  jurisdiction,  powers, 

7  and  duties  of  the  Secretary. 

8  (5)  to  bring  civil  actions  authorized  by  this  Act 

9  subject  to  control  and  direction  of  the  Attorney  Gen 

10  oral; 

11  (6)  to  appoint  and  fix  the  compensation  of  such 

12  employees  as  may  bo  ncocssary  for  the  conduct  of  his 

13  business  under  this  Act  in  accordance  with  the  provi- 

14  siionfi  of  title  5,  Unitod  States  Code,  governing  appoint- 

15  mcnt  in  the  competitive  service,  and  chapter  51  and 

16  subchapter  HI  of  chapter  53  of  such  title  relating  to 

17  classification  and  General  Schedule  pay  rates,  and  -to- 

18  obtain  the  services  of  experts  and  consultants  as  necos- 

19  sary  in  accordance  with  section  3109  of-fcitlo  5,— United 

20  States  Code,  at  rates  for  individuals  4K>t  to-ex<3eed  the 

21  per  diem  equivalent  for  GS  18; 

22  -f^~) — to  perform  such  other  functions  as  may  be- 

23  necessary  to  carry  out  the  purposes  of  this  Act. 

24  (b)  The  Secretary  is  authorized  to  prescribe  rules  and 

25  regulations — 
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1  4^) — establishing  standards  and  qualifications  for 

2  persons  responsible  for  performing  services  under  this 

3  Act  as  actuaries  and  upon  application  of  any  such  per- 

4  son,  to  ocrtify  whether  such  person  meets  the  standards 

5  and  qualifications  prescribed ; 

6  (2)  establishing  reasonable  foes  for  the  registration 

7  of  pension  and  profit  sharing  retirement  plans  and  other 

8  services  to  be  performed  by  him  in  implementing  the 

9  provisions  of  this  Aot,  and  all  fees  collected  by  the  Score 

10  tary  shall  be  paid  into  tho  general  fund  of  the  Treasury; 

11  (3)  establishing  reasonable  limitations  on  actuarial 

12  assumptions,  based  upon  appropriate  experience,  includ 

13  ing,  but  not  limited  to,  interest  rates,  mortality,  and 

14  turnover  rates; 

15  -(4-) — such  as  may  be  necessary  or  appropriate  to 

16  carry  out  the  purposes  of  this  Act,  including  but  not 

17  limited  to  definitions  of  actuarial,  accounting,  tochnical, 

18  and  other  trade  terms  in  common  use  in  the  subject 

19  matter  of  this  Act  and  the  Welfare  and  Pension  Plaii3 

20  Disclosure  Act ;  and 

21  (o)  governing  the  form,  detail,  and  inspection  of 

22  all  required  records,  reports,  and  documents,  the  main 

23  tcnunoo  of  books  and  records,  and  the  inspection  of  such 

24  books  and  records,  as  may  be  required  under  this  Act. 

25  (c)  (1)  Xhe  Secretary  is  authorized  and  directed  to  un- 
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1  dortakc  appropriate  studies  relating  to  pension  and  profit- 

2  sharing  retirement  plans  including  but  not  limited  to  the 

3  effects  of  this  Act  upon  the  provisions  and  costs  of  pension 

4  and  profit  sharing  retirement  plans,  the  role  of  private  pen 

5  sions  in  meeting  retirement  security  needs  of  the  Nation,  the 

6  administration  and  operation  of  pension  plans,  including  typos 

7  and  levels  of  benefits,  degree  of  reciprocity  or  portability 

8  financial  characteristics  and  practices,  methods  of  enoourag- 

9  ing  the  growth  of  the  private  pension  system,  and  advisability 

10  of  additional  coverage  under  this  Act. 

11  (2)  The  Secretary  shall  submit  annually  a  report  to  the 

12  Congress  covering  his  activities  under  this  Act  during  the 

13  procoding  fiscal  year,  together  with  the  results  of  such  studies 

14  as  are  conducted  pursuant  to  this  Act,  or,  from  time  to 

15  time,  pursuant  to  other  Aots  of  Congress,  and  rocommenda- 

4 

16  tions  for  such  further  legislation  as  may  be  advisable. 

17  -(-el-) — Prior  to  promulgating  rules  or  regulations,  the 

18  Secretary  3hall  consult  with  appropriate  departments  or 

19  agencies  of  the  Federal  Government  to  avoid  unnecessary 

20  conflicts,  duplications,  or  inconsistency  with  rules  and  regu 

21  lations  which  may  be  applicable  to  such  plans  under  other 

22  laws  of  the  United  States. 

23  (c)  In  order  to  avoid  unnecessary  expense  and  duplica 

24  tion  of  functions  among  Government  agencies,  the  Secretary 
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1  may  mako  suoh  arrangomonts  or  agreements  for  oooporation 

2  or  mutual  assistance  in  tho  performanco  of  his  functions  under 

3  4km  Aot  and  tho  functions  of  any  agonoy,  Federal  or  Stato, 

4  as  ho  may  find  to  be  praotioablo  and  consistent  with  law.  Tho 

5  Secretary  may  utilize  on  a  reimbursable  basis  tho  facilities  or 

6  sorvioos  of  any  dopartmont,  agonoy,  or  establishment  of  tho 

7  United  States,  or  of  any  State,  including  services  of  any  of 

8  its  omployoo3,  with  tho  lawful  consent  of  suoh  dopartmont, 

9  agonoy,  or  establishment;  and  each  department,  agonoy,  or 

10  establishment  of  the  United  States  is  authorized  and  directed 

11  to  cooperate  with  tho  Secretary,  and  to  tho  extent  permitted 

12  by  law,  to  provide  such  information  and  facilities  ae  tho 

13  Secretary  may  roquost  for  his  assistance  in  tho  performance 

14  of  his  functions  undor  this  Aot. 

15  APPROPRIATIONS 

16  Seo.  102.  There  arc  authorized  to  be  appropriated  suoh 

17  sums  as  may  be  nooossary  to  enable  the  Secretary  to  carry 

18  out  his  functions  and  duties. 

19  OFFICE  OF  ADMINISTRATION 

20  Sec.  103.  (a)  There  is  hereby  established  within  the 

21  Department  of  Labor  an  office  to  be  known  as  the  Office  of 

22  Pension  and  Welfnrc  Plan  Administration.  Suoh  Office 

23  shall  be  headed  by  an  Assistant  Secretary  of  Labor  who  shall 

24  be  appointed  by  the  President,  by  and  with  tho  advice  and- 

25  consent  of  tho  Senate. 
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1  (b)  It  shall  bo  tho  duty  of  the  Assistant  Secretary  of 

2  Labor  undor  tho  supervision  of  tho  Secretory  to  exercise 

3  ouoh  power  and  authority  as  may  bo  dologatod  to  him -by 

4  tho  Soorotary  for  tho  administration  and  enforcement  -ef-this- 

5  A.ct. 

6  (c)  Paragraph  20,  of  section  5815,  title  5,  United 

7  States  Code,  is  amended  by  striking  "(5)"  and  inserting 

8  in  liou  thoroof  "(6)'". 

9  (d)  Suoh  functions,  books,  records,  and  personnel  of 

10  tho  Labor  Managomont  Services  Administration  as  the  Sec 

11  rotary  determines  are  rolutod  to  tho  administration  of  the 

12  Wolfarc  and  Pension  Pluns  Disclosure  Aot  are  hereby 

13  transferred  to  tho  Offioo  of  Pension  and  Welfare  Plan 

14  Administration. 

15  Part  B — Coverage,  Exemptions,  and  Registration 

16  COVERAGE  AND  EXEMPTIONS 

17  Seo.  104.  (a)  Except  as  provided  in  subsections  (b) 

18  and  (o) ,  titles  II,  III,  and  IV  of  this  Act  shall  apply  to  any 

19  ponsion  plan  and  any  profit-sharing-retirement  plan  ostab- 

20  liohed  or  maintained  by  any  employer  engaged  in  interstate 

21  eommoroo  or  any  industry  or  activity  affecting  interstate  - 

22  oommoroo  or  by  any  employer  togothor  with  any  omployoo 

23  organization  representing  employees  engaged  in  commerce 

24  or  in  any  industry  or  activity  affecting  such  commorco  or-by- 

25  any  omployoo  organization  representing  omployecs  engaged 
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1  in  commerce — or  in  any  industry — or  activity  affecting 

2  oommorco. 


3  (b)  Titles  II,  III,  and  IV  of  this  Act  shall  not  apply 

4  to  any  pension  plan  or  any  profit  sharing  retirement  plan 

5  4f — 

6  (1)  such  plan  is  established  or  maintained  by  the 

7  Federal  Government  or  by  the  government  of  a  State  or 

8  ■  by  a  political  subdivision  of  the  same  or  by  any  agency 

9  or  instrumentality  thereof; 

10  ( 2 )  such  plan  is  established  or  maintained  by  a  re- 

11  ligious  organization  described  under  section  501  (c)  of 

12  tho  Internal  Rovcnuo  Code  of  1954  which  is  exempt  from 

13  taxation  under  tho  provisions  of  section  501  (a)  of  such 

14  Code; 

15  (3)  such  plan  is  established  or  maintained  by  a  solf  ■ 

16  employed  individual  exclusively  for  his  own  benefit  or  for 

17  the  benefit  of  his  survivors  or  established  or  maintained 

18  by  one  or  more  owner  employers  exclusively  for  his  or 

19  their  benefit  or  for  the  benefit  of  his  or  their  survivors; 

20  -(4-) — suoh  plan  covers  not  more  than  twenty  five 

21  partioipantc ; 

22  (5)  such  plan  is  established  or  maintained  outsido 

23  tho  United  States  primarily  for  the  bonofit  of  omployoos 

24  who  are  not  citizens  of  the  United  States  and  the^itus-ef 

25  the  employee  benefit  plan  fund  established  or  maintained 
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1  pursuant  to  such  plan  is  maintained  outside  the  United 

2  States ; 

3  (6)  such  plan  i3  unfunded  and  is  established  or  mnin- 

4  taincd  by  an  employer  primarily  for  the  purpose  of  pro 

5  viding  deferred  compensation  for  a  scloot  group  of 

6  management  employees  and  is  declared  by  the  employer 

7  as  not  intended  to  meet  the  requirements  of- section 

8  401  (a)  of  the  Internal  Ee venue  Code;  or 

9  (7)  such  plan  is  established  or  maintained  by  an 

10  employee  organization  and  is  administered  and  financed 

11  solely  by  contributions  from  its  members. 

12  (o)  Title  IV  and  part  B  of  title  II  shall  not  apply  to 

13  profit  sharing  retirement  plans  or  money  purchase  plans. 

14  (d)  Titlo3  V  and  VI  shall  apply  to  any  plan  covered 

15  by  the  Welfare  and  Pension  Plans  Disclosure  Act  and  any 

16  pension  plan  or  profit-sharing-rotiromont  plan  covered  by 

17  this  Act. 

18  REGISTRATION  OF  PLANS 

19  Seo.  105. — far) — Every  administrator  of  a  pension  or 

20  profit  sharing  retirement  plan  to  which  titles  II,  III,  or  IV 

21  apply  shall  file  with  the  Secretary  an  application  for  regis- 

22  tration  of  such  plan.  Such  application  shall  be  in  such  form 

23  and  shall  bo  aooompaniod  by  such  documents  as  shall  bo 

24  prosoribod  by  regulation  of  the  Secretary.  After  qualification 

25  undor  subsootion  (c),  the  administrator  of  such  plan  shall 
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1  comply  with  ouoh  roquiromonts  as  may  bo  proscribed  by  the 

2  Scorotary  to  maintain  tho  plan's  qualification  under  this  titlo. 

3  (b)  In  tho  ooeo  of  plans  ostablishod  on  or  aftor  tho  of 

4  footivo  date  of  this  titlo,  tho  filing  roquirod  by  subsection  (a) 

5  shall  bo  mado  within  six  months  aftor  suoh  plan  ie  ostob 

6  liohod.  In  tho  oaso  of  plans  ostablishod  prior  to  tho  offootivo 

7  dato  of  this  titlo,  suoh  filing  shall  bo  mado  within  six  months 

8  aftor  tho  effective  dato  of  regulations  promulgated  by  tho 

9  Scorotary  to  implomont  this  sootion  but  in  no  ovont  later  than 

10  twolvo  months  aftor  tho  date  of  onaotmont  of  this  xlct. 

11  (o)  Upon  tho  filing  roquirod  by  subsootion  (a),  tho 

12  Scorotary  ohall  determine  whether  suoh  plan  is  qualifiod  for 

13  registration  undor  this  title,  and  if  tho  Secretary  finds  it  quali- 

14  fiod,  ho  shall  issue  a  oortifioaito  of  registration  with  rospoot  to 

15  suoh  plan. 

16  (d)  If  at  any  timo  the  Soorotary  determines  that  a  plan 

17  roquirod  to  qualify  under  this  titlo  is  not  qualified  or  i3  no 

18  lungor  qualifiod  for  registration  undor  this  titlo,  ho  shall 

19  notify  tho  administrator,  netting  forth  tho  dofioiency  or  do- 

20  ficicncioQ  in  tho  plan  or  in  its  administration  or  operations 

21  which  is  tho  basis  for  tho  notification  given,  and  ho  shall 

22  further  provido  tho  administrator,  the  employer  of  tho 

23  employees  covered  by  the  plan  (if  not  the  administrator), 

24  and  tho  employee  orgn nidation  representing  suoh  omployoos, 

25  if  nny,  a  reasonable  time  within, which  to  remove -stieh  <iefi- 
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1  oionoy  or  deficiencies.  If  tho  Secretary  .thereafter  determines 

2  that  tho  dofioionoy  or  deficiencies  have  boon  romovod,  ho 

3  shall  issue  or  continue  in  effect  the  certificate,  as  tho  oaso 

4  may  bo.  If  ho  determines  that  the  deficiency  or  deficiencies 

5  havo  not  bcon  removed,  he  shall  enter  an  ordor  denying-or- 

6  oanooling  tho  cortifioato  of  registration,  and  take  such  furthcr- 

7  -action  as  may  bo  appropriate  under  title  VI. 

8  (o)  A  pension  or  profit  sharing  retirement  plan  shall 

9  bo  qualified  for  registration  undor  this  section  if  it  conforms 

10  to,  and  is  administered  in  accordance  with  this  Act,  the 

11  Welfare  and  Pension  Plans  Disclosure  Act,  and  in  the  case 

12  of  a  pension  plan  oubjoot  to  titlo  IV  of  this  Aot,  applies 

13  for  and  maintains  plan  tormination  insuranoo  and  pays  tho 

14  roquirod  assessments  and  premiums. 

15  CEPOBTO  ON  REGISTERED  PLANS 

16  Seo.  106.  The  Secretary  may,  by  regulations,  provide 

17  for  the  filing  of  a  single  report  satisfying  tho  reporting  i*e- 

18  quiromonts  of  this  Aot,  and  tho  Welfare  and  Pension  Plans- 

19  Disolosuro  Aot. 

20  AMENDMENTS  OF  REGISTERED  PLANS 

21  Sec.  107.  Whore  a  pension  or  profit-sharing-retirement 

22  plan  filod  for  registration  under  this  title  is  amondod  subso 

23  quont  to  suoh  filing,  the  administrator  shall  (pursuant  to 

24  regulations  promulgated  by  the  Secretary)  filo  with  tho  Sec 

25  rotary  a  copy  of  the  amendment  and  such  additional  infor  ■ 
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1  niation  and  reports  as  the  Soorotary  by  regulation  may  rc- 

2  quiro,  to  dotorminc  tho  amount  of  any  initial  unfunded  liabil 

3  ity  ereated  )jy  the  amendment,  if  any,  and  the  special  pay 

4  monts  roquirod  to  removo  such  liability. 

5  CERTIFICATE  OF  BIGHTS 

6  Sec.  108.  The  Secretary  shall,  by  regulation,  roquiro 

7  each  pension  and  profit  sharing  retirement  plan  to  furnish 

8  or  make  available,  whichever  is  the  most  practicable,  to 

9  each  participant,  upon  termination  of  service  with  a  vested 

10  right  to  an  immediate  or  a  deferred  pension  benefit  or  other 

11  vested  intorost,  with  a  certificate  setting  forth  the  benefits  to 

12  which  ho  is  entitled,  including,  but  not  limited  to,  the  name 

13  and  location  of  the  entity  responsible  for  payment,  the 

14  amount  of  benefits,  and  tho  date  when  payment  shall  bogin. 

15  A  copy  of  each  such  certificate  shall  be  filed  with  the  Soo 

16  rotary.  Such  certificate  shall  be  deemed  prima  facie  evidence 

17  -of  the  faots  and  rights  set  forth  in  such  certificate. 

18  TITLE  II— VESTING  AND  FUNDING 

19  REQUIREMENTS 

20  Part  A — Vesting  Requirements 

21  ELIGIBILITY 

Seo.  201.  No  pension  or  profit-sharing-rotiromont  plan 

2^  filed  for  registration  under  this  Act  shall  require  as  a  oondi 

24  tion  for  eligibility  to  participate  in  such  a  plan  a  period  of 

25  service  longer  than  one  year  or  an  age  greater  than  twenty 
2fi  five,  whichover  oocurn  later {•#rom(Ud)Ji>oipmGr}  That  in  tho 
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1  oaoo  of  any  plan  which  provides  for  immediate  vesting  of 

2  100  per  oontum  of  earned  benefits  of  participants,  suoh  plan 

3  may  roquiro  as  a  condition  for  eligibility  to  participate  in 

4  tho  plan,  a  period  of  service  no  longer  than  throe  yoars  or 

5  an  ago  greater  than  thirty,  whichovor  oocurs  later. 

6  VESTING  BCKGBULE- 

7  Seo.  202.  (a)  All  pension  or  profit-sharing-retirement 

8  plans  filed  for  registration  under  this  Act,  oxoopt  as  pro- 

9  vidod  for  in  paragraphs  (2)  and  (3)  heroin,  shall  provido 

10  undor  tho  torms  of  tho  plan  with  rospcot  to  covorcd  service 

11  both  boforo  and  after  tho  offootivo  dato  of  tho  title,  that : 


12  (1)  a  plan  participant  who  has  boon  in  covered 

13  sorvieo  undor  tho  plan  for  a  period  of  eight  years  is 

14  ontitlod  upon  termination  of  sorvieo  prior  to  attaining 

15  normal  retirement  age — 

16  (A)  in  tho  ease  of  a  ponsion  plan,  to  a  deferred 

17  ponsion  bonefit  commencing  at  his  normal  retirement 

18  ago;  or 

19  (B)  in  tho  case  of  a  profit  sharing  ■■retirement 

20  plan,  to  a  nonforfeitable  right  to  his  intorcst  in  such 

21  plan 

22  oqual  to  30  per  oontum  of  tho  accrued  portion  of  tho 

23  normal  retirement  benefit  as  provided  by  the  plan  in 

24  respect  of  suoh  service,  or  of  suoh  interest,  respectively, 

25  nnd  puoh  entitlement  shnll  increase  by  10  per  oontum 
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1  por  yoar  tboroaftor  of  oovorod  sorvioo  until  tho  oomplo- 

2  tion  of  fitoon  yoars  of  oovorod  sorvioo  aftor  whioh  euoh 

3  participant  shall  bo  ontitlod  upon  termination  of  sorvioo 

4  prior  to  attaining  normal  retirement  ago  to  a  doforrod 

5  pension  benefit  commencing  at  his  normal  rotiroroent 

6  ago  equal  to  100  per  centum  of  the  accrued  portion  of 

7  tho  normal  retirement  benefit  as  provided  by  tho  plan 

8  with  respect  to  such  service,  or  to  the  full  amount  of 

9  suoh  intorost  in  the  profit  sharing  rotiromont  plan; 

10  -f&) — tho  roquiromonts  of  paragraph   (1) — of  this 

11  subsection  nocd  not  apply  with  respect  to  aeoruod  por 

12  tions  of  normal  rotiromont  bonoflts  attributable  to  oovorod 

13  service  rendered  prior  to  the  effective  date  of  this  titlo  by 

14  any  plan  partioipant  who  has  not  attained  forty -five  yoars 

15  of  ago  on  tho  offootivo  dato  of  this  titlo  and,  in  tho  ovont 

16  a  plan  is  ostablishod  or  amondod  aftor  tho  offootivo  dato 

17  of  this  titlo,  the  requirements  of  paragraph  (1)  of  this 

18  subsection  nood  only  apply  to  sorvioo  rondorod  aftor  tho 

19  dato  of  tho  plan's  establishment  or  tho  date  of  suoh  plan 

20  amondmont  with  respect  to  any  improvement  in  benefits 

21  made  by  suoh  amondment. 

22  (3)  if  tho  plan  is  a  class  year  plan,  then  suoh  plan 

23  shall  provide  that  the  participant  shall  aoquiro  a  nonfor- 

24  f citable  right  to  100  per  ocntum  of  the  employer's  con 

25  tribution  on  his  behalf  with  ronpoot  to  any  giyon  yoar, 
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1  not  lator  thnn  tho  ond  of  tho  fifth  year  following  the  year 

2  for  whioh  ouoh  contribution  wac  madoi  For  tho  pur- 

3  poeofl  of  this  paragraph,  tho  term  "olaos  year  plan" 

4  moano  a  profit-sharing  rotiromont  plan  whioh  provides 

5  for  tho  separate  vesting  of  eaoh  annual  contribution 

6  made  by  tho  employer  on  behalf  of  a  partioipcint. 

7  (1)  tho  ponaion  bonofits  providod  under  tho  terms  of 

8  a  ponsion  plan,  and  tho  interest  in  a  profit-sharing  ro 

9  tiromont  plan  referred  to  in  subparagraph  (B)  of  para- 

10  graph  (1)  shall  not  bo  capable  of  assignment  or  alien 

11  ation  and  shall  not  confer  upon  an  omployoo,  porsonol 

12  roprosontattivo,  or  dopondont,  or  any  other  porson,  any 

13  right  or  infrorost  in  such  pension  benefits  or  profit-sharing- 

14  rotiromont  plan,  oapablo  of  being  assigned  or  otherwise 

15  alionatod;  except  that  whore  a  plan  fails  to  make  appro- 

16  priato  provisions  thorofor,  tho  Scorotary  shall,  by  rogu- 

17  lation,  provide  for  tho  final  disposition  of  plan  bonofits 

18  or  intorosts  whon  bonofioiarios  cannot  bo  located  or  as- 

19  •  oortainod  within  a  reasonable  timo. 

20  -fk) — Any  participant  covered  undor  a  plan,  for  the 

21  'number  of  yoars  required  for  a  vested  right  undor  this  soc- 

22  tion,  shall  bo  ontitlod  to  such  vested  right  regardless- -of 

23  whothor  hie  yoars  of  oovorod  service  aro  continuous,  except 

24  that  a  plan  may  provide  that — 

25  (1)  three  of  the  oight  years  required  to  qualify  for 

25-028  O  -  76  -  vol.  1  -  30 
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1  tho  30  por  oontum  vestod  right  under  subsection  (a) 

2  shall  bo  oontinuous  undor  standards  proscribed  undor 

3  eubsootion  (c) , 

4  — sorvioo  by  a  participant  prior  to  tho  ago  of 

5  twenty  fivo  may  bo  ignored  in  determining  eligibility  for 

6  a  vostod  right  undor  this  section,  unless  such  participant 

7  or  an  employer  has  contributed  to  the  plan  with  respect 

8  to  such  service,  and 

9  (3)  in  tho  ovont  a  participant  has  attained  a  vestod 

10  right  oqual  to  100  por  centum  of  the  accrued  portion  of 

11  tho  normal  rotiromont  bonofit  as  provided  by  the  plan 

12  with  rospect  to  suoh  sorvioo,  or  to  the  full  amount  of 

13  ouch  intoroct  in  a  profit-sharing-retirement  plan,  and 

14  ouch  participant  has  been  separated  permanently  from 

15  oovorago  undor  tho  plan  and  subsequently  returns  to 

16  ■  oovorago  undor  tho  samo  plan,  such  participant  may  be 

17  troatod  as  a  now  participant  for  purposes  of  the  vesting 

18  requirements  set  forth  in  section  202(a)  (1) — without 

19  rogard  to  his  prior  service. 

20  (o)  Tho  Soorotary  shall  proscribe  standards,  consistent 

21  with  tho  purposes  of  this  Act,  governing  the  maximum  num- 

22  ber  of  working  hours,  days,  weeks,  or  months,  which  shall 

23  constitute  a  yoar  of  oovorod  sorvioo,  or  a  broak  in  service  for 

24  -purposes  of  this  Aot.  In  no  case  shall  a  participant's  time 
23  workod  in  any  period  in  which  he  i3  orcdited-for  a— period 
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1  of  sorvioc  for  the  purposes  of  this  section,  be  eredited-te-any- 

2  other  period  of  time  unless  the  plan  so  provides. 

3  (d)  Notwithstanding  any  other  provision  of  this  Act, 

4  a  ponsion  or  profit-sharing  retirement  plan  may  allow  for 

5  vesting  of  ponsion  benefits  after  a  lessor  poriod  than  is  ro- 

6  quired  by  this  section. 

7  (c)  Notwithstanding  any  other  provision  of  this  Aot 

8  whereupon  application  and  notice  to  affected  or  interested 

9  parties  by  the  plan  Administrator,  tho  Secretary  determines 

10  that  the  plan  contains  vesting  provisions  which  are  as  liberal 

11  aa  tho  vesting  schedule  set  forth  in  section  202(a)  (1),  the 

12  Secretary  may  waive  the  requirements  therein  aa  long  as 

13  the  vesting  schedule  contained  in  the  plan  remains  un- 

14  changed.  For  the  purposes  of  this  subsection,  the  term 

15  "liberal"  refers  to  a  vesting  formula  which  provides- vested 

16  benefits  comparablo  to  or  greater  than  .those  provided -under 

17  seotion  202(a)  (1)  to  the  majority  of  the  participants  in 

18  the  plan  as  indicated  by  the  plan's  actuarial  experience. 

19  Part  B — Funding 

20  FUNDING  REQUIREMENTS 

21  Seo.  210.  (a)  Unless  a  waiver  is  granted  pursuant  ,to 

22  part  C  of  this  title,  every  pension  plan  filed  for  registration 

23  under  thin  Act  shall  provide  for  funding,  in  accordance  with 

24  tho  provisions  of  this  part,  which  is  adequate  to  provide  for 
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1  payment  of  all  pension  benofiits  whioh  may  bo  paycbblo  under 

2  tho  torms  of  the  plan. 

3  (b)  Provisions  in  tho  plan  for  funding  shall  sot  forth 

4  tho  obligation  of  tho  omployor  or  employers  to  oontributo 

5  both  in  rospeot  of  the  normal  sorvioo  eost  of  the  plan  and 

6  in  respect  of  any  initial  unfunded  liability  and  experience 

7  deficiency.  Tho  contribution  of  tho  omployor,  including  any 

8  contributions  made  by  employees,  shall  consist  of  the  pay- 

9  ment  into  tho  plan  or  fund  of — 


10  ( 1 )  all  normal  sorvioo  oosts ;  and 

11  — where  the  plan  has  an  initial  unfunded  lia- 

12  bility,  special  payments  consisting  of  no  less  than  oqual 

13  amounts  sufficient  to  amortize  such  unfunded  liabilities 

14  over  a  term  not  oxoooding: 

15  (A)  in  the  case  of  an  initial  unfunded  liability 

16  existing  on  the  effective  date  of  this  title,  in  any 

17  plan  established  before  that  date,  thirty  years  from 

18  such  date; 

19  -(B)  in  the  case  of  an  initial  unfunded  liability 

20  resulting  from  the  establishment  of  a  pension  plan, 

21  or  an  amendment  thereto,  on  or  after  the  effective — 

22  date  of  this  title,  thirty  years  from  the  date  of  suoh 

23  establishment  or  amendment,  except  I  hat  in  tho  evont 

24  that  any  such  amendment  after  the  effective  date  of 

25  this  title  results  in  a  substantial  increase  to  any  un- 
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1  funded  liability  of  the  plan,  as  determined  by  the 

2  Secretary,  such  increase  shall  be  regardod  as  a  new 

3  plan  for  purposes  of  the  funding  schedule  imposed 

4  by  this  subsection  and  the  plan  termination  insur- 

5  ance  requirements  imposed  by  title  IV. 

6  (3)  special  payments,  where  the  plan  has  an  oxpo- 

7  rience  deficiency,  consisting  of  no  less  than  equal  annual 

8  amounts  sufficient  to  remove  such  experience  deficiency 

9  over  a  term  not  exceeding  five  years  from  the  date  on 

10  which  the  experience  deficiency  was  determined,  except 

11  where  the  experience  deficiency  cannot  be  removed  over 

12  a  five-year  period  without  the  amounts  required  to  re- 

13  move  such  deficiency  exceeding  the  allowablo  limits  for 

14  a  tax  deduction  under  the  Internal  Revenue  Code  of  1951 

15  for  any  particular  year  during  which  such  payments  must 

16  be  made,  the,  Secretary  shall,  consistent  with  the  pur- 

17  poses  of  this  subsection,  prescribe  such  additional  time  as 

18  may  be  necessary  to  remove  such  deficiency  within 

19  allowable  tax  deduction  limitations. 

20  (c)  within  six  months  after  the  effective  date  of  rules 


21  promulgated  by  the  Secretary  to  implement  this  title  (but  in 

22  no  event  more  than  12  months  after  the  effective  date  of  this 

23  title)  or  within  six  months  after  the  date  of  plan  establish- 

24  ment,  whichever  is  later,  the  plan  administrator  shall  submit 
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1  a  report  of  an  actuary — (certified  under  section  101  (b)  ) 

2  stating— 

3  ^L) — the  estimated  cost  of  benefits  in  respect  of 

4  -service  for  the  first  plan  year  for  which  such  plan  is 

5  required  to  register  and  the  formula  for  computing  such 

6  cost  in  subsequent  years  up  to  the  date  of  the  following 

7  report ; 

8  (2)  the  initial  unfunded  liability,  if  any,  for  bone- 

9  fits  under  the  pension  plan  as  of  the  date  on  which  the 

10  plan  is  required  to  be  registered ; 

11  (3)  the  special  pa}rments  required  to  remove  such 

12  unfunded  liability  and  experience  deficiencies  in  aocord- 

13  ance  with  subsection  (b)  ; 

14  (4)  the  actuarial  assumptions  used  and  the  basis  for 

15  using  such  actuarial  assumptions ;  and 

16  (5)  such  other  pertinent  actuarial  information  re- 

17  quired  by  the  Secretary. 

18  (d)  The  administrator  of  a  registered  pension  plan  shall 

19  cause  the  plan  to  be  reviewed  not  less  than  once  every  five 

20  years  by  a  certified  actuary  and  shall  submit  a  report  of  auoh 

22  (1)  the  estimated  cost  of  benefits  in  respoct  of  serv- 

23  ice  in  the  next,  succeeding  five-year  period  and  the 

24  formula  for  computing  such  coat  for  such  subsequent  five~ 

25  year  period; 
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1  (2)  the  surplus  or  the  experience  deficiency  in  the 

2  pension  plan  after  making  allowance  for  the  present 

3  value  of  all  special  payments  required  to  be  made  in  the 

4  future  by  the  employer  as  determined  by  previous 

5  reports ; 

6  (3)  the  special  payments  which  will  remove  any 

7  such  experience  deficiency  over  a  term  not  exceeding  five 

8  years ; 

9  — the  actuarial  assumptions  used  and  the  basis 

10  for  using  such  actuarial  assumptions;  and 

11  (5)  such  other  pertinent  actuarial  information  re- 

12  quired  by  the  Secretary. 

13  If  an}r  such  report  discloses  a  surplus  in  a  pension  plan,  the 

14  amount  of  any  future  payments  required  to  be  made  to  the 

15  fund  or  plan  may  be  reduced  or  the  amount  of  benefits  may 

16  bo  increased  by  the  amount  of  such  surplus,  subject  to  the 

17  provisions  of  the  Internal  Revenue  Code  of  1951  and  rogu- 

18  lations  promulgated  thereunder.  The  reports  under  this  sub- 

19  section  shall  be  filed  with  the  Secretary  by  the  administrator 

20  as  part  of  the  annual  report  required  by  section  7  of  the 

21  Welfare  and  Pension  Plans  Disclosure  Act,  at  such  time 

22  that  the  report  under  such  section  7  is  due  with  respect  to 

23  the  last  year  of  such  five-year  period. 

24  (e)  Where  an  insured  pension  plan  is  funded  exclu- 

25  sively  by  the  purchase  of  insurance  contracts  whioh — 
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1  (1)  require  level  annual  premium  payments  to  bo 

2  paid  extending  not  beyond  the  retirement  age  for  each  in- 

3  dividual  participant  in  tho  plan,  and  commencing  with 

4  the  participant's  entry  into  the  plan  (or,  in  the  case  of 

5  an  increase  in  benefits,  commencing  at  the  time  such 

6  increase  becomes  effective) ,  and 

7  (2)  benefits  provided  by  tho  plan  are  equal  to  the 

8  benefits  provided  under  each  contract,  and  are  guaran- 

9  teed  by  the  insurance  carrier  to  the  extent  premiums 

10  have  been  paid, 

11  such  plan  shall  be  exempt  from  the  requirements  imposed  by 

12  subsections  (b) — (2)  and  (3),  (c) ,  and  (d)  of  this  section. 

13  (f)  The  Secretary  may  exempt  any  plan,  in  whole  or  in 

14  part,  from  tho  requirement  that  such  reports  be  filed  where 

15  tho  Secretary  finds  such  filing  to  bo  unnecessary. 

16  DISCONTINUANCE  OF  PLANS 

^         Sec*  21 L  (a)  Subject  to  tho  authority  of  tho  Soorotary 

1®  to  provide  exemptions  or  variances  where  necessary  to  avoid 

19  substantial  hardship  to  participants  or  beneficiaries,  upon 

2(^  complete  termination  or  substantial  termination  (as  deter- 

21  mined  by  the  Secretary) ,  of  a  pension  plan,  and  subject  to 

22  the  provisions  of  the  Internal  Revenuo  Code  and  regulations 
promulgated  thereunder,  relating  to  limitations  applicable  to 

24  the  twenty-five  highest  paid  employeos  of  an  employer,  all 

25  -assets  of  the  plan  shall  bo  applied  under  the  terms  of  tho 

26 

plan,  an  follows— 
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1  ( 1 )  first,  to  refund  to  nonretired  participants  in  the 

2  plan  the  amount  of  contributions  made'  by  them ; 

3  (2)  sooond,  to  participants  in  the  plan  who  have 

4  retired  prior  to  the  date  of  such  termination  and  have 

5  been  receiving  benefits  under  the  plan; 

6  -(-&) — third,  to  those  participants  in  the  plan  who, 

7  on  the  date  of  such  termination  had  the  right  to  retire 

8  and  receive  benefits  under  the  plan ; 

9  (4)  fourth,  to  those  participants  in  the  plan  who 

10  had  acquired  vested  rights  under  the  plan  prior  to  ter- 

11  mination  of  the  plan  but  had  not  reached  normal  ro- 

12  tirement  age  on  the  date  of  such  termination ;  and 

13  (5)  fifth,  to  any  other  participants  in  the  plan  who 

14  are  entitled  to  benefits  under  the  plan  pursuant  to  the 

15  requirements  of  section  401  (a)  (7)  of  tho  Internal  Rev- 

16  onuo  Codo  of  1951. 

17  (b)  Upon  complete  termination,  or  substantial  termina- 


18  tion  (as  determined  by  the  Secretary),  any  party  obligated 

19  to  contribute  to  tho  plan  pursuant  to  section  210(b) ,  or  to 

20  contribute  on  behalf  of  employees  pursuant  to  a  withholding 

21  or  similar  arrangement,  shall  be  liable  to  pay  all  amounts 

22  that  would  otherwise  have  been  required  to  be  paid  to  meet 

23  the  funding  requirements  prescribed  by  section  210  up  to 

24  the  date  of  such  termination  to  the  insuror,  trustee,  or 

25  administrator  of  the  plan.  * 
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1  -(c)  Upon  complete  termination,  or  substantial  termina^ 

2  tion  (as  determined  by  the  Secretary),  of  a  profit-sbaring- 

3  retirement  plan,  the  interests  of  all  participants  in  such  plan 

4  shall  fully  vest. 

5  (d)  In  any  case,  the' Secretary  may  approve  payment 

6  of  survivor  benefits  with  priorities  equal  to  those  of  the  em- 

7  ployees  or  former  employees  on  whose  service  such  benefits 

8  are  based. 

9  Part  C — Variances 

10  DEFERRED  APPLICABILITY  OF  VESTING  STANDARDS 

11  Sec.  216.  (a)  The  Secretary  may  defer,  in  wholo  or 

12  in  part,  applicability  of  the  requirements  of  part  A  of  this 

13  title  for  a  period  not  to  exceed  five  years  from  the  effective 

14  date  of  title  II,  upon  a  showing  that  compliance  with  the 

15  requirements  of  part  A  on  the  part  of  a  plan  in  existence  on 

16  the  date  of  enactment  of  this  Act  would  result  in  increasing 

17  the  costs  of  the  employer  or  employers  contributing  to  the 

18  plan  to  such  an  extent  that  substantial  economic  injury  would 

19  be  caused  to  such  employer  or  employers  and  to  the  interests 

20  of  tho  participants  or  beneficiaries  in  the  plan. 

21  (b)  For  purposes  of  subsection — (a) ,  the  term  "sub- 

22  stantial  economic  injury"  includes,  but  is  not  limited  to, 

23  a  showing  that  ( 1 )  a  substantial  risk  to  tho  capability  of 

24  -voluntarily  continuing  the  plan  exists,  (2)  the  plan  will  be 

25  unable  to  discharge  its  existing  contractual  obligations  for 
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1  bonofits,  (3)  a  substantial  curtailment  of  pension  or  othor 

2  benefit  levels  or  the  levels  of  employees'  compensation  would 

3  result^  or  (d)  there  will  be  an  adverse  effect  on  the  levels  of 

4  employment  with  respect  to  the  work  force  employed  by  the 

5  employor  or  employers  contributing  to  the  plan. 

6  (c)  ( 1 )  In  the  case  of  any  plan  established  or  maintained 

7  pursuant  to  a  collective  bargaining  agreement,  no  applica- 

8  tion  for  the  granting  of  the  variance  provided  for  under  sub- 

9  section  (a)  shall  be  considered  by  tho  Socrotary  unless  it 

10  is  submitted  by  the  parties  to  the  collective  bargaining  agree- 

11  ment  or  their  duly  authorized  representatives. 

12  (2)  As  to  any  application  for  a  varianco  under  sub- 

13  section  (a)  submitted  by  the  parties  to  a  collective  bargain- 

14  ing  agreement  or  their  duly  authorized  representatives,  tho 

15  Secretary  shall  accord  due  weight  to  the  experience,  toch- 

16  nical  competence,  and  specialized  knowledgo  of  the  parties 

17  with  respect  to  the  particular  circumstances  affecting  tho  plan, 

18  industry,  or  other  pertinent  factors  forming  the  basis  for  the 

19  application. 

20  VARIANCES  FROM  FUNDING  REQUIREMENTS 

21  Sec.  217.  (a)  Where,  upon  application  and  notice  to 

22  affected  or  interested  parties  by  the  plan  administrator,  the 

23  Secretary  determines  thai — 

24  ( 1 )  any  employer  or  employers  are  unable  to  make 

25  annual  contributions  to  tho  plan  in  compliance  with  the 
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1  -funding  requirements  of  section  210(b)  (2)  or  (3),  and 

2  he  has  reason  to  believe  that  such  required  payment  for 

3  that  annual  period  cannot  be  made  by  such  employer  or 

4  employers,  the  Secretary  may  waive  the  annual  contri- 

5  bution  otherwise  required  to  be  paid>  and  prescribe  an 

6  additional  period  of  not  more  than  five  years  for  the 

7  amortization  of  such  annual  funding  deficienc}^  during 

8  which  period  the  funding  deficiency  shall  be  removed  by 

9  no  less  than  equal  annual  payments.  Any  funding  de~ 

10  ficiency  permitted  under  this  section  shall  be  treated  for 

11  the  purposes  of  any  actuarial  report  required  under  this 

12  Act  as  an  experience  deficiency  under  section  210; 

13  (2)  no  waiver  shall  be  granted  unless  tho  Socretary 

14  -is  satisfied  after  a  roview  of  tho  financial  conditiono  of  the 

15  plan  and  other  related  mattors  thait — 

16  (A)  such  waiver  will  not  adversely  affect  the 

17  interests  of  participants  or  beneficiaries  of  such  plan; 

18  -er- 

19  (B)  will  not  impair  the  capability  of  the  Pen- 

20  sion  Benefit  Insurance  Fund  to  equitably  underwrite 

21  vested  benefit  lossoc  in  accordance  with  title  IV, 

22  4^) — waivers  granted  pursuant  to  this  provision 

23  shall  not  exceed  fivo  consooutivo  annual  waivors. 

*  24  (b)  Where  a  plan  has  been  granted  five  consecutive 


25    waivers  pursuant  to  subsection — (a),  the  Socrotary  may — 
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1  order  the  merger  or  consolidation  of  the  do- 

2  fioiently  funded  plan  with  such  other  plan  or  piano  or 

3  the  contributing  employer  or  employers  in  a  manner 

4  that  will  result  in  future  compliance  with  tho  funding 

5  requirements  of  part  B  of  title  II  of  this  Act  without 

6  adversely  affecting  the  interests  of  participants  and  bene- 

7  ficiaries  in  all  plans  which  may  be  involved ; 

8  4^) — where  necessary  to  protect  the  interests  of 

9  participants  or  beneficiaries,  or  to  safeguard  the  capa- 

10  bility  of  tho  Pension  Bonofit  Insurance  Fund  to  equitably 

11  underwrite  vested  benefit  losses  under  title  IV,  ordor 

12  plan  termination  in  accordance  with  such  conditions  as 

13  the  Secretary  may  prescribe;  or 

14  ^3)  take  such  other  action  as  may  be  necessary  to 

15  fulfill  the  purposes  of  this  Act. 

16  (o)  No  amondmonts  increasing  plan  benefits  shall  bo 

17  pormittod  during  any  period  in  which  a  funding  waiver  is 

18  in  effect. 

19  (d)  (1) — Notwithstanding — the — requirements — of — pa*t 

20  B  of  title  II  of  this  Act  the  Secretary  shall  by  rule  or  regula- 

21  tion  prescribe  alternative  funding  requirements  for  multiem- 

22  ployer  plans  which  will  give  reasonable  assurances  that  the 

23  plan's  benefit  commitments  will  be  met. 

24  i%)  The  period  of  time  provided  to  fund  such  multiem- 

25  ployer  plans  shall  be  a  periocT  which  will  give  reasonable  as- 
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1  surances  thait  the  plan's  benefit  commitments  will  be  met  and 

2  which  roflects  tho  particular  circumstances  affecting  tho  plan, 

3  industry,  or  other  pertinent  factors,  except  that  no  poriod 

4  prescribed  by  the  Secretary  shall  be  less  than  thirty  years, 

5  (3)  No  multiemployer  plan  shall  increase  benefits  be- 

6  yond  a  level  for  which  the  contributions  made  to  the  plan 

7  would  be  determined  to  be  adequate  unless  the  contribution 
g  rate  is  oommensuraitely  increased. 

9  (e)  Upon  a  showing  by  the  plan  administrator  of  a 

10  '  multiemployer  plan  that  the  withdrawal  from  the  plan  by  any 

H  employer  or  employers  has  or  will  result  in  a  significant  rc- 

12  duction  in  the  rate  of  aggregate  contributions  to  tho  plan,  the 

13  Secretary  may  take  the  following  stops  : 

14  (1)  require  the  plan  fund  to  be  equitably  allocated 

15  between  those  participants  no  longer  working  in  covered 

16  service  under  the  plan  as  a  result  of  their  employer's 

17  withdrawal^  and  those  participants  who  remain  in  cov- 

18  ered  service  under  the  plan ; 

19  4^) — treat  that  portion  of  the  plan  fund  allocable 

20  under  (1)  to  participants  no  longer  in  covered  service, 

21  as  a  terminated  plan  for  the  purposes  of  the  plan  tcrmi^ 

22  nation  insurance  provisions  of  title  IV ;  and 

23  -(3-) — treait  that  portion  of  the  plan  fund  nllocnhlo 

24  to  participants  remaining  in  covered  service  as  a  new 
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1  plan  for  purposes  of  the  funding  standards  imposed  by 

2  part  B  of  title  II  of  this  Aot,  any  variance  grantod  by 

3  this  section,  and  the  plan  termination  insurance  provi- 

4  sions  of  titlo  IV. 

5  TITLE  III   VOLUNTARY  PORTABILITY 

6  PROGRAM  FOR  VESTED  PENSIONS 

7  PROGRAM  ESTABLISHED 

8  Sec.  301.  (a)  There  is  hereby  established  a  program 

9  -to — be  known  as  the  Voluntary  Portability  Program  for 

10  Vested  Pensions  (hereinafter  referred  to  as  the  "Portability 

11  Program"),  which  shall  be  administered  by  and  under  the 

12  direction  of  the  Secretary.  The  Portability  Program  shall 

13  facilitate  the  voluntary  transfer  of  vested  credits  between 

14  registered  pension  or  profit-making-retirement  plans.  Nothing 

15  in  this  title  or  in  the  regulations  issued  by  the  Secretary  here- 

16  under  shall  be  construed  to  require  participation  in  such  Port- 

17  ability  Program  by  a  plan  as  a  condition  of  registration  under 

18  this  Act. 

19  -fh) — Pursuant  to  regulations  issued  by  the  Secretary, 

20  pant,  to  the  fund  established  by  section  303,  a  sum  of  mone}r 

21  in  the  Portability  Program,  and,  upon  approval  of  such  ap- 

22  plication  by  the  Secretary,  shall  be  issued  a  certificate  of 

23  membership  in  the  Portability  Program  (plans  so  accepted 

24  -shall  be  hereinafter  referred  to  as  "member  plans") . 
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1  ACCEPTANCE  OF  DEPOSITS 

Sec.  302,  A  member  plan  shall,  pursuant  to  regulations 

3  prescribed  by  the  Socretary,  pay,  upon  roquest  of  the  partici- 

4  pant,  to  tho  fund  established  by  section  303,  a  sum  of  monoy 
^    equal  to  the  current  discounted  value  of  tho  participant's 

vested  rights  under  the  plan,  which  are  in  settlement  of 
such  vested  rights,  when  such  participant  is  separated  from 

Q 

employment  covered  by  the  plan  before  the  time  proscribed 
^   for  payments  to  be  made  to  him  or  to  his  beneficiaries  under 
the  plan.  The  fund  is  authorized  to  receive  such  payments, 

11  on  such  terms  as  the  Secretary  may  prescribe. 

12  SPECIAL  FUND 
13 

Sec,  303.   (a)  There  is  hereby  created  a  fund  to  be 

14 

known  as  the  Voluntary  Portability  Program  lund  (herein- 

15 
16 
17 
18 

19 

20 
21 

22 
23 
24 


after  referred  to  as  the  "Fund").  The  Secretary  shall  be 
the  trustee  of  the  Fund.  Payments  made  into  the  Fund  in 
accordance  with  regulations  prescribed  by  the  Secretary 
under  section  302  shall  be  held  and  administered  in  accord- 
ance with  this  title. 

(b)  With  respect  to  such  Fund,  it  shall  be  the  duty  of 
tho  Socrotary  to — 

( 1 )  administer  the  Fund ; 

(2)  report  to  the  Congress  not  later  than  the  fir6t 
day  of  April  of  each  year  on  tho  operation  and  the 
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1  status  of  the  Fund  during  the  preceding  fiscal  year  and 

2  on  its  expected  operation  and  status  during  the  current 

3  fiscal  year  and  the  next  two  fiooal  years  and  review  the 

4  general  policies  followed  in  managing  the  Fund  and  rec- 

5  onimend  changes  in  such  policies,  including  the  neces- 

6  sary  changes  in  the  provisions  of  law  which  govern  the 

7  way  in  which  tho  Fund  is  to  be  managed;  and 

8  (3)  after  amounts  needed  to  meet  current  and  an- 

9  ticipated  withdrawals  are  set  aside^  deposit  the  surplus 

10  in  interest-bearing  accounts  in  any  bank  tho  deposits  of 

11  which  are  insured  by  the  Federal  Doposit  Insurance 

12  Corporation  or  savings  and  loan  association  in  which  the 

13  accounts  are  insured  by  the  federal  Savings  and  Loan 

14  Insurance  Corporation.  In  no  case  shall  such  deposits 

15  exceed  10  per  centum  of  the  total  of  such  surplus,  in 

16  any  one  bank,  or  savings  and  loan  association. 

17  INDIVIDUAL  ACCOUNTS — 

18  Sec.  304,  Tho  Secretary  shall  establish  and  maintain 

19  an  account  in  the  Fund  for  each  participant  for  whom  the 

20  Secretary  receives  pa}rment  under  section  302.  The  amount 

21  credited  to  each  account  shall  be  adjusted  periodically,  as 

22  provided  by,  the  Secretary  pursuant  to  regulations  to  reflect 

23  changes  in  the  financial  condition  of  the  Fund. 
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1  PAYMENTS  FROM  INDIVIDUAL  ACCOUNTS 

2  Sec.  305.  Amounts  credited  to  tho  account  of  any  par- 

3  ticipant  under  this  title  shall  be  paid  by  ,the  Secretary  to 

4  (1)  a.  member  plan,  for  the  purchase  of  crodits 

5  having  at  least  an  equivalent  actuarial  value  under  such 

6  plan,  on  the  request  of  such  participant  when  he  becomes 

7  a  participant  in  such  member  plans; 

8  (2)  a  qualified  insurance  earner  selected  by  a  par- 

9  ticipant  who  has  attained  the  age  of  sixty-five,  for  the 

10  purchase  of  a  single  premium  life  annuity  in  an  amount 

11  having  a  present  value  equivalent  to  the  amount  credited 

12  to  such  participant's  account,  or  in  the  event  tho  par- 

13  ticipant  selects  an  annuity  with  survivorship  options,  an 

14  amount  determined  by  the  Secretary  to  bo  fair  and 

15  reasonable  based  on  the  amount  in  such  participant's 

16  account;  or 

17  (3)  to  the  designated  beneficiary  of  a  participant 

18  in  accordance  with  regulations  promulgated  by  the 

19  Secretary. 

20  TECHNICAL  xVSSIBTANCE 

21  Sec.  306.  The  Secretary  shall  provide  technical  aoobt- 

22  ance  to  employers,  employee  organizations,  trustees,  and  ad- 

23  ministrators  of  pension  and  profit-sharing-retirement  plans  in 

24  their  efforts  to  provide  greater  retirement  protection  for 

25  individuals  who  are  separated  from  employment  covered 
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1  under  such  plans.  Such  assistance  may  include,  but  is  not 

2  limited  to  (1)  the  development  of  reciprocity  arrangements 

3  between  plans  in  the  same  industry  or  area.,  and  (2) — the 

4  development  of  special  arrangements  for  portability  of  credits 

5  within  a  particular  industry  or  area, 

6  TITLE  IV— PLAN  TERMINATION  INSURANCE 

7  ESTABLISHMENT  AND  APPLICABILITY  OF  PROGRAM 

8  Sec.  101.  (a)  There  is  hereby  established  a  program 

9  to  bo  known  as  the  Private  Pension  Plan  Termination  In- 

10  euranoo  Program  (hereinafter  referred  to  as  the  "Insurance 

11  Program" ) ,  which  shall  bo  administered  by  and  under  the 

12  direction  of  the  Secretory. 

13  — Every  plan  subject  to  this  title  shall  obtain  and 

14  -maintain  plan — termination — insurance — to — cover — unfunded 

15  vested  liabilities  incurred  prior  to  enactment  of  the  Act  as 

16  well  as  after  enactment  of  the  Act. 

17  CONDITIONS  OF  INSURANCE 

18  Sec.  102.  (a)  The  insurance  program  shall  insure  par- 

19  ticipants  and  beneficiaries  of  those  plans  registered  under 

20  this  Act  against  loss  of  benefits  derived  from  vested  rights 

21  which  arise  from  the  complete  or  the  substantial  termination 

22  -of  such  plans,  as  determined  by  the  Secretary. 

23  -fk) — The  rights  of  participants  and  beneficiaries  of  a 

24  registered  pension  plan  shall  be  insured  under  the  insurance 

25  program  only  to  the  extent  that — 
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1  4±) — such  rights  as  provided  for  in  the  plan  do 

2  not  exoood;  (A)  in  the  case  of  a  right  to  a  monthly  re- 

3  tirement  or  disability  benefit  for  tho  employee  himself, 

4  the  lesser  of  50  per  centum  of  the  average  monthly  wage 

5  he  received  from  the  contributing  employer  in  tho  five- 

6  year  period  after  the  registration  date  of  tho  plan  for 

7  which  his  earnings  wore  its  groat est,  or  $500  a  month ; 

8  (B)  in  the  case  of  a  right  of  one  or  more  dependents 

9  or  members  of  the  participant's  family,  or  in  tho  case  of 

10  a  right  to  a  lump-sum  survivor  benefit  on  account  of 

11  the  death  of  a  participant,  an  amount  no  groator  than 

12  the  amount  determined  under  clause  (A)  ; 

13  (2)  tho  plan  is  torminatood  more  than  three  years 

14  after  the  date  of  its  establishment  or  its  initial  regis- 

15  tration  with  tho  Secretary,  except  that  tho  Secretary  may 

16  in  his  discretion  authorize  insurance  payments  in  suoh 

17  amounts  as  may  be  reasonable  to  any  plan  terminated 
lg  in  less  than  three  years  after  the  date  of  its  initial  regis- 

19  tration  with  the  Secretary  where — (A^) — such  plan  has 

20  boon  established  and  maintained  for  more  than  three 

21  years  prior  to  its  termination, — (-&) — the  Secretary  is 

22  satisfied  that  during  the  period  the  plan  was  unregis- 
2:]  tered,  it  was  in  substantial  compliance  with  the  provi- 

24  sions  of  this  Aot,  and  (C)  such  payments  will  not  pre 

25  vent  equitable  underwriting  of  losses  of  vested  benefits 
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1  arising  from  plan  terminations  otborwioo  covered  by 

2  this  titlo; 

3  (3)  such  rights  woro  oroatod  by  a  plan  amendment 

4  which  took  effect  more  than  three  years  immediately 

5  preceding  termination  of  such  plan ;  and 

6  (1)  such  rights  do  not  accrue  to  the  interest  of  a 

7  participant  who  is  the  owner  of  10  per  centum  or  more 

8  of  the  voting  stock  of  the  employer  contributing  to  the 

9  plan,  or  of  the  same  percentage  interest  in  a  partner- 

10  ship  contributing  to  the  plan. 

11  ASSESSMENTS  AND  PREMIUMS 

12  Sec.  403> — fa-) — Upon  registration  with  the  Secretary, 

13  each  plan  shall  pay  a  uniform  assessment  to  the  insurance 

14  program  as  prescribed  by  the  Secretary  to  cover  the  admin- 

15  istrativo  costs  of  the  insurance  program. 

16  (b)  ( 1 ) — Each  registered  pension  plan  shall  pay  an 

17  annual  premium  for  insurance  at  uniform  rates  established 

18  by  the  SecretanT  based  upon  the  amount  of  unfunded  vested 

19  liabilities  subject  to  insurance  under  section  402. 

20  (2)  For  the  three-year  period  immediately  following  the 

21  effective  date  of  this  title  such  promium  shall — 

22  (A)  not  exceed  0.2  per  centum  of  a  plan's  un- 

23  funded  vested  liabilities  with  respect  to  such  unfunded 

24  vested  liabilities  incurred  after  the  date  of  enactment 

25  of  this  Act  ; 


436 


48 

1  (B)  not  exceed  0.2  por  contum  of  a  plan's  unfunded 

2  vested  liabilities  incurred  prior  to  the  date  of  enactment 

3  of  this  Act,  where  such  plan's  median  ratio  of  plan 

4  assets  to  unfunded  vested  liabilities  was  75  per  centum 

5  during  the  five-year  period  immediately  preceding  the 

6  enactment — of  this — Act, — or  in  the — event — of  a — plan 

7  established — within — tl^e — five-year — period  immediately 

8  preceding  the  date  of  enactment  of  this  Act,  where  the 

9  plan  has  reduced  the  amount  of  such  unfunded  vested 

10  liabilities  at  the  rate  of  at  least  5  per  centum  each  year 

11  since  the  plan's  date  of  establishment ; 

12  (C)  not  exceed  0.4  per  centum  or  be  less  than  0.2 

13  per  centum  of  a  plan's  unfunded  vested  liabilities  incurred 

14  prior  to  the  date  of  enactment  of  this  Act  where  such 

15  plan  does  not  meet  the  standards  set  forth  in  subpara- 

16  graph  (B)  ; 

17  (I))  not  exceed  0,2  per  centum  of  a  plan's  unfunded 

18  vested  liabilities  regardless  of  whether  such  liabilities 

19  were  incurred  prior  to  or  subsequent  to  the  date  of 
2( )  enactment  of  this  Act  with  respect  to  multiemployer 

21  plans. 

22  (•>)  (A)  Th*'  Secretary  is  authorized  to  prescribe  difl'cr- 

23  ^4it  uniform  premium  rates  after  the  initial  three  year  period 

24  based  upon  experience  and  other  relevant  factors. 

25  — Any  new  rates  proposed  by  the  Secretary  shall 
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1  be  effective  at  tko  end  of  tho  first  period  of  ninety  calendar 

2  days  of  continuous  session  of  the  Congress  after  the  date  on 

3  which  the^  proposed  rates  are  published  in  the  Federal 

4  Register. 

5  (C)  For  tho  purpose  of  subparagraph — 

6  (i)  continuity  of  a  session  is  broken  only  by  an 

7  adjournment  sine  die;  and 

8  (ii)  the  da\Ts  on  which  either  House  is  not  in  ses- 

9  sion  because  of  an  adjournment  of  more  than  throe  flays 

10  to  a  day  certain  are  excluded  in  the  computation  of  the 

11  ■  ninety-day  period. 

12  (c)  Assessments  and  premiums  referred  to  in  this  scc- 

13  tion  shall  be  prescribed  by  the  Secretary  only  after  consul- 

14  tation  with  appropriate  Government  agencies  and  private 

15  persons  with  expertise  on  matters  relating  ,to  assessment  and 

16  premium  structures  in  insurance  and  related  matters,  and 

17  after  notice  to  all  interested  persons  and  parties. 

18  PAYMENT  OF  INSURANCE 

19  Sec.  101. — (a)  No  plan  insured  under  this  title  shall 

20  terminate  without  approval  of  the  Secretary.  The  Secretary 

21  shall  not  approve  a  plan  termination  unless  ho  is  satisfied 

22  that  the  requirements  of  this  Act  and  those  of  tho  Welfare 

23  -and  Pension  Flans  Disclosure  Act  have  been  complied  with 
21  and  that  such  termination  is  not  designed  to  avoid  or  cir- 
25  cumvent  the  purposes  of  this  Act. 
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1  (b)  As  dotcrminod  by  tho  Soorotary,  oubjoot  to  tho 

2  conditions  specified  in  oootion  102,  tho  amount  of  insurance 

3  payable  under  the  in3urancc  program  shall  be  the  diffcrcnoo 

4  between  the  realized  valuo  of  the  plants  aoooto  and  tho 

5  amount  of  vostod  liabilities  undor  tho  plan. 

6  (c)  The  Secretary  shall,  by  regulation,  proscribe  tho 

7  procedures  under  which  the  fund3  of  terminated  piano  shall 

8  be  wound  up  and  liquidated  and  tho  proceeds  therefrom 

9  applied  to  paj'mcnt  of  the  vested  bonofits  of  partioipanto  and 

10  beneficiaries.  In  implementing  this  paragraph,  tho  Soorotary 

11  flhall  have  authority  to: 

12  (1)  transfer  the  terminated  fund  to  tho  Pension 

13  Benefit  Insurance  Fund  for  purposoo  of  liquidation 
■J4  and  payment  of  benefits  to  participants  and  benefioiarioo ; 

(2)  purchase  singlo  promium  lifo  annuities  from 

m  qualifiod  insuranoo  carriers  from  tho  proceeds  of  the 

Yj  terminated  plan  on  terms  determined  by  the  Soorotary 

2g  to  be  fair  and  reasonable;  or 

19  (3)  take  such  other  action  as  may  be  appropriate 


20 


to  assuro  cquitablo  arrangements  for  tho  payment  of 


2i         vested  benefits  to  participants  and  beneficiaries  undor  the 


22 
23 
24 


plttflv 

RECOVERY 

Skc.  405.  (u)  Whore  tho  omployer  or  omployors  oon- 


2^    t-rihming  to  t-ho  terminating  plan  or  who  terminated  the  plan 
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1  arc  not  inoolvcnt  (within  tho  moaning  of  section  1  (19)  of 

2  the  Bankruptcy  Act),  such  employer  or  employ  ors  (or  any 

3  successor  in  intoroat  to  such  omployor  or  employers)  shall  be 

4  liable  to  reimburse  tho  inouranoo  program  for  any  insurance 

5  benefits  paid  by  the  program  to  tho  bonofioiarios  of  such 

6  torminatod  plan  to  tho  cxtont  provided  in  this  section. 

7  (b)  An  employer,  determined  by  tho  Soorotary  to  be 

8  liable  for  rcimburoomont  under  subsootion  (a) ,  shall  bo  liablo 

9  to  pay  a  percentage  of  the  terminated  plan's  unfunded  vootod 

10  liabilities  equal  to  100  por  centum  less  tho  percentage  of  tho 

11  ratio  of  the  plan's  unfunded  vested  liabilities  to  tho  not  worth 

12  ef  the  employer:  Provided,  hotwver,  That  if  tho  ratio  of  the 

13  terminated  plan's  unfunded  vcatcd  liabilities  io  loss  than  50 

14  por  oontum  of  the  omployor's  not  worth  tho  omployor  oh>41 

15  bo  liable  to  pay  the  total  amount  of  inouranoo  bonofits  paid  by 

16  tho  insurance  prograim 

17  (o)  Tho  Soorotary  is  authorized  to  mako  arrangomonts 

18  with  omployors,  liablo  undor  subsection  (a)  >  for  roimbuno- 

19  mont  of  insuranoo  paid  by  tho  Soorotary,  inoluding  arrango- 

20  mcnt3  for  deferred  payment  on  such  terms  and  for  suoh  po- 

21  riod3  03  are  doomod  equitable  and  appropriate. 

22  (d)  (1)  If  any  employer  or  omployors  liablo  for  any 

23  amount  duo  undor  subsootion  (a)  of  this  soction  noglooto  or 

24  F6fu3C3  to  pay  tho  samo  aftor  demand,  tho  amount  (inoluding 

25  interost)  shall  bo  a  lion  in  favor  of  tho  United  States  upon 
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1  all  property  and  righto  in  proporty,  whothor  roal  or  porsonal> 

2  belonging  to  suoh  omployor  or  employers. 

3  (2)  The  lion  kriposod  by  paragraph  (1)  of  this  sub 

4  section  shall  not  be  valid  as  against  a  lien  created  undor 

5  section  6321  of  the  Internal  Revenue  Code  of  1951. 

6  (3)  Notice  to  the  lion  imposed  by  paragraph  ( 1 )  of  this 

7  -subsection  shall  bo  filed  in  a  manner  and  form  proooribod  by 

8  tho  Soorotary.  Such  notice  shall  bo  valid  notwithstanding  any 

9  othor  provision  of  law  regarding  the  form  and  content  of  a 

10  notice  of  lien. 

11  (4)  Tho  Soorotary  shall  promulgate  rules  and  rcgula 

12  tion3  with  regard  to  the  release  of  any  lien  imposed  by  para 

13  graph  (1)  of  thi3  subsection. 

14  PENSION  BENEFIT  INSURANCE  FUND 

15  Sec.  106.  (a)  Thoro  is  horoby  croatod  a  separate- fund 
1G  for  pension  benefit  insurance  to  bo  known  as  tho  Pension 
17  Bonofit  Insurance  Fund  (hereafter  in  this  section  called  the 
1$  insurance  fund) — which  shall  be  available  to  the  Soorotary 

19  without  fiscal  year  limitation  for  tho  purpouoo  of  this  title. 

20  -The  Secretary  shall  bo  the  trustoo  of  tho-  insuranoo  fund. 

21  (b)  All  amounts  received  as  premiums,  assessments,  or 

22  foes,  and  any  other  moneys,  proporty,  or  assets  derived  from 
2 : >  operations  in  connection  with  this  title  shall  be  deposited  m 

24  4ho  inmimiKH'  fund. 

25  ft+)   All  claims,  expenses,  and — payments  pursuant  to 
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1  oporation  of  tho  program  under  this  title  shall  ho  paid  from 

2  fchc  insurance  fund. 

3  ,  -(d)  All  moneys  of  tho  insurance  fund,  may  he  invested 

4  in  obligations  of  the  United  States  or  in  obligations  gunrnn 

5  teed  as  to  principal  and  interest  by  the  United  States. 

0  (e)  With  respect  to  t*uch- insurance  fund,  it  shall  be  the 

7  duty  of  tho  Secretary  to — 

8  (l)  .administer  tho  insurance  fund;  and 

9  (2)  report -ta4^^Congr^8fr- not  later  than  the  first 

10  4ay  of  April  of  eaoh  year  on  the  operation  and  the 

11  otatu3  of  the  insurance  fund  during-  tho  preceding  fiscal 

12  year  and  on  its  expected  operation  and  status  during 

13  the  current  fiscal  year  and  tho  next  two  fiscal  years  and 

14  review  tho  general  policies  followed  in  managing  tho 

15  insurance  fund  and  recommend  ehangos  in  such  policios, 

16  including  the  necessary  changes  in  tho  provisions  of  law 

17  which  govern  the  way  in  which  the  insurance  fund  is  to 

18  bo  managod. 

19  TITLE  V   DISCLOSURE  AND  FIDUCIARY 

20  STANDARDS 

21  Sec.  501.  In  addition  to  tho  filing  requirements  of  the 

22  Welfare  and  Pension  Flans  Disclosure  Act,  it  shall  bo  a  con- 

23  dition  of  compliance  with  section  7  of  such  Act  that  each 

24  annual  report  hereinafter  filed  under  that  section  shall  be 

25  accompanied  by  a  certificate  or  certificates  in  the  naino  of 
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1  and  on  behalf  of  tho  plan,  tbo  administrator,  and  any  em- 

2  ployor  or  omployoo  organization  participating  in  tho  estab- 

3  lishnient  of  the  plan,  designating  the  Secretary  as  agent  for 

4  aorvioo  of  prooooa  on  tho  persons  and  entities  oxoouting  such 

5  certificate  or  certificates  in  any  action  arising  under  the  Wcl- 

6  fare  and  Pension  Plans  Disclosure  Act  or  this  Act. 

7  Sec.  502.  (a)  Section  3  of  the  Welfare  and  Pension 

8  Plan3  Disclosure  Act  (72  Stat.  007)  is  amonded  by  adding 

9  at  the  end  thereof  tho  following  new  paragraphs'! 

10  "(14)  The  term  'relative'  means  a  opouso,  anoostor» 

11  descendant, — brother, — sister, — son  in  law, — daughter  in  law, 

12  father  in  law, — mother  in  law,  brother  in  law, — or  3istcr-in 

13  law. 

14  "(15)  The  term  'administrator'  moans — 

15  "(A)  tho  person  speoifioally  so  designated  by  tho 

16  terms  of  the  plan,  collective  bargaining  agreement,  trust 

17  agreement,  contract,  or  othor  instrumont,  undor  which' 

18  tho  plan  is  operated;  or 

19  "(B)  in  tho  absence  of  suoh  designation  (i)  tho 

20  omployor  in  tho  oaso  of  an  omployoo  benefit  plan  ostab 

21  lished  or  maintained  by  a  single  employer,  (ii)  the  em- 

22  ployoo  organisation  in  tho  case  of  a  plan  established  or- 

23  maintained  by  an  employee  organization,  or  (iii)  the- 

24  association,  oommittoo,  joint  board  of  trustees,  or  other 

25  similar  group  of  representatives  of  the  parties  who  efltab  ■ 
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1  lished  or  maintained  the  plan,  in  the  case  of  a  plan  os- 

2  tablishod  or  maintained  hy  two  or  more  employers  or 

3  jointly  by  ono  or  more  employers  and  one  or  more  om- 

4  ploy oo  organizations. 

5  "  (16)  The  term  'employee  benefit  plan'  or  'plan*  moans 

6  an  omployoo  wolfaro  bonofit  plan  or  an  omployoo  ponsion 

7  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

8  boncfito. 

9  "  (17)  Tho  term  'omployoo  bonofit  fund'  or  'fund'  means 

10  a  fund  of  monoy  or  other  assets  maintained  pursuant  to  or 

11  in  connection  with  an  employee  benefit  plan  and  includes 

12  omployoe  contributions  withheld  but  not  yot  paid  to  the  plan 

13  by  tho  omployor.  Tho  torm  does  not  include: — {A) — any- 

14  aesots  of  an  investment  company  subjoct  to  regulation  undor 

15  the  Investment  Company  Aot  of  1040;  (B)  premium,  oub- 

16  soription  ohargos,  or  deposits  received  and  retainod  by  an 

17  insurance  carrier  or  service  or  other  organization,  except  for 

18  any  separate  account  established  or  maintained  by  an  insur- 

19  anoo  oarrior. 

20  "(18)  Tho  torm  'soparato  account*  means  an  account 

21  ostablishod  or  maintainod  by  an  incuranoo  company  undor 

22  which  income,--  gains,  and  lossos,  whothor  or  not  roalizod, 

23  from  assots  allooatod  to  such  aocount,  aro,  in  acoordance 

24  with  tho  applicable  oontract,  orodited  to  or  charged  against 
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1  such  account  without  regard  to  other  incomo,  gains,  or  losses 

2  of  tho  insurance  company. 

3  "(10)  The  term  'adequato  consideration'  when  used  in 

4  section  15  moans  either — (A)  at  the  price  of  the  security 

5  prevailing  on  a  national  securities  exchange  which  is  regis- 
(3  -torcd-with  the  Securities  and  Exchango  Commission,  or  (B) 
7  if  tho  security  is  not  traded  on  such  a  national  securities 
g  exchange,  at  a  price  not  less  favorable  to  the  fund  than  the 
9  offering  prico  for  the  security  as  established  by  the  current 

10  bid  and  aokod  prices  quotod  by  persons  indopondont  of  tho 

H  issuer  or  (C)  if  the  price  of  the  security  is  not  quotod  by 

12  persons  independent  of  the  issuer,  a  price  determined  to  be 

13  tho  fair  valuo  of  the  security. 

14  "  (20)  Tho  torm  'nonforfeitable  pension  benefit'  means  • 

15  a  legal  olaim  obtained  by  a  participant  or  his  beneficiary  to 
lg  that  part  of  an  immediate  or  deferred  pension  benefit  which-,  - 
17  notwithstanding  any — conditions  subsequent  which  would 
lg  affect  receipt  of  any  benefit  flowing  from  such  right,  arises 

19  from  the  participant's  covered  service  under  the  plan  and 

20  is  no  longer  contingent  on  the  participant  remaining  covered 

21  by  the  plan, 

22  "(21)  The  term  'covered  service'  means  that  period  of 
2g  service  performed  by  a  participant  for  an  employer  or  as  a 
24.  member  of  an  employee  organisation  which  w  rccogniaod  - 

under  the  terms  of  the  plan  or  the  collective-bargaining  agree-  ■ 
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1  mont  (subjoct  to  tbo  roquiromonts  of  tho  Retirement  Inoomo 

2  Security  for  Employees  Act) ,  for  purposes  of  determining  a 

3  participant's  eligibility  to  rocoivo  ponsion  benefits  or  for  deter- 

4  mining  the  amount  of  such  benefits. 

5  "  (22)  The  term  'pension  benefit'  moans  the  aggregate, 

6  annual,  monthly,  or  othor  amounts  to  which  a  participant 

7  will  become  entitled  upon  retirement  or  to  which  any  other 

8  person  is  entitled  by  virtue  of  such  participant's  deathr- 

9  "(23)  Tho  term  'accrued  portion  of  normal  retirement 

10  -benefit'  means -that  amount  of  such  benefit  which,  irrespective- 

11  -of  whothor  tho  right  to  ouch  benefit  is  nonforfeitable,  i3  equal- 

12  4o— 

13  "(A) — in  tho  oaso  of  a  profit-sharing-retirement 

14  plan  or  money  purchase  plan,  the  total  amount  credited 

15  to  tho  account  of  a  participant ; 

16  "  (B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

17  the  benefit  units  credited  to  a  participant ;  or 

18  "(C)  in  the  case  of  other  types  of  pension  plans, 

19  that  portion  of  the  prospective  normal  retirement  bono- 

20  fit  of  a  participant  that  pursuant  to  rulo  or  regulation, 

21  under  the  Eotiroment  Incomo  Security  for  Employees 

22  Act,  is  determined  to  constitute  tho  participant's  accrued 

23  portion  of  the  normal  retirement  benefit  under  the  terms. 

24  of  tho  appropriate  plan. 

25  "  (24)  The  term  'security'  means  any  note,  stock,  treas- 
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1  ury  stook,  bond,  dobcnturo,  ovidonoc  of  indebtedness,  oortifi 

2  -mte — el — intorost — of — participation  in — any — profit-sharing 

3  agroomont,  collateral  trust  certificate,  prcorganization  ccrtifi  ■ 

4  oato  or  subscription,  transforablo  sharo,  investment  contract, 

5  voting-trust  certificate,  certificate  of  deposit  for  a  security, 

6  fractional  undivided  interest  in,  or,  in  general,  any  intorost 

7  or  instrument  commonly  known  as  a  security,  or  any  certifi- 

8  cate  of  interest  or  participation  in,  tomporary  or  interim  cor 

9  tificate  for,  receipt  for,  guarantee  of,  or  warrant  or  right  to 

10  subscribe  to  or  purchase,  any  of  the  foregoing. 

11  "  (25)  Tho  term  'fiduciary'  moans  any  porson  who  exer- 

12  cisos  any  power  of  control,  management,  or  disposition  with- 

13  respect  to  any  moneys  or  other  property  of  any  omployoo 

14  benefit  fund,  or  ha3  authority  or  responsibility  to  do  so* 

15  "  (26)  The  term  'market  value'  or  Valuo*  when  usod  in 

16  this  Act  means  fair  market  value  where  availablo,  and  othor 

17  wioo  tho  fair  valuo  as  determined  pursuant  to  rule  or  rogula 

18  tion  under  this  Act." 

19  (b)  Paragraph  (1)  of  section  3  of  such  Act  io  amondod 

20  by  inserting  tho  words  "or  maintained"  after  the  word 

21  "established". 

22  (c)  Paragraph  (2)  of  sootion  3  of  such  Act  io  amondod 

23  by  inserting  the  words  "or  maintained"  after  the  word 

24  "ostabliohod". 

25  (d)  Paragraph  j£)  of  section  fy.'ri  such  Act  is  amended 
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1  by  striking  out  the  word  "plan"  tho  first  time  it  appears  and 

2  inserting  in  lieu  thcroof  tho  word  "program?. 

3  (o)  Paragraphs  (3),  (1),  (6),  and  (7)  of  section  3 

4  of  ouch  Aot  arc  amended  by  striking  out  tho  words  "wolfare 

5  or  pension"  wrhorovor  they  appear  t 

6  (f)  Paragraph  (13)  of  section  3  of  3uoh  Aot  is  amended 

7  to  road  as  follows ; 

8  "  (13)  The  term  'party  in  interest'  means  as  to  an  em- 

9  ployee  benefit  plan  or  fund,  any  administrator,  officer,  fidu 

10  oiary, — trustoo, — custodian, — oounsol, — or  employee  of  any 

11  employee — benefit — plan, — or  a  person  providing  benefit 

12  plan  services  to  any  such  plan,  or  an  omployor,  any  of 

13  whose  employees  are  covered  by  such  a  plan  or  any  person 

14  controlling,  controlled  by,  or  under  common  control  with, 

15  such  omployor  or  officer  or  employee  or  agent  of  such  em- 

16  ployor  or  such  person,  or  an  employee  organization  having 

17  momboro  covered  by  such  plan,  or  an  offioor  or  omployoo  or 
13  agent  of  such  an  employee)  organization,  or  a  rolativo,  part 

19  nor,  or  joint  venturer  or  any  of  the  above-described  persons. 

20  Whenever  tho  term  'party  in  interest*  is  usod  in  this  Aot,  it 

21  shall  moan  a  person  known  to  be  a  party  in  interest. 

22'        "  (11)  If  any  moneys  or  other  property  of  an  employee 

23  bonofit  fund  are  invested  in  shares  of  an  investment  company  ■ 

24  registered  under  the  Investment  Company  Act  of  1910, 

25  such  investment  shall  not  cause  such  investment  company  -or- 

25-028  O  -  76  -  vol.  1  -  32 
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1  such  investment  company's  investment  adviser  or  principal 

2  •underwriter  to  be  deemed  to  bo  a  'fiduciary*  or  a  'party 

3  in  interest'  as  thoso  terms  aro  defined  in  this  Act,  except 

4  insofar  as  such  investment  company  or  its  investment  adviser 

5  or  principal  underwriter  acts  in  connection  with  an  employee 

6  benefit  fund  established  or  maintained  pursuant  to  an  em- 

7  ployoo  benefit  plan  covering  employees  of  the  investment 

8  company,  the  investment  adviser,  or  its  principal  underwriter. 

9  Nothing  contained  herein  shall  limit  the  duties  imposed  on 

10  such  investment  company,  investment  advisor,  or  principal 

11  underwriter  by  any  other  provision  of  law," 

32         Sec.  503.  (a)  Sootion  1(a)  of  the  Welfare  and  Pen 

13  sion  Plans  Disclosure  Act  is  amended  by  striking  out  the 

14  worda  "welfare  or  pension",  "or  employers",  and  "or  orga- 

15  nizations"  wherever  they  appear. 

16  (b)  Paragraph — — of  section  4(b) — of  such  Act  is 

17  amended  to  read  as  follows : 

18  <Li^) — Such  plan  is  administered  by  a  religious  orga- 

19  nidation  described  under  section  501  (c)  of  the  Internal  Rev 

20  enue  Code  of  1954  which  is  exempt  from  taxation  under-t^re— 

21  provisions  of  section  501  (a)  of  such  Code;" 

22  — Paragraph — (4-) — of  section  4(b) — of  such  Act  is 

23  amended  by  insert iny  before  the  period  the  following;  ",  ex- 

24  ecpt  timt  participants  and  beneficiaries  of  fuieh  plan  nhall  be 

25  entitled  to  maintain  an  action  to  recover  henefit-s-or  to  elari-fy- 
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1  tboir  rights  to  future  bonofits  as  provided  in  section  601  of 

2  the  Ectircmcnt  Income  Security  for  Employ cc3  Act". 

3  (d)  Section  1(b)  of  such  Act  is  further  amondod  by 

4  adding  at  tho  end  thereof  tho  following  now  paragraph: 

5  "  (5)  such  plan  is  established  or  maintained  outside  tho 

6  United  States  primarily  for  the  benefit  of  employees  wrho  arc 

7  not  citizens  of  the  United  Sfcttos  and  tho  situs  of  tho  employee 

8  benefit  plan  fund  established  or  maintained  pursuant  to  such 

9  -plan  is  maintained  outsido  the  United  States." 

10  Sec.  504.  (a)  Section  5(b)  of  the  Wcharc  and  Pension 

11  Plans  Disolosuro  Act  is  amended  ,to  read  ne  follows:- 

12  "(b)  Tho  Secrotary  may  roquiro  the  filing  of  speoial 

13  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

14  is  winding  up  its  affairs,  so  long  as  moneys  or  other  assets 

15  remain  in  tho  plan.  Su<3h  reports  may  be  required  to  be  filed 

16  regardless  of  tho  numbor  of  participants  remaining  in  tho 

17  plan  and  shall  be  in  such  form  and  filed  in  such  manner  a& 

18  tho  Secrotary  may  prosoribo." 

19  (b)  Secition  5  of  such  Act  is  further  amended  by  adding 

20  at  the  end  thereof  the  following  new  subsection  i 

21  "  (o)  The  Secrotary  may  by  regulation  provide  for  the 

22  exemption  from,  all  or  part  of  tho  reporting  and  disclosure 

23  -requirements-  of  this  Act  of  any  class  or  typo  of  omployoo 

24  benefit  plans  if  the  SoorQtary  finds  that  tho  application  of 
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1  suoh  requirements  to  such  plans  is  not  required  in  order  to 

2  implement  the  purposes  of  this  Act." 

3  Sec.  505.  Section  6  of  the  Welfare  and  Pension  Plans 

4  Disclosure  Act  is  amended  to  rend  as  follows: 

5  "Sbo.  6. — far) — A  description  of  any  omployoo  bonofit 

6  plan  shall  be  published  as  required  herein  within  ninety  days 

7  after  the  establishment  of  such  plan  or  when  suoh  plan 

8  becomes  subject  to  this  Act. 

9  "(b)  The  description  of  the  plan  shall  be  comprehensive 

10  and  shall  include  the  name  and  type  of  administration  of  tho 

11  plan;  the  name  and  address  of  tho  administrator;  tho  names 

12  and  addresses  of  any  person  or  persons  responsible  for  the 

13  managomont  or  investment  of  plan  funds;  the  schedulo  of 

14  benefits;  a  description  of  the  provisions  providing  for  vested 

15  bonoflts  writton  in  a  manner  calculated  to  bo  understood 

16  by  tho  averago  participant;  tho  source  of  tho  financing- 

17  of  the  plan  and  identity  of  any  organization  through  which 

18  -benefits  are  provided;  whether  records  of  tho  plan  aro  kept 

19  on  a  calendar  year  basis,  or  on  a  policy  or  othor  fisoal  year- 

20  basis,  and  if  on  the  latter  basis,  the  date  of  the  end  of  suoh 

21  policy  or  fiscal  year;  tho  procedures  to  bo  followed  in  present  ■ 

22  ing  olaims  for  benefits  under  tho  plan  and  tho  romodios  avail- - 

23  able  under  the  plan  for  the  redress  of  claims  which  arc  denied  - 

24  in  wholo  or  in  part.  Amendments  to  the  plan  reflecting 

25  changes  in  the  data  and  information  included  in  the  original 
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1  plan,  other  than  data  and  information  also  required  to  bo 

2  included  in  annual  reports  under  section  7,  shall  be  included 

3  in  the  description  on  and  after  the  offootivo  date  of  suoh 

4  amendments.  Any  change  in  the  information  roquirod  by  this 

5  ouboootion  shall  bo  reported  in  accordance  with  regulations 

6  proscribed  by  the  Secretary." 

7  Seo.  506.  (a)  Subooction  (a)  of  section  7  of  the  Wel- 

8  fare  and  Pension  Piano  Disclosure  Act  is  amondod  by  adding 

9  the  number  "  ( 1 )  "  after  the  letter  "  (a)  '\  and  by  striking  out 

10  that  part  of  the  first  sentence  which  precedos  the  word  "if"  the 

11  first  time  it  appears  and  inserting  in  lieu  thoroof  the  words 

12  "An  annual  report  shall  be  published  with  respect  to  any 

13  omployoo  bonofit  plan  if  tho  plan  provides  for  an  omployoo 

1 4  benefit  fund  subject  to  section  15  of  this  Act  or" . 

15  (b)  Section  7  (q)  (1)  of  suoh  Act  is  further  amended  by 

16  striking  out  the  word  "investigation"  and  insorting  in  lieu 

17  thereof  tho  words  "notioo  and  opportunity  to  be  heard",  by 

18  striking  out  tho  words  "year  (or  if"  and  inserting  in  lieu 

19  thoroof  the  words  "policy  or  fisoal  yoar  on  whioh",  adding  a 

20  poriod  after  the  word  "kept",  nnd  striking  out  all  the  words 

21  following  tho  word  "kopt". 

22  (o)  Soction  7  (a)  of  such  Act  is  further  amended  by 

23  adding  the  following  paragraphs : 

24  "  (2)  If  somo  or  all  of  the  benefits  under  the  plan  are 

25  provided  by  an  insurance  carrier  or  service  or  other  or- 
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1  ganization,  such  carrior  or  organization  shall  certify  to;  the 

2  administrator  of  such  plan,  within  one  hundred  and  twonty 

3  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal 

4  year,  as  the  oaso  moy  bo,  such  information  as  determined  by 

5  the  Secretary  to  be  necessary  to  enable  such  administrator  to- 

6  comply  with  the  requirements  of  this  x\ot. 

7  "(3)  The  administrator  of  an  empk^ee  benefit  plan 

8  shall  oauoo  an  audit  to  bo  mado  annually  of  tho  employee 

9  benefit  fund  established  in  connection  with  or  pursuant  to  the 

10  provisions  of  the  plan.  Such  audit  shall  bo  oonducted  in  ae- 

11  cordance  with  accepted  standards  of  auditing  by  an  indopond 

12  ont  certified  or  licensed  public  accountant,  but  nothing  herein 

13  shall  be  construed  to  roquirc  such  an  audit  of  tho  books  or 

14  records  of  any  bank,  insurance  company,  or  other  institution 

15  providing  insurance,  investment,  or  related  function  for  the 

16  plan,  if  such  books  or  records  aro  subject  to  periodic  exam- 

17  ination  by  any  agency  of  tho  Federal  Government  or  the 

18  government  of  any  State.  Tho  auditor's  opinion  and  eom- 

19  ments  with  respect  to  tho  financial  information  roquirod  to*- 

20  be  furnished  in  tho  annual  report  by  the  plan  administrator  ■ 

21  shall  fonn  a  part  of  such  roport." 

22  (d)  Scetions  7  (b)  and  (o)  of  such  Act  aro  amended 

23  to  read  as  follows : 

24  "  (b)  A  report  imdor  this  section  shall  include — — 

25  "(1)  tho  amount  contributed  by  each  employer;- 
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1  tho  amount  contributed  by  the  employees;  the  amount 

2  of  benefits  paid  or  othorwiso  furnished;  the  number  of 

3  employees  covered;  a  statement  of  assets,  liabilities,  re- 

4  ■  coipts,  and  disbursements  of  the  plan ;  a  detailed  state 

5  mcnt  of  the  salaries  and  fees  and  commissions  charged 

6  to  the  plan,  to  whom  paid,  in  what  amount,  and  fop 

7  what  purposes;  the  name  and  address  of  each  fiduciary, 

8  his  official  position  with  respect  to  tho  plan,  his  rela- 

9  tionship  to  the  employer  of  tho  employees  covered  by  the  ■ 

10  plan,  or  the  employee  organization,  and  any  other  office,- 

11  position,  or  employment  he  holds  with  an}r  part}r  in 

12  intorost ; 

13  "  (2)  a  schedule  of  all  investments  of  the  fund  show* 

14  ing  as  of  tho  end  of  the  fiscal  year; 

15  "(A)  tho  aggregate  cost  and  aggregate  value 

16  of  each  security,  by  issuer, 

17  "(B)  the  aggrogato  cost  and  aggregate  value, 

18  by  type  or  category, — of  all  other  investments,  and 

19  separately  identifying  (i)  each  investment,  the  value 

20  of  which  exceeds  3  per  centum  of  the  value  of  the 

21  fund  and  (ii)  each  investment  in  securities  or  prop- 

22  ertios  of  an}^  person  known  to  be  a  party  in  interest  ; 

23  "(3)  a  schedule  showing  the  aggrogato  amount, 

24  by  type  of  security,  of  all  purchases,  sales,  redemptions, 

25  and  exchanger,  of  securities  made  during  the  reporting  . 
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1  period;  a  list  of  the  issuers  of  such  securities;  and  in 

2  addition,  a  schedule  showing,  as  to  each  separate  trans- 

3  action  with  or  without  respect  to  securities  issued  by  any 

4  person  known  to  be  a  party  in  interest,  the  issuer,  the 

5  typo  and  class  of  security,  the  quantity  involved  in  the 

6  transaction,  the  gross  purchase  price,  and  in  the  case 

7  of  a  sale,  redemption,  or  exchange,  the  gross  and  net 

8  proceeds  (including  a  description  and  the  value  of  any 

9  consideration  other  than  money)  and  the  net  gain  or 

10  loss,  except  that  such  schodulo  shall  not  include  distribu- 

11  tion  of  stock  or  other  distributions  in  kind  from  profit- 

12  sharing  or  similar  plans  to  participants  separated  from 

13  tho  plan ; 

14  "(4)  a  schedule  of  purchases,  sales,  or  exchanges 

15  during  the  year  covered  by  the  report  of  investment 

16  assets  other  than  securities — 

17  "(A)  by  type  or  category  of  asset  the  aggre- 

18  gate  amount  of  purchases,  sale.sr^and  exchanges;  the 

19  aggrogato  expenses  incurred  in  connection  thcre- 

20  with;  and  the  aggregate  net  gain  (or  loss)  on  nalcs, 

21  -wd- 

22  "(B)  for  each  transaction  involving  a  pernon 

23  -known- -to-be  a  party  in  interest  and  for  each  trans- 

24  action  involving  over  3  per  centum  of  the  fund,  an 

25  indication  of  each  asset  purchanod,  sold,  or  exchanged 
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1  (and,  in  the  case  of  fixed  assets  such  as  land,  build — 

2  ings,  and  leaseholds,  the  location  of  the  asset)  ;  tho 

3  purchase  or  selling  price;  expenses  incurred  in  oon 

4  noction  with  the  purchase,  sale,  or  exchange;  tho- 

5  cost  of  the  asset  and  the  net  gain  (or  loss)— OH^ea^h 

6  sale;  the  identity  of  the  seller  in  tho  case  of  a  pur- 

7  chase,  or  the  identity  of  the  purchaser  in  the  caso  of- 

8  a  sale,  and  his  relationship  to  the  plan,  the  employer, 

9  — or  any  employee  organization ; 

10  "(5)  a  schedule  of  all  loans  made  from  the  fund 

11  during  the  reporting  year  or  outstanding  at  the  end  of 

12  the  year,  and  a  schedule  of  principal  and  interest  pay — 

13  ments  received  by  the  fund  during  the  reporting  yoar, 

14  aggregated  in  each  case  by  typo  of  loan,  and  in  addition, 

15  a  separato  schodulo  showing  as  to  each  loan  which  

16  "  (A.)  was  mado  to  a  party  in  interest,  or 

17  "(B)  was  in  default,  or. 

18  "(C)  was  written  off  during  the  yoar  as  un- 

19  collectable,  or 

20  "(D)  exceeded  3  per  centum  of  the  value  of 

21  tho  fund, 

22  the  original  principal  amount  of  tho  loan,  the  amount  of 

23  principal  and  interest  roccived  during  the  reporting  year, 

24  the  unpaid  balance,  the  identity  and  address  of  the  loaft  - 

25  obligor,  a  detailed  description  of  the  loan  (including  date 
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1  of  making  and  maturity,  interest  rato,  the  type  and  value 

2  of  oollcratcral,  and  the  material  terms),  the  amount  of 

3  principal  and  interest  overdue  (if  any)  and  as  to  loans 

4  written  off  as  uneollootablo  an  explanation  thereof ; 

5  "  (6)  a  Hot  of  all  leases  with — 

6  "  (A) — persons  other  than  parties  in  interest 

8  "(B)  any  party  in  interest, 

9  including  information  as  to  the  type  of  property  leased 

10  (and,  in  the  case  of  fixed  assets  such  as  land,  buildings^ 

11  leaseholds,  and  so  forth,  the  location  of  the  property) , 

12  the  identity  of  the  lessor  or  lessee  from  or  to  whom-fehe- 

13  plan  is  leasing,  the  relationship  of  such  lessors -and  ks- 

14  sees,  if  any,  to  the  plan,  the  employer,  employee  organi 

15  zation,  or  any  other  party  in  interest,  the -terms-el--  the 

16  lease  regarding  rent,  taxes,  insurance,  repairs,  expenses, 

17  and  renewal  options;  if  property  is  leased  from  persons 

18  described  in — (B)  the  amount  of  rental  and- ether  ex- 

19  ponses  paid  during  the  reporting  year;  and  if  property 

20  is  leased  to  persons  described  in  (A)  or  (B) ,  thc-date^ 

21  -the  leased  property  w-as  purchased  and  its  cost,  the  date 

22  the  property  was  leased  and  its  approximate  value  at 

23  such  date,  the  gross  rental  receipts  during  the  reporting 

24  period,  the  expenses  paid  -for-  the  leased  -property  during 

25  the  reporting  period,  the  net  receipt  from  the  lease,  and 


457 


69 

1  with  rospoot  to  any  suoh  leases  in  dofault,  their  identity^ 

2  the  amounts  in  arrears,  and  a  statomont  as  to  what  steps 

3  have  been  taken  to  eolloct  amounts  duo  or  otherwise  rom- 

4  edy  the  dofault ; 

5  "(7)  a  detailed  list  of  purchases,  sales,  exchanges, 

6  or  any  other  transactions  with  any  party  in  interest  made 

7  during  the  year,  including  information  as  to  the  asset 

8  involvod,  tho  price,  any  expenses  connected  with  the 

9  transaction,  tho  cost  of  the  asset,  the  proceeds,  tho  not 

10  gain  or  loss,  tho  identity  of  the  other  party  to  the  trans 

11  action  and  his  relationship  to  the  plan ; 

12  "(8)  subject  to  rules  of  tho  Secretary  designed  to 

13  precludo  the  filing  of  duplicate  or  unnecessary  state 

14  monts  if  some  or  all  of  tho  assets  of  a  plan  or  plans  aro 

15  held  in  a  common  or  collective  trust  maintained  by  a 

16  bank  or  similar  institution  or  in  a  separate  account  main- 

17  tained  by  an  insurance  carrier,  tho  report  shall  include 

18  a  statement  of  assets  and  liabilities  and  a  statomont  of 

19  receipts  and  disbursements  of  such  common  or  collective 

20  trust  or  soparato  account  and  such  of  the  information 

21  required  under  paragraphs  (2), — — {4)-, — f§)^ — (-Bj-y 

22  and  (7)  of  section  7(b)  with  respect  to  such  common 

23  or  collective  trust  or  separate  account  as  the  Secretary 

24  may  determine  appropriate  by  regulation.  In  such  case 

25  the  bank  or  similar  institution  or  insurance  carrier  shall 
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1  certify  to  the  administrator  of  such  plan  or  plans,  within 

2  €ne  hundred  and  twenty  days  after  the  end  of  oach 

3  calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be, 

4  die  information  determined  by  the  Secretary  to  be  nee- 

5  -essary  to  enable  the  plan  administrator  to  comply  with 

6  the  requirements  of  this  Act;  and 

7  "  (9)  in  addition  to  reporting  the  information  called 

8  for  by  this  subsection,  the  administrator  may  elect  to 

9  furnish  other  information  as  to  investment  or  rein- 

10  vestment  of  the  fund  as  additional  disclosures  to  the 

11  Secretary-. 

12  — If  the  only  assets  from  which  claims  against  an 

13  employee  benefit  plan  may  be  paid  are  the  general  assets 

14  of  the  employer  or  the  employee  organization,  the  report 

15  shall  include  (for  each  of  the  past  five  years)  the  benefits 

16  paid  and  the  average  number  of  employees  eligible  for 

17  participation.1' 

18  (e)  Section  7(d)  of  such  Act  is  amended  by  striking 

19  mit  the  capital  "T"  in  the  word  "The"  the  first  time  it 

20  appears  in  paragraphs  (1)  and  (2)  and  inserting  in  lieu 

21  thereof  a  lowercase  "t". 

22  (£) — Section  7  (e) — of  such  Act  is  amended  to  read  as 

23  follows : 

24  "  (e)  Every-  employee  pension  benefit  plan  shall  includo 

25  wkh  4te  annual  report  (to  the  extent  applicable) — the  fol- 
2^  lowing  information; 
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1  "  ( 1 )  the  type  and  basis  of  funding1, 

2  "(2)  -the  number  of  participants,  both  retired  and 

3  nonrctirod,  oovorod  by  tho  plan, 

4  "  ( .3 ) — the  amount — of  all  reserves  or  not  acootc 

5  accumulated  under  the  plan, 

6  "  (4)  tho  present  value  of  all  liabilities  for  all  non- 

7  forfeitable-  pension  bonofits  and  tho  present  valuo  of  all 

8  other  accrued  liabilitioo, 

9  -  (5)  tho  ratios  of  the  market  value  of  tho  roscrvos 

10  and  assets  described  in  (3)  above  to  the  liabilities  do 

11  scribed  in  (1)  abovo, 

12  ~  (6)  a  copy  of  the  most  recent  actuarial  report,  and 

13  "  ( A)  (i) — the  actuarial  assumptions  used  in 

14  computing  tho  contributions  to  a  trust  or  payments 

15  under  an  insurance  contract, — (ii)  the  actuarial  as- 
!6  sumptions  used  in  determining  the  lovol  of  benefits, 

and  (iii)  the  actuarial  assumptions  used  in  oonnoo 
tion  with  the  other  information  required  to  be 
furnished  under  this  subsootion,  insofar  as  any  ouch 
actuarial  assump *  1  o-xis  are  not  included  in  tho  most 
^  recent  actuarial  report, 

22  ''(B)  (i)  if  thoro  is  no  such  report,  or  (ii)  if 

any  of  tho  actuarial  assumptions  employed  in  tho 
annual  report  differ  from  those  in  the  most  recent 
actuarial  report,  or — (iii-) — if  different  actuarial  as^ 
sumptions  arc  used  for  computing  contributions  or 


19 
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1  payments  then  are  used  for  any  other  purpose,  a 

2  statement  explaining  same;  and 

3  1'  (7) — such  other  reasonable  information  pertinent 

4  to  disclosure  under  this  subsection  as  the  Socrotary  may 

5  by  regulation  proscribe." 

6  (g)  Section  7  of  such  Act  is  further  amended  by  strike 

7  ing  out  in  their  entirety  subsections  (f ) ,  (g) ,  and  (h) , 

8  -Sec.  507.  (a)  Section  8  of  the  Wclfaro  -and  Pension 

9  Plaii3  Disclosure  Act  is  amended  by  striking  out  subsections 

10  {ttj-rmd- ( b )  in  their  entirety  and  by -redesignating  subsce 

11  tion  (o)  as  oubsootion  (a).  Tho  subsection  redesignated  as 

12  subsection  (a)  is  further  amended  by  striking  out  tho  words 

13  "of  plans"  after  tho — word  "deooriptions'Vstriking  out  the 

14  word  "tho"  boforo  tho  word  "annual"'  and  adding  tho  word 

15  "plan"  before  the  word  "descriptions". 

16  (b)  Suoh  soootion  is  further  amended  by  adding  subsoc 

17  tions  (b),  (c),  and  (d),  to  read  as  follows-: 

18  "  (b) — Tho  administrator  of  any  employee  bonofit  plan 

19  subject  to  this  Act  shall  file  with  the  Soorotary  a  copy  of  tho 

20  plan  description  and  oaoh  annual  report.  The  Secretary  shall 

21  make  copies  of  such  descriptions  and  annual  reports  available 

22  for  public  inspection. 

23  '^-fe-) — Publication  of  the  plan  descriptions  and  annual 

24  reports  required  by  this  Act  shall  be  made  to  participants 

25  and  beneficiaries  of  the  particular  plan  as  follows: 
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1  "  (1) — tho  administrator  shall  make  copies  of  tho 

2  plan  description  (including  all  amendments  or  modifioa 

3  tions  thoroto)  and  tho  latest  annual  report  and  tho  bar- 

4  gaining  agreement,  trust  agreement,  contract,  or  other 

5  instrument  under  which  the  plan  was  established  or 

6  i3  operated  available  for  examination  by  any  plan  par 

7  ticipant  or  beneficiary  in  the  principal  offico  of  the 

8  administrator ; 

9  "  (2) — the  administrator  shall  furnish  to  any  plan 

10  participant  or  beneficiary  so  requesting  in  writing  a  fair 

11  summary  of  the  latest  annual  report ; 

12  (3)  the  administrator  shall  furnish  or  make  avail- 

13  able,  whichever  is  most  practicable:  (i)  to  every  partici 

14  pant  upon  his  enrollment  in  the  plan  and  within  one 

15  hundred  and  twenty  days  after  each  major  amendment 

16  to  tho  plan,  a  summary  of  tho  plan's  important  pro- 

17  visions,  including  tho  namos  and  addresses  of  any  person 
38  or  porsons  responsible  for  the  management  or  investment 

19  of  plan  funds,  and  requirements  of  the  amendment, 

20  whichever  is  applicable,  written  in  a  manner  calculated 

21  to  be  understood  by  the  average  participant;  such  cx 

22  planation  shall  include  a  description  of  the  benefits  avail 

23  able  to  the  participant  under  the  plan  and  circumstances 

24  which  may  result  in  disqualification  or  ineligibility,  and 

25  the  requirements  of  the  Welfare  and  .Pension  Plans 
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1  Disclosure  Act  with  respect  to  the  availability  of  copios 

2  of  the  plan  bargaining  agreement,  trust  agreement,  con- 

3  tract  or  other  instrument  under  which  the  plan  is  estab- 

4  lished  or  operated;  and  (ii)  to  every  participant  every 

5  three  years  (commencing  January  1,  1975) ,  a  revised 

6  up  to  date  summary  of  the  plan's  important  provisions 

7  and  major  amendments  thereto,  written  in  a  manner  cal 

8  eulated  to  be  understood  by  the  average  participant ;  and 

9  (iii)  to  each  plan  participant  or  beneficiary  so  requost- 

10  ing  in  writing  a  complete  copy  of  the  plan  description 

11  (including  all  amendments  or  modifications  thereto)  or 

12  a  complete  copy  of  the  latest  annual  report,  or  both.  He 

13  shall  in  the  same  way  furnish  a  complete  copy  of  any 

14  bargaining  agreement,  trust  agreement,  oontraot,  or  other 

15  instrument  under  which  the  plan  is  established  or  op- 

16  erated.  In  accordance  with  regulations  of  the  Secretary, 
1^  an  administrator  may  make  a  reasonable  charge  to  cover 

18  the  cost  of  furnishing  such  complete  copies. 

19  u  (d)  In  the  event  a  plan  is  provided  a  variance  with 

20  ivspert  to  standards  of  vesting,  funding,  or  both,  pursuant  to 

21  title  II  of  the  Retirement  Income  Security  for  Employees 

22  Act.  the  administrator  shall  furnish  or  make  available,  which  ■ 

23  4xvvf4s  BHf^t-  p*>n4icable,  notice  of  such  action  to  each  partiei- 

24  pant  in  a  manner  calculated  to  be  understood  by  the  average 
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1  participant,  and  in  such  form  and  detail  and  for  such  periods 

2  as  may  bo  proscribed  by  <ho  Secretary." 

3  Sec.  508.  Section  9  (d)  of  such  Aefc4s-amended -to  elkn- 

4  inatc  the  words  "after  first  requiring  certification  in  accord 

5  anoo  with  section  7  (b) 

6  Seo.  509.  Section  14  of  such  Act  is -amended --to  read 

7  as  follows: 

8  "Seo.  14.  (a)  (1)  There  is  hereby  established  an  Advi- 

9  sory  Council  on  Employee  Welfare  and  Pension  Benefit 

10  Plans  (hereinafter  -referred  to  as  the  'CotineiT-)- -consisting 

11  of  twenty  one  members  appointed  by  the  Secretary.  Not  more 

12  than  ten  members  of  the  Council  shall  be  -members  of  the 

13  same  political  party-. 

14  "(2)  Members  shall  be  appointed  from  among  -  persona 

16  represent  and  shall  be  persons  qualified  to  appraise  the  pro 

17  grams  instituted  under  this*  Act  and  the  Ketirement  Income 

18  Security  for  Employees  Aetr 

19  "(3)  Of  the  mombor^^>pomtodr,-4Wo-+4iall  bo  repio- 

20  scntatFvos  of  labor  organizations  -  five  shall  bo  ropresontat i vos 

21  of  management;  one  representativo-oa^^4H>m-4bo--r]okk -of- 

22  -insurance,  corporate  tru>l,  actuarial  counseling^  investment 

23  counseling,  and  the  accomtf-mg-  field;  and  -six  represent  a  t  i  vos 

24  shall  be  appointed  from  the  general  public. 
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1  "  (4)  Members  shall  sorvo  for  terms  of  throo  years,  ox 

2  ccpt  that  of  those  first  appointed,  six  3hall  be  appointed  for 

3  terms  of  one  year,  seven  shall  be  appointed  for  terms  of  two 

4  years,  and  eight  shall  be  appointed  for  terms  of  three  years. 

5  A  member  may  bo  reappointed,  and  a  member  appointed  to 

6  fill  a  vacancy  shall  be  appointed  only  for  the  remainder  of- 

7  such  term.  A  majority  of  members  shall  constitute  a  quorum 

8  and  action  shall  be  taken  only  by  a  majority  vote  of  those 

9  present. 

10  "  (5)  Members  shall  be  paid  compensation  at  the  rate 

11  of  $150  per  day  when  ongaged  in  the  actual  performance 

12  of  thoir  duties  except  that  any  such  member  who  holds  an- 

13  other  office  or  position  under  the  Federal  Government  shall 

14  serve  without  additional  compensation.  Any  member-shall 

15  receive  travel  expenses,  including  per  diem  in  lieu  of  sub 

16  sistence  as  authorized  by  section  5703  of  title  5,  United 

17  States  Code,  for  persons  in  the  Government  service  cm 

18  ployed  intermittently. 

19  "(b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

20  Secretary  with  respect  to  the  carrying  out  of  their  functions 

21  under  this  Act,  and  to  submit  to  the  Secretary  recommenda 

22  tions  with  respect  thereto.  The  Council  shall  meet  ft£-4eask 

23  four  times  each  year  and  at  such  other  timet;  as  the -&wr*»t  t»ry 

25  Congress,  the  Secretary  shall  transmit  -k>  -  the--&enate --ttftcl- 
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1  House  of  Representatives  each  recommendation  which  he  ha3 

2  rocoivod  from  the  Council  during  the  preceding  calcndar- 

3  year  and  a  report  covering  his  activities  under  the  Act  for 

4  the  preceding  fiscal  year,  including  full  information  as-  to 

5  tho  number  of  plans  and  their  size,  the  results  of  any  studies 

6  he  may  have  made  of  such  plans  and  the  operation  of  this 

7  Act  and  such  other  information  and  data  as  he  may  deem 

8  desirable  in  connection  with  employee  welfare  and  pension 

9  benefit  piano. 

10  "  (o)  The  Secretary  shall  furnish  to  the  Council  an  ex 

11  ooutivo  ooorotary  and  such  secretarial,  clerical,  and  other 

12  services  as  aro  doomed  necessary  to  conduct  its  business.  The 

13  Secretary  may  call  upon  other  agencies  of  the  Government 

14  for  statistical  data,  reports,  and  other  information  which  will 

15  assist  the  Counoil  in  the  performance  of  its  duties/' 

16  Sec.  510.  The  Welfare  and  Pension  Plans  Disclosure 

17  Act  is  further  amended  by  renumbering  sections  15,  16,  17, 

18  and  18  as  sections  16,  17,  18,  and  19,  respectively,  and  by 

19  inserting  the  following  new  sootion  immediately  after  section 

20  44-- 

21  -FIDUCIARY  STANDARDS 

22  "Sec.  15.  (a)  Every  employee  benefit  fund  established 

23  to  provide  for  tho  payment  of  benefits  under  an  employee's 

24  benefit  plan  shall  bo  established  or  maintained  pursuant 

25  to  a  duly  executed  written  document  which  shall  set  forth 
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1  the  purpose  or  purposes  for  wbioh  such  fund  is  established 

2  and  the  detailed  basis  on  which  payments  arc  to  be  made  into 

3  and  out  of  such  fund.  Such  fund  shall  be  deemed  to  be 

4  trust  and  shall  bo  hold  for  the  exclusive  purpose  of  (1) 

5  providing  benefits  to  participants  in  the  plan — and  their- 

6  beneficiaries  and — (-2-) — dofraying  reasonable  expenses  of 

7  administering  the  plan. 

8  "(b)  (1)  A  fiduciary  shall  discharge  his  duties  with 

9  respect  to  the  fund — 

10  "(A)  with  the  care  under  the  circumstances  then 

11  prevailing  that  a  prudent  man  acting  in  a  like  capacity 

12  and  familiar  with  such  matters  would  use  in  the  conduct 

13  of  an  enterprise  of  a  like  character  and  with  like  aims; 

14  and 

15  "(B)  subject  to  the  standards  in  subsection  (a) 

16  and  in  aooordanoo  with  the  documents  and  instruments 

17  govorning  the  fund  insofar  as  is  consistent  with  this  Act, 

18  except  that  (i)  any  assets  of  the  fund  remaining  upon 

19  dissolution  or  termination  of  the  fund  shall, -after  eem- 

20  plctc  satisfaction  of  the  rights  of  all  beneficiaries— to- 

21  bcncfitu  accrued  to  the  date  -of-4issolut ion  or  termination, 

22  be  distributed  ratably  to  the  beneficiaries  thereof  or,  if 

23  the  trust  agreement  so  provides,  to  the  contributors 

24  thereto;  and  (ii)  that  in  the  case  of  a  registered  pension 

25  or  profit  sharing  retirement  plan,  such  distribution  shall 
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1  bo  subject  to  the  requirements  of  tho  Retirement  Incomo 

2  Security  for  Employoos  Act. 

3  "(2)  Except  Q!3  permitted  hereunder,  a  fiduciary-shall 

4  — 

5  "  (A)  rent  or  sell  property  of  the  fund  to  any  person 

6  known  to  bo  a  party  in  interest  of  the  fund ; 

7  "  (B)  rent  or  purchase  on  behalf  of  the  fund  any- 

8  property  known  to  bo  owned  by  a  party  in  interest  of 

9  tho  fund ; 

10  (C)  deal  with  3uch  fund  in  his  own  interest  or  for 

11  his  own  account ; 

12  "(D)  represent  any  other  party  with  such  fund,  -er- 

13  in  any  way  act  on  behalf  of  a  party  adverse  to  the  fund 

14  or  adverse  to  the  interests  of  its  participants  or  bone 

15  ficiariesf 

16  "  (E) — receive  any  consideration  from  any  party 

17  dealing  with  such  fund  in  connection  with  a  transaction 

18  involving  tho  fund  for  tho  fiduciary's  personal  interest 

19  or  for  tho  personal  interest  of  any  party  in  interesti- 

20  "(F)  loan  money  or  other  assets  of  tho  fund  to  any 

21  party  in  interest  of  tho  fund-r 

22  "  (G)  furnish  goods,  services,  or  facilities  of  the  fund 

23  to  any  party  in  interest  of  the  fund; 

24  "  (H)  permit  the  transfor  of  any  assets  or  property 
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1  of  the  fund  to,  or  its  use  by  or  for  the  benefit  of,  any 

2  party  in  interest  of  the  fund ;  or 

3  -  (I) — permit  any  of  the  assets  of  the  fund  to  be 

4  held,  deposited,  or  invested  outside  the  United  States 

5  unless  the  indicia  of  ownership  romain  within  the  juris 

6  diction — of  a  United  States  District  Court,  except  as 

7  authorized  by  the  Secretary  by  rule  or  regulation.  The 

8  Secretary,  by  rules  or  regulations  or  upon  application 

9  of  any  fiduciary  or  party  in  interest,  by  order,  shall  pro 

10  vide  for  the  exemption  conditionally  or  unconditionally 

11  of  any  fiduciary  or  class  of  fiduciaries  or  transaction  or 

12  olass  of  transactions  from  all  or  part  of  the  proscriptions 

13  contained  in  this  subsection  15  (b)  (2)  when  the  Sccrc- 

14  tary  finds  that  to  do  so  is  consistent  with  the  purposes  of 

15  this  Act  and  is  in  the  interest  of  the  fund  or  olass  of  funeh- 

16  and  tho  participants  and  beneficiaries:  Provided,  how 

17  ever,  That  any  such  exemption  shall  not  roliovo-ft-fidu- 

18  ciary  from  any  other  applicable  provisions  of  this  Act. 

19  "  (o)  Nothing  in  this  section  shall  bo  construed  to  pro 

20  hibit  tho  fiduciary  from — 

21  "  ( 1 )  receiving  any  benefit  to  which  he  may  be 

22  entitled  as  a  participant  or  beneficiary  in  tho  plan  under 

23  which  the  fund  was  established ;  - 

24  "  (2) — receiving  any  reasonable  compensation  for 

25  services  rendered,  or  for  the  reimbursement  of  expenses 
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1  proporly  and  actually  inourrod,  in  the  performance  of 

2  his  duties  with  the  fund,  or  receiving  in  a  fiduciary  ea- 

3  paoity  procoods  from  any  transaction  involving  plan 

4  funds,  except  that  no  person  so  serving  who  alroady 

5  rocoivos  full  timo  pay  from  an  employer  or  an  association 

6  of  employers  whoso  employees  arc  participants  in  the 

7  plan  under  which  the  fund  was  established,  or  from  an 

8  employee  organization  whoso  mombors  are  participants 

9  in  such  plan  shall  rocoivo  compensation  from  such  fund, 

10  exoopt  for  reimbursement  of  expenses  properly  and  aetu- 

11  ally  inourrod  and  not  otherwise  reimbursed; 

12  "(3)  serving  in  such  position  in  addition  to  being 

13  an  officer,  employee,  agent,  or  other  representative  of 

14  a  party  in  intorost  ; 

15  "(1)  engaging  in  the  following  transactions : 

16  "  (A)  holding  or  purchasing  on  behalf  of  the 

17  fund  any  security  which  has  boon  issued  by  an  om- 

18  ployor  whose  omployoos  are  participant']  in  the  plan, 

19  under  which  the  fund  was  established  or  a  corpo 

20  ration  controlling,  controlled  by,  or  under  common 

21  control  with  such  employer,  except  that  (i)  the  pur- 

22  chaso  of  any  security  is  for  no  more  than  adequate 

23  consideration  in  monoy  or  monoy's  worth,  and  (ii) 

24  that  if  an  employee  benefit  fund  k  one  which  pro- 

25  video  primarily  for  bonofits  of  a  stated  amount,  or 
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1  an  amount  determined  by  an  employee's  compen 

2  sation,  an  employee's  period  of  service,  or  a  com 

3  bination  of  both,  or  money  purchase -type  benefits 

4  based  on  fixed  contributions  which  are  not  gcarcd- 

5  ito  the  employer's  profits,  no  investment  -shall  -be- 

6  held  or  made  by  a  fiduciary  of  such  a  fund  in 

7  securities  of  such  employer  or  of  a  corporation  con 

8  trolling,  controlled  by,  or  under  common  control 

9  with  such  employer,  if  such  investment,  when  added 

10  to  such  securities  already  held,  exceed??  10  per  cen- 

11  turn  of  the  fair  market  value  of  the  assets  -of  4he 

12  fund.  Notwithstanding  the  foregoing,  such  10  per 

13  centum  limitation  shall  not  apply  to  profit  sharing, 

14  Block  bonus,  thrift  and  savings  or  other  similar  plans 

15  which  explicitly  provide  that  ■some  or  -art  or~tne  plan 

16  funds  may  be  invented  in  securities  of  such  employer 

17  or  a  corporation  control  I'm  gr-eont  rolled  by,  or  under 

18  common  control  with  such  employer,  nor  shall  said 

19  plans  be  deemed  to  be  limited  by  any  diversification 

20  rule  as  to  the  percentage  of  plan  funds  which  may 

21  be  invented  in  such  securities.  Profit  sharing,  stock 

22  bonus,  thrift,  or  other  similar  plans,  which  are  in 

23  existence  on  tbc  date  of  enactment  and  which  allow 

24  investment  in  such  securities  without  explicit  pro- 

25  vision  in  the  plan,  shall  remain  exempt  from  the  10 
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1  per  centum  limitation  until  the  expiration  of  one 

2  year  from  the  date  of  enactment  of  Retirement  ln- 

3  come  Security  for  Employees  Aot.  -Nothing— eon- 

4  taincd  in  this  subparagraph  shall  be  construed  to 

5  relieve  profit  sharing,  stock  bonus,  thrift  and  sav- 
(j  ings  or  other  similar  plans  from  any  other  applicable 

7  requirements  of  this  section; 

8  "  (B) — purchasing  on  behalf  of  the  fund  any 

9  security  or  selling  on  behalf  of  the  fund  any  security 

10  which  is  acquired  or  held  by  the  fund,  to  or  from  a 

11  party  in  interest  if  (i)  at  the  time  of  such  purchase 

12  or  sale  the  security  is  of  a  class  of  securities  which  is 

1 3  listed  on  a  national  securities  exchange  registered 

14  under  the  Securities  Exchange  Act  of  1931  or  which 

15  has  been  listed  for  more  than  one  month  (after  the- 

16  date  of  enactment  of  this  Act)  on  an  electronic- quo- 

17  tation  system  administered  by  a  national  securities 
lg  association  registered  under  the  Securities  Exchange 
29  Act  of  1934,  (ii)  no  brokerage  commission,  fee  (ex 

20  cept  for  customary  transfer  fees) ,  or  other  remunera- 

21  tion  is  paid  in  connection  wkh^uch-fcr&nsaction,  (iii) 

22  adequate  consideration  is  paid,  and  (iv)  that  in  the 

23  event  the  security  is  one  described  in  subparagraph 
(A) ,  the  transaction  has  received  the  prior  approval 

25  of  the  Secretary ; 
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1  "  (5)  making  any  loan  to  participants  or  benefi- 

2  ciarios  of  the  plan  under  which  the  fund  was  established 

3  whoro  such  loans  arc  available  to  all  participants  or 

4  beneficiaries  on  a  nondiscriminatory  basis  and  arc  made 

5  in  accordance  with  specific  provisions  regarding  such 
fi  loans  set  forth  in  the  plan; 

7  "  ((>) — contracting  or  making  reasonable  arrange 

8  mcnts  with  a  party  in  interest  for  office  space  and  other 

9  scrvicos  necessary  for  tho  operation  of  the  plan  and  pay- 

10  ing  reasonable  compensation  therefor ; 

11  "(7)  following  tho  specific  instructions  in  the  trust 

12  instrument  or  other  document  governing  the  fund  insofar 

13  as  consistent  with  the  specific  prohibitions  listed  in  sub- 

15  "(8)  taking  action  pursuant  to  an  authorization 4ft 

16  the  trust  instrument  or  other  document  governing  tho 

17  fund,  provided  such  action  is  consistent  with  the  pro 

18  visions  of  subsection  (b) . 

19  -  (d) — Nothing  in  this  section  shall  bo  construed  to 

20  prohibit  a  person  who  is  a  party  in  interest  by  reason  of 

21  providing  benefit  plan  services  to  a  plan,  from  providing 

22  any  other  services  ordinarily  and  customarily  furnished  at 

23  arm's  length  by  such  person,  to  any  fiduciary  or  any  -other 

24  party  in  intercut  to  tho  plan,  and  nothing  in  this  section  Khali 

25  be  construed  to  preclude  any  fiduciary  or  party  in  interest 
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1  in  the  plan  from  purchasing  such  services  or  contracting 

2  or  making  reasonable  arrangements  for  the  receipt  of  such 

3  services  on  such  terms  as  are  fair  and  reasonable. 

4  "  (e) — Any  fiduciary  who  breaches  any  of  the  rcspon- 

5  sibilitios,  obligations,  or  duties  imposed  upon  fiduciaries  by 

6  this  Act  shall  be  personally  liable  to  such  fund  for  any  losses 

7  to  the  fund  resulting  from  such  breach,  and  to  pay  to  such 

8  fund  any  profits  which  have  inured  to  such  fiduciary  through 

9  use  of  assets  of  the  fund. 

10  "(f)  When  two  or  more  fiduciaries  undertake  jointly  the 

1 1  performance  of  a  duty  or  the  exorc4se-of -a- power,  or  where 

12  two  or  more  fiduciaries  are  required  by  an  instrument 

13  governing  the  fund  to  undertake  jointly  the  performance  of 

14  a  duty  or  the  exercise  of  power,  but  not  otherwise,  each  of 

15  3uch  fiduciaries  shall  have  the  duty  to  prevent  any  other 

16  such  eofiduciary  from  committing  a  breach  of  rosponsi- 

17  bility,  obligation,  or  duty  of  a  fiduciary  or  to  compel  such 

18  other  eofiduciary  to  redress  such  a  breach,  except  that  no 

19  fiduciary  shall  be  liable  for  any  consequence  of  any  acfc 

20  or  failure  to  act  a  eofiduciary  who  is  undertaking-  -or-  is 

21  required  to  undertake  jointly  any  duty  or  power  if  ho  shall 

22  object  in  writing  to  the  specific  action  and  promptly  file  a 

23  copy  of  his  objection  with  the  Secretary. 

24  "  (g)  No  fiduciary  may  be  relieved  from  any  responsi- 

25  bility,  obligation,  or  duty  imposed  by  law,  agreement,  or 
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1  otherwise.  Nothing  heroin  shall  preclude  any  agreement  allo-^ 

2  eating  specific  duties  or  responsibilities  among  fiduciaries, 

3  or  bar  any  agreement  of  insurance  coverage  or  indemnifi- 

4  cation  affecting  fiduciaries,  unless  specifically  disapproved 

5  by  the  Secretary. 

G  "  (h) — A  fiduciary  shall  not  be  liable  for  a  violation  of 

7  this  Act  committed  before  he  been  me  a  fiduciary  or  after  he 

8  ceased  to  be  a  fiduciary. 

9  "(i)  No  individual  who  has  been  convicted  of,  or  has 

10  been  imprisoned  as  a  result  of  his  conviction  of:  robbery, 

11  bribery,  extortion,  embezzlement,  grand  larceny,  burglary, 

12  arson,  violation  of  narcotics  laws,  murder,  rape,  kidnapping, 

1 3  perjury,  assault  with  intent  to  kill,  assault  whkh  -  inflicts 

14  grievous  bodily  injury,  any  crime  described  in  section  9  (a) 

15  (1)  of  the  Investment  Company  Act  of  1910,  or  a  violation 

16  of  any  provision  of  the  Welfare  and  Pension  Plan3  Di3- 

17  closure  Act,  or  a  violation  of  section  302  of  the  Labor- 

18  Management  delations  Act  of  1917 — (61   Stat.   157,  as 

19  amended),  or  a  violation  of  chapter  63  of  title  18,  United 

20  States  Code,- or  a  violation  of  section  874,  1027,  1503,  1505, 

21  150G,  1510,  1951,  or  1954  of  title  lft,  United  States  Code, 

22  or  a  violalion  of  the  Labor  Management  Reporting  and  Bis- 

23  closure  Act  of  1959  (73  Stat.  519,  as  amended),  or  con- 
21  spiracy  to  commit  any  such  crimes  or  attempt  to  commit 
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1  any  such  erimos  or  a  crimo  in  whicli  nny  of  the  foregoing 

2  erimos  is  an  element,  shall  servo — 

3  "  (1)  as  an  administrator,  officer,  trustee,  custodian, 

4  counsel,  agent,  employee — (other  than  as  an  employee 

5  performing  oxclusivo  clerical  or  janitorial  duties) — er 

6  other  fiduciary  position  of  any  employee  benefit  plan:  or 

7  "  (2)  as  a  consultant  to  any  employee  benefit  plan, 

8  during  or  for  five  yoars  after  such  conviction  or  after 

9  the  end  of  such  imprisonment,  unless  prior  to  the  end 

10  of  such  five-year  period,  in  the  case  of  a  person  so  con 

11  viotcd  or  imprisoned,  (A)  his  citizenship  rights  having 

12  been  revoked  as  a  result  of  such  conviction,  have  been 

13  fully  restored,  or  (B)  tho  Soorotary  determines  that  such 

14  person's  service  in  any  capacity  referred  to  in  clause  ( 1) 

15  or  (2)  would  not  bo  contrary  to  tho  purposes  of  this 

16  Aot.  No  person  shall  knowingly  pormit  any  other  person 

17  to  servo  in  any  capacity  referred  to  in  clause  (1)  or  (2) 

18  in  violation  of  this  subsootion.  Any  person  who  willfully 

19  violates  this  subsection  shall  be  fined  not  more  than 

20  $10,000  or  imprisoned  for  not  more  than  one  year,  or 

21  both.  For  the  purposes  of  this  subsootion,  any  person 

22  shall  be  deemed  to  havo  been  'convicted*  and  under  the 

23  disability  of  'conviction'  from  the  date  of  the  judgment  of 

24  tho  trial  court  or  tho  date  of  tho  final  sustaining  of  such 

25  judgment  on  appeal,  whichovor  is  tho  later  event,  re 
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2  gardloss  of  whothor  such  conviction  occurrod  boforo  or 

2  aftor  tho  date  of  enactment  of  this  section.  For  the  pur- 

3  poses  of  this  subsection,  tho  torm  'consultant*  mcan3  any 

4  porson  who,  for  compensation,  advises  or  represents  an 

5  employee  benefit  plan  or  who  provides  other  assistance 
q  to  3uch  plan,  concerning  the  establishment  or  operation 

g  (f) — All  investments  and  deposits  of  the  funds  of  an 

9  •employee  benefit  fund  and  all  loans  made  out  of  any  such 

10  fund  shall  be  made  in  the  name  of  the  fund  or  its  nominee, 

H  and  no  employer  or  officer  or  employee  thereof,  and  no  labor 

12  organization,  or  officer  or  employee  thereof,  shall  cither 

13  directly  or  indirectly  accept  or  be  the  beneficiary  of  any  fee, 
^  brokerage,  commission,  gift,  or  other  consideration  for  or 
15  on  account  of  any  loan,  deposit,  purchase,  sale,  payment,  or 

exchange  made  by  or  on  behalf  of  the  fund. 

yj  '"HM — In  order  to  provide  for  an  orderly  disposition  of 

jg  any  investment,  the  retention  of  which  would  be  deemed  to 

19  he  prohibited  by  this  Act,  and  in  order  to  protect  tho  intor- 

2Q  est  of  the  fund  and  its  participants  and  its  bonofioiarios,  tho 

fiduciary  ma}'  in  his  discretion  effect  the  disposition  of  suoh 

92  investment  within  three  years  after  the  date  of  cnaotmont 

22  of  this  Act,  or  within  such  additional  time  as  the  Secretary 

24  may  by  rule  or  regulation  allow,  and  such  action  shall  bo 

2-  deemed  to  be  in  compliance  with  this  Act." 
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1  {4) — In  accordance  with  regulations  of  the  Secretary, 

2  ovory  employee  benefit  plan  subject  to  this  Act  shall — 

3  (1)  provide  adequate  notice  in  writing  to  any  par 

4  ticipant  or  bonoficiary  whoso  claim  for  bonofits  from  tho 

5  plan  has  boon  doniod,  sotting  forth  the  specific  reasons 

6  for  such  denial,  written  in  a  manner  calculated  to  bo 

7  understood  by  the  participant,  and 

8  — afford  a  reasonable  opportunity  to  any  par 

9  tioipant  whoso  olaim  for  benefits  has  been  denied  for  a 

10  full  and  fail-  review  by  the  plan  administrator  of  the 

11  decision  denying  tho  claim. 

12  TITLE  VI— ENFORCEMENT 

13  Seo.  601.  Whenever  the  Secretary — 

14  (1)  doterminos,  in  tho  case  of  a  pension  or  profit- 

15  sharing  rotiromont  plan  required  to  bo  registered  under 

16  this  Act,  that  no  application  for  registration  has  been 

17  filed  in  accordance  with  section  102,  or 

18  (2)  issues  an  order  under  section  107  denying  or 

19  canceling  tho  certificate  of  registration  of  a  pension  or 

20  profit  sharing  retirement  plan,  or 

21  (3)  determines,  in  the  case  of  a  pension  plan  sub 

22  joot  to  title  II,  that  there  has  been  a  failure  to  make 

23  required  contributions  to  the  plan  in  aooordanco  with  the 

24  provisions  of  this  Act  or  to  pay  required  assessments 
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1  or  premiums  under  title  III,  or  to  pay  such  other  fees 

2  or  moneys  as  may  he  required  under  this  ^ct, 

3  the  Secretary  may  petition  nny  district  court  of  the  United 

4  States  having  jurisdiction  of  the  parties,  or  the  United  States 

5  Diatriot  Court  for  the  District  of  Columbia,  for  an  -order 

6  requiring  the  employer  or  other  person  responsible  for  the 

7  administration  of  such  plan  to  comply  with  the  require 

8  ments  of  this  Act  as  will  qualify  such  plan  for  registration 

9  or  compel  or  recover  the  payment  of  required  contributions, 

10  assessments,  premiums,  fees,  or  other  moneys. 

11  Sec.  602.  Whenever  the  Secretary  has  reasonable  cause 

12  to  believe  that  an  employees'  benefit  fund  is  being  or  has 

13  been  administered  in  violation  of  the  requirements  of  the  Wcl 

14  faro  and  Pension  Plans  Disclosure  Act  or  the  documents 

15  governing  the  establishment  or  operation  of  the  fund,  the 

16  Secretary  may  petition  nny  district  court  of  the  United  States 

17  having  jurisdiction  of  the  parties  or  the  United  States  Dis- 

18  trict  Court  for  the  District  of  Columbia  for  an  order  ( 1 ) 

19  requiring  return  to  such  fund  of  assets  transferred  from  such 

20  fund  in  violation  of  the  requirements  of  such  Act,  (2)  re- 

21  quiring  payment  of  benefits  denied  to  any  participant  or 

22  beneficiary  due  to  violation  of  the  requirement  of  such 

23  Act,  and — f3-) — restraining  any  conduct  in  violation  of  -the 

24  fiduciary  requirements  of  such  Act,  and  granting  such  other 

25  relief  as  may  be  appropriate  to  ofiooluato  the  purposes  of  this 
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1  Act,  including,  but  not  limited  to,  removal  of  a  fiduciary  who 

2  has  failed  to  carry  out  his  duties  and  the  removal  of  any  per 

3  son  who  is  serving  in  violation  of  the  requirements  of  section 

4  15  (i)  of  the  Welfare  and  Pension  Flans  Disclosure  Act. 

5  Sec.  603.  Civil  actions  for  appropriate  relief,  legal  or 

6  equitable,  to  redress  or  restrain  a  breach  of  any  respon 

7  sibility,  obligation  or  duty  of  a  fiduciary,  including  but  not 

8  limited  to,  tho  removal  of  a  fiduciary  who  has  failed  to  carry 

9  out  his  duties  and  the  removal  of  any  person  who  is  serving 

10  in  violation  of  the  requirements  of  section  15  (i)  of  the  Wei 

11  fare  and  Pension  Plans  Disclosure  Act  or  against  any  person 

12  who  has  transferred  or  received  any  of  the  assets  of  a  plan 

13  or  fund  in  violation  of  the  fiduciary  requirements  of  the  Wei 

14  faro  and  Pension  Plans  Disclosure  Act  or  in  violation  of  the 

15  document  or  documents  governing  the  establishment  or  opor 

16  ation  of  the  fund,  may  be  brought  by  any  participant  or 

17  beneficiary  of  any  employee  benefit  plan  or  fund  subject  to 

18  tho  Welfare  and  Pension  Plans  Disclosure  Act  in  any  court 

19  of  competent  jurisdiction,  State  or  Federal,  or  the  United 

20  States  District  Court  for  the  District  of  Columbia,  without 

21  respect  to  the  amount  in  controversy  and  without  regard  to 

22  tho  citizenship  of  the  parties  Where  such  action  is  brought 

23  in  a  district  court  of  tho  United  States,  it  may  bo  brought  in 

24  the  district  where  the  plan  is  administered,  where  the  broach 

25  took  place,  or  where  a  defendant  resides  or  may  be  found,  and 
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1  process  may  be  served  in  any  other  district  where  a  defend 

2  ant  rosidos  or  may  be  found. 

3  Sec.  604.  Suits  by  n  participant  or  beneficiary  entitled, 

4  or  who  may  become  entitled,  to  benefits  from  an  employee 

5  bonofit  plan  or  fund,  subject  to  the  Welfare  and  Pension 

6  Plans  Disclosure  Act,  as  amended  by  this  Act  may  bo 

7  brought  in  any  court  of  competent  jurisdiction,  Stato  or 

8  Fedoral,  or  the  United  States  District  Court  for  the  District 

9  of  Columbia,  without  respect  to  the  amount  in  controversy 

10  and  without  regard  to  the  citizenship  of  the  parties,  against 

11  any  such  plan  or  fund  to  recover  benefits  duo  him  required  to 

12  bo  paid  from  such  plan  or  fund  pursuant  to  the  document 

13  or  documents  governing  the  establishment  or  operation  of  the 

14  plan  or  fund,  or  to  clarify  his  rights  to  future,  benefits  undoF 

15  the  terms  of  the  plan.  Where  such  action  is  brought  in  a 

16  district  court  of  the  United  States,  it  may  bo  brought  in  the 

17  district  where  the  plan  is  administered,  or  where  a  defendant 

18  resides  or  may  be  found,  and  process  may  be  served  in  any 

19  other  district  where  a  defendant  resides  or  may  be  found. 

20  Such  aotions  may  also  be  brought  by  a  participant  or  bone- 

21  ficiary  as  a  representative  party  on  behalf  of  all  participants 

22  or  beneficiaries  similarly  situated. 

23  Si:o.  605.  (a)  In  any  action  brought  under  section  003 

24  or  601,  the  court  in  its  discretion  may— 
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1  (1)  allow  a  reasonable  attorney's  fee  and  costs  of 

2  tho  action  to  any  party; 

3  (2)  require  the  plaintiff  to  post  security  for  pay- 

4  ment  of  costs  of  the  action  and  reasonable  attorney's  fees. 

5  (b)  A  copy  of  the  complaint  in  any  action  brought  un- 

6  dor  section  603  or  601  shall  be  sorvod  upon  tho  Soorotary 

7  -by  certified  mail,  who  shall  have  the  right,  in  his  discretion, 

8  to  intervene  in  the  action. 

9  (c)  Notwithstanding  any  other  law,  the  Secretary  3hall 

10  have  tho  right  to  removo  an  action  brought  under  section 

11  -603  or  601  from  a  State  court  to  a  district  court  of  tho 

12  United  Statc3,  if  the  action  is  one  seeking  relief  of  the  kind 

13  the  Secretary  is  authorized  to  sue  for  under  this  Act.  Any 

14  such  removal  shall  bo  prior  to  tho  trial  of  the  action  and  shall 

15  be  to  a  district  court  whore  the  Secretory  could  havo  initiated 

16  the  action. 

17  Sec.  606.  Tho  provisions  of  tho  Aot  entitled  "An  Act 

18  to  amend  the  Judicial  Codo  and  to  dofino  and  limit  the 

19  jurisdiction  of  courts  sitting  in  equity,  and  for  other  pur- 

20  poses",  approved  March  23,  1932,  shall  not  be  applicable 

21  with  respect  to  suits  brought  under  this  title: 

22  Sec.  607.  Suits  by  an  administrator  or  fiduciary  of  a 

23  pension  plan,  a  profit-sharing-retirement  plan,  or  an  om- 

24  ployoos'  benefit  fund  subject  to  tho  Wolfaro  and  Ponsion 
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1  Plans  Disclosure  Act,  to  review  final  order  of  the  Secretary, 

2  to  restrain  the  Secretary  from  taking  any  aotion  oontrary  to 

3  the  provisions  of  this  Act,  or  to  compel  action  required  under 

4  this  Act,  may  bo  brought  in  the  namo  of  tho  plan  or  fund  in 

5  the  district  court  of  tho  United  Statos  for  tho  distriot  whore 

6  the  fund  has  its  principal  office,  or  in  tho  United  States  Dis- 

7  trict  Court  for  tho  District  of  Columbia. 

8  Sec.  608.  Any  action,  suit,  or  proceeding  based  upon  a 

9  violation  of  this  Act  or  the  Welfare  and  Pension  Plans  Dis- 

10  closure  Act  shall  bo  commenced  within  five  years  after  the 

11  violation  occurs.  In  tho  case  of  fraud  or  concealment,  such 

12  action,  suit  or  proceeding  shall  bo  commenced  within  five 

13  years  of  the  date  of  discovery  of  such  violation. 

14  Sec.  609.  (a)  It  is  hereby  declared  to  bo  the  express 

15  intent  of  Congress  that,  except  for  actions  authorized  by 

16  section  601  of  this  title,  tho  provisions  of  this  Act  or  tho 

17  Welfaro  and  Pension  Plans  Disclosure  Act  shall  super- 

18  sedo  any  and  all  laws  of  the  States  and  of  political  subdivi- 

19  slons  thereof  insofar  as  they  may  now  or  heroaftor  relate  to 

20  tho  subject  matters  regulated  by  this  Act  or  the  Wolfaro  and 

21  Pension  Plans  Disclosure  Act,  except  that  nothing  herein 

22  shall  be  oonstruod — 

23  ( 1 )  to  exempt  or  relievo  any  employoo  benefit  plan 

24  not  subject  to  this  Act  or  the  Welfare  and  Pension  Plans 

25  Disclosure  Act  from  any  law  ofrany.Sf^to ; 
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1  -(2)  to  oxompt  or  relieve  any  person  from  any  law 

2  ■  of  any  State  which  regulates  insurance,  banking,  or  se- 

3  curities  or  to  prohibit  a  State  from  requiring  that  there 

4  .be  filed  with  a  State  agency  copies  of  reports  required  by 

5  this  Act  to  be  filed  with  the  Secretary ;  or 

6  (3)  to  alter,  amend,  modify,  invalidate,  impair,  or 

7  supersede  any  law  of  the  United  States  other  than  the 

8  Welfare  and  Pension  Plans  Disclosure  Act  or  any' rule 

9  or  regulation  issued  under  any  law  except  as  specifically 

10  provided  in  this  Act. 

11  (b)  Subsection  (a)  of  this  section  shall  not  be  deemed 

12  to  prevent  any  State  court  from  asserting  jurisdiction  in  any 

13  action  requiring  or  permitting  accounting  by  a  fiduciary  dur- 

14  ing  the  operation  of  an  employee  benefit  fund  subject  to  the 

15  Welfare  and  Pension  Plans  Disclosure  Act  or  upon  the  termi- 

16  nation  thereof  or  from  asserting  jurisdiction  in  any  action 

17  by  a  fiduciary  requesting  instructions  from  the  court  or  seek- 

18  ing  an  interpretation  of  the  trust  instrument  or  other  docu- 

19  ment  governing  the  fund.  In  any  such  action — 

20  ( 1 )  the  provisions  of  this  Act  and  the  Welfare  and 

21  Pension — Plans — Disclosure — Ast — shall — supersede — any 

22  and  all  laws  of  the  State  and  of  political  subdivisions 

23  thereof,  insofar  as  they  may  now  or  hereafter  relate  to 

24  the  fiduciary,  reporting,  and  disclosure  responsibilities 

25  of  persons  acting  for  or  on  behalf  of  omployoo  bone 
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1  fit  plans  or  on  behalf  of  omployee  benefit  funds  sub^ 

2  ject  to  the  Welfare  and  Pension  Plans  Disclosure  Act 

3  oxcopt  insofar  as  tboy  may  rolato  to  the  amount  of 

4  bonofits  duo  bonofioiarios  undor  tho  torms  of  the  plan; 

5  (2)  notwithstanding  any  other  law,  tho  Soorotary 

6  or,  in  the  absence  of  action  by  the  Secretary,  a  partici- 

7  pant  or  beneficiary  of  tho  omployco  bonofit  plan  or  fund 

8  affected  by  this  subsection,  shall  have  tho  right  to  remove 

9  such  action  from  a  Stato  court  to  a  district  court  of  tho 

10  United  States  if  tho  action  involves  an  interpretation  of 

11  tho  fiduciary,  or  reporting,  and  disclosure  responsibilities 

12  of  porsons  acting  on  behalf  of  employee  benefit  plans- 

13  subject  to  tho  Welfare  and  Pension  Plans  Disclosure  Aot; 

14  (-3)  the  jurisdiction  of  tho  Stato  court  shall  be  con- 

15  ditionod  upon — 

16  (A)  written  notification,  sent  to  the  Secretary 

17  by  registered  mail  at  the  time  such  action  is  filod, 

18  identifying  the  parties  to  the  action,  tho  nature  of 

19  the  action,  and  the  plan  involved;  and  satisfactory 

20  ovidonoo  presented  to  tho  court  that  the  participants 

21  and  benoficiarics  have  boon  adequately  notified  with 

22  respect  to  tho  action;  and  • 

23  (B)  tho  right  of  tho  Soorotary  or  of  a  partici- 

24  pant  or  bonoficiary  to  intervene  in  tho  action  as  an 

25  intoywtod  party.-  \'  ] 
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1  TITLE  VII   EFFECTIVE  DATES 

2  Seo.  701 .  (d)  Sections  101,  102,  103,  cincl  104,  title  Vy 

3  fto4  title  V4  el  t&s  Aet  sboH  b  coo  me  effective  upon  tile  date 

4  el  enactment  el  this  Aetr 

5/  K  I     '1*1  +1  A     IT    ^\4-  r*i      A       +    nl-i  r>  1  I     kA/^ATV\  r\  A  nfnTn    -f  K  ttaaivi 

I  Ul     ZXuEC  XX  vTr  Dill  13  Bum  T7v7vX7TTTv^  T^TXTTvTuavTT  TUTT7T7   V  GUI  iJ 

r\  ti-f\-—    4-  V»  /-v    /lnt-n    At  <-»  fin  f    r\-f    +        <~i      A  s-i4-  A    <-i  f  1  TIT    ^>  i->         I  \T 

\J       tTiUVTx    UUU  CRBI7C  Ol  vTITTXvTCTTTvTIXU  XjT  vim  ZTTT7UJ  CTTITT  TTIXTvTo  XXX  ttXITT  j.  t 

7  el  tfeis  Aet  shall  become  effective  one  year  after  tnc  date  of 

8  enactment  el  this  Aek 

9  T/ia£  ^is  Act  may  be  cited  as  the  "Retirement  Income  Secu- 
10    rity  for  Employees  Act11. 

INDEX 

Sec.  2.  Findings  and  declaration  of  policy. 
Sec.  3.  Definitions. 

TITLE  I— ORGANIZATION 
Part  A — Organizational  Structure 

Sec.  101.  Powers  and  duties  of  the  Secretary. 

Sec.  102.  Appropriations. 

Sec.  103.  Office  of  administration. 

Part  B — Coverage,  Exemptions,  and  Registration 

Sec.  10 If..  Coverage  and  exemptions. 
Sec.  105.  Registration  of  plans. 
Sec.  106.  Reports  on  registered  plans. 
Sec.  107.  Amendments  of  registered  plans. 
Sec.  108.  Certificate  of  rights. 

TITLE  II— VESTING  AND  FUNDING  REQUIREMENTS 

Part  A — Vesting  Requirements 

Sec.  201.  Eligibility. 

Sec.  202.  Vesting  schedule. 

Part  B — Funding 

Sec.  210.  Funding  requirements. 
Sec.  211.  Discontinuance  of  plans. 

Part  C— Variances 

Sec.  216.  Deferred  applicability  of  vesting  standards. 
Sec.  217.  Variances  from  funding  requirements. 
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TITLE  II— VESTING  AND  FUNDING  REQUIREMENTS— Con. 

Part  D — Protection  of  Pension  Rights  Under 
Government  Contracts 

Sec.  220.  Findings  and  policy. 

Sec.  221.  Development  of  recommended  changes  in  procurement  regula- 
tions. 

Sec.  222.  Publication  of  recommended  changes  in  procurement  regula- 
tions. 

Sec.  223.  Adoption  of  changes  in  procurement  regulations. 

TITLE  III— VOLUNTARY  PORTABILITY  PROGRAM  FOR 
VESTED  PENSIONS 

Sec.  301.  Program  established. 

Sec.  302.  Acceptance  of  deposits. 

Sec.  303.  Special  fund. 

Sec.  304.  Individual  accounts. 

Sec.  305.  Payments  from  individual  accounts. 

Sec.  306.  Technical  assistance. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 

Sec.  1(01.  Establishment  and  applicability  of  program. 
Sec.  402.  Conditions  of  insurance. 
Sec.  403.  Assessments  and  premiums. 
Sec.  404-  Payment  of  insurance. 
Sec.  405.  Recovery. 

Sec.  406.  Pension  Benefit  Insurance  Fund. 

TITLE  V— DISCLOSURE  AND  FIDUCIARY  STANDARDS 
TITLE  VI— ENFORCEMENT 
TITLE  VII— EFFECTIVE  DATES 

1  Sec.  2.  (a)  The  Congress  finds  that  private  pension 

2  and  other  employee  benefit  plans  and  programs  in  the  United 

3  States  are  intrinsically  woven  into  the  working  and  retire- 

4  ment  lives  of  American  men  and  women;  that  such  plans 

5  and  programs  have  become  firmly  rooted  into  our  economic 

6  and  social  structure;  that  their  operational  scope  and  eco- 

7  nomic  impact  is  interstate  and  increasingly  affecting  more 

8  than  thirty  million  worker  participants  throughout  the  United 

9  States;  that  the  pension  assets  of  approximately  $150,000,- 
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1  000,000  accelerating  at  more  than  $10,000,000,000  an- 

2  nually,  represent  the  largest  fund  of  virtually  unregulated 

3  assets  in  the  United  States;  that  the  growth  in  size,  scope, 

4  and  numbers  of  employee  benefit  plans  is  continuing  rapidly 

5  and  substantially;  that  Federal  authority  over  the  establish- 

6  ment,  administration,  and  operations  of  these  plans  is  frag- 

7  mented  and  ineffective  to  secure  adequate  protection  of  retire- 

8  ment  and  welfare  benefits  due  to  the  workers  covered  and 

9  affected;  that  deficient  and  inadequate  provisions  contained 

10  in  a  number  of  such  plans  are  directly  responsible  for  hard- 

11  ships  upon  working  men  and  women  who  are  not  realizing 

12  their  expectations  of  pension  benefits  upon  retirement;  that 

13  there  have  been  found  to  be  serious  consequences  to  such 

14  workers  covered  by  these  plans  directly  attributable  to  inade- 

15  quote  or  nonexistent  vesting  provisions,  lack  of  portability 

16  to  permit  the  transfer  of  earned  credits  by  employees  from 

17  one  employment  to  another;  that  terminations  of  plans  be- 

18  yond  the  control  of  employees,  without  necessary  and  ade- 

19  quate  funding  for  benefit  payments,  has  deprived  employees 

20  and  their  dependents  of  earned  benefits;  that  employee  par- 

21  ticipants  have  not  had  sufficient  information  concerning  their 

22  rights  and  responsibilities  under  the  plans,  resulting  in  loss 

23  of  benefits  without  knowledge  of  same;  that  the  lack  of  uni- 

24  form  minimum  standards  of  conduct  required  of  fiduciaries, 

25  administrators,  and  trustees  has  jeopardized  the  security  of 
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1  employee  benefits;  and  that  it  is  therefore  desirable,  in  the 

2  interests  of  employees  and  their  beneficiaries,  and  in  the 

3  interest  of  the  free  flow  of  commerce,  that  minimum  stand- 

4  ards  be  prescribed  to  assure  that  private  pension  and  em- 

5  ployee  benefit  plans  be  equitable  in  character  and  financially 

6  sound  and  properly  administered. 

7  (b)  It  is  the  declared  policy  of  this  Act  to  protect 

8  interstate  commerce,  and  the  equitable  interests  of  partici- 

9  pants  in  private  pension  plans  and  their  beneficiaries,  by 

10  improving  the  scope,  administration,  and  operation  of  such 

11  plans,  by  requiring  pension  plans  to  vest  benefits  in  em- 

12  ployees  after  equitable  periods  of  service;  to  meet  adequate 

13  minimum  standards  of  funding;  to  promote  greater  transfer- 

14  ability  of  employees'  earned  credits  resulting  from  change  of, 

15  or  separation  from  employment;  to  protect  vested  benefits  of 

16  employees  against  loss  due  to  plan  termination;  to  require 

17  more  adequate  disclosure  and  reports  to  participants  and 

18  beneficiaries  of  plan  administration  and  operations,  including 

19  financial  information  by  the  plan  to  the  participant,  as  may 

20  be  necessary  for  the  employees  to  have  a  comprehensive 

21  and  better  understanding  of  their  rights  and  obligations  to 

22  receive  benefits  from  the  plans  in  which  they  are  partici- 

23  pants;  to  establish  minimum  standards  of  fiduciary  conduct; 

24  and  to  provide  for  more  appropriate  and  adequate  remedies, 

25  sanctions,  and  ready  access  to  the  courts. 
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1  DEFINITIONS 

2  Sec.  3.  As  used  in  this  Act — 

3  (1)  "Secretary"  means  the  Secretary  of  Labor. 

4  (2)  "Office"  means  the  Office  of  Pension  and  Welfare 

5  Plans  Administration. 

q  (3)  "Assistant  Secretary"  means  the  Assistant  Secre- 

rj  tary  of  Labor  in  charge  of  the  Office  of  Pension  and  Welfare 

g  Plans  Administration. 

9  (4)  "State"  means  any  State  of  the  United  States,  the 

10  District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  Amer- 

H  ican  Samoa,  Guam,  Wake  Island,  the  Canal  Zone,  and 

12  Outer  Continental  Shelf  lands  defined  in  the  Outer  Conti- 

13  nental  Shelf  Lands  Act  (43  U.S.C.  1331-1343). 

14  (5)  "Commerce"  means  trade,  traffic,  commerce,  trans- 

15  portation,  or  communication  among-  the  several  States,  or 
lg  between  any  foreign  country  and  any  State,  or  between  any 
17  State  and  any  place  outside  thereof. 

lg  (6)  "Industry  or  activity  affecting  commerce"  means 

19  any  activity,  business,  or  industry  in  commerce  or  in  which 

20  o,  labor  dispute  would  hinder  or  obstruct  commerce  or  the 

21  free  flow  of  commerce  and  includes  any  activity  or  industry 

22  affecting   commerce   within    the   meaning   of   the  Labor- 

23  Management  Relations  Act,  1947,  as  amended,  or  the  Rail- 

24  way  Labor  Act,  as  amended. 

25  (7)  "Employer"  means  any  person  acting  directly  as 
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1  an  employer  or  indirectly  in  the  interest  of  an  employer  in 

2  relation  to  a  pension  or  profit-sharing-retirement  plan,  and 

3  includes  a  group  or  association  of  employers  acting  for  an 

4  employer  in  such  capacity. 

5  (8)  "Employee"  means  any  individual  employed  by 

6  an  employer. 

7  (9)  "Participant"  means  any  employee  or  former  em- 

8  ployee  of  an  employer  or  any  member  or  former  member  of 

9  an  employee  organization  who  is  or  may  become  eligible  to 

10  receive  a  benefit  of  any  type  from  a  pension  or  profit-sharing- 

11  retirement  plan,  or  whose  beneficiaries  may  be  eligible  to 

12  receive  any  such  benefit. 

13  (10)  "Beneficiary"  means  a  person  designated  by  a  par- 

14  ticipant  or  by  the  terms  of  a  pension  or  profit-sharing-retire- 

15  ment  plan  who  is  or  may  become  entitled  to  a  benefit 

16  thereunder. 

17  (11)  "Person"  means  an  individual,  partnership,  cor- 

18  poration,  mutual  company,  joint-stock  company,  trust,  unin- 

19  corporated  organization,  association,  or  employee  organiza- 

20  Hon. 

21  (12)  "Employee  organization"  means  any  labor  union 

22  or  any  organization  of  any  kind,  or  any  agency  or  employee 

23  representation  committee,  association,  group,  or  program,  in 

24  which  employees  participate  and  which  exists  for  the  pur- 

25  pose  in  whole  or  in  part,  of  dealing  with  employers  concern- 
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1  ing  a  pension  or  profit-sharing-retirement  plan,  or  other 

2  matters,  incidental  to  employment  relationships;  or  any  em- 

3  ployees'  beneficiary  association  organized  for  the  purpose,  in 

4  whole  or  in  part,  of  establishing  or  maintaining  such  a  plan. 

5  (13)  The  term  "fund"  means  a  fund  of  money  or  other 

6  assets  maintained  pursuant  to  or  in  connection  with  a  pension 

7  or  profit-sharing-retirement  plan,  and  includes  employee  con- 

8  tributions  withheld  but  not  yet  paid  to  the  plan  by  the 

9  employer,  or  a  contractual  agreement  with  an  insurance  car- 
lo rier.  The  term  does  not  include  any  assets  of  an  investment 

11  company  subject  to  regulation  under  the  Investment  Com- 

12  pany  Act  of  1940. 

13  (14)  "Pension  plan"  means  any  plan,  fund,  or  pro- 

14  gram,  other  than  a  profit-sharing-retirement  plan,  which  is 

15  communicated  or  its  benefits  described  in  writing  to  em- 

16  ployees  and  which  is  established  or  maintained  for  the  pur- 

17  pose  of  providing  for  its  participants,  or  their  beneficiaries, 

18  by  the  purchase  of  insurance  or  annuity  contracts  or  other- 

19  wise,  retirement  benefits. 

20  (15)   "Profit-sharing-retirement  plan"  means  a  plan 

21  established  or  maintained  by  an  employer  to  provide  for 

22  the  participation  by  the  employees  in  the  current  or  accumu- 

23  lated  profits,  or  both  the  current  and  accumulated  profits  of 

24  the  employer  in  accordance  with  a  definite  predetermined 

25  formula  for  allocating  the  contributions  made  to  the  plan 
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1  among  the  participants  and  for  distributing  the  funds  accu- 

2  mulated  under  the  plan  upon  retirement  or  death.  Such  plan 

3  may  include  provisions  permitting  the  withdrawal  or  distri- 

4  bution  of  the  funds  accumulated  upon  contingencies  other 

5  than,  and  in  addition  to,  retirement  and  death. 

6  (16)-  ''Registered  plan'  means  a  pension  plan  or  profit- 

7  sharing-retirement  plan  registered  and  certified  by  the  Sec- 

8  retary  as  a  plan  established  and  operated  in  accordance  with 

9  title  I  of  this  Act. 

10  (17)  "Money  purchase  plan1  refers  to  a  pension  plan 

11  in  which  contributions  of  the  employer  and  employee  (if 

12  any)  are  accumulated,  with  interest,  or  other  income,  to  pro- 

13  vide  at  retirement  whatever  pension  benefits  the  resulting 

14  sum  will  buy. 

15  (18)  The  term  "administrator"  means — 

16  (A)  the  person  specifically  so  designated  by  the 

17  terms  of  the  pension  or  profit-sharing-retirement  plan, 

18  collective  bargaining  agreement,  trust  agreement,  con- 

19  tract,  or  other  instrument,  under  which  the  plan  is 

20  established  or  operated;  or 

21  (B)  in  the  absence  of  such  designation,  (i)  the 

22  employer  in  the  case  of  a  pension  or  profit-sharing- 

23  retirement  plan  established  or  maintained  by  a  single 

24  employer,  (ii)  the  employee  organization  in  the  case  of 

25  such  plan  established  or  maintained  by  an  employee 
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1  organization,  or  (Hi)  the  association,  committee,  joint 

2  board  of  trustees,  or  other  similar  group  of  representa- 

3  fives  of  the  parties  who  have  established  or  maintain 

4  such  plan,  in  the  case  of  a  plan  established  or  main- 

5  tained  by  two  or  more  employers  or  jointly  by  one  or 

6  more  employers  and  one  or  more  employee  organiza- 

7  tions. 

8  (19)  "Initial  unfunded  liability"  means  the  amount  (on 

9  the  effective  date  of  title  II,  or  the  effective  date  of  the 

10  establishment  of  a  pension  plan  or  any  amendment  thereto, 

11  whichever  is  later),  by  which  the  assets  of  the  plan  are 

12  required  to  be  augmented  to  insure  that  the  plan  is  and  will 

13  remain  fully  funded. 

14  (20)  "Unfunded  liability"  means  the  amount  on  the 

15  date  when  such  liability  is  actuarially  computed,  by  which 

16  the  assets  of  the  plan  are  required  to  be  augmented  to  insure 

17  that  the  plan  is  and  will  remain  fully  funded. 

18  (21)  "Fully  funded"  with  respect  to  any  pension  plan 

19  means  that  such  plan  at  any  particular  time  has  assets  deter- 

20  mined,  by  a  person  authorized  under  section  101(b)(1),  to 

21  be  sufficient  to  provide  for  the  payment  of  all  pension  and 

22  other  benefits  to  participants  then  entitled  or  who  may  be- 

23  come  entitled  under  the  terms  of  the  plan  to  an  immediate  or 

24  deferred  benefit  in  respect  to  service  ^rendered  by  such 

25  participants. 


494 


106 

1  (22)  ''Experience  deficiency"  with  respect  to  a  pension 

2  plan  means  any  actuarial  deficit,  determined  at  the  time  of  a 

3  review  of  the  plan,  that  is  attributable  to  factors  other  than 

4  the  existence  of  an  initial  unfunded  liability  or  the  failure  of 

5  any  employer  to  make  any  contribution  required  by  the 

6  terms  of  the  plan  or  by  section  210,  except  insofar  as  such 

7  failure  to  make  a  required  contribution  is  treated  as  an  ex- 

8  perience  deficiency  under  section  217  (a)  (1). 

9  (23)  "Funding"  shall  mean  payment  or  transfer  of 

10  assets  into  a  fund,  and  shall  also  include  payment  to  an  insur- 

11  ance  carrier  to  secure  a  contractual  right  pursuant  to  an 

12  agreement  with  such  carrier. 

13  (24)   "Normal  service  cost"  means  the  annual  cost 

14  assigned  to  a  pension  plan,  under  the  actuarial  cost  method 

15  in  use  (as  of  the  effective  date  of  title  II  or  the  date  of 

16  establishment  of  a  pension  plan  after  such  date),  exclusive 

17  of  any  element  representing  any  initial  unfunded  liability 

18  or  interest  thereon. 

19  (25)  "Special  payment"  means  a  payment  made  to  a 

20  pension  plan  for  the  purpose  of  liquidating  an  initial  un- 

21  funded  liability  or  experience  deficiency. 

22  (26)  "Nonforfeitable  right"  or  "vested  right"  means  a 

23  legal  claim  obtained  to  that  part  of  an  immediate  or  deferred 

24  life  annuity  which  notwithstanding  any  conditions  subsequent 

25  which  could  affect  receipt  of  any  benefit  flowing  from  such 
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1  right,  arises  from  the  participant's  covered  service  under  the 

2  plan,  and  is  no  longer  contingent  on  the  participant  remain- 
's ing  covered  by  the  plan. 

4  (27)  ''Covered  service"  means  that  period  of  service 

5  performed  by  a  participant  for  an  employer  or  as  a  member 

6  of  an  employee  organization  which  is  recognized  under  the 

7  terms  of  the  plan  or  the  collective  bargaining  agreement 

8  (subject  to  the  requirements  of  part  A  of  title  II)  for  pur- 

9  poses  of  determining  a  participant's  eligibility  to  receive  pen- 

10  sion  benefits  or  for  determining  the  amount  of  such  benefits. 

11  (28)  "Normal  retirement  benefit"  means  that  benefit 

12  payable  under  a  pension  or  profit-sharing-retirement  plan  in 

13  the  event  of  retirement  at  the  normal  retirement  age. 

14  (29)  "Normal  retirement  age"  means  the  normal  re- 

15  tirement  age,  specified  under  the  plan  but  not  later  than  age 

16  65  or,  in  the  absence  of  plan  provisions  specifying  the  normal 

17  retirement  age,  age  65. 

18  (30)  "Pension  benefit"  means  the  aggregate,  annual, 

19  monthly,  or  other  amounts  to  which  a  participant  will  be- 

20  come  or  has  become  entitled  upon  retirement  or  to  which 

21  any  other  person  is  entitled  by  virtue  of  such  participant' 's 

22  death. 

23  (31)  "Accrued  portion  of  normal  retirement  benefit" 

24  means  that  amount  of  benefit  which,  irrespective  of  whether 

25  the  right  to  such  benefit  is  nonforfeitable,  is  equal  to — 
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1  (A)  in  the  case  of  a  profit-sharing-retirement  plan 

2  or  money  purchase  plan,  the  total  amount  (including  all 

3  interest  held  in  the  plan)  credited  to  the  account  of  a 

4  participant; 

5  (B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

6  the  benefit  units  credited  to  a  participant;  or 

7  (C)  in  the  case  of  other  types  of  pension  plans,  that 

8  portion  of  the  prospective  normal  retirement  benefit  of 

9  a  participant,  ivhich  under  rule  or  regulation  of  the  Sec- 

10  retary  is  determined  to  constitute  the  participant's  ac- 

11  crued  portion  of  the  normal  retirement  benefit  under  the 

12  terms  of  the  appropriate  plan. 

13  (32)  "Multi-employer  plan'  means  a  collectively  bar- 

14  gained  pension  plan  to  which  a  substantial  number  of  un- 

15  affiliated  employers  are  required  to  contribute  and  which 

16  covers  a  substantial  portion  of  the  industry  in  terms  of  em- 

17  ployees  or  a  substantial  number  of  employees  in  the  industry 

18  in  a  particular  geographic  area. 

19  (33)  "Unaffiliated  employers'1  means  employers  other 

20  than  those  under  common  ownership  or  control,  or  having 

21  the  relationship  of  parent-subsidiary,  or  directly  or  indirectly 

22  controlling  or  controlled  by  another  employer. 

23  (34)  "Qualified  insurance  carrier'  means  an  insurance 

24  carrier  subject  to  regulation  and  examination  by  the  govern- 

25  ment  of  any  State,  ivhich  is  determined  by  rule  or  regulation 
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1  of  the  Secretary  to  be  suitable  for  the  purchase  of  the  single 

2  premium  life  annuity  or  the  annuity  with  survivorship  opera- 
's   Hons  authorized  under  section  305(2). 

4  (35)  "Vested  liabilities' "  means  the  present  value  of  the 

5  immediate  or  deferred  pension  benefits  for  participants  and 

6  their  beneficiaries  which  are  nonforfeitable  and  for  which  all 

7  conditions  of  eligibility  have  been  fulfilled  under  the  provisions 

8  of  the  plan  prior  to  its  termination. 


9         (36)  "Unfunded  vested  liabilities^  means  that  amount 

10  of  vested  liabilities  that  cannot  be  satisfied  by  the  assets  of 

11  the  plan,  at  fair  market  value,  as  determined  by  rule  or 

12  regulation  of  the  Secretary. 

13  TITLE  I— ORGANIZATION 

14  Part  A— Organizational  Structure 

15  POWERS  AND  DUTIES  OF  THE  SECRETARY 

16  Sec.  101.  (a)  It  shall  be  the  duty  of  the  Secretary — 

17  (1)  to  promote  programs  and  plans  for  the  estab- 

18  lishment,  administration,  and  operations  of  pension, 

19  profit-sharing-retirement,  and   other    employee  benefit 

20  plans  in  furtherance  of  the  findings  and  policies  set 

21  forth  in  this  Act; 

22  (2)  to  determine,  upon  application  by  a  pension 

23  or  profit-sharing-retirement  plan,  such  plan's  eligibility 

24  for  registration  with  the  Secretary  under  section  105 
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1  and,  upon  qualification,  to  register  such  plan  and  issue 

2  appropriate  certificates  of  registration; 

3  (3)  to  cancel  certificates  of  registration  of  pension 

4  and  profit-sharing-retirement  plans  registered  under  sec- 

5  tion  105,  upon  determination  by  the  Secretary  that  such 

6  plans  are  not  qualified  for  such  registration; 

7  (4)  (A)  to  direct,  administer,  and  enforce  the  pro- 

8  visions  and  requirements  of  this  Act  and  the  Welfare 

9  and  Pension  Plans  Disclosure  Act,  except  where  such 

10  provisions  are  only  enforceable  by  a  private  party; 

11  (B)  to  make  appropriate  and  necessary  inquires 

12  to  determine  violations  of  the  provisions  of  this  Act,  or 

13  the  Welfare  and  Pension  Plans  Disclosure  Act,  or  any 

14  rule  or  regulation  issued  thereunder:  Provided,  however, 

15  That  no  periodic  examination  of  the  books  and  records 

16  of  any  plan  or  fund  shall  be  conducted  more  than  once 

17  annually  unless  the  Secretary  has  reasonable  cause  to 

18  believe  there  may  exist  a  violation  of  this  Act,  or  the 

19  Welfare  and  Pension  Plans  Disclosure  Act  or  any  rule 

20  or  regulation  thereunder; 

21  (C)   for  the  purpose  of  any  inquiry  provided 

22  for  in  subparagraph  (B),  the  provisions  of  sections  9 

23  and  10  (relating  to  the  attendance  of  witnesses  and  the 

24  production  of  books,  papers,  and  documents)  of  the 

25  Federal  Trade  Commission  Act  of  September  1,  1914, 
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1  are  hereby  made  applicable  to  the  jurisdiction,  powers, 

2  and  duties  of  the  Secretary; 

3  (5)  to  bring  civil  actions  authorized  by  this  Act  and 

4  the  Welfare  and  Pension  Plan  Disclosure  Act  and  in  all 

5  such  proceedings  attorneys  appointed  by  the  Secretary 

6  shall  represent  the  Secretary  except  for  proceedings  in 

7  the  Supreme  Court; 

8  (6)  to  appoint  and  fix  the  compensation  of  such 

9  employees  as  may  be  necessary  for  the  conduct  of  his 

10  business  under  this  Act  in  accordance  with  the  provi- 

11  sions  of  title  5,  United  States  Code,  governing  appoint- 

12  ment  in  the  competitive  service,  and  chapter  51  and 

13  subchapter  III  of  chapter  53  of  such  title  relating  to 

14  classification  and  General  Schedule  pay  rates,  and  to 

15  obtain  the  services  of  experts  and  consultants  as  neces- 

16  sary  in  accordance  with  section  3109  of  title  5,  United 

17  States  Code,  at  rates  for  individuals  not  to  exceed  the 

18  per  diem  equivalent  for  GS-18; 

19  (7)  to  perform  such  other  functions  as  may  be  nee- 

20  essary  to  carry  out  the  purposes  of  this  Act. 

21  (b)  The  Secretary  is  authorized  to  prescribe  rules  and 

22  regulations — 

23  (1)  establishing  standards  and  qualifications  for 

24  persons  responsible  for  performing  services  under  this 

25  Act  as  actuaries  and  upon  application  of  any  such  per- 
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1  son,  to  certify  whether  such  person  meets  the  standards 

2  and  qualifications  prescribed; 

3  (2)  establishing  reasonable  fees  for  the  registration 

4  of  pension  and  profit-sharing-retirement  plans  and  other 

5  services  to  be  performed  by  him  in  implementing  the 

6  provisions  of  this  Act,  and  all  fees  collected  by  the 

7  Secretary  shall  be  paid  into  the  general  fund  of  the 

8  Treasury; 

9  (3)  establishing  and  maintaining  reasonable  limi- 

10  tations  on  actuarial  assumptions,  including,  but  not 

11  limited  to,  interest  rates,  mortality,  and  turnover  rates, 

12  which  reflect  relevant  experience; 

13  (4)  such  as  may  be  necessary  or  appropriate  to 

14  carry  out  the  purposes  of  this  Act,  including  but  not 

15  limited  to  definitions  of  actuarial,  accounting,  technical, 

16  and  other  trade  terms  in  common  use  in  the  subject 

17  matter  of  this  Act  and  the  Welfare  and  Pension  Plans 
lg  Disclosure  Act;  and 

19  (5)  governing  the  form,  detail,  and  inspection  of 

20  oil  required  records,  reports,  and  documents,  the  main- 

21  tenance  of  books  and  records,  and  the  inspection  of  such 

22  books  and  records,  as  may  be  required  under  this  Act. 

23  (c)(1)(A)  The  Secretary  is  authorized  and  directed 


24  to  undertake  appropriate  studies  relating  to  pension  and 

25  profit-sharing-retirement .  plans  including  but  not  limited  to 
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1  the  effects  of  this  Act  upon  the  provisions  and  costs  of 

2  pension  and  profit-sharing-retirement  plans,  the  role  of  pri- 

3  vate  pensions  in  meeting  retirement  security  needs  of  the 

4  Nation,  the  administration  and  operation  of  pension  plans, 

5  including  types  and  levels  of  benefits,  degree  of  reciprocity 
5  or  portability,  financial  characteristics  and  practices,  methods 

7  of  encouraging  the  growth  of  the  private  pension  system,  and 

8  advisability  of  additional  coverage  under  this  Act,  including 

9  but  not  limited  to  plans  of  State  and  local  governments  exempt 
10  under  section  104(b)  (1) . 

H  (B)  Without  limiting  the  generality  of  subsection  (c) 

12  (1)  ( A) ,  the  Secretary  shall  undertake  a  study  of  the  suffi- 

13  ciency  of  the  vesting  provisions  of  this  Act  as  applied  to 

14  high-mobility  employees,  and  shall  recommend  such  changes 

15  in  existing  law  and  regulations  as  may  be  appropriate  to 

16  afford  to  such  employees  adequate  protection  against  unrea- 

17  sonable  forfeiture  of  pension  credits  as  a  result  of  frequent  job 

18  changes  inherent  in  the  conduct  of  their  professions.  In  de- 

19  veloping  such  recommendations,  the  Secretary  shall  consult 

20  with  professional  societies,  industry  representatives,  and  other 

21  interested  groups  with  specialized  knowledge  of  the  problems 

22  of  high-mobility  workers.  The  study  required  by  this  subsec- 

23  tion  (c)  (1)  (B )  shall  be  completed  and  submitted  to  the  Con- 

24  gress  within  a  year  after  the  enactment  of  this  Act. 
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1  (2)  The  Secretary  shall  submit  annually  a  report  to  the 

2  Congress  covering  his  activities  under  this  Act  during  the 

3  preceding  fiscal  year,  together  with  the  results  of  such  studies 

4  as  are  conducted  pursuant  to  this  Act,  or,  from  time  to 

5  time,  pursuant  to  other  Acts  of  Congress,  and  recommenda- 
q  Hons  for  such  further  legislation  as  may  be  advisable. 

7  (d)  Prior  to  promulgating  rules  or  regulations,  the 

8  Secretary  shall  consult  with  appropriate  departments  or 

9  agencies  of  the  Federal  Government  to  avoid  unnecessary 

10  conflicts,  duplications,  or  inconsistency  with  rules  and  regu- 

11  lations  which  may  be  applicable  to  such  plans  under  other 

12  laws  of  the  United  States. 

13  ( e)  In  order  to  avoid  unnecessary  expense  and  duplica- 

14  tion  of  functions  among  Government  agencies,  the  Secretary 

15  may  make  such  arrangements  or  agreements  for  cooperation 

16  or  mutual  assistance  in  the  performance  of  his  functions  under 

17  this  Act  and  the  functions  of  any  agency,  Federal  or  State, 

18  as  he  may  find  to  be  practicable  and  consistent  with  law.  The 

19  Secretary  may  utilize  on  a  reimbursable  basis  the  facilities  or 

20  services  of  any  department,  agency,  or  establishment  of  the 

21  United  States,  or  of  any  State,  including  services  of  any  of 

22  its  employees,  with  the  lawful  consent  of  such  department, 

23  agency,  or  establishment;  and  each  department,  agency,  or 

24  establishment  of  the  United  States  is  authorized  and  directed 

25  to  cooperate  with  the  Secretary,  and  to  the  extent  permitted 
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1  by  law,  to  provide  such  information  and  facilities  as  the 

2  Secretary  may  request  for  his  assistance  in  the  performance 

3  of  his  functions  under  this  Act. 

4  APPROPRIATIONS 

5  Sec.  102.  There  are  authorized  to  be  appropriated  such 

6  sums  as  may  be  necessary  to  enable  the  Secretary  to  carry 

7  out  his  functions  and  duties. 

8  OFFICE  OF  ADMINISTRATION 

9  Sec.  103.  (a)  There  is  hereby  established  within  the 

10  Department  of  Labor  an  office  to  be  known  as  the  Office  of 

11  Pension  and  Welfare  Plan  Administration.  Such  Office 

12  shall  be  headed  by  an  Assistant  Secretary  of  Labor  who  shall 

13  be  appointed  by  the  President,  by  and  with  the  advice  and 

14  consent  of  the  Senate. 

15  (b)  It  shall  be  the  duty  of  the  Assistant  Secretary  of 

16  Labor  under  the  supervision  of  the  Secretary  to  exercise 

17  such  power  and  authority  as  may  be  delegated  to  him  by 

18  the  Secretary  for  the  administration  and.  enforcement  of  this 

19  Act. 

20  (c)  Paragraph  20,  of  section  5315,  title  5,  United 

21  States  Code,  is  amended  by  striking  "(5)"  and  inserting 

22  in  lieu  thereof  "(6)". 

23  (d)  Such  functions,  books,  records,  and  personnel  of 

24  the  Labor  Management  Services  Administration  as  the  Sec- 

25  retary  determines  are  related  to  the  administration  of[  the 
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1  Welfare  and  Pension  Plans  Disclosure  Act  are  hereby 

2  transferred  to  the  Office  of  Pension  and  Welfare  Plan 

3  Administration. 

4  Part  B— Coverage,  Exemptions,  and  Registration 

5  coverage  and  exemptions 

6  Sec.  104.  (a)  Except  as  provided  in  subsections  (b) 

7  and  (c),  titles  II,  III,  and  IV  of  this  Act  shall  apply  to  any 

8  pension  plan  and  any  profit-sharing-retirement  plan  estab- 

9  lished  or  maintained  by  any  employer  engaged  in  interstate 

10  commerce  or  any  industry  or  activity  affecting  interstate 

11  commerce  or  by  any  employer  together  with  any  employee 

12  organization  representing  employees  engaged  in  commerce 

13  or  in  any  industry  or  activity  affecting  such  commerce  or  by 

14  any  employee  organization  representing  employees  engaged 

15  in  commerce  or  in  any   industry  or  activity  affecting 

16  commerce. 

17  (b)  Titles  II,  III,  and  IV  of  this  Act  shall  not  apply 

18  to  any  pension  plan  or  any  profit-sharing-retirement  plan 

19  if— 

20  (1)  such  plan  is  established  or  maintained  by  the 

21  Federal  Government  or  by  the  government  of  a  State  or 

22  by  a  political  subdivision  of  the  same  or  by  any  agency 

23  or  instrumentality  thereof; 

24  (2)  such  plan  is  established  or  maintained  by  a 

25  religious  organization  described  under  section  501  ( c)  of 
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1  the  Internal  Revenue  Code  of  1954  which  is  exempt  from 

2  taxation  under  the  provisions  of  section  501(a)  of  such 

3  Code; 

4  (3)  such  plan  is  established  or  maintained  for  the 

5  benefit  of  self-employed  individuals  or  owner-employees 

6  (as  defined  in  section  401  (c)  (3)  of  the  Internal  Revenue 

7  Code  of  1954); 

8  (4)  such  plan  covers  not  more  than  twenty-five 

9  participants; 

10  (5)  such  plan  is  established  or  maintained  outside 

11  the  United  States  primarily  for  the  benefit  of  employees 

12  who  are  not  citizens  of  the  United  States  and  the  situs  of 

13  the  employee  benefit  plan  fund  established  or  maintained 

14  pursuant  to  such  plan  is  maintained  outside  the  United 

15  States; 

16  (6)  such  plan  is  unfunded  and  is  established  or 

17  maintained  by  an  employer  primarily  for  the  purpose  of 

18  providing  deferred  compensation  for  a  select  group  of 

19  management  employees  and  is  declared  by  the  employer 

20  as  not  intended  to  meet  the  requirements  of  section  401  (a) 

21  of  the  Internal  Revenue  Code;  or 

22  (7)  such  plan  is  established  or  maintained  by  an 

23  employee  organization  and  financed  solely  by  contribu- 

24  tions  from  its  members. 
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1  (c)  Title  IV  and  part  B  of  title  II  shall  not  apply  to 

2  profit-sharing-retirement  plans  or  money  purchase  plans. 

3  (d)  Titles  V  and  VI  shall  apply  to  any  plan  covered 

4  by  the  Welfare  and  Pension  Plans  Disclosure  Act  and  any 

5  pension  plan  or  profit-sharing-retirement  plan  covered  by 

6  this  Act. 

7  REGISTRATION  OF  PLANS 

8  Sec.  105.  (a)  Every  administrator  of  a  pension  or 

9  profit-sharing-retirement  plan  to  which  title  II,  III,  or  IV 

10  apply  shall  file  with  the  Secretary  an  application  for  regis- 

11  tration  of  such  plan.  Such  application  shall  be  in  such  form 

12  and  shall  be  accompanied  by  such  documents  as  shall  be 

13  prescribed  by  regulation  of  the  Secretary.  After  qualification 

14  under  subsection  (c),  the  administrator  of  such  plan  shall 

15  comply  with  such  requirements  as  may  be  prescribed  by  the 

16  Secretary  to  maintain  the  plans  qualification  under  this  title. 

17  (b)  In  the  case  of  plans  established  on  or  after  the  ef- 
lg  fective  date  of  this  title,  the  filing  required  by  subsection  (a) 

19  shall  be  made  within  six  months  after  such  plan  is  estab- 

20  lished.  In  the  case  of  plans  established  prior  to  the  effective 

21  date  of  this  title,  such  filing  shall  be  made  within  six  months 

22  after  the  effective  date  of  regulations  promulgated  by  the 

23  Secretary  to  implement  this  section  but  in  no  event  later  than 

24  twelve  months  after  the  date  of  enactment  of  this  Act. 

25  (c)   Upon  the  filing  required  by  subsection  (a),  the 
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1  Secretary  shall  determine  whether  such  plan  is  qualified  for 

2  registration  under  this  title,  and  if  the  Secretary  finds  it 

3  qualified,  he  shall  issue  a  certificate  of  registration  with  respect 

4  to  such  plan. 

5  (d)  If  at  any  time  the  Secretary  determines  that  a  plan 

6  required  to  qualify  under  this  title  is  not  qualified  or  is  no 

7  longer  qualified  for  registration  under  this  title,  he  shall 

8  notify  the  administrator,  setting  forth  the  deficiency  or  de- 

9  ficiencies  in  the  plan  or  in  its  administration  or  operations 

10  which  is  the  basis  for  the  notification  given,  and  he  shall 

11  further  provide  the  administrator,   the  employer  of  the 

12  employees  covered  by  the  plan  (if  not  the  administrator), 

13  and  the  employee  organization  representing  such  employees, 

14  if  any,  a  reasonable  time  within  which  to  remove  such  defi- 

15  ciency  or  deficiencies.  If  the  Secretary  thereafter  determines 

16  that  the  deficiency  or  deficiencies  have  been  removed,  he 

17  shall  issue  or  continue  in  effect  the  certificate,  as  the  case 

18  may  be.  If  he  determines  that  the  deficiency  or  deficiencies 

19  have  not  been  removed,  he  shall  enter  an  order  denying  or 

20  canceling  the  certificate  of  registration,  and  take  such  further 

21  action  as  may  be  appropriate  under  title  VI. 

22  (e)  A  pension  or  profit-sharing-retirement  plan  shall 

23  be  qualified  for  registration  under  this  section  if  it  conforms 

24  to,  and  is  administered  in  accordance  with  this  Act,  the 

25  Welfare  and  Pension  Plans  Disclosure  Act,  anql  in  the  case 
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1  of  a  pension  plan  subject  to  title  IV  of  this  Act,  applies 

2  for  and  maintains  plan  termination  insurance  and  pays  the 

3  required  assessments  and  premiums. 

4  REPORTS  ON  REGISTERED  PLANS 

5  Sec.  106.  The  Secretary  may,  by  regulations,  provide 

6  for  the  filing  of  a  single  report  satisfying  the  reporting  re- 

7  quirements  of  this  Act,  and  the  Welfare  and  Pension  Plans 

8  Disclosure  Act. 

9  AMENDMENTS  OF  REGISTERED  PLANS 

10  Sec.  107.  Where  a  pension  or  profit-sharing-retirement 

11  plan  filed  for  registration  under  this  title  is  amended  subse- 

12  quent  to  such  filing,  the  administrator  shall  (pursuant  to 

13  regulations  promulgated  by  the  Secretary)  file  with  the  Sec- 

14  retary  a  copy  of  the  amendment  and  such  additional  infor- 

15  mation  and  reports  as  the  Secretary  by  regulation  may  re- 

16  quire,  to  determine  the  amount  of  any  initial  unfunded  liabil- 

17  ity  created  by  the  amendment,  if  any,  and  the  special  pay- 

18  ments  required  to  remove  such  liability. 

19  CERTIFICATE  OF  RIGHTS 

20  SEC.  108.  The  Secretary  shall,  by  regulation,  require 

21  each  pension  and  profit-sharing-retirement  plan  to  furnish 

22  or  make  available,  whichever  is  the  most  practicable,  to 

23  each  participant,  upon  termination  of  service  with  a  vested 

24  right  to  an  immediate  or  a  deferred  pension  benefit  or  other 

25  vested  interest,  with  a  certificate  setting  forth  the  benefits  to 
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1  which  he  is  entitled,  including,  but  not  limited  to,  the  name 

2  and  location  of  the  entity  responsible  for  payment,  the 

3  amount  of  benefits,  and  the  date  when  payment  shall  begin. 

4  A  copy  of  each  such  certificate  shalll  be  filed  with  the  Sec- 

5  retary.  Such  certificate  shall  be  deemed  prima  facie  evidence 

6  of  the  facts  and  rights  set  forth  in  such  certificate. 

7  TITLE  II— VESTING  AND  FUNDING 

8  REQUIREMENTS 

9  Part  A— Vesting  Requirements 

10  ELIGIBILITY 

11  Sec.  201.  No  pension  or  profit-sharing-retirement  plan 

12  filed  for  registration  under  this  Act  shall  require  as  a  condi- 

13  tion  for  eligibility  to  participate  in  such  a  plan  a  period  of 

14  service  longer  than  one  year  or  an  age  greater  than  twenty- 

15  five,  whichever  occurs  later:  Provided,  however,  That  in  the 

16  case  of  any  plan  which  provides  for  immediate  vesting  of 

17  100  per  centum  of  earned  benefits  of  participants,  such  plan 
lg  may  require  as  a  condition  for  eligibility  to  participate  in 

19  the  plan,  a  period  of  service  no  longer  than  three  years  or 

20  an  age  greater  than  thirty,  whichever  occurs  later. 

21  VESTING  SCHEDULE 

22  Sec.  202.  (a)  All  pension  or  profit-sharing-retirement 

23  plans  filed  for  registration  under  this  Act,  except  as  pro- 

24  vided  for  in  paragraphs  (2)  and  (3)  herein,  shall  provide 

25  under  the  terms  of  the  plan  with  respect  to  the  accrued  por- 
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1  tion  of  the  normal  retirement  benefit  attributable  to  covered 

2  service  both  before  and  after  the  effective  date  of  the  title, 

3  that: 


4  fj(J  a  plan  participant  who  has  been  in  covered 

5  service  under  the  plan  for  a  period  of  eight  years  is 

6  entitled  upon  termination  of  service  prior  to  attaining 

7  normal  retirement  age — 

8  (A)  in  the  case  of  a  pension  plan,  to  a  deferred 

9  pension  benefit  commencing  at  his  normal  retire- 

10  ment  age;  or 

11  (B)  in  the  case  of  a  profit-sharing-retirement 

12  plan,  to  a  nonforfeitable  right  to  his  interest  in  such 

13  plan 

14  equal  to  30  per  centum  of  the  accrued  portion  of  the 

15  normal  retirement  benefit  as  provided  by  the  plan  in 

16  respect  of  such  service,  or  of  such  interest,  respectively, 

17  and  such  entitlement  shall  increase  by  10  per  centum 

18  per  year  thereafter  of  covered  service  until  the  comple- 

19  tion  of  fifteen  years  of  covered  service  after  which  such 

20  participant  shall  be  entitled  upon  termination  of  service 

21  prior  to  attaining  normal  retirement  age  to  a  deferred 

22  pension  benefit  commencing  at  his  normal  retirement 

23  age  equal  to  100  per  centum  of  the  accrued  portion  of 

24  the  normal  retirement  benefit  as  provided  by  the  plan 
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1  tvith  respect  to  such  service,  or  to  the  full  amount  of 

2  such  interest  in  the  profit-sharing-retirement  plan; 

3  (2)  in  the  event  a  plan  is  established  or  amended 

4  after  the  effective  date  of  this  title,  the  requirements  of 

5  paragraph  (1)  of  this  subsection  need  only  apply  to 

6  service  rendered  after  the  date  of  the  plans  establishment 

7  or  the  date  of  such  plan  amendment  with  respect  to  any 

8  improvement  in  benefits  made  by  such  amendment. 

9  (3)  if  the  plan  is  a  class  year  plan,  then  such  plan 

10  shall  provide  that  the  participant  shall  acquire  a  nonfor- 

11  feitable  right  to  100  per  centum  of  the  employer  s  con- 

12  tribution  on  his  behalf  with  respect  to  any  given  year, 

13  not  later  than  the  end  of  the  fifth  year  following  the  year 

14  for  which  such  contribution  was  made.  For  the  pur- 

15  poses  of  this  paragraph,  the  term  "class  year  plan" 

16  means  a  profit-sharing-retirement  plan  which  provides 

17  for  the  separate  vesting  of  each  annual  contribution 

18  made  by  the  employer  on  behalf  of  a  participant. 

19  (4)  the  pension  benefits  provided  under  the  terms 

20  of  a  pension  plan,  and  the  interest  in  a  profit-sharing- 

21  retirement  plan  referred  to  in  subparagraph  (B)  of  para- 

22  graph  (1)  shall  not  be  capable  of  assignment  or  alien- 

23  ation  and  shall  not  confer  upon  an  employee,  personal 

24  representative,  or  dependent,  or  any  other  person,  any 
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1  right  or  interest  in  such  pension  benefits  or  profit-sharing- 

2  retirement  plan,  capable  of  being  assigned  or  otherwise 

3  alienated;  except  that  where  a  plan  fails  to  make  appro- 

4  priate  provisions  therefor,  the  Secretary  shall,  by  regu- 

5  lation,  provide  for  the  final  disposition  of  plan  benefits 

6  or  interests  when  beneficiaries  cannot  be  located  or  as- 

7  certained  within  a  reasonable  time. 

8  (b)  Any  participant  covered  under  a  plan,  for  the 


9  number  of  years  required  for  a  vested  right  under  this  sec- 

10  tion,  shall  be  entitled  to  such  vested  right  regardless  of 

11  whether  his  years  of  covered  service  are  continuous,  except 

12  that  a  plan  may  provide  that — 


13  (1)  three  of  the  eight  years  required  to  qualify  for 

14  the  30  per  centum  vested  right  under  subsection  (a) 

15  shall  be  continuous  under  standards  prescribed  under 

16  subsection  (c), 

17  (2)  service  by  a  participant  prior  to  the  age  of 

18  twenty-five  may  be  ignored  in  determining  eligibility  for 

19  a  vested  right  under  this  section,  unless  such  participant 

20  or  an  employer  has  contributed  to  the  plan  with  respect 

21  to  such  service,  and 

22  (3)  in  the  event  a  participant  has  attained  a  vested 

23  right  equal  to  WO  per  centum  of  the  accrued  portion  of 

24  the  normal  retirement  benefit  as  provided  by  the  plan 

25  with  respect  to  such  service,  or  to  the  full  amount  of 
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1  such  interest  in  a  profit-sharing-retirement  plan,  and 

2  such  participant  has  been  separated  permanently  from 

3  coverage  under  the  plan  and  subsequently  returns  to 

4  coverage  under  the  same  plan,  such  participant  may  be 

5  treated  as  a  new  participant  for  purposes  of  the  vesting 

6  requirements  set  forth  in  section  202(a)(1)  without 

7  regard  to  his  prior  service. 

8  (c)  The  Secretary  shall  prescribe  standards,  consistent 

9  with  the  purposes  of  this  Act,  governing  the  maximum  num- 

10  ber  of  working  hours,  days,  weeks,  or  months,  which  shall 

11  constitute  a  year  of  covered  service,  or  a  break  in  service  for 

12  purposes  of  this  Act.  In  no  case  shall  a  participant's  time 

18  worked  in  any  period  in  which  he  is  credited  for  a  period 

14  of  service  for  the  purposes  of  this  section,  be  credited  <to  any 

15  other  period  of  time  unless  the  plan  so  provides. 

16  (d)  Notwithstanding  any  other  provision  of  this  Act, 

17  a  pension  or  profit-sharing-retirement  plan  may  allow  for 
lg  vesting  of  pension  benefits  after  a  lesser  period  than  is  re- 

19  quired  by  this  section. 

20  (e)  Notwithstanding  any  other  provision  of  this  Act, 

21  the  Secretary  may  grant  a  waiver  of  the  requirements  of 

22  section  202(a)(1)  where  he  determines,  upon  application 

23  for  such  waiver  by  the  plan  administrator,  that  such  plan 

24  contains  vesting  provisions  ivhieh  assure  a  degree  of  vesting 

25  protection  as  equitable  as  the  vesting  schedules  set  forth  in 
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1  section  202  (a)  (1) .  The  Secretary  shall  prescribe  the  manner 

2  in  which  affected  or  interested  parties  shall  be  notified  of 

3  such  pending  application. 

4  Part  B— Funding 

5  FUNDING  REQUIREMENTS 

6  Sec.  210.  (a)  Unless  a  waiver  is  granted  pursuant  to 

7  part  C  of  this  title,  every  pension  plan  filed  for  registration 

8  under  this  Act  shall  provide  for  funding,  in  accordance  with 

9  the  provisions  of  this  part,  which  is  adequate  to  provide  for 

10  payment  of  all  pension  benefits  which  may  be  payable  under 

11  the  terms  of  the  plan. 

12  (b)  Provisions  in  the  plan  for  funding  shall  set  forth 

13  the  obligation  of  the  employer  or  employers  to  contribute 

14  both  in  respect  of  the  normal  service  cost  of  the  plan  and 

15  in  respect  of  any  initial  unfunded  liability  and  experience 

16  deficiency.  The  contribution  of  the  employer,  including  any 

17  contributions  made  by  employees,  shall  consist  of  the  pay- 

18  ment  into  the  plan  or  fund  of — 


19  (1)  all  normal  service  costs;  and 

20  (2)  where  the  plan  has  an  initial  unfunded  lia- 

21  bility,  special  payments  consisting  of  no  less  than  equal 

22  amounts  sufficient  to  amortize  such  unfunded  liabilities 

23  over  a  term  not  exceeding: 

24  (A)  in  the  case  of  an  initial  unfunded  liability 

25  existing  on  the  effective  date  of  this  title,  in  any 
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1  plan  established  before  that  date,  thirty  years  from 

2  such  date; 

3  (B)  in  the  case  of  an  initial  unfunded  liability 

4  resulting  from  the  establishment  of  a  pension  plan, 

5  or  an  amendment  thereto,  on  or  after  the  effective 

6  date  of  this  title,  thirty  years  from  the  date  of  such 

7  establishment  or  amendment,  except  that  in  the  event 

8  that  any  such  amendment  after  the  effective  date  of 

9  this  title  results  in  a  substantial  increase  to  any  un- 

10  funded  liability  of  the  plan,  as  determined  by  the 

11  Secretary,  such  increase  shall  be  regarded  as  a  new 

12  plan  for  purposes  of  the  funding  schedule  imposed 

13  by  this  subsection  and  the  plan  termination  insurance 

14  requirements  imposed  by  title  IV. 

15  (3)  special  payments,  where  the  plan  has  an  expe- 

16  rience  deficiency,  consisting  of  no  less  than  equal  annual 

17  amounts  sufficient  to  remove  such  experience  deficiency 

18  over  a  term  not  exceeding  five  years  from  the  date  on 

19  which  the  experience  deficiency  was  determined,  except 

20  where  the  experience  deficiency  cannot  be  removed  over 

21  a  five-year  period  without  the  amounts  required  to  re- 

22  move  such  deficiency  exceeding  the  allowable  lunits  for 

23  a  tax  deduction  under  the  Internal  Revenue  Code  of  1954 

24  for  any  particular  year  during  which  such  payments  must 

25  be  made,  the  Secretary  shall,  consistent  with  the  pur- 
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1  poses  of  this  subsection,  prescribe  such  additional  time  as 

2  may  be  necessary  to  remove  such  deficiency  within 

3  allowable  tax  deduction  limitations. 

4  (c)  Within  six  months  after  the  effective  date  of  rules 


5  promulgated  by  the  Secretary  to  implement  this  title  (but  in 

6  no  event  more  than  12  months  after  the  effective  date  of  this 

7  title)  or  within  six  months  after  the  date  of  plan  establish- 

8  ment,  whichever  is  later,  the  plan  administrator  shall  submit 

9  a  report  of  an  actuary  (certified  under  section  101(b)) 
10  stating — 


11  (1)  the  estimated  cost  of  benefits  in  respect  of 

12  service  for  the  first  plan  year  for  which  such  plan  is 

13  required  to  register  and  the  formula  for  computing  such 

14  cost  in  subsequent  years  up  to  the  date  of  the  following 

15  report; 

16  (2)  the  initial  unfunded  liability,  if  any,  for  bene- 

17  fits  under  the  pension  plan  as  of  the  date  on  which  the 
lg  plan  is  required  to  be  registered; 

19  (3)  the  special  payments  required  to  remove  such 

20  unfunded  liability  and  experience  deficiencies  in  accord- 

21  ance  with  subsection  (b) ; 

22  (4)  the  actuarial  assumptions  used  and  the  basis  for 

23  using  such  actuarial  assumptions;  and 

24  (5)  such  other  pertinent  actuarial  information  re- 

25  quired  by  the  Secretary. 
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1  (d)  The  administrator  of  a  registered  pension  plan  shall 

2  cause  the  plan  to  be  reviewed  not  less  than  once  every  five 

3  years  by  a  certified  actuary  and  shall  submit  a  report  of  such 

4  actuary  stating — 

5  (1)  the  estimated  cost  of  benefits  in  respect  of  serv- 

6  ice  in  the  next  succeeding  five-year  period  and  the 

7  formula  for  computing  such  cost  for  such  subsequent  five- 

8  year  period; 

9  (2)  the  surplus  or  the  experience  deficiency  in  the 

10  pension  plan  after  making  allowance  for  the  present 

11  value  of  all  special  payments  required  to  be  made  in  the 

12  future   by   the   employer  as  determined  by  previous 

13  reports; 

14  (3)  the  special  payments  which  will  remove  any 

15  such  experience  deficiency  over  a  term  not  exceeding  five 

16  years; 

17  (4)  the  actuarial  assumptions  used  and  the  basis 

18  for  using  such  actuarial  assumptions;  and 

19  (5)  such  other  pertinent  actuarial  information  re- 

20  quired  by  the  Secretary. 

21  iy  any  such  report  discloses  a  surplus  in  a  pension  plan,  the 

22  amount  of  any  future  payments  required  to  be  made  to  the 

23  fund  or  plan  may  be  reduced  or  the  amount  of  benefits  may 

24  be  increased  by  the  amount  of  such  surplus,  subject  to  the 
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1  provisions  of  the  Internal  Revenue  Code  of  1954  and  regu- 

2  lations  promulgated  thereunder.  The  reports  under  this  sub- 

3  section  shall  be  filed  with  the  Secretary  by  the  administrator 

4  as  part  of  the  annual  report  required  by  section  7  of  the 

5  Welfare  and  Pension  Plans  Disclosure  Act,  at  such  time 

6  that  the  report  under  such  section  7  is  due  with  respect  to 

7  the  last  year  of  such  five-year  period. 

8  (e)  Where  an  insured  pension  plan  is  funded  exclu- 

9  sively  by  the  purchase  of  individual  insurance  contracts 

10  which — 

11  (1)  require  level  annual  premium  payments  to  be 

12  paid  extending  not  beyond  the  retirement  age  for  each 

13  individual  participant  in  the  plan,  and  commencing  with 

14  the  participant's  entry  into  the  plan  (or,  in  the  case  of 

15  an  increase  in  benefits,  commencing  at  the  time  such 

16  increase  becomes  effective),  and 

17  (2)  benefits  provided  by  the  plan  are  equal  to  the 

18  benefits  provided  under  each  contract,  and  are  guaran- 

19  teed  by  the  insurance  carrier  to  the  extent  premiums 

20  have  been  paid, 

21  such  plan  shall  be  exempt  from  the  requirements  imposed  by 

22  subsections  (b)  (2)  and  (3),  (c),  and  (d)  of  this  section. 

23  (f)  The  Secretary  may  exempt  any  plan,  in  whole  or  in 

24  part,  from  the  requirement  that  such  reports  be  filed  where 

25  the  Secretary  finds  such  filing  to  be  unnecessary. 
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1  DISCONTINUANCE  OF  PLANS 

2  Sec.  211.  (a)  Subject  to  the  authority  of  the  Secretary 

3  to  provide  exemptions  or  variances  where  necessary  to  avoid 

4  substantial  hardship  to  participants  or  beneficiaries,  upon 

5  complete  termination  or  substantial  termination  (as  detcr- 

6  mined  by  the  Secretary),  of  a  pension  plan,  and  subject  to 

7  the  provisions  of  the  Internal  Revenue  Code  and  regulations 

8  promulgated  thereunder,  relating  to  limitations  applicable  to 

9  the  twenty- five  highest  paid  employees  of  an  employer,  all 

10  assets  of  the  plan  shall  be  applied  under  the  terms  of  the 

11  plan,  as  follows — 


12  (1)  first,  to  refund  to  nonretired  participants  in  the 

13  plan  the  amount  of  contributions  made  by  them; 

14  (2)  second,  to  participants  in  the  plan  who  have 

15  retired  prior  to  the  date  of  such  termination  and  have 

16  been  receiving  benefits  under  the  plan; 

17  (3)  third,  to  those  participants  in  the  plan  who, 

18  on  the  date  of  such  termination  had  the  right  to  retire 

19  and  receive  benefits  under  the  plan; 

20  (4)  fourth,  to  those  participants  in  the  plan  who 

21  had  acquired  vested  rights  under  the  plan  prior  to  ter- 

22  mination  of  the  plan  but  had  not  reached  normal  re- 

23  tirement  age  on  the  date  of  such  termination;  and 

24  ( 5)  fifth,  to  any  other  participants  in  the  plan  icho 

25  .  are1  entitled' to- benefits  under  the  plan  pursuant  to  the 
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2  requirements  of  section  401(a)(7)  of  the  Internal  Rev- 

2  enue  Code  of  1954. 

3  (b)  Upon  complete  termination,  or  substantial  termina- 

4  Hon  (as  determined  by  the  Secretary) ,  any  party  obligated 

5  to  contribute  to  the  plan  pursuant  to  section  210(b),  or  to 
g  contribute  on  behalf  of  employees  pursuant  to  a  withholding 
7  or  similar  arrangement,  shall  be  liable  to  pay  all  amounts 
g  that  would  otherwise  have  been  required  to  be  paid  to  meet 
g  the  funding  requirements  prescribed  by  section  210  up  to 

20  the  date  of  such  termination   to  the  insurer,   trustee,  or 

H  administrator  of  the  plan  or  the  Pension  Benefit  Insurance 

12  Fund  in  the  circumstances  described  by  section  404(c). 

13  (c)  Upon  complete  termination,  or  substantial  termina- 
ls tion  (as  determined  by  the  Secretary),  of  a  profit-sharing- 
15  retirement  plan,  the  interests  of  all  participants  in  such  plan 
IQ  sJiall  fully  vest. 

17  (d)  In  any  case,  the  Secretary  may  approve  payment 

lg  of  survivor  benefits  with  priorities  equal  to  those  of  the  em- 

19  ployees  or  former  employees  on  whose  service  such  benefits 

20  are  based. 

21  Part  C— Variances 

22  DEFERRED  APPLICABILITY  OF  VESTING  STANDARDS 

23  Sec.  216.  (a)  Where,  upon  application  to  the  Secretary 

24  by  the  plan  administrator  and  notice  to  affected  or  interested 

25  parties,  the  Secretary  may  defer,  in  whole  or  in  part, 
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1  applicability  of  the  requirements  of  part  A  of  this  title  for 

2  a  period  not  to  exceed  five  years  from  the  effective  date  of 

3  title  II,  upon  a  showing  that  compliance  with  the  require- 

4  ments  of  part  A  on  the  part  of  a  plan  in  existence  on  the 

5  date  of  enactment  of  this  Act  would  result  in  increasing 

6  the  costs  of  the  employer  or  employers  contributing  to  the 

7  plan  to  such  an  extent  that  substantial  economic  injury  would 

8  be  caused  to  such  employer  or  employers  and  to  the  interests 

9  of  the  participants  or  beneficiaries  in  the  plan. 

10  (b)  For  purposes  of  subsection  (a),  the  term  "sub- 

11  stantial  economic  injury"  includes,  but  is  not  limited  to, 

12  a  showing  that  (1)  a  substantial  risk  to  the  capability  of 

13  voluntarily  continuing  the  plan  exists,  (2)  the  plan  will  be 

14  unable  to  discharge  its  existing  contractual  obligations  for 

15  benefits,  (3)  a  substantial  curtailment  of  pension  or  other 
IQ  benefit  levels  or  the  levels  of  employees'  compensation  would 

17  result,  or  (4)  there  will  be  an  adverse  effect  on  the  levels  of 

18  employment  with  respect  to  the  work  force  employed  by  the 

19  employer  or  employers  contributing  to  the  plan. 

20  (c)  (1)  In  the  case  of  any  plan  established  or  maintained 

21  pursuant  to  a  collective  bargaining  agreement,  no  applica- 

22  lion  for  the  granting  of  the  variance  provided  for  under  sub- 

23  section  (a)  shall  be  considered  by  the  Secretary  unless  it 

24  is  submitted  by  the  parties  to  the  collective  bargaining  agree- 

25  ment  or  their  duly  authorized  representatives. 
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1  (2)  As  to  any  application  for  a  variance  under  sub- 

2  section  (a)  submitted  by  the  parties  to  a  collective  bargain- 

3  ing  agreement  or  their  duly  authorized  representatives,  the 

4  Secretary  shall  accord  due  weight  to  the  experience,  tech- 

5  nical  competence,  and  specialized  knowledge  of  the  parties 

6  with  respect  to  the  particular  circumstances  affecting  the  plan, 

7  industry,  or  other  pertinent  factors  forming  the  basis  for  the 

8  application. 

9  VARIANCES  FROM  FUNDING  REQUIREMENTS 

10  Sec.  217.  (a)  Where,  upon  application  to  the  Secretary 

11  by  the  plan  administrator  and  notice  to  affected  or  interested 

12  parties,  the  Secretary  determines  that — 

13  (1)  any  employer  or  employers  are  unable  to  make 

14  annual  contributions  to  the  plan  in  compliance  with  the 

15  funding  requirements  of  section  210(b)   (2)  or  (3), 

16  and  he  has  reason  to  believe  that  such  required  payment 

17  for  that  annual  period  cannot  be  made  by  such  employer 

18  or  employers,  the  Secretary  may  waive  the  annual  contri- 
ve bution  otherwise  required  to  be  paid,  and  prescribe  an 

20  additional  period  of  not  more  than  five  years  for  the 

21  amortization  of  such  annual  funding  deficiency,  during 

22  which  period  the  funding  deficiency  shall  be  removed  by 

23  no  less  than  equal  annual  payments.  Any  funding  de- 

24  ficiency  permitted  under  this  section  shall  be  treated  for 
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1  the  purposes  of  any  actuarial  report  required  under  this 

2  Act  as  an  experience  deficiency  under  section  210; 

3  (2)  no  waiver  shall  be  granted  unless  the  Secretary 

4  is  satisfied  after  a  review  of  the  financial  conditions  of  the 

5  plan  and  other  related  matters  that — 

6  (A)  such  waiver  will  not  adversely  affect  the 

7  interests  of  participants  or  beneficiaries  of  such  plan; 

8  or 

9  .    (B)  will  not  impair  the  capability  of  the  Pen- 

10  sion  Benefit  Insurance  Fund  to  equitably  underwrite 

11  vested  benefit  losses  in  accordance  with  title  IV;  and 

12  (3)   waivers  granted  pursuant  to  this  provision 

13  shall  not  exceed  five  consecutive  annual  waivers. 

14  (b)  Where  a  plan  has  been  granted  five  consecutive 

15  waivers  pursuant  to  subsection  (a),  the  Secretary  may — 

16  (1)  order  the  merger  or  consolidation  of  the  de- 
ll ficiently  funded  plan  with  such  other  plan  or  plans  or 

18  the  contributing  employer  or  employers  in  a  manner 

19  that  will  result  in  future  compliance  with  the  funding 

20  requirements  of  part  B  of  title  II  of  this  Act  without 

21  adversely  affecting  the  interests  of  participants  and  bene- 

22  ficiaries  in  all  plans  which  may  be  involved; 

23  (2)   where  necessary  to  protect  the  interests  of 

24  participants  or  beneficiaries,  or  to  safeguard  the  capa- 
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1  bility  of  the  Pension  Benefit  Insurance  Fund  to  equitably 

2  underwrite  vested  benefit  losses,  under  title  IV,  order 

3  plan  termination  in  accordance  with  such  conditions  as 

4  the  Secretary  may  prescribe;  or 

5  (3)  take  such  other  action  as  may  be  necessary  to 

6  fulfill  the  purposes  of  this  Act. 

7  (c)  No  amendments  increasing  plan  benefits  shall  be 

8  permitted  during  any  period  in  which  a  funding  waiver  is 

9  in  effect. 

10  (d)(1)  Notwithstanding  the  requirements  of  part  B  of 

11  title  II  of  this  Act  the  Secretary  shall  by  rule  or  regulation 

12  prescribe  alternative  funding  requirements  for  multiemployer 

13  plans  ivhich  will  give  reasonable  assurances  that  the  plans 

14  benefit  commitments  will  be  met. 

15  (2)  The  period  of  time  provided  to  fund  such  multi- 

16  employer  plans  shall  be  a  period  which  will  give  reasonable 

17  assurances  that  the  plans  benefit  commitments  will  be  met  and 

18  ivhich  reflects  the  particular  circumstances  affecting  the  j)lan, 

19  industry,  or  other  pertinent  factors,  except  that  no  period 

20  prescribed  by  tlie  Secretarj/  shall  be  less  than  thirty  ijcars. 

21  (S)  No  multiemployer  plan  shall  increase  benefits  be- 

22  yond  a  level  for  which  the  contributions  made  to  the  plan 

23  would  be  determined  to  be  adequate  unless  the  contribution 

24  rate  is  commensurately  increased. 
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1  (e)  Upon  a  showing  by  the  plan  administrator  of  a 

2  multiemployer  plan  that  the  withdrawal  from  the  plan  by  any 

3  employer  or  employers  has  or  will  result  in  a  significant  re- 

4  duction  in  the  amount  of  aggregate  contributions  to  the  plan, 

5  the  Secretary  may  take  the  following  steps: 


6  (1)  require  the  plan  fund  to  be  equitably  allocated 

7  between  those  participants  no  longer  working  in  covered 

8  service  under  the  plan  as  a  result  of  their  employer  s 

9  withdrawal,  and  those  participants  who  remain  in  cov- 

10  ered  service  under  the  plan; 

11  (2)  treat  that  portion  of  the  plan  fund  allocable 

12  under  (1)  to  participants  no  longer  in  covered  service, 

13  as  a  terminated  plan  for  the  purposes  of  the  plan  termi- 

14  nation  insurance  provisions  of  title  IV ;  and 

15  (3)  treat  that  portion  of  the  plan  fund  allocable  to 

16  participants  remaining  in  covered  service  as  a  new  plan 

17  for  purposes  of  the  funding  standards  imposed  by  part 

18  B  of  title  II  of  this  Act,  any  variance  granted  by  this 

19  section,  and  the  plan  termination  insurance  pi^ovisions 

20  of  title  IV. 

21  (f)  In  considering  the  experience  of  multiemployer  plans 


22  for  purposes  of  establishing  new  premium  rates  under  section 

23  403(b)  (3)  (A)  the  Secretary  shall  take  into  account  for  pur- 

24  poses  of  prescribing  lower  premium  rates,  the- withdrawal  of 
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1  employers  from  such  plans  for  which  the  variance  provided 

2  in  subsection  (e)  was  not  available. 

3  Part  D— Protection  of  Pension  Rights  Under 

4  Government  Contracts 

5  findings 

q  Sec.  220.  The  Congress  finds  that  because  of  rapid 

7  and  frequent  changes  in  Federal  procurement  objectives 

8  and  policies,  professional,  scientific,  and  technical  personnel 

9  suffer  a  uniquely  high  rate  of  forfeiture  of  pension  benefits 

10  under  private  pension  plans,  as  such  employees  tend  to  change 

11  employment  more  frequently  than  other  workers.  The  Con- 

12  gress  declares  that  it  is  the  policy  of  the  United  States  to 

13  seek  to  protect  professional,  scientific,  and  technical  per- 

14  sonnel  from  such  forfeitures  by  making  protection  against 

15  forfeiture  of  pension  credits,  otherwise  provided,  a  condition 

16  of  compliance  with  Federal  procurement  regulations. 

17  DEVELOPMENT  OF  REGULATIONS 

18  Sec.  221.  The  Secretary  shall  develop,  in  consultation 

19  with  appropriate  professional  societies,  business  organiza- 

20  Hons,  and  heads  of  interested  Federal  departments  and  pro- 

21  curement  agencies,   recommendations  for  modifications  of 

22  Federal  procurement  regulations  to  insure  that  professional, 

23  scientific,  and  technical  personnel  and  others  working  in 

24  associated  occupations  employed  under  Federal  procure- 

25  ment,  construction,  or  research  contracts  or  grants  shall, 
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1  to  the  extent  feasible,  be  protected  against  forfeitures  of 

2  pension  or  retirement  rights  or  benefits,  otherwise  provided, 

3  as  a  consequence  of  job  transfers  or  loss  of  employment  re- 

4  suiting  from  terminations  or  modifications  of  Federal  con- 

5  tracts,  grants,  or  procurement  policies. 

6  PUBLICATION 

7  Sec.  222.  Recommended  changes  in  regulations  gov- 

8  erning  Federal  contracts,  grants,  or  procurement  policies  shall 

9  be  developed  by  the  Secretary,  as  required  by  section  221, 

10  within  six  months  after  enactment  of  this  Act,  and  shall  be 

11  published  in  the  Federal  Register  within  fifteen  days  there- 

12  after  as  proposed  regulations  subject  to  comment  by  interested 

13  parties. 

14  RECOMMENDATIONS 

15  Sec.  223.  After  publication  under  section  222,  re- 

16  ceipt  of  comments,  and  such  modification  of  the  published 

17  proposals  as  the  Secretary  deems  appropriate,  the  recom- 

18  mended  changes  in  procurement  regulations  developed  under 

19  this  title  shall  be  adopted  by  each  Federal  department  and 

20  procurement  agency  within  sixty  days  thereafter  unless  the 

21  head  of  such  department  or  agency  determines  that  such 

22  changes  would  not  be  in  the  national  interest  or  would  not 

23  be  consistent  with  the  primary  objectives  of  such  department 

24  or  agency. 
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1  TITLE  III— VOLUNTARY  PORTABILITY 

2  PROGRAM  FOR  VESTED  PENSIONS 

3  PROGRAM  ESTABLISHED 

4  Sec.  301.  (a)  There  is  hereby  established  a  program 

5  to  be  know?}  as  the   Voluntary  Portability  Program  for 

6  Vested  Pensions  (hereinafter  referred  to  as  the  "Portability 

7  Program"  ) ,  which  shall  be  administered  by  and  under  the 

8  direction  of  the  Secretary.  The  Portability  Program  shall 

9  facilitate  the  voluntary  transfer  of  vested  credits  between 

10  registered  pension  or  profit-sharing-retirement  plans.  Nothing 

11  in  this  title  or  in  the  regulations  issued  by  the  Secretary 

12  hereunder  shall  be  construed  to  require  participation  in  such 

13  Portability  Program  by  a  plan  as  a  condition  of  registration 

14  under  this  Act. 

15  (b)  Pursuant  to  regulations  issued  by  the  Secretary, 

16  plans  registered  under  this  Act  may  apply  for  membership 

17  in  the  Portability  Program,  and,  upon  approval  of  such  ap- 

18  plication  by  the  Secretary,  shall  be  issued  a  certificate  of 

19  membership  in  the  Portability  Program  (plans  so  accepted 

20  shall  be  hereinafter  referred  to  as  "member  plans"). 

21  ACCEPTANCE  OF  DEPOSITS 

22  Sec.  302.  A  member  plan  shall,  pursuant  to  regulations 
prescribed  by  the  Secretary,  pay,  upon  request  of  the  partici- 

24  pant,  to  the  fund  established  by  section  303,  a  sum  of  money 

25  equal  to  the  current  discounted  value  of  the  participant's 

26  vested  rights  under^ihq  plan,  which  are  in  settlement  of 
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1  such  vested  rights,  when  such  participant  is  separated  from 

2  employment  covered  by  the  plan  before  the  time  prescribed 

3  for  payments  to  be  made  to  him  or  to  his  beneficiaries  under 

4  the  plan.  The  fund  is  authorized  to  receive  such  payments, 

5  on  such  terms  as  the  Secretary  may  prescribe. 

6  SPECIAL  FUND 

7  Sec.  303.  (a)  There  is  hereby  created  a  fund  to  be 

8  known  as  the  Voluntary  Portability  Program  Fund  (herein- 

9  after  referred  to  as  the  "Fund").  The  Secretary  shall  be 

10  the  trustee  of  the  Fund.  Payments  made  into  the  Fund  in 

11  accordance  with  regulations  prescribed  by  the  Secretary 

12  under  section  302  shall  be  held  and  administered  in  accord- 


13 

ance  with  this  title. 

14 

(b)  With  respect  to  such  Fund,  it  shall  be  the  duty  of 

15 

the  Secretary  to — 

16 

(1)  administer  the  Fund; 

17 

(2)  report  to  the  Congress  not  later  than  the 

first 

18 

day  of  April  of  each  year  on  the  operation  and 

the 

19 

status  of  the  Fund  during  the  preceding  fiscal  year 

and 

.20 

on  its  expected  operation  and  status  during  the  current 

21 

fiscal  year  and  the  next  two  fiscal  years  and  review 

the 

22 

general  policies  followed  in  managing  the  Fund  and 

rec- 

23 

ommend  changes  in  such  policies,  including  the  neces- 

24 

sary  changes  in  the  provisions  of  law  which  govern 

the 

25 

way  in  which  the  Fund  is  to  be  managed;  and 
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1  (3)  after  amounts  needed  to  meet  current  and  an- 

2  ticipated  withdrawals  are  set  aside,  deposit  the  surplus 

3  in  interest-bearing  accounts  in  any  bank  the  deposits  of 

4  which  are  insured  by  the  Federal  Deposit  Insurance 

5  Corporation  or  savings  and  loan  association  in  which  the 

6  accounts  are  insured  by  the  Federal  Savings  and  Loan 

7  Insurance  Corporation.  In  no  case  shall  such  deposits 

8  exceed  10  per  centum  of  the  total  of  such  surplus,  in 

9  any  one  bank,  or  savings  and  loan  association. 

10  INDIVIDUAL  ACCOUNTS 

11  Sec.  304.  The  Secretary  shall  establish  and  maintain 

12  an  account  in  the  Fund  for  each  participant  for  whom  the 

13  Secretary  receives  payment  under  section  302.  The  amount 

14  credited  to  each  account  shall  be  adjusted  periodically,  as 

15  provided  by  the  Secretary  pursuant  to  regulations  to  reflect 

16  changes  in  the  financial  condition  of  the  Fund. 

17  PAYMENTS  FROM  INDIVIDUAL  ACCOUNTS 

18  Sec.  305.  Amounts  credited  to  the  account  of  any  par- 

19  ticipant  under  this  title  shall  be  paid  by  the  Secretary  to — 

20  (1)  a  member  plan,  for  the  purchase  of  credits 

21  having  at  least  an  equivalent  actuarial  value  under  such 

22  plan,  on  the  request  of  such  participant  when  he  becomes 

23  a  participant  in  such  member  plans; 

24  (2)  a  qualified  insurance  carrier  selected  by  a  par- 
2^  ticipant  who  has  attained  the  age  of  sixty-five,  for  the 

2^  purchase  of  a  single  premium  life  annuity  in  an  amount 

> 
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1  having  a  present  value  equivalent  to  the  amount  credited 

2  to  such  participant's  account,  or  in  the  event  the  par- 

3  ticipant  selects  an  annuity  with  survivorship  options,  an 

4  amount  determined  by  the  Secretary  to  be  fair  and 

5  reasonable  based  on  the  amount  in  such  participant's 

6  account;  or 

7  (3)  to  the  designated  beneficiary  of  a  participant 

8  in  accordance  with   regulations  promulgated  by  the 

9  Secretary. 

10  TECHNICAL  ASSISTANCE 

11  Sec.  306.  The  Secretary  shall  provide  technical  assist- 

12  ance  to  employers,  employee  organizations,  trustees,  and  ad- 

13  ministrators  of  pension  and  profit-sharing-retirement  plans  in 

14  their  efforts  to  provide  greater  retirement  protection  for 

15  individuals  who  are  separated  from  employment  covered 

16  under  such  plans.  Such  assistance  may  include,  but  is  not 

17  limited  to  (1 )  the  development  of  reciprocity  arrangements 

18  between  plans  in  the  same  industry  or  area,  and  (2)  the 

19  development  of  special  arrangements  for  portability  of  credits 

20  within  a  particular  industry  or  area. 

21  TITLE  IV— PLAN  TERMINATION  INSURANCE 

22  ESTABLISHMENT  AND  APPLICABILITY  OF  PROGRAM 

23  Sec.  401.  (a)  There  is  hereby  established  a  program  to 

24  be  known  as  the  Private  Pension  Plan  Termination  Insur- 

25  ance  Program  (hereinafter  referred  to  as  the  "Insurance 
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1  Program" ) ,  which  shall  be  administered  by  and  under  the 

2  direction  of  the  Secretary. 

3  (b)  Every  plan  subject  to  this  title  shall  obtain  and 

4  maintain  plan  termination  insurance  to  cover  unfunded 

5  vested  liabilities  incurred  prior  to  enactment  of  the  Act  as 

6  well  as  after  enactment  of  the  Act. 

7  (c)  Upon  application  by  an  administrator  and  the  pay- 

8  ment  of  required  fees  and  premiums,  the  Secretary  may 

9  provide  insurance  to  cover  the  unfunded  vested  liabilities  of 

10  a  plan  not  otherwise  covered  by  this  Act  where  he  determines 

11  that  such  plan  conforms  with  the  vesting,  funding  and  all 

12  other  standards,  rules,  or  regulations  required  by  this  Act. 

13  CONDITIONS  OF  INSURANCE 

14  Sec.  402.  (a)  The  insurance  program  shall  insure  par- 

15  ticipants  and  beneficiaries  of  those  plans  registered  under 

16  this  Act  against  loss  of  benefits  derived  from  vested  rights 

17  which  arise  from  the  complete  or  the  substantial  termination 

18  of  such  plans,  as  determined  by  the  Secretary. 

19  (b)  The  rights  of  participants  and  beneficiaries  of  a 

20  registered  pension  plan  shall  be  insured  under  the  insurance 

21  program  only  to  the  extent  that — 

22  (1)  such  rights  as  provided  for  in  the  plan  do  not 

23  exceed:  (A)  in  the  case  of  a  right  to  a  monthly  retirement 

24  or  disability  benefit  for  the  employee  himself,  the  lesser 

25  of  50  per  centum  of  the  average  monthly  wage  he  re- 
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1  ceived  from  the  contributing  employer  in  the  five-year 

2  period  after  the  registration  date  of  the  plan  for  which 

3  his  earnings  were  its  greatest,  or  $500  a  month;  (B) 

4  in  the  case  of  a  right  of  one  or  more  dependents  or  mem- 

5  bers  of  the  participant's  family,  or  in  the  case  of  a  right 

6  to  a  lump-sum  survivor  benefit  on  account  of  the  death  of 

7  a  participant,  an  amount  no  greater  than  the  amount 

8  determined  under  clause  (A) ; 

9  (2)  the  plan  is  terminated  more  than  three  years 

10  after  the  date  of  its  establishment  or  its  initial  regis- 

11  tration  with  the  Secretary,  except  that  the  Secretary  may 

12  in  his  discretion  authorize  insurance  payments  in  such 

13  amounts  as  may  be  reasonable  to  any  plan  terminated 

14  in  less  than  three  years  after  the  date  of  its  initial  regis- 

15  tration  with  the  Secretary  where  (A)  such  plan  has 

16  been  established  and  maintained  for  more  than  three 

17  years  prior  to  its  termination,   (B)  the  Secretary  is 

18  satisfied  that  during  the  period  the  plan  was  unregis- 

19  tered,  it  was  in  substantial  compliance  with  the  provi- 

20  sions  of  this  Act,  and  (C)  such  payments  will  not  pre- 

21  vent  equitable  underwriting  of  losses  of  vested  benefits 

22  arising  from  plan  terminations  otherwise  covered  by  this 

23  title; 

24  (3)  such  rights  were  created  by  a  plan  amendment 
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1  which  took  effect  more  than  three  years  immediately 

2  preceding  termination  of  such  plan;  and 

3  (4)  such  rights  do  not  accrue  to  the  interest  of  a 

4  participant  who  is  the  owner  of  10  per  centum  or  more 

5  of  the  voting  stock  of  the  employer  contributing  to  the 

6  plan,  or  of  the  same  percentage  interest  in  a  partner- 

7  ship  contributing  to  the  plan. 

8  ASSESSMENTS  AND  PREMIUMS 

9  Sec.  403.  (a)  Upon  registration  with  the  Secretary, 

10  each  plan  shall  pay  a  uniform  assessment  to  the  insurance 

11  program  as  prescribed  by  the  Secretary  to  cover  the  admin- 

12  istrative  costs  of  the  insurance  program. 

13  (b)(1)  Each  registered  pension  plan  shall  pay  an 

14  annual  premium  for  insurance  at  uniform  rates  established 

15  by  the  Secretary  based  upon  the  amount  of  unfunded  vested 

16  liabilities  subject  to  insurance  under  section  402. 

17  (2)  For  the  three-year  period  immediately  following  the 

18  effective  date  of  this  title  such  premium  shall — 

19  (A)  not  exceed  0.2  per  centum  of  a  plan's  un- 

20  funded  vested  liabilities  with  respect  to  such  unfunded 

21  vested  liabilities  incurred  after  the  date  of  enactment 

22  of  this  Act; 

23  ( B)  not  exceed  0.2  per  centum  of  a  plans  unfunded 

24  vested  liabilities  incurred  prior  to  the  date  of  enactment 

25  of  this  Act,  where  such  plans  median  ratio  of  plan 
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1  assets  to  unfunded  vested  liabilities  was  75  per  centum 

2  during  the  five-year  period  immediately  preceding  Hie 

3  enactment  of  this  Act,  or  in  the  event  of  a  plan 

4  established   within   the   five-year  period  immediately 

5  preceding  the  date  of  enactment  of  this  Act,  where  the 

6  plan  has  reduced  the  amount  of  such  unfunded  vested 

7  liabilities  at  the  rate  of  at  least  5  per  centum  each  year 

8  since  the  plan's  date  of  establishment; 

9  (C)  not  exceed  0.4  per  centum  or  be  less  than  0.2 

10  per  centum  of  a  plans  unfunded  vested  liabilities  in- 

11  curred  prior  to  the  date  of  enactment  of  this  Act  where 

12  such  plan  does  not  meet  the  standards  set  forth  in  sub- 

13  paragraph  (B); 

14  (D)  not  exceed  0.2  per  centum  of  a  plans  unfunded 

15  vested  liabilities  regardless  of  whether  such  liabilities 

16  were  incurred  prior  to  or  subsequent  to  the  date  of 

17  enactment  of  this  Act  with  respect  to  multiemployer 

18  plans. 

19  (3)  (A)  The  Secretary  is  authorized  to  prescribe  differ- 

20  ent  uniform  premium  rates  after  the  initial  three-year  period 

21  based  upon  experience  and  other  relevant  factors. 

22  (B)  Any  new  rates  proposed  by  the  Secretary  shall  be 

23  effective  at  the  end  of  the  first  period  of  ninety  calendar  days 

24  of  continuous  session  of  the  Congress  after  the  date  on  which 

25  the  proposed  rates  are  published  in  the  Federal  Register. 
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1  (C)  For  the  purpose  of  subparagraph  (B) — 

2  (i)  continuity  of  a  session  is  broken  only  by  an 

3  adjournment  sine  die;  and 

4  (ii)  the  days  on  which  either  House  is  not  in  ses- 

5  sion  because  of  an  adjournment  of  more  than  three  days 

6  to  a  day  certain  are  excluded  in  the  computation  of  the 

7  ninety-day  period. 

8  (c)  Assessments  and  premiums  referred  to  in  this  section 

9  shall  be  prescribed  by  the  Secretary  only  after  consultation 

10  with  appropriate  Government  agencies  and  private  persons 

11  with  expertise  on  matters  relating  to  assessment  and  premium 

12  structures  in  insurance  and  related  matters,  and  after  notice 

13  to  all  interested  persons  and  parties. 

14  PAYMENT  OF  INSURANCE 

15  Sec.  404.  (a)  Every  plan  insured  under  this  title  shall 

16  provide  adequate  prior  notice  to  the  Secretary  of  intent  to  ter- 

17  minate  the  plan,  and  in  the  event  such  notice  is  not  provided 

18  and  the  plan  is  terminated,  the  person  or  persons  responsible 

19  for  failing  to  give  such  notice  shall  be  personally  liable  for 

20  any  losses  incurred  by  the  Pension  Benefit  Insurance  Fund 

21  in  connection  with  any  plan  termination. 

22  (b)  As  determined  by  the  Secretary,  subject  to  the 

23  conditions  specified  in  section  402,  the  amount  of  insurance 

24  payable  under  the  insurance  program  shall  be  the  difference 
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1  between  the  realized  value  of  the  plan's  assets  and  the  amount 

2  of  vested  liabilities  under  the  plan. 

3  (c)  The  Secretary  shall,  by  regulation,  prescribe  the 

4  procedures  under  which  the  funds  of  terminated  plans  shall 

5  be  wound  up  and  liquidated  and  the  proceeds  therefrom 

6  applied  to  payment  of  the  vested  benefits  of  participants  and 

7  beneficiaries.  In  implementing  this  paragraph,  the  Secretary 

8  shall  have  authority  to: 

9  (1)  transfer  the  terminated  fund  to  the  Pension 

10  Benefit  Insurance  Fund  for  purposes  of  liquidation  and 

11  payment  of  benefits  to  participants  and  beneficiaries; 

12  (2)  purchase  single-premium  life  annuities  from 

13  qualified  insurance  carriers  from  the  proceeds  of  the 

14  terminated  plan  on  terms  determined  by  the  Secretary 

15  to  be  fair  and  reasonable;  or 

16  (3)  take  such  other  action  as  may  be  appropriate 

17  to  assure  equitable  arrangements  for  the  payment  of 

18  vested  benefits  to  participants  and  beneficiaries  under 

19  the  plan. 

20  ( d)  Any  person  or  persons  who  terminate  a  plan  in- 

21  sured  under  this  title,  with  intent  to  avoid  or  circumvent  the 

22  purposes  of  this  Act  or  in  violation  of  the  requirements  of 

23  this  Act  or  those  of  the  Welfare  and  Pension  Plan  Disclosure 

24  Act  shall  be  personally  liable  for  any  losses  incurred  by  the 
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1  Pension  Benefit  Insurance  Fund  in  connection  with  such 

2  plan  termination. 

3  RECOVERY 

4  Sec.  405.  (a)  Where  the  employer  or  employers  con- 

5  tributing  to  the  terminatiing  plan  or  who  terminated  the  plan 

6  are  not  insolvent  (within  the  meaning  of  section  1(19)  of 

7  the  Bankruptcy  Act),  such  employer  or  employers  (or  any 

8  successor  in  interest  to  such  employer  or  employers)  shall  be 

9  liable  to  reimburse  the  insurance  program  for  any  insurance 

10  benefits  paid  by  the  program  to  the  beneficiaries  of  such 

11  terminated  plan  to  the  extent  provided  in  this  section. 

12  (b)  An  employer,  determined  by  the  Secretary  to  be 

13  liable  for  reimbursement  under  subsection  (a),  shall  be  liable 

14  to  pay  100  per  centum  of  the  terminated  plan's  unfunded 

15  vested  liabilities  on  the  date  of  such  termination-.  In  no  event 

16  however,  shall  the  employer  s  liability  exceed  50  per  centum 

17  of  the  net  worth  of  such  employer. 

18  (c)  The  Secretary  is  authorized  to  make  arrangements 

19  with  employers,  liable  under  subsection  (a),  for  reimburse- 

20  ment  of  insurance  paid  by  the  Secretary,  including  arrange- 

21  ments  for  deferred  payment  on  such  terms  and  for  such  pe- 

22  riods  as  are  deemed  equitable  and  appropriate. 

23  (d)(1)  If  any  employer  or  employers  liable  for  any 

24  amount  due  under  subsection  (a)  of  this  section  neglects  or 

25  refuses  to  pay  the  same  after  demand,  the  amount  ( including 
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1  interest)  shall  be  a  lien  in  favor  of  the  United  States  upon 

2  all  property  and  rights  in  property,  whether  real  or  personal, 

3  belonging  to  such  employer  or  employers. 

4  (2)  The  lien  imposed  by  paragraph  (1)  of  this  sub- 

5  section  shall  not  be  valid  as  against  a  lien  created  under 

6  section  6321  of  the  Internal  Revenue  Code  of  1954. 

7  (3)  Notice  to  the  lien  imposed  by  paragraph  (1)  of  this 

8  subsection  shall  be  filed  in  a  manner  and  form  prescribed  by 

9  the  Secretary.  Such  notice  shall  be  valid  notwithstanding  any 

10  other  provision  of  law  regarding  the  form  and  content  of  a 

11  notice  of  lien. 

12  (4)  The  Secretary  shall  promulgate  rules  and  regula- 

13  Hons  with  regard  to  the  release  of  any  lien  imposed  by  para- 

14  graph  (1)  of  this  subsection. 

15  PENSION  BENEFIT  INSURANCE  FUND 

16  Sec.  406.  (a)  There  is  hereby  created  a  separate  fund 

17  for  pension  benefit  insurance  to  be  known  as  the  Pension 

18  Benefit  Insurance  Fund  (hereafter  in  this  section  called  the 

19  insurance  fund)  which  shall  be  available  to  the  Secretary 

20  without  fiscal  year  limitation  for  the  purposes  of  this  title. 

21  The  Secretary  shall  be  the  trustee  ofi  the  insurance  fund. 

22  (b)  All  amounts  received  as  premiums,  assessments,  or 

23  fees,  and  any  other  moneys,  property,  or  assets  derived  from 

24  operations  in  connection  with  this  title  shall  be  deposited  in 

25  the  insurance  fund. 
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1  (c)  All  claims,  expenses,  and  'payments  pursuant  to 

2  operation  of  the  program  under  this  title  shall  be  paid  from 

3  the  insurance  fund. 

4  (d)  All  moneys  of  the  insurance  fund  may  be  invested 

5  in  obligations  of  the  United  States  or  in  obligations  guaran- 

6  teed  as  to  principal  and  interest  by  the  United  States. 

7  (e)  With  respect  to  such  insurance  fund,  it  shall  be  the 

8  duty  of  the  Secretary  to — 

9  (1 )  administer  the  insurance  fund;  and 

10  (2)  report  to  the  Congress  not  later  than  the  first 

11  day  of  April  of  each  year  on  the  operation  and  the 

12  status  of  the  insurance  fund  during  the  preceding  fiscal 

13  year  and  on  its  expected  operation  and  status  during 

14  the  current  fiscal  year  and  the  next  two  fiscal  years  and 

15  review  the  general  policies  followed  in  managing  the 

16  insurance  fund  and  recommend  changes  in  such  policies, 

17  including  the  necessary  changes  in  the  provisions  of  law 

18  which  govern  the  way  in  which  the  insurance  fund  is  to 

19  be  managed. 

20  TITLE  V— DISCLOSURE  AND  FIDUCIARY 

21  STANDARDS 

22  Sec.  SOI.  In  addition  to  the  filing  requirements  of  the 

23  Welfare  and  Pension  Plans  Disclosure  Act,  it  shall  be  a  con- 

24  dition  of  compliance  with  section  7  of  such  Act  that  each 

25  annual  report  hereinafter  filed  under  that  section  shall  be 
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1  accompanied  by  a  certificate  or  certificates  in  the  name  of 

2  and  on  behalf  of  the  plan,  the  administrator,  and  any  em- 

3  ployer  or  employee  organization  participating  in  the  estab- 

4  lishment  of  the  plan,  designating  the  Secretary  as  agent  for 

5  service  of  process  on  the  persons  and  entities  executing  such 

6  certificate  or  certificates  in  any  action  arising  under  the  Wel- 

7  fare  and  Pension  Plans  Disclosure  Act  or  this  Act. 

8  Sec.  502.  (a)  Section  3  of  the  Welfare  and  Pension 

9  Plans  Disclosure  Act  (72  Stat.  997)  is  amended  by  adding 

10  at  the  end  thereof  the  following  new  paragraphs: 

11  "(14)  The  term  'relative'  means  a  spouse,  ancestor, 

12  descendant,    brother,    sister,    son-in-law,  daughter-in-law, 

13  father-in-law,   mother-in-law,   brother-in-law,   or  sister-in- 

14  law. 

15  "(15)  The  term  'administrator*  means — 

16  "(A)  the  person  specifically  so  designated  by  the 

17  terms  of  the  plan,  collective  bargaining  agreement,  trust 

18  agreement,  contract,  or  other  instrument,  under  which 

19  the  plan  is  operated;  or 

20  "(B)  in  the  absence  of  such  designation  (i)  the 

21  employer  in  the  case  of  an  employee  benefit  plan  estab- 

22  lished  or  maintained  by  a  single  employer,  (ii)  the  em- 

23  ployee  organization  in  the  case  of  a  plan  established  or 

24  maintained  by  an  employee  organization,  or  (Hi)  the 

25  association,  committee,  joint  board  of  trustees,  or  other 
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1  similar  group  of  representatives  of  the  parties  who  estab- 

2  lished  or  maintained  the  plan,  in  the  case  of  a  plan  es- 

3  tablished  or  maintained  by  two  or  more  employers  or 

4  jointly  by  one  or  more  employers  and  one  or  more  em- 

5  ployee  organizations. 

6  "(16)  The  term  'employee  benefit  plan'  or  'plan'  means 

7  an  employee  welfare  benefit  plan  or  an  employee  pension 

8  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

9  benefits. 

10  "(17)  The  term  'employee  benefit  fund'  or  'fund'  means 

11  a  fund  of  money  or  other  assets  maintained  pursuant  to  or 

12  in  connection  with  an  employee  benefit  plan  and  includes 

13  employee  contributions  withheld  but  not  yet  paid  to  the  plan 

14  by  the  employer.  The  term  does  not  include:  (A)  any 

15  assets  of  an  investment  company  subject  to  regulation  under 

16  the  Investment  Company  Act  of  1940;  (B)  premium,  sub- 

17  scription  charges,  or  deposits  received  and  retained  by  an 

18  insurance  carrier  or  service  or  other  organization,  except  for 

19  any  separate  account  established  or  maintained  by  an  insur- 

20  ance  carrier. 

21  "(IS)  The  term  'separate  account'  means  an  account 

22  established  or  maintained  by  an  insurance  company  under 

23  which  income,  gains,  and  losses,  whether  or  not  realized, 

24  from  assets  allocated  to  such  account,  are,  in  accordance 

25  with  the  applicable  contract,  credited  to  or  charged  against 
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1  such  account  without  regard  to  other  income,  gains,  or  losses 

2  of  the  insurance  company. 

3  "(19)  The  term  'adequate  consideration*  when  used  in 

4  section  15  means  either  (A)  at  no  more  than  the  price  of 

5  the  security  prevailing  on  a  national  securities  exchange 

6  which  is  registered  with  the  Securities  and  Exchange  Com- 

7  mission,  or  (B)  if  the  security  is  not  traded  on  such  a 

8  national  securities  exchange,  at  a  price  not  less  favorable  to 

9  the  fund  than  the  offering  price  for  the  security  as  established 

10  by  the  current  bid  and  asked  prices  quoted  by  persons  inde- 

11  pendent  of  the  issuer,  or  (C)  if  the  price  of  the  security  is 

12  not  quoted  by  persons  independent  of  the  issuer,  a  price 

13  determined  to  be  the  fair  value  of  the  security. 

14  "(20)  The  term  'nonforfeitable  pension  benefit1  means 

15  a  legal  claim  obtained  by  a  participant  or  his  beneficiary  to 

16  that  part  of  an  immediate  or  deferred  pension  benefit  which, 

17  notwithstanding  any  conditions  subsequent  which  would  affect 

18  receipt  of  any  benefit  flowing  from  such  right,  arises  from  the 

19  participant's  covered  service  under  the  plan  and  is  no  longer 

20  contingent  on  the  participant  remaining  covered  by  the  plan. 

21  "(21)  The  term  'covered  service  means  that  period  of 

22  service  performed  by  a  participant  for  an  employer  or  as  a 

23  member  of  an  employee  organization  which  is  recognized 

24  under  the  terms  of  the  plan  or  the  collective-bargaining  agree- 

25  ment  (subject  to  the  requirements  of  the  Retirement  Income 
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1  Security  for  Employees  Act),  for  purposes  of  determining  a 

2  participant's  eligibility  to  receive  pension  benefits  or  for  de- 

3  termining  the  amount  of  such  benefits. 

4  11  (22)  The  term  'pension  benefit'  means  the  aggregate, 

5  annual,  monthly,  or  other  amounts  to  which  a  participant  has 

6  or  will  become  entitled  upon  retirement  or  to  which  any 

7  other  person  is  entitled  by  virtue  of  such  participant's  death. 

8  "(23)  The  term  "accrued  portion  of  normal  retirement 

9  benefit'  means  that  amount  of  such  benefit  which,  irrespective 

10  of  whether  the  right  to  such  benefit  is  nonforfeitable,  is  equal 

11  to— 

12  "(A)   in  the  case  of  a  profit-sharing-retirement 

13  plan  or  money  purchase  plan,  the  total  amount  credited 

14  to  the  account  of  a  participant; 

15  "(B)  in  the  case  of  a  unit  benefit-type  pension  plan, 

16  the  benefit  units  credited  to  a  participant;  or 

17  "(C)  in  the  case  of  other  types  of  pension  plans, 

18  that  portion  of  the  prospective  normal  retirement  bene- 

19  fit  of  a  participant  that,  pursuant  to  rule  or  regulation 

20  under  the  Retirement  Income  Security  for  Employees 

21  Act,  is  determined  to  constitute  the  participant's  accrued 

22  portion  of  the  normal  retirement  benefit  under  the  terms 

23  of  the  appropriate  plan. 

24  "(24)  The  term  'security'  means  any  note,  stock,  treas- 

25  vrU  stock,  bond,  debenture,  evidence  of  indebtedness,  certifi- 
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1  cate   of  interest  or  participation  in  any  profit-sharing 

2  agreement,  collateral-trust  certificate,  preorganization  certifi- 

3  cate  or  subscription,  transferable  share,  investment  contract, 

4  voting-trust  certificate,  certificate  of  deposit  for  a  security, 

5  fractional  undivided  interest  in,  or,  in  general,  any  interest 

6  or  instrument  commonly  known  as  a  security,  or  any  certifi- 

7  cate  of  interest  or  participation  in,  temporary  or  interim  cer- 

8  tificate  for,  receipt  for,  guarantee  of,  or  warrant  or  right  to 

9  subscribe  to  or  purchase,  any  of  the  foregoing. 

10  "(25)  The  term  1  fiduciary'  means  any  person  who  exer- 

11  cises  any  power  of  control,  management,  or  disposition  with 

12  respect  to  any  moneys  or  other  property  of  any  employee 

13  benefit  fund,  or  has  authority  or  responsibility  to  do  so. 

14  "(26)  The  term  'market  value'  or  'value  when  used  in 

15  this  Act  means  fair  market  value  where  available,  and  other- 

16  wise  the  fair  value  as  determined  pursuant  to  rule  or  regula- 

17  Hon  under  this  Act." 

18  (b)  Paragraph  (1)  of  section  3  of  such  Act  is  amended 

19  by  inserting  the  words  "or  maintained"  after  the  word 

20  "established" ,  by  inserting  a  comma  after  the  word  "unem- 

21  ployment",  and  by  adding  the  following:  "or  benefits  of  the 

22  type  described  or  permitted  by  section  302(c)  of  the  Labor- 

23  Management  Relations  Act". 

24  (c)  Paragraph  (2)  of  section  3  of  such  Act  is  amended 
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1  by  inserting  the  words  "or  maintained"  after  the  word 

2  "established!'. 

3  (d)  Paragraph  (3)  of  section  3  of  such  Act  is  amended 

4  by  striking  out  the  word  "plan"  the  first  time  it  appears  and 

5  inserting  in  lieu  thereof  the  word  "program". 

6  (e)  Paragraphs  (3),  (4),  (6),  and  (7)  of  section  3 

7  of  such  Act  are  amended  by  striking  out  the  words  "welfare 

8  or  pension"  wherever  they  appear. 

9  ( f)  Paragraph  (13)  of  section  3  of  such  Act  is  amended 

10  to  read  as  follows: 

11  11  (13)  The  term  'party  in  interest'  means  as  to  an  em- 

12  ployee  benefit  plan  or  fund,  any  administrator,  officer,  fidu- 

13  ciary,   trustee,   custodian,   counsel,   or  employee  of  any 

14  employee    benefit    plan,    or    a   person    providing  benefit 

15  plan  services  to  any  such  plan,  or  an  employer,  any  of 

16  whose  employees  are  covered  by  such  a  plan  or  any  person 

17  controlling,  controlled  by,  or  under  common  control  with, 

18  such  employer  or  officer  or  employee  or  agent  of  such  em- 

19  ployer  or  such  person,  or  an  employee  organization  having 

20  members  covered  by  such  plan,  or  an  officer  or  employee  or 

21  agent  of  such  an  employee  organization,  or  a  relative,  part- 

22  ner,  or  joint  venturer  or  any  of  the  above-described  persons. 

23  Whenever  the  term  'party  in  interest'  is  used  in  this  Act, 

24  it  shall  mean  a  person  known  to  be  a  party  in  interest.  If 

25  any  moneys  or   other   property   of   an   employee  benefit 
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1  fund  are  invested  in  shares  of  an  investment  company 

2  registered  under  the  Investment  Company  Act  of  1940, 

3  such  investment  shall  not  cause  such  investment  company  or 

4  such  investment  company's  investment  adviser  or  principal 

5  underwriter  to  be  deemed  to  be  a  'fiduciary   or  a  'party 

6  in  interest'  as  those  terms  are  defined  in  this  Act,  except 

7  insofar  as  such  investment  company  or  its  investment  adviser 

8  or  principal  underwriter  acts  in  connection  with  an  employee 

9  benefit  fund  established  or  maintained  pursuant  to  an  em- 

10  ployee  benefit  plan  covering  employees  of  the  investment 

11  company,  the  investment  adviser,  or  its  principal  underwriter. 

12  Nothing  contained  herein  shall  limit  the  duties  imposed 

13  on  such  investment  company,  investment  adviser,  or  principal 

14  underwriter  by  any  other  provision  of  law!' 

15  Sec.  503.  (a)  Section  4(a)  of  the  Welfare  and  Pen- 

16  sion  Plans  Disclosure  Act  is  amended  by  striking  out  the 

17  words  "welfare  or  pension' ',  "or  employers" ,  and  "or  orga- 

18  nizations"  wherever  they  appear. 

19  (b)  Paragraph  (3)  of  section  4(b)  of  such  Act  is 

20  amended  to  read  as  follows: 

21  "(3)  Such  plan  is  administered  by  a  religious  or  ga- 
ll nization  described  under  section  501  ( c)  of  the  Internal  Rev- 

23  enue  Code  of  1954  which  is  exempt  from  taxation  under  the 

24  provisions  of  section  501  ( a)  of  such  Code;" 

25  (c)  Paragraph  (4)  of  section  4(b)  of  such  Act  is 
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1  amended  by  inserting  before  the  period  the  following:  ",  ex- 

2  cept  that  participants  and  beneficiaries  of  such  plan  shall  be 

3  entitled  to  maintain  an  action  to  recover  benefits  or  to  clarify 

4  their  rights  to  future  benefits  as  provided  in  section  604  of 

5  the  Retirement  Income  Security  for  Employees  Act". 

6  (d)  Section  4(b)  of  such  Act  is  further  amended  by 

7  adding  at  the  end  thereof  the  following  new  paragraph: 

8  "(5)  Such  plan  is  established  or  maintained  outside  the 

9  United  States  primarily  for  the  benefit  of  employees  who  are 

10  not  citizens  of  the  United  States  and  the  situs  of  the  employee 

11  benefit  plan  fund  established  or  maintained  pursuant  to  such 

12  plan  is  maintained  outside  the  United  States" 

13  Sec.  504.  (a)  Section  5(b)  of  the  Welfare  and  Pension 

14  Plans  Disclosure  Act  is  amended  to  read  as  follows: 

15  "(b)  The  Secretary  may  require  the  filing  of  special 

16  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

17  is  winding  up  its  affairs,  so  long  as  moneys  or  other  assets 

18  remain  in  the  plan.  Such  reports  may  be  required  to  be  filed 

19  regardless  of  the  number  of  participants  remaining  in  the 

20  plan  and  shall  be  in  such  form  and  filed  in  such  manner  as 

21  the  Secretary  may  prescribe." 

22  (b)  Section  5  of  such  Act  is  further  amended  by  adding 

23  at  the  end  thereof  the  following  new  subsection: 

24  "(c)  The  Secretary  may  by  regulation  provide  for  the 

25  exemption  from  all  or  part  of  the  reporting  and  disclosure 
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1  requirements  of  this  Act  of  any  class  or  type  of  employee 

2  benefit  plans  if  the  Secretary  finds  that  the  application  of  such 

3  requirements  to  such  plans  is  not  required  in  order  to  imple- 

4  ment  the  purposes  of  this  Act." 

5  Sc.  505.  Section  6  of  the  Welfare  and  Pension  Plans 

6  Disclosure  Act  is  amended  to  read  as  follows: 

7  "Sec.  6.  (a)  A  description  of  any  employee  benefit  plan 

8  shall  be  published  as  required  herein  within  ninety  days  after 

9  the  establishment  of  such  plan  or  when  such  plan  becomes 

10  subject  to  this  Act. 

11  "(b)  The  description  of  the  plan  shall  be  comprehensive 

12  and  shall  include  the  name  and  type  of  administration  of  the 

13  plan;  the  name  and  address  of  the  administrator;  the  names 

14  and  addresses  of  any  person  or  persons  responsible  for  the 

15  management  or  investment  of  plan  funds;  the  schedule  of 

16  benefits;  a  description  of  the  provisions  providing  for  vested 

17  benefits  written  in  a  manner  calculated  to  be  understood 

18  by  the  average  participant;  the  source  of  the  financing 

19  of  the  plan  and  identity  of  any  organization  through  which 

20  benefits  are  provided;  whether  records  of  the  plan  are  kept 

21  on  a  calendar  year  basis,  or  on  a  policy  or  other  fiscal  year 

22  basis,  and  if  on  the  latter  basis,  the  date  of  the  end  of  such 

23  policy  or  fiscal  year;  the  procedures  to  be  followed  in  present- 

24  ing  claims  for  benefits  under  the  plan  and  the  remedies  avail- 


550 


162 

1  t  able  under  the  plan  for  the  redress  of  claims  which  are  denied 

2  in  whole  or  in  part.  Amendments  to  the  plan  reflecting 

3  changes  in  the  data  and  information  included  in  the  original 

4  plan,  other  than  data  and  information  also  required  to  be 

5  included  in  annual  reports  under  section  7,  shall  be  included 

6  in  the  description  on  and  after  the  effective  date  of  such 

7  amendments.  Any  change  in  the  information  required  by  this 

8  subsection  shall  be  reported  in  accordance  with  regulations 

9  prescribed  by  the  Secretary." 

10  Sec.  506.  ( a)  Subsection  ( a)  of  section  7  of  the  Wei- 

11  fare  and  Pension  Plans  Disclosure  Act  is  amended  by  adding 

12  the  number  "(1)"  after  the  letter  "(a)",  and  by  striking  out 

13  that  part  of  the  first  sentence  which  precedes  the  word  "if 

14  the  first  time  it  appears  and  inserting  in  lieu  thereof  the  words 

15  "An  annual  report  shall  be  published  with  respect  to  any 

16  employee  benefit  plan  if  the  plan  provides  for  an  employee 

17  benefit  fund  subject  to  section  15  of  this  Act  or". 

18  (b)  Section  7(a)  (1)  of  such  Act  is  further  amended  by 

19  striking  out  the  word  "investigation"  and  inserting  in  lieu 

20  thereof  the  words  "notice  and  opportunity  to  be  heard",  by 

21  striking  out  the  words  "year  (or  if"  and  inserting  in  lieu 

22  thereof  the  words  "policy  or  fiscal  year  on  which",  adding  a 

23  period  after  the  word  "kept",  and  striking  out  all  the  words 

24  following  the  word  "kept". 
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1  (c)  Section  7(a)  of  such  Act  is  further  amended  by 

2  adding  the  following  paragraphs: 

3  "(2)  If  some  or  all  of  the  benefits  under  the  plan  are 

4  provided  by  an  insurance  carrier  or  service  or  other  or- 

5  ganization,  such  carrier  or  organization  shall  certify  to;  the 

6  administrator  of  such  plan,  within  one  hundred  and  twenty 

7  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal 

8  year,  as  the  case  may  be,  such  information  as  determined  by 

9  the  Secretary  to  be  necessary  to  enable  such  administrator  to 

10  comply  with  the  requirements  of  this  Act. 

11  "(3)  The  administrator  of  an  employee  benefit  plan 

12  shall  cause  an  audit  to  be  made  annually  of  the  employee 

13  benefit  fund  established  in  connection  with  or  pursuant  to  the 

14  provisions  of  the  plan.  Such  audit  shall  be  conducted  in  ac- 

15  cordance  icith  generally  accepted  standards  of  auditing  by 

16  an  independent  certified  or  licensed  public  accountant,  but 

17  nothing  herein  shall  be  construed  to  require  such  an  audit  of 

18  the  books  or  records  of  any  bank,  insurance  company,  or  other 

19  institution  providing  insurance,  investment,  or  related  func- 

20  tion  for  the  plan,  if  such  books  or  records  are  subject  to 

21  periodic  examination  by  any  agency  of  the  Federal  Govern- 

22  ment  or  the  government  of  any  State.  The  auditor's  opinion 

23  and  comments  with  respect  to  the  financial  information  re- 
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1  quired  to  be  furnished  in  the  annual  report  by  the  plan 

2  administrator  shall  form  a  part  of  such  report." 

3  (d)  Section  7  (b)  and  (c)  of  such  Act  are  amended 

4  to  read  as  follows: 

5  "(b)  A  report  under  this  section  shall  include — 

6  "(1)  the  amount  contributed  by  each  employer; 

7  the  amount  contributed  by  the  employees;  the  amount 

8  of  benefits  paid  or  otherwise  furnished;  the  number  of 

9  employees  covered;  a  statement  of  assets,  liabilities,  re- 

10  ceipts,  and  disbursements  of  the  plan;  a  detailed  state- 

11  ment  of  the  salaries  and  fees  and  commissions  charged 

12  to  the  plan,  to  whom  paid,  in  what  amount,  and  for 

13  what  purposes;  the  name  and  address  of  each  fiduciary, 

14  his  official  position  with  respect  to  the  plan,  his  rela- 

15  tionship  to  the  employer  of  the  employees  covered  by  the 

16  plan,  or  the  employee  organization,  and  any  other  office, 

17  position,  or  employment  he  holds  with  any  party  in 

18  interest; 

19  "(2)  a  schedule  of  all  investments  of  the  fund  show- 

20  ing  as  of  the  end  of  the  fiscal  year : 

21  "(A)  the  aggregate  cost  and  aggregate  value 

22  of  each  security,  by  issuer, 

23  "(B)  The  aggregate  cost  and  aggregate  value, 

24  by  type  or  category,  of  all  other  investments,  and 

25  separately  identifying  ( i)  each  investment,  the  value 


553 


165 

1  of  which  exceeds  3  per  centum  of  the  value  of  the 

2  fund  and  ( ii)  each  investment  in  securities  or  prop- 

3  erties  of  any  person  known  to  be  a  party  in  interest; 

4  "(3)   a  schedule  showing  the  aggregate  amount, 

5  by  type  of  security,  of  all  purchases,  sales,  redemptions, 

6  and  exchanges  of  securities  made  during  the  reporting 

7  period;  a  list  of  the  issuers  of  such  securities;  and  in 

8  addition,  a  schedule  showing,  as  to  each  separate  trans- 

9  action  with  or  without  respect  to  securities  issued  by  any 

10  person  known  to  be  a  party  in  interest,  the  issuer,  the 

11  type  and  class  of  security,  the  quantity  involved  in  the 

12  transaction,  the  gross  purchase  price,  and  in  the  case 

13  of  a  sale,  redemption,  or  exchange,  the  gross  and  net 

14  proceeds  (including  a  description  and  the  value  of  any 

15  consideration  other  than  money)  and  the  net  gain  or 

16  loss,  except  that  such  schedule  shall  not  include  distribu- 

17  tion  of  stock  or  other  distributions  in  kind  from  profit- 

18  sharing  or  similar  plans  to  participants  separated  from 

19  the  plan; 

20  "(4)  a  schedule  of  purchases,  sales,  or  exchanges 

21  during  the  year  covered  by  the  report  of  investment 

22  assets  other  than  securities — 

23  "(A)  by  type  or  category  of  asset  the  aggre- 

24  gate  amount  of  purchases,  sales,  and  exchanges;  the 

25  aggregate  expenses  incurred  in  connection  there- 
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1  with;  and  the  aggregate  net  gain  (or  loss)  on  sales, 

2  and 

3  "(B)  for  each  transaction  involving  a  person 

4  known  to  be  a  party  in  interest  and  for  each  trans- 

5  action  involving  over  3  per  centum  of  the  fund,  an 

6  indication  of  each  asset  purchased,  sold,  or  exchanged 

7  ( and,  in  the  case  of  fixed  assets  such  as  land,  build- 

8  ings,  and  leaseholds,  the  location  of  the  asset);  the 

9  purchase  or  selling  price;  expenses  incurred  in  con- 

10  nection  with  the  purchase,  sale,  or  exchange;  the 

11  cost  of  the  asset  and  the  net  gain  (or  loss)  on  each 

12  sale;  the  identity  of  the  seller  in  the  case  of  a  pur- 

13  chase,  or  the  identity  of  the  purchaser  in  the  case  of 

14  a  sale,  and  his  relationship  to  the  plan,  the  employer, 

15  or  any  employee  organization; 

16  "(5)  a  schedule  of  all  loans  made  from  the  fund 

17  during  the  reporting  year  or  outstanding  at  the  end  of 

18  .  the  year,  and  a  schedule  of  principal  and  interest  pay- 

19  ments  received  by  the  fund  during  the  reporting  year, 

20  aggregated  in  each  case  by  type  of  loan,  and  in  addition, 

21  a  separate  schedule  showing  as  to  each  loan  which — 

22  "(A)  was  made  to  a  party  in  interest,  or 

23  "(B)  was  in  default,  or 

24  "(C)  was  written  off  during  the  year  as  un- 

25  collectable,  or 
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1  "(D)  exceeded  3  per  centum  of  the  value  of 

2  the  fund, 

3  the  original  principal  amount  of  the  loan,  the  amount  of 

4  principal  and  interest  received  during  the  reporting  year, 

5  the  unpaid  balance,  the  identity  and  address  of  the  loan 

6  obligor,  a  detailed  description  of  the  loan  ( including  date 

7  of  making  and  maturity,  interest  rate,  the  type  and  value 

8  of  collateral,  and  the  material  terms),  the  amount  of 

9  principal  and  interest  overdue  (if  any)  and  as  to  loans 

10  written  off  as  uncollectable  an  explanation  thereof ; 

11  i( (6)  a  list  of  all  leases  with — 

12  "(A)  persons  other  than  parties  in  interest 

13  who  are  in  default,  and 

14  "(B)  any  party  in  interest, 

15  including  information  as  to  the  type  of  property  leased 

16  ( and,  in  the  case  of  fixed  assets  such  as  land,  buildings, 

17  leaseholds,  and  so  forth,  the  location  of  the  property), 

18  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 

19  plan  is  leasing,  the  relationship  of  such  lessors  and  les- 

20  sees,  if  any,  to  the  plan,  the  employer,  employee  organi- 

21  zation,  or  any  other  party  in  interest,  the  terms  of  the 

22  lease  regarding  rent,  taxes,  insurance,  repairs,  expenses, 

23  and  renewal  options;  if  property  is  leased  from  persons 

24  described  in  (B)  the  amount  of  rental  and  other  ex- 

25  penses  paid  during  the  reporting  year;  and  if  property 


556 


168 

1  is  leased  to  persons  described  in  (A)  or  (B),  the  date 

2  the  leased  property  was  purchased  and  its  cost,  the  date 

3  the  property  was  leased  and  its  approximate  value  at 

4  such  date,  the  gross  rental  receipts  during  the  reporting 

5  period,  the  expenses  paid  for  the  leased  property  during 
q  the  reporting  period,  the  net  receipt  from  the  lease,  and 

7  with  respect  to  any  such  leases  in  default,  their  identity, 

8  the  amounts  in  arrears,  and  a  statement  as  to  what  steps 

9  have  been  taken  to  collect  amounts  due  or  otherwise  rem- 

10  edy  the  default; 

11  "(7)  a  detailed  list  of  purchases,  sales,  exchanges, 

12  or  any  other  transactions  with  any  party  in  interest  made 

13  during  the  year,  including  information  as  to  the  asset 

14  involved,  the  price,  any  expenses  connected  with  the 

15  transaction,  the  cost  of  the  asset,  the  proceeds,  the  net 
lg  gain  or  loss,  the  identity  of  the  other  party  to  the  trans- 
it action  and  his  relationship  to  the  plan; 

18  "(8)  subject  to  rules  of  the  Secretary  designed  to 

19  preclude  the  filing  of  duplicate  or  unnecessary  state- 

20  ments  if,  some  or  all  of  the  assets  of  a  plan  or  plans  are 

21  held  in  a  common  or  collective  trust  maintained  by  a  bank 

22  or  similar  institution  or  in  a  separate  account  maintained 

23  by  an  insurance  carrier,  the  report  shall  include  a  state- 

24  ment  of  assets  and  liabilities  and  a  statement  of  receipts 

25  and  disbursements  of  such  common  or  collective  trust  or 
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1  separate  account  and  such  of  the  information  required 

2  under  paragraphs  (2),  (3),  (4),  (5),  (6),  and  (7)  of 

3  section  7(b)  with  respect  to  such  common  or  collective 

4  trust  or  separate  account  as  the  Secretary  may  determine 

5  appropriate  by  regulation.  In  such  case  the  bank  or  sim- 

6  ilar  institution  or  insurance  carrier  shall  certify  to  the 

7  administrator  of  such  plan  or  plans,  within  one  hundred 

8  and  twenty  days  after  the  end  of  each  calendar,  policy,  or 

9  other  fiscal  year,  as  the  case  may  be,  the  information 

10  determined  by  the  Secretary  to  be  necessary  to  enable  the 

11  plan  administrator  to  comply  with  the  requirements  of 

12  this  Act;  and 

13  "(9)  in  addition  to  reporting  the  information  called 

14  for  by  this  subsection,  the  administrator  may  elect  to  fur- 

15  nish  other  information  as  to  investment  or  reinvestment 

16  of  the  fund  as  additional  disclosures  to  the  Secretary. 

17  ('(c)  If  the  only  assets  from  which  claims  against  an 

18  employee  benefit  plan  may  be  paid  are  the  general  assets 

19  of  the  employer  or  the  employee  organization,  the  report 

20  shall  include  (for  each  of  the  past  five  years)  the  benefits 

21  paid  and  the  average  number  of  employees  eligible  for 

22  participation" 

23  (e)  Section  7(d)  of  such  Act  is  amended  by  striking 

24  out  the  capital  "T"  in  the  word  "The"  the  first  time  it 
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1  appears  in  paragraphs  (1)  and  ( Z)  and  inserting  in  lieu 

2  thereof  a  lowercase  "t". 

3  (f)  Section  7(e)  of  such  Act  is  amended  to  read  as 

4  follows: 

5  "(e)  Every  employee  pension  benefit  plan  shall  include 

6  with  its  annual  report  ( to  the  extent  applicable)  the  fol- 

7  lowing  information: 


8  "(1)  the  type  and  basis  of  funding, 

9  11  (2)  the  number  of  participants,  both  retired  and 

10  nonretired,  covered  by  the  plan, 

11  "(3)   the  amount  of  all  reserves  or  net  assets 

12  accumulated  under  the  plan, 

13  "(4)  the  present  value  of  all  liabilities  for  all  non- 
14,  forfeitable  pension  benefits  and  the  present  value  of  all 

15  other  accrued  liabilities, 

16  "(5)  the  ratios  of  the  market  value  of  the  reserves 

17  and  assets  described  in  (3)  above  to  the  liabilities  de- 

18  scribed  in  ( 4)  above, 

19  "(6)  a  copy  of  the  most  recent  actuarial  report,  and 

20  "(A)(i)   the  actuarial  assumptions  used  in 

21  computing  the  contributions  to  a  trust  or  payments 

22  under  an  insurance  contract,  (ii)  the  actuarial  as- 

23  sumptions  used  in  determining  the  level  of  benefits, 

24  and  (Hi)  the  actuarial  assumptions  used  in  connec- 

25  tion  with  the  other  information  required  to  be 
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1  furnished  under  this  subsection,  insofar  as  any  such 

2  actuarial  assumptions  are  not  included  in  the  most 

3  recent  actuarial  report, 

4  "(B)  (i)  if  there  is  no  such  report,  or  (ii)  if 

5  any  of  the  actuarial  assumptions  employed  in  the 

6  annual  report  differ  from  those  in  the  most  recent 

7  actuarial  report,  or  (Hi)  if  different  actuarial  as- 

8  sumptions  are  used  for  computing  contributions  or 

9  payments  than  are  used  for  any  other  purpose,  a 

10  statement  explaining  same;  and 

11  "(7)  such  other  reasonable  information  pertinent 

12  to  disclosure  under  this  subsection  as  the  Secretary  may 

13  by  regulation  prescribe" 

14  ( $)  Section  7  of  such  Act  is  further  amended  by  striking 

15  out  in  their  entirety  subsections  (f),  (g),  and  (h). 

16  Sec.  507.  (a)  Section  8  of  the  Welfare  and  Pension 


17  Plans  Disclosure  Act  is  amended  by  striking  out  subsections 

18  (a)  and  (b)  in  their  entirety  and  by  redesignating  subsec- 

19  tion  (c)  as  subsection  (a).  The  subsection  redesignated  as 

20  subsection  (a)  is  further  amended  by  striking  out  the  words 

21  "of  plans"  after  the  word  "descriptions",  striking  out  the 

22  word  "the"  before  the  word  "annual"  and  adding  the  word 

23  "plan"  before  the  word  "descriptions". 

24  (b)  Such  section  is  further  amended  by  adding  subsec- 

25  tions  (b),  (c),  and  (d),to  read  as  follows: 
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1  "(b)  The  administrator  of  any  employee  benefit  plan 

2  subject  to  this  Act  shall  file  with  the  Secretary  a  copy  of  the 

3  plan  description  and  each  annual  report.  The  administrator 

4  shall  also  furnish  to  the  Secretary,  upon  request,  any  docu- 

5  ments  relating  to  the 'employee  benefit  plan,  including  but 

6  not  limited  to  the  bargaining  agreement,  trust  agreement,  con- 

7  tract,  or  other  instrument  under  which  the  plan  is  established 

8  or  operated,  and  any  document  so  furnished  shall  be  available 

9  for  public  inspection.  The  Secretary  shall  make  copies  of 

10  such  descriptions  and  annual  reports  available  for  public 

11  inspection. 

12  "(c)  Publication  of  the  plan  descriptions  and  annual 

13  reports  required  by  this  Act  shall  be  made  to  participants 
and  beneficiaries  of  the  particular  plan  as  follows: 

15  "(1)  the  administrator  shall  make  copies  of  the 

IQ  plan  description  ( including  all  amendments  or  modifica- 

Yi  Hons  thereto)  and  the  latest  annual  report  and  the  bar- 

lg  gaining  agreement,  trust  agreement,  contract,  or  other 

19  instrument  under  which  the  plan  was  established  or 

20  is  operated  available  for  examination  by  any  plan  par- 

21  ticipant  or  beneficiary  in  the  principal  office  of  the 

22  administrator; 

23  "(2)  the  administrator  shall  furnish  to  any  plan 

24  participant  or  beneficiary  so  requesting  in  writing  a  fair 

25  summary  of  the  latest  annual  report; 
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1  "(3)  the  administrator  shall  furnish  or  make  avail- 

2  able,  whichever  is  most  practicable:  (1)  to  every  partici- 

3  pant  upon  his  enrollment  in  the  plan  and  within  one 

4  hundred  and  twenty  days  after  each  major  amendment 

5  to  the  plan,  a  summary  of  the  plans  important  pro- 

6  visions,  including  the  names  and  addresses  of  any  person 

7  or  persons  responsible  for  the  management  or  investment 

8  of  plan  funds,  and  requirements  of  the  amendment, 

9  whichever  is  applicable,  written  in  a  manner  calculated 

10  to  be  understood  by  the  average  participant ;  such  ex- 

11  planation  shall  include  a  description  of  the  benefits  avail- 

12  able  to  the  participant  under  the  plan  and  circumstances 

13  which  may  result  in  disqualification  or  ineligibility,  and 

14  the  requirements  of  the  Welfare  and  Pension  Plan* 

15  Disclosure  Act  with  respect  to  the  availability  of  copies 

16  of  the  plan  bargaining  agreement,  trust  agreement,  con- 

17  tract  or  other  instrument  under  which  the  plan  is  estab- 

18  lished  or  operated;  and  (ii)  to  every  participant  every 

19  three  years  (commencing  January  1,  1975),  a  revised 

20  up-to-date  summary  of  the  plan's  important  provisions 

21  and  major  amendments  thereto,  written  in  a  manner  cal- 

22  culated  to  be  understood  by  the  average  participant;  and 

23  (Hi)  t°  each  plan  participant  or  beneficiary  so  request- 

24  ing  in  writing  a  complete  copy  of  the  plan  description 

25  (including  all  amendments  or  modifications  thereto)  or 
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1  a  complete  copy  of  the  latest  annual  report,  or  both.  He 

2  shall  in  the  same  way  furnish  a  complete  copy  of  any 

3  bargaining  agreement,  trust  agreement,  contract,  or  other 

4  instrument  under  which  the  plan  is  established  or  op- 

5  erated.  In  accordance  with  regulations  of  the  Secretary, 

6  an  administrator  may  make  a  reasonable  charge  to  cover 

7  the  cost  of  furnishing  such  complete  copies. 

8  "(d)  In  the  event  a  plan  is  provided  a  variance  with 

9  respect  to  standards  of  vesting,  funding,  or  both,  pursuant  to 

10  title  II  of  the  Retirement  Income  Security  for  Employees 

11  Act,  the  administrator  shall  furnish  or  make  available,  which- 

12  ever  is  most  practicable,  notice  of  such  action  to  each  partici- 

13  pant  in  a  manner  calculated  to  be  understood  by  the  average 

14  participant,  and  in  such  form  and  detail  and  for  such  periods 

15  as  may  be  prescribed  by  the  Secretary." 

16  Sec.  508.  (a)  Section  9(d)  of  the  Welfare  and  Pension 

17  Plans  Disclosure  Act  is  amended  to  read  as  follows: 

18  "(d)  The  Secretary  may  make  appropriate  and  neces- 

19  sary  inquiries  to  determine  violations  of  the  provisions  of 

20  this  Act,  or  any  rule  or  regulation  issued  thereunder:  Pro- 

21  vided,  however,  That  no  periodic  examination  of  the  books 

22  and  records  of  any  plan  or  fund  shall  be  conducted  more 

23  than  once  annually  unless  the  Secretary  has  reasonable  cause 

24  to  believe  there  may  exist  a  violation  of  this  Act  or  any  rule 

25  or  regulation  issued  thereunder."  * 
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1  (b)  Subsection  (h)  of  section  9  of  such  Act  is  repealed 

2  and  subsection  (i)  of  such  section  is  redesignated  as  sub- 

3  section  (h). 

4  Sec.  509.  Section  14  of  such  Act  is  amended  to  read 

5  as  follows: 

6  "Sec.  14.  (a)(1)  There  is  hereby  established  an  Advi- 

7  sory  Council  on  Employee  Welfare  and  Pension  Benefit 

8  Plans  (hereinafter  referred  to  as  the  'Council ' )  consisting  of 

9  twenty-one  members  appointed  by  the  Secretary.  Not  more 

10  than  eleven  members  of  the  Council  shall  be  members  of  the 

11  same  political  party. 

12  "(2)  Members  shall  be  appointed  from  among  persons 

13  recommended  by  groups  or  organizations  which  they  shall 

14  represent  and  shall  be  persons  qualified  to  appraise  the  pro- 
lb  grams  instituted  under  this  Act  and  the  Retirement  Income 

16  Security  for  Employees  Act. 

17  "(3)  Of  the  members  appointed,  five  shall  be  repre- 

18  sentatives  of  labor  organizations;  five  shall  be  representatives 

19  of  management;  one  representative  each  from  the  fields  of 

20  insurance,  corporate  trust,  actuarial  counseling,  investment 

21  counseling,  and  the  accounting  field;  and  six  representatives 

22  shall  be  appointed  from  the  general  public. 

23  "(4)  Members  shall  serve  for  terms  of  three  years,  ex- 

24  cept  that  of  those  first  appointed,  six  shall  be  appointed  for 

25  terms  of  one  year,  seven  shall  be  appointed  for  terms  of  two 
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1  years,  and  eight  shall  be  appointed  for  terms  of  three  years. 

2  A  member  may  be  reappointed,  and  a  member  appointed  to 

3  fill  a  vacancy  shall  be  appointed  only  for  the  remainder  of 

4  such  term.  A  majority  of  members  shall  constitute  a  quorum 

5  and  action  shall  be  taken  only  by  a  majority  vote  of  those 

6  present. 

7  "(5)  Members  shall  be  paid  compensation  at  the  rate 
g  of  $150  per  day  when  engaged  in  the  actual  performance 
9  of  their  duties  except  that  any  such  member  who  holds  an- 

10  other  office  or  position  under  the  Federal  Government  shall 

H  serve  without  additional  compensation.  Any  member  shall 

12  receive  travel  expenses,  including  per  diem  in  lieu  of  sub- 

13  sistence  as  authorized  by  section  570S  of  title  5,  United 

14  States  Code,  for  persons  in  the  Government  service  em- 

15  ployed  intermittently. 

lg  u(b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

17  Secretary  with  respect  to  the  carrying  out  of  his  functions 

lg  under  this  Act,  and  the  Retirement  Income  Security  for  Em- 

19  ployees  Act  and  to  submit  to  the  Secretary  recommendations 

20  with  respect  thereto.  The  Council  shall  meet  at  least  four 

21  times  each  year  and  at  such  other  times  as  the  Secretary 

22  requests.  At  the  beginning  of  each  regular  session  of  the  Con- 

23  gress,  the  Secretary  shall  transmit  to  the  Senate  and  House 

24  of  Representatives  each  recommendation  which  he  has  re- 

25  ceived  from  the  Council  during  the  preceding  calendar  year 
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2  and  a  report  covering  his  activities  under  the  Act  and  the 

2  Retirement  Income  Security  for  Employees  Act  for  the 

3  preceding  fiscal  year,  including  full  information  as  to  the 

4  number  of  plans  and  their  size,  the  results  of  any  studies  he 

5  may  have  mads  of  such  plans  and  the  operation  of  this  Act 
q  and  the  Retirement  Income  Security  for  Employees  Act  and 
7  such  other  information  and  data  as  he  may  deem  desirable 
g  in  connection  with  employee  welfare  and  pension  benefit  plans. 
g  "(c)  The  Secretary  shall  furnish  to  the  Council  an  ex- 

20  ecutive  secretary  and  such  secretarial,  clerical,  and  other 

22  services  as  are  deemed  necessary  to  conduct  its  business.  The 

22  Secretary  may  call  upon  other  agencies  of  the  Government 

13  for  statistical  data,  reports,  and  other  information  which  will 

14  assist  the  Council  in  the  performance  of  its  duties.'' 

15  Sec.  510.  The  Welfare  and  Pension  Plans  Disclosure 

16  Act  is  further  amended  by  renumbering  sections  15,  16,  17, 

17  and  18  as  sections  16,  17,  18,  and  19,  respectively,  and  by 

18  inserting  the  following  new  section  immediately  after  section 

19  14: 

20  "fiduciary  standards 

21  "Sec.  15.  (a)  Every  employee  benefit  fund  established 

22  to  provide  for  the  payment  of  benefits  under  an  employee's 

23  benefit  plan  shall  be  established  or  maintained  pursuant 

24  to  a  duly  executed  written  document  which  shall  set  forth 
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1  the  purpose  or  purposes  for  which  such  fund  is  established 

2  and  the  detailed  basis  on  which  payments  are  to  be  made  into 

3  and  out  of  such  fund.  Such  fund  shall  be  deemed  to  be  a 

4  trust  and  shall  be  held  for  the  exclusive  purpose  of  (1) 

5  providing  benefits  to  participants  in  the  plan  and  their 
q  beneficiaries  and  (2)  defraying  reasonable  expenses  of 
7  administering  the  plan. 


8  "(b)(1)  A  fiduciary  shall  discharge  his  duties  with 

9  respect  to  the  fund — 

10  "(A)  with  the  care  under  the  circumstances  then 

11  prevailing  that  a  prudent  man  acting  in  a  like  capacity 

12  and  familiar  with  such  matters  would  use  in  the  conduct 

13  of  an  enterprise  of  a  like  character  and  with  like  aims; 

14  and 

15  "(B)  subject  to  the  standards  in  subsection  (a) 

16  and  in  accordance  with  the  documents  and  instruments 

17  governing  the  fund  insofar  as  is  consistent  with  this  Act, 

18  except  that  (i)  any  assets  of  the  fund  remaining  upon 

19  dissolution  or  termination  of  the  fund  shall,  after  com- 

20  plete  satisfaction  of  the  rights  of  all  beneficiaries  to 

21  benefits  accrued  to  the  date  of  dissolution  or  termination, 

22  be  distributed  ratably  to  the  beneficiaries  thereof  or,  if  the 

23  trust  agreement  so  provides,  to  the  contributors  thereto; 

24  (U)  that  in  the  case  of  a  registered  pension  or  profit- 

25  sharing-retirement  plan,  such  distribution  shall  be  subject 
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1  to  the  requirements  of  the  Retirement  Income  Security 

2  for  Employees  Act  and  (Hi)  any  assets  of  the  fund, 

3  attributable  to  employee  contributions,  remaining  after 

4  complete  satisfaction  of  the  rights  of  all  beneficiaries 

5  accrued  to  the  date  of  dissolution  or  termination  shall  be 

6  •  equitably  distributed  to  the  employee  contributors  accord- 

7  ing  to  their  rate  of  contribution. 

8  "(2)  Except  as  permitted  hereunder,  a  fiduciary  shall 

9  not — 

10  "(A)  rent  or  sell  property  of  the  fund  to  any  person 

11  known  to  be  a  party  in  interest  of  the  fund; 

12  "(B)  rent  or  purchase  on  behalf  of  the  fund  any 

13  property  known  to  be  owned  by  a  party  in  interest  of 

14  the  fund; 

15  "(C)  deal  with  such  fund  in  his  own  interest  or  for 

16  his  own  account; 

17  "(D)  represent  any  other  party  with  such  fund,  or 

18  in  any  way  act  on  behalf  of  a  party  adverse  to  the  fund 

19  or  adverse  to  the  interests  of  its  participants  or  bene- 

20  ficiaries; 

21  "(E)  receive  any  consideration  from  any  party 

22  dealing  with  such  fund  in  connection  with  a  transaction 

23  involving  the  fund; 

24  "(E)  loan  money  or  other  assets  of  the  fund  to  any 

25  party  in  interest  of  thejund; 
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1  "(G)  furnish  goods,  services,  or  facilities  of  the  fund 

2  to  any  party  in  interest  of  the  fund; 

3  "(H)  permit  the  transfer  of  any  assets  or  property 

4  of  the  fund  to,  or  its  use  by  or  for  the  benefit  of,  any 

5  party  in  interest  of  the  fund;  or 

6  "(I)  permit  any  of  the  assets  of  the  fund  to  be 

7  held,  deposited,  or  invested  outside  the  United  States 

8  unless  the  indicia  of  ownership  remain  within  the  juris- 

9  diction  of  a  United  States  District  Court,  except  as 

10  authorized  by  the  Secretary  by  rule  or  regulation. 

11  "(3)  The  Secretary,  by  rules  or  regulations  or  upon 


12  application  of  any  fiduciary  or  party  in  interest,  by  order, 

13  shall  provide  for  the  exemption  conditionally  or  uncondi- 

14  tionally  of  any  fiduciary  or  class  of  fiduciaries  or  transac- 

15  Hons  or  class  of  transactions  from  all  or  part  of  the  pro- 

16  scriptions  contained  in  this  subsection  15(b)(2)  when  the 

17  Secretary  finds  that  to  do  so  is  consistent  with  the  purposes 

18  of  this  Act  and  is  in  the  interest  of  the  fund  or  class  of  funds 

19  and  the  participants  and  beneficiaries:  Provided,  however, 

20  That  any  such  exemption  shall  not  relieve  a  fiduciary  from 

21  any  other  applicable  provisions  of  this  Act. 

22  "(c)  Nothing  in  this  section  shall  be  construed  to  pro- 

23  hibit  the  fiduciary  from — 

24  "(1)   receiving  any  benefit  to  which  he  may  be 
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1  entitled  as  a  participant  or  beneficiary  in  the  plan  under 

2  which  the  fund  was  established; 

3  "(2)   receiving  any  reasonable  compensation  for 

4  services  rendered,  or  for  the  reimbursement  of  expenses 

5  properly  and  actually  incurred,  in  the  performance  of 

6  his  duties  with  the  fund,  or  receiving  in  a  fiduciary  ca- 

7  pacity  proceeds  from  any  transaction  involving  plan 

8  funds,  except  that  no  person  so  serving  who  already 

9  receives  full-time  pay  from  an  employer  or  an  association 

10  of  employers  whose  employees  are  participants  in  the 

11  plan  under  which  the  fund  was  established,  or  from  an. 

12  employee  organization  whose  members  are  participants 

13  in  such  plan  shall  receive  compensation  from  such  fund, 

14  except  for  reimbursement  of  expenses  properly  and  actu- 

15  ally  incurred  and  not  otherwise  reimbursed ; 

16  "(3)  serving  in  such  position  in  addition  to  being 
1^  an  officer,  employee,  agent,  or  other  representative  of 

18  a  party  in  interest; 

19  "(4)  engaging  in  the  following  transactions: 

20  "(A)  holding  or  purchasing  on  behalf  of  the 

21  fund  any  security  which  has  been  issued  by  an  em- 

22  ployer  whose  employees  are  participants  in  the  plan, 

23  under  which  the  fund  was  established  or  a  corpo- 

24  ration  controlling,  controlled  by,  or  under  common 
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1  control  with  such  employer,  except  that  (i)  the  pur- 

2  chase  of  any  security  is  for  no  more  than  adequate 

3  consideration  in  money  or  money  s  worth,  and  (ii) 

4  that  if  an  employee  benefit  fund  is  one  which  pro- 

5  vides  primarily  for  benefits  of  a  stated  amount,  or 

6  an  amount  determined  by  an  employee's  compen- 

7  sation,  an  employee  s  period  of  service,  or  a  com- 

8  bination  of  both,  or  money  purchase  type  benefits 

9  based  on  fixed  contributions  which  are  not  geared 

10  to  the  employer's  profits,  no  investment  shall  be 

11  held  or  made  by  a  fiduciary  of  such  a  fund  in 

12  securities  of  such  employer  or  of  a  corporation  con- 

13  trolling,  controlled  by,  or  under  common  control 

14  with  such  employer,  if  such  investment,  when  added 

15  to  such  securities  already  held,  exceeds  10  per  cen- 

16  turn  of  the  fair  market  value  of  the  assets  of  the 

17  fund.  Notwithstanding  the  foregoing,  such  10  per 

18  centum  limitation  shall  not  apply  to  profit  sharing, 

19  stock  bonus,  thrift  and  savings  or  other  similar  plans 

20  which  explicitly  provide  that  some  or  all  of  the  plan 

21  funds  may  be  invested  in  securities  of  such  employer 

22  or  a  corporation  controlling,  controlled  by,  or  under 

23  common  control  with  such  employer,  nor  shall  said 

24  plans  be  deemed  to  be  limited  by  any  diversifica- 

25  Hon  rule  as  to  plan  funds  which  may  be  invested  in 
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1  such  securities.  Profit-sharing,  stock  bonus,  thrift,  or 

2  other  similar  plans,  which  are  in  existence  on  the  date 

3  of  enactment  and  which  allow  investment  in  such 

4  securities  without  explicit  provision  in  the  plan, 

5  shall  remain  exempt  from  the  10  per  centum  limi- 

6  tation  until  the  expiration  of  one  year  from  the 

7  date  of  enactment  of  the  Retirement  Income  Security 

8  for  Employees  Act.  Nothing  contained  in  this 

9  subparagraph  shall  be  construed  to  relieve  profit- 

10  sharing,  stock  bonus,  thrift  and  savings  or  other 

11  similar  plans  from  any  other  applicable  require- 

12  ments  of  this  section; 

13  "(B)  purchasing  on  behalf  of  the  fund  any 

14  security  or  selling  on  behalf  of  the  fund  any  security 

15  which  is  acquired  or  held  by  the  fund,  to  or  from  a 

16  party  in  interest,  if  (i)  at  the  time  of  such  purchase 

17  or  sale  the  security  is  of  a  class  of  securities  which  is 

18  listed  on  a  national  securities  exchange  registered 

19  under  the  Securities  Exchange  Act  of  1934  or  which 

20  has  been  listed  for  more  than  one  month  ( at  the  time 

21  of  such  sale  or  purchase)  on  an  electronic  quotation 

22  system  administered  by  a  national  securities  associa- 

23  tion  registered  under  the  Securities  Exchange  Act  of 

24  1934,  (ii)  no  brokerage  commission,  fee  (except  for 

25  customary  transfer  fees),  or  other  remuneration  is 
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2  paid  in  connection  with  such  transaction,  (Hi)  ade- 

2  quote  consideration  is  paid,  and  (iv)  that  in  the 

3  event  the  security  is  one  described  in  subparagraph 

4  (A),  the  transaction  has  received  the  prior  approval 

5  of  the  Secretary; 

q  "(5)  making  any  loan  to  participants  or  benefi- 

7  claries  of  the  plan  under  which  the  fund  was  established 

g  where  such  loans  are  available  to  all  participants  or 

9  beneficiaries  on  a  nondiscriminatory  basis  and  are  made 

10  in  accordance  with  specific  provisions  regarding  such 

H  loans  set  forth  in  the  plan  and  are  not  otherwise  in- 

12  consistent  with  the  purposes  of  this  Act; 

13  "(6)    contracting    or    making    reasonable  arrange- 

24  ments  with  a  party  in  interest  for  office  space  and  other 

25  services  necessary  for  the  operation  of  the  plan  and  pay- 
IQ  ing  reasonable  compensation  therefor; 

27  "(7)  following  the  specific  instructions  in  the  trust 

2g  instrument  or  other  document  governing  the  fund  insofar 

29  as  consistent  with  the  specific  prohibitions  listed  in  sub- 

20  section  (b)(2) ; 

22  "(&)  taking  action  pursuant  to  an  authorization  in 

22  the  trust  instrument  or  other  document  governing  the 

23  fund,  provided  such  action  is  consistent  with  the  pro- 

24  visions  of  subsection  (b). 

25  "(d)  Any  fiduciary  who  breaches  any  of  the  respon- 
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1  sibilities,  obligations,  or  duties  imposed  upon  fiduciaries  by 

2  this  Act  shall  be  personally  liable  to  such  fund  for  any  losses 

3  to  the  fund  resulting  from  such  breach,  and  to  pay  to  such 

4  fund  any  profits  which  have  inured  to  such  fiduciary  through 

5  use  of  assets  of  the  fund. 

6  "(e)  When  two  or  more  fiduciaries  undertake  jointly 

7  the  performance  of  a  duty  or  the  exercise  of  a  power,  or 

8  where  two  or  more  fiduciaries  are  required  by  an  instrument 

9  governing  the  fund  to  undertake  jointly  the  performance  of  a 

10  duty  or  the  exercise  of  power,  but  not  otherwise,  each  of 

11  such  fiduciaries  shall  have  the  duty  to  prevent  any  other 

12  such  cofiduciary  from  committing  a  breach  of  responsi- 

13  bility,  obligation,  or  duty  of  a  fiduciary  or  to  compel  such 

14  other  cofiduciary  to  redress  such  a  breach,  except  that  no 

15  fiduciary  shall  be  liable  for  any  consequence  of  any  act 

16  or  failure  to  act  as  a  cofiduciary  who  is  undertaking  or  is 

17  required  to  undertake  jointly  any  duty  or  power  if  he  shall 

18  object  in  writing  to  the  specific  action  and  promptly  file  a 

19  copy  of  his  objection  with  the  Secretary. 

20  "(f)  No  fiduciary  may  be  relieved  from  any  respon- 

21  sibility,  obligation,  or  duty  imposed  by  law,  agreement,  or 

22  otherwise.  Nothing  herein  shall  preclude  any  agreement  allo- 

23  eating  specific  duties  or  responsibilities  among  fiduciaries, 

24  or  bar  any  agreement  of  insurance  coverage  or  indemnifi- 
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1  cation  affecting  fiduciaries,  unless  specifically  disapproved 

2  by  the  Secretary. 

3  "(g)  A  fiduciary  shall  not  be  liable  for  a  violation  of 

4  this  Act  committed  before  he  became  a  fiduciary  or  after  he 

5  ceased  to  be  a  fiduciary. 

6  "(h)  No  individual  who  has  been  convicted  of,  or  has 

7  been  imprisoned  as  a  result  of  his  conviction  of:  robbery, 

8  bribery,  extortion,  embezzlement,  grand  larceny,  burglary, 

9  arson,  violation  of  narcotics  laws,  murder,  rape,  kidnaping, 

10  perjury,  assault  with  intent  to  kill,  assault  which  inflicts 

11  grevious  bodily  injury,  any  crime  described  in  section  9(a) 

12  (1)  of  the  Investment  Company  Act  of  1940,  or  a  violation 

13  of  any  provision  of  the  Welfare  and  Pension  Plans  Dis- 

14  closure  Act,  or  a  violation  of  section  302  of  the  Labor- 

15  Management  Relations  Act  of  1947  (61  Stat.  157,  as 
15  amended),  or  a  violation  of  chapter  63  of  title  18,  United 

17  States  Code,  or  a  violation  of  section  874,  1027,  1503,  1505, 

18  1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

19  or  a  violation  of  the  Labor-Management  Reporting  and  Dis- 

20  closure  Act  of  1959  (73  Stat.  519,  as  amended),  or  con- 

21  spiracy  to  commit  any  such  crimes  or  attempt  to  commit 

22  any  such  crimes  or  a  crime  in  which  any  of  the  foregoing 

23  crimes  is  an  element,  shall  serve — 

24  "(1)  as  an  administrator,  officer,  trustee,  custodian, 

25  counsel,  agent,  employee  (other  than  as  an  employee 
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1  performing  exclusive  clerical  or  janitorial  duties)  or 

2  other  fiduciary  position  of  any  employee  benefit  plan;  or 

3  "(2)  as  a  consultant  to  any  employee  benefit  plan, 

4  during  or  for  five  years  after  such  conviction  or  after 

5  the  end  of  such  imprisonment,  unless  prior  to  the  end 

6  of  such  five-year  period,  in  the  case  of  a  person  so  con- 

7  victed  or  imprisoned,  (A)  his  citizenship  rights  having 

8  been  revoked  as  a  result  of  such  conviction,  have  been 

9  fully  restored,  or  (B)  the  Secretary  determines  that  such 

10  persons  service  in  any  capacity  referred  to  in  clause  (1) 

11  or  (2)  would  not  be  contrary  to  the  purposes  of  this 

12  Act.  No  person  shall  knowingly  permit  any  other  person 

13  to  serve  in  any  capacity  referred  to  in  clause  (1)  or  (2) 

14  in  violation  of  this  subsection.  Any  person  who  willfully 

15  violates  this  subsection  shall  be  fined  not  more  than 

16  $10,000  or  imprisoned  for  not  more  than  one  year,  or 

17  both.  For  the  purposes  of  this  subsection,  any  person 

18  shall  be  deemed  to  have  been  'convicted'  and  under  the 

19  disability  of  'conviction  from  the  date  of  the  judgment 

20  of  the  trial  court  or  the  date  of  the  final  sustaining  of 

21  such  judgment  on  appeal,  whichever  is  the  later  event, 

22  regardless  of  whether  such  conviction  occurred  before  or 
•  23  after  the  date  of  enactment  of  this  section.  For  the  pur- 

24  poses  of  this  subsection,  the  term  'consultant'  means  any 

25  person  who,  for  compensation,  advises  or  represents  an 

25-028  O  -  76  -  vol.  1  -  40 
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1  employee  benefit  plan  or  who  provides  other  assistance 

2  to  such  plan,  concerning  the  establishment  or  operation 

3  of  such  plan. 

4  "(i)  All  investments  and  deposits  of  the  funds  of  an 

5  employee  benefit  fund  and  all  loans  made  out  of  any  such 

6  fund  shall  be  made  in  the  name  of  the  fund  or  its  nominee, 

7  and  no  employer  or  officer  or  employee  thereof,  and  no  labor 

8  organization,  or  officer  or  employee  thereof,  shall  either 

9  directly  or  indirectly  accept  or  be  the  beneficiary  of  any 

10  fee,  brokerage,  commission,  gift,  or  other  consideration  for 

11  or  on  account  of  any  loan,  deposit,  purchase,  sale,  payment, 

12  or  exchange  made  by  or  on  behalf  of  the  fund. 

13  "(j)  In  order  to  provide  for  an  orderly  disposition  of 

14  any  investment,  or  termination  of  any  service,  the  retention 

15  or  continuation  of  which  would  be  deemed  to  be  prohibited. 
IQ  by  this  Act,  and  in  order  to  protect  the  interest  of  the  fund 
yj  and  its  participants  and  its  beneficiaries,  the  fiduciary  may 
lg  in  his  discretion  effect  the  disposition  of  such  investment  or 
!9  termination  of  such  service  within  three  years  after  the  date 

20  of  enactment  of  this  Act,  or  within  such  additional  time  as  the 

21  Secretary  may  by  rule  or  regulation  allow,  and  such  action 

22  shall  be  deemed  to  be  in  compliance  with  this  Act. 

23  "(k)  In  accordance  with  regulations  of  the  Secretary, 

24  every  employee  benefit  plan  subject  to  this  Act  shall — 

25  "(1)  provide  adequate  notice  in  writing  to  any  par- 
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1  ticipant  or  beneficiary  whose  claim  for  benefits  from  the 

2  plan  has  been  denied,  setting  forth  the  specific  reasons 

3  for  such  denial,  written  in  a  manner  calculated  to  be 

4  understood  by  the  participant,  and 

5  "(2)  afford  a  reasonable  opportunity  to  any  par- 

6  ticipant  whose  claim  for  benefits  has  been  denied  for  a 

7  full  and  fair  review  by  the  plan  administrator  of  the 

8  decision  denying  fhe  claim. 

9  "(I)  An  employee  benefit  plan  subject  to  this  Act  or  the 

10  Retirement  Income  Security  for  Employees  Act,  which  pro- 

11  vides  an  optional  death  benefit  of  any  kind,  or  in  any  form, 

12  shall  not  provide  that  such  option  may  be  waived  by  default 

13  or  in  any  manner  other  than  in  a  writing  signed  by  the  par- 

14  ticipant,  after  such  participant  receives  a  written  explanation 

15  of  the  terms  and  conditions  of  the  option  and  the  effect  of 

16  such  waiver." 

17  TITLE  VI— ENFORCEMENT 

18  Sec.  601.  Whenever  the  Secretary — 

19  (1)  determines,  in  the  case  of  a  pension  or  profit- 

20  sharing-retirement  plan  required  to  be  registered  under 

21  this  Act,  that  no  application  for  registration  has  been 

22  filed  in  accordance  with  section  102,  or 

23  (2)  issues  an  order  under  section  107  denying  or 

24  canceling  the  certificate  of  registration  of  a  pension  or 

25  profit-sharing-retirement  plan,  or 
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1  (3)  determines,  in  the  case  of  a  pension  plan  sub- 

2  ject  to  title  II,  that  there  has  been  a  failure  to  make 

3  required  contributions  to  the  plan  in  accordance  with  the 

4  provisions  of  this  Act  or  to  pay  required  assessments 

5  or  to  pay  such  other  fees  or  moneys  as  may  be  required 

6  under  this  Act, 

7  the  Secretary  may  petition  any  district  court  of  the  United 

8  States  having  jurisdiction  of  the  parties,  or  the  United  States 

9  District  Court  for  the  District  of  Columbia,  for  an  order 

10  requiring  the  employer  or  other  person  responsible  for  the 

11  administration  of  such  plan  to  comply  with  the  require- 

12  ments  of  this  Act  as  will  qualify  such  plan  for  registration 

13  or  compel  or  recover  the  payment  of  required  contributions, 

14  assessments,  premiums,  fees,  or  other  moneys. 

15  Sec.  602.  Whenever  the  Secretary  has  reasonable  cause 

16  to  believe  that  an  employees'  benefit  fund  is  being  or  has 
I?  been  administered  in  violation  of  the  requirements  of  the  Wel- 
1®  fare  and  Pension  Plans  Disclosure  Act  or  the  documents 

19  governing  the  establishment  or  operation  of  the  fund,  the 

20  Secretary  may  petition  any  district  court  of  the  U nited  States 

21  having  jurisdiction  of  the  parties  or  the  United  States  Dis- 

22  trict  Court  for  the  District  of  Columbia  for  an  order  (1) 

requiring  return  to  such  fund  of  assets  transferred  from  such 

24  fund  in  violation  of  the  requirements  of  such  Act  (2)  re- 
25 

quiring  payment  of  benefits  denied  to  any  participant  or 

26 

beneficiary  due  to  violation  of  the  requirements  of  such 
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1  Act,  and  (3)  restraining  any  conduct  in  violation  of  the 

2  fiduciary  requirements  of  such  Act,  and  granting  such  other 

3  relief  as  may  be  appropriate  to  effectuate  the  purposes  of  this 

4  Act,  including,  but  not  limited  to,  removal  of  a  fiduciary  who 

5  has  failed  to  carry  out  his  duties  and  the  removal  of  any  per- 

6  son  who  is  serving  in  violation  of  the  requirements  of  section 

7  15(h)  of  the  Welfare  and  Pension  Plans  Disclosure  Act 

8  Sec.  603.  Civil  actions  for  appropriate  relief,  legal  or 

9  equitable,  to  redress  or  restrain  a  breach  of  any  respon- 

10  sibility,  obligation  or  duty  of  a  fiduciary,  including  but  not 

11  limited  to,  the  removal  of  a  fiduciary  who  has  failed  to  carry 

12  out  his  duties  and  the  removal  of  any  person  who  is  serving 

13  in  violation  of  the  requirements  of  section  15(h)  of  the  Wel- 

14  fare  and  Pension  Plans  Disclosure  Act  or  against  any  person 

15  who  has  transferred  or  received  any  of  the  assets  of  a  plan 

16  or  fund  in  violation  of  the  fiduciary  requirements  of  the  Wei- 
ll fare  and  Pension  Plans  Disclosure  Act  or  in  violation  of  the 

18  document  or  documents  governing  the  establishment  or  oper- 

19  ation  of  the  fund,  may  be  brought  by  any  participant  or 

20  beneficiary  of  any  employ eee  benefit  plan  or  fund  subject  to 

21  the  Welfare  and  Pension  Plans  Disclosure  Act  in  any  court 

22  of  competent  jurisdiction,  State  or  Federal,  or  the  United 

23  States  District  Court  for  the  District  of  Columbia,  without 

24  respect  to  the  amount  in  controversy  and  without  regard  to 

25  the  citizenship  of  the  parties.  Where  such  action  is  brought 
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1  in  a  district  court  of  the  United  States,  it  may  be  brought  in 

2  the  district  where  the  plan  is  administered,  where  the  breach 

3  took  place,  or  where  a  defendant  resides  or  may  be  found,  and 

4  process  may  be  served  in  any  other  district  where  a  defend- 

5  ant  resides  or  may  be  found.  Such  actions  may  also  be  brought 

6  by  a  participant  or  beneficiary  as  a  representative  party  on 

7  behalf  of  all  participants  or  beneficiaries  similarly  situated. 

8  Sec.  604.  Suits  by  a  participant  or  beneficiary  for  bene- 

9  fits  from  an  employee  benefit  plan  or  fund,  subject  to  the 

10  Welfare  and  Pension  Plans  Disclosure  Act,  may  be  brought 

11  in  any  court  of  competent  jurisdiction,  State  or  Federal,  or 

12  the  United  States  District  Court  for  the  District  of  Columbia, 

13  without  respect  to  the  amount  in  controversy  and  without 

14  regard  to  the  citizenship  of  the  parties,  against  any  such  plan 

15  or  fund  to  recover  benefits  due  him  required  to  be  paid  from 

16  such  plan  or  fund  pursuant  to  the  document  or  documents 

17  governing  the  establishment  or  operation  of  the  plan  or  fund, 

18  or  to  clarify  his  rights  to  future  benefits  under  the  terms  of 

19  the  plan.  Where  such  action  is  brought  in  a  district  court 

20  of  the  United  States,  it  may  be  brought  in  the  district  where 

21  the  plan  is  administered,  or  where  a  defendant  resides  or 

22  may  be  found,  and  process  may  be  served  in  any  other  district 

23  where  a  defendant  resides  or  may  be  found.  Such  actions 

24  may  also  be  brought  by  a  participant  or  beneficiary  as  a 
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1  representative  party  on  behalf  of  all  participants  or  bene- 

2  ficiaries  similarly  situated. 

3  Sec.  605.  (a)  In  any  action  brought  under  section  603 

4  or  604,  the  court  in  its  discretion  may — 

5  (1)  allow  a  reasonable  attorney's  fee  and  costs  of 
q  the  action  to  any  party; 

7  (2)  require  the  plaintiff  to  post  security  for  pay- 

8  ment  of  costs  of  the  action  and  reasonable  attorney's  fees. 

9  (b)  A  copy  of  the  complaint  in  any  action  brought  un- 

10  der  section  603  or  604  shall  be  served  upon  the  Secretary 

11  by  certified  mail,  who  shall  have  the  right,  in  his  discretion, 

12  to  intervene  in  the  action. 

13  (c)  Notwithstanding  any  other  law,  the  Secretary  shall 

14  have  the  right  to  remove  an  action  brought  under  section 

15  603  or  604  from  a  State  court  to  a  district  court  of  the 

16  United  States,  if  the  action  is  one  seeking  relief  of  the  kind 

17  the  Secretary  is  authorized  to  sue  for  under  this  Act.  Any 

18  such  removal  shall  be  prior  to  the  trial  of  the  action  and  shall 

19  be  to  a  district  court  where  the  Secretary  could  have  initiated 

20  the  action. 

21  Sec.  606.  The  provisions  of  the  Act  entitled  "An  Act 

22  to  amend  the  Judicial  Code  and  to  define  and  limit  the 

23  jurisdiction  of  courts  sitting  in  equity,  and  for  other  pur- 
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1  poses",  approved  March  23,  1932,  shall  not  be  applicable 

2  with  respect  to  suits  brought  under  this  title. 

3  Sec.  607.  Suits  by  an  administrator  or  fiduciary  of  a 

4  pension  plan,  a  profit-sharing-retirement  plan,  or  an  em- 

5  ployees'  benefit  fund  subject  to  the  Welfare  and  Pension 

6  Plans  Disclosure  Act,  to  review  a  final  order  of  the  Secretary, 

7  to  restrain  the  Secretary  from  taking  any  action  contrary  to 

8  the  provisions  of  this  Act,  or  to  compel  action  required  under 

9  this  Act,  may  be  brought  in  the  name  of  the  plan  or  fund  in 

10  the  district  court  of  the  United  States  for  the  district  where 

11  the  fund  has  its  principal  office,  or  in  the  United  States  Dis- 

12  trict  Court  for  the  District  of  Columbia. 

13  Sec.  608.  Amy  action,  suit,  or  proceeding  based  upon  a 

14  violation  of  this  Act  or  the  Welfare  and  Pension  Plans  Dis- 

15  closure  Act  shall  be  commenced  within  five  years  after  the 

16  violation  occurs.  In  the  case  of  fraud  or  concealment,  such 

17  action,  suit,  or  proceeding  shall  be  commenced  within  five 

18  years  of  the  date  of  discovery  of  such  violation. 

19  Sec.  609.  (a)  It  is  hereby  declared  to  be  the  express 

20  intent  of  Congress  that,  except  for  actions  authorized  by 

21  section  604  of  this  title,  the  provisions  of  this  Act  or  the 

22  Welfare  and  Pension  Plans  Disclosure  Act  shall  super- 

23  sede  any  and  all  laws  of  the  States  and  of  political  subdivi- 

24  sions  thereof  insofar  as  they  may  now  or  hereafter  relate  to 

25  the  subject  matters  regulated  by  this  Act  or  the  Welfare  and 
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1  Pension  Plans  Disclosure  Act,  except  that  nothing  herein 

2  shall  be  construed — 

3  (1)  to  exempt  or  relieve  any  employee  benefit  plan 

4  not  subject  to  this  Act  or  the  Welfare  and  Pension  Plans 

5  Disclosure  Act  from  any  law  of  any  State; 

6  (2)  to  exempt  or  relieve  any  person  from  any  law 

7  of  any  State  which  regulates  insurance,  banking,  or  se- 

8  curities  or  to  prohibit  a  State  from  requiring  that  there 

9  be  filed  with  a  State  agency  copies  of  reports  required  by 

10  this  Act  to  be  filed  with  the  Secretary;  or 

11  (3)  to  alter,  amend,  modify,  invalidate,  impair,  or 

12  supersede  any  law  of  the  United  States  other  than  the 

13  Welfare  and  Pensidn  Plans  Disclosure  Act  or  any  rule 

14  or  regulation  issued  under  any  law  except  as  specifically 

15  provided  in  this  Act. 

16  (b)  Subsection  (a)  of  this  section  shall  not  be  deemed 

17  to  prevent  any  State  court  from  asserting  jurisdiction  in  any 

18  action  requiring  or  permitting  an  accounting  by  a  fiduciary 

19  during  the  operation  of  an  employee  benefit  fund  subject  to  the 

20  Welfare  and  Pension  Plans  Disclosure  Act  or  upon  the  ter- 

21  mination  thereof  or  from  asserting  jurisdiction  in  any  action 

22  by  a  fiduciary  requesting  instructions  from  the  court  or 

23  seeking  an  interpretation  of  the  trust  instrument  or  other 

24  document  governing  the  fund.  In  any  such  action — 

25  (1)  the  provisions  of  this  Act  and  the  Welfare  and 
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1  Pension  Plans  Disclosure  Act  shall  supersede  any  and 

2  all  laws  of  the  State  and  of  political  subdivisions  thereof, 

3  insofar  as  they  may  now  or  hereafter  relate  to  the 

4  fiduciary,  reporting,  and  disclosure  responsibilities  of 

5  persons  acting  for  or  on  behalf  of  employee  benefit  plans 

6  or  on  behalf  of  employee  benefit  funds  subject  to  the  Wel- 

7  fare  and  Pension  Plans  Disclosure  Act  except  insofar  as 

8  they  may  relate  to  the  amount  of  benefits  due  beneficiaries 

9  under  the  terms  of  the  plan; 

10  (2)  notwithstanding  any  other  law,  the  Secretary 

11  or,  in  the  absence  of  action  by  the  Secretary,  a  partic- 

12  ipant  or  beneficiary  of  the  employee  benefit  plan  or  fund 

13  affected  by  this  subsection,  shall  have  the  right  to  remove 

14  such  action  from  a  State  court  to  a  district  court  of  the 

15  United  States  if  the  action  involves  an  interpretation  of 

16  the  fiduciary,  or  reporting,  and  disclosure  responsibilities 

17  of  persons  acting  on  behalf  of  employee  benefit  plans 

18  subject  to  the  Welfare  and  Pension  Plans  Disclosure  Act; 

19  (3)  the  jurisdiction  of  the  State  court  shall  be  con- 

20  ditioned  upon — 

21  (A)  written  notification,  sent  to  the  Secretary 

22  by  registered  mail  at  the  time  such  action  is  filed, 

23  identifying  the  parties  to  the  action,  the  nature  of 

24  the  action,  and  the  plan  involved;  and  satisfactory 

25  evidence  presented  to  the  court  that  the  participants 
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1  and  beneficiaries  have  been  adequately  notified  with 

2  respect  to  the  action;  and 

3  (B)  the  right  of  the  Secretary  or  of  a  partici- 

4  pant  or  beneficiary  to  intervene  in  the  action  as  an 

5  interested  party. 

6  Sec.  610.  It  shall  be  unlawful  for  any  person  to  dis- 


7  charge,  fine,  suspend,  expel,  discipline,  or  discriminate  against 

8  a  participant  or  beneficiary  for  exercising  any  right  to 

9  which  he  is  entitled  under  the  provisions  of  the  plan,  this 

10  Act,  or  the  Welfare  and  Pension  Plans  Disclosure  Act,  or 

11  for  the  purpose  of  interfering  with  the  attainment  of  any 

12  right  to  which  such  participant  may  become  entitled  under 

13  the  plan,  this  Act,  or  the  Welfare  and  Pension  Plans  Dis- 

14  closure  Act.  The  provisions  of  sections  602  and  603  shall 

15  be  applicable  in  the  enforcement  of  this  section. 

16  Sec.  611.  It  shall  be  unlawful  for  any  person  through 

17  the  use  of  fraud,  force,  or  violence,  or  threat  of  the  use  of 

18  force  or  violence,  to  restrain,  coerce,  intimidate,  or  attempt 

19  to  restrain,  coerce,  or  intimidate  any  participant  or  bene- 

20  ficiary  for  the  purpose  of  interfering  with  or  preventing  the 

21  exercise  of  any  right  to  which  he  is  or  may  become  entitled 

22  under  the  plan,  this  Act,  or  the  Welfare  and  Pension  Plans 

23  Disclosure  Act.  Any  person  who  willfully  violates  this  section 

24  shall  be  fined  $10,000  or  imprisoned  for  not  more  than  one 

25  year,  or  both. 


586 


198 

1  TITLE  VII— EFFECTIVE  DATES 

2  Sec.  701.  (a)  Sections  101,  102,  103,  and  104,  part  D 

3  of  title  II,  title  V,  and  title  VI  of  this  Act  shall  become  effeo- 

4  tive  upon  the  date  of  enactment  of  this  Act 

5  (b)  Title  II  (except  part  D  thereof)  of  this  Act  shall 

6  become  effective  three  years  after  the  date  of  enactment  of 

7  this  Act,  and  titles  III  and  IV  of  this  Act  shall  become 

8  effective  one  year  after  the  date  of  enactment  of  this  Act. 
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Report 

No.  93-127 


SENATE 


RETIREMENT   INCOME   SECURITY   FOR  EMPLOYEES 

ACT  OF  1973 


April  18,  1973—  Ordered  to  be  printed 


Mr.  Williams,  from  the  Committee  on  Labor  and  Public  Welfare, 
submitted  the  following 

REPORT 

[To  accompany  S.  4] 

The  Committee  on  Labor  and  Public  Welfare,  to  which  was  referred 
the  bill  (S.  4)  to  strengthen  and  improve  the  protections  and  interests 
of  participants  and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  having  considered  the  same,  reports  favorably  thereon 
with  an  amendment  and  recommends  that  the  bill  as  amended  do  pass. 

I.  Synopsis 

The  provisions  of  S.  4  are  addressed  to  the  issue  of  whether  American 
working  men  and  women  shall  receive  private  pension  plan  benefits 
which  they  have  been  led  to  believe  would  be  theirs  upon  retire- 
ment from  working  lives.  It  responds  by  mandating  protective 
measures,  and  prescribing  minimum  standards  for  promised  benefits. 

The  purpose  of  S.  4  is  to  prescribe  legislative  remedies  for  the 
various  deficiencies  existing  in  the  private  pension  plan  systems 
which  have  been  determined  by  the  Senate  Subcommittee's  compre- 
hensive study  of  such  plans.  This  legislation  would  authorize  the  estab- 
lishment within  the  Department  of  Labor  of  an  Office  of  Pension  and 
Welfare  Plan  Administration  which  would  implement  specified  and 
required  standards  of  vesting,  funding,  reinsurance,  disclosure  and 
fiduciary  standards,  and  a  voluntary  program  of  portability  of  vested 
pension  credits.  That  office  would  also  be  charged  with  enforcement 
of  the  provisions  of  the  Act. 

The  Act  imposes  minimum  vesting  requirements  in  pension  plans, 
whereby  employees,  after  eight  years  of  service,  will  be  entitled  to  a 
vested  nonforfeitable  right  to  30%  of  their  accrued  pension  benefits, 
and,  thereafter,  each  year  will  acquire  an  additional  10%  to  such  right 
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until,  at  the  end  of  15  years'  service,  they  will  be  entitled  to  100% 
vested  benefits.  Where  plans  are  determined  by  the  Secretary  of 
Labor  to  contain  vesting  formulas  which  provide  a  degree  of  vesting 
protection  as  equitable  as  the  vesting  schedule  in  the  bill,  compliance 
with  the  statutory  vesting  schedule  may  be  waived  by  the  Secretary. 
Pension  plan  participants  would  be  vested  in  the  accrued  pension 
benefits  attributable  to  service  with  their  employer  performed  both 
before  and  after  the  effective  date  of  the  Act. 

Under  specified  circumstances,  where  the  vesting  requirements 
would  increase  costs  or  contributions  to  an  extent  that  "substantial 
economic  injury"  would  result  to  the  employer  and  to  the  participant? ' 
interests,  the  Secretary  may  defer  compliance  with  the  vesting  provi- 
sions for  a  period  not  to  exceed  five  years. 

The  Act  establishes  minimum  funding  requirements  for  pension 
plans  to  assure  that  all  unfunded  pension  liabilities  of  the  plan  will 
be  funded  over  a  30-year  period.  However,  the  Secretary  of  Labor 
is  authorized  to  permit  variances  from  such  funding  requirements  to 
plans  which  qualify  under  appropriate  conditions. 

It  establishes  a  voluntary  program  for  portability  of  pension  credits 
through  a  central  fund,  whereby  employees  of  participating  employ- 
ers may  transfer  vested  credits  from  one  employer  to  another  upon 
change  of  employment. 

A  plan  termination  insurance  program  is  established  to  guarantee 
that  vested  pension  credits  of  employees  will  be  paid  upon  termina- 
tion of  a  pension  plan  when  there  are  not  sufficient  assets  to  pay  the 
workers'  vested  benefits.  It  insures  benefits  already  earned  and  vested 
under  the  terms  of  the  pension  plan,  prior  to  the  date  of  enactment. 

The  bill  prescribes  new  and  stringent  rules  of  conduct  required 
for  trustees  and  fiduciaries  administering  employee  benefit  funds,  and 
prohibits  conflicts  of  interest  and  various  specific  practices  to  prevent 
actual  or  potential  misuse  of  such  funds. 

It  requires  additional  and  comprehensive  disclosure  of  vital  data 
in  reports  to  be  filed  with  the  Federal  Government,  and  understand- 
able explanations  to  workers  of  their  rights  and  obligations  under  their 
pension  plans. 

The  bill  makes  it  unlawful  for  any  person  to  discharge,  suspend, 
expel,  fine,  discipline  or  discriminate  against  participants  in  order  to 
interfere  with  their  rights  under  the  plan  or  the  Act  or  for  the  purpose 
of  preventing  the  attainment  of  their  rights  under  the  plan  or  the  Act . 
It  is  made  a  criminal  offense  to  use  fraud,  force  or  violence,  or  threats 
thereof,  in  this  connection. 

Finally,  it  establishes  federal  jurisdiction  and  adequate  remedies 
to  both  the  Government  and  individual  worker  for  judicial  and  ad- 
ministrative enforcement  of  the  bill's  provisions,  including  recovery  of 
pension  benefits  due. 

II.  Background 

History  of  Pension  Plan  Regulation 

The  growth  of  the  private  pension  industry  in  the  United  States, 
which  began  before  the  turn  of  tie  century,  had  been  gradual  until  the 
years  preceding  World  War  II.  By  1925,  there  were  about  400  private 
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pension  plans  in  operation.  However,  as  time  progressed  and  American 
attitudes  and  beliefs  regarding  retirement  security  changed,  as  a  re- 
sult of  the  Depression,  and  the  subsequent  passage  in  1935  of  the 
Social  Security  Act  and  the  Railroad  Retirement  Act,  a  steady  in- 
crease in  the  growth  of  the  private  pension  plan  system  began.  The 
wage  freezes,  imposed  during  World  War  II  and  the  Korean  conflict, 
contributed  to  the  acceleration  of  this  growth.  Increases  in  fringe 
and  retirement  benefits  during  these  crucial  periods  became  a  means 
of  compensating  workers  in  lieu  of  increased  wages,  thus  making  pen- 
sion benefits  a  form  of  deferred  wages. 

In  1947,  stemming  from  a  suit  filed  with  the  National  Labor  Rela- 
tions Board,  the  U.S.  District  Court  decided  that  pensions  were  a 
form  of  remuneration  for  labor  within  the  terms  of  the  National 
Labor  Relations  Act  (1935)  and,  accordingly,  they  were  recognized 
as  mandatory  subjects  of  the  collective  bargaining  process.  This 
decision  was  upheld  by  the  Seventh  Circuit  Court  of  Appeals  in  1948 
and  paved  the  way  for  the  rapid  growth  of  collectively-bargained 
pension  plans  and  the  expansion  of  pension  benefits  to  union  members. 
(Inland  Steel  Company  v.  NLRB,  170  F.  2d  247  (7th  Cir.  1948),  cert, 
denied,  336  U.S.  960  (1949).) 

In  1940,  an  estimated  four  million  employees  were  covered  by  pri- 
vate pensions;  in  1950,  the  figure  had  more  than  doubled  to  9.8  million; 
in  1960,  over  21  million  employees  were  covered;  and  in  1973,  approxi- 
mately 30  million  workers  participated.  Currently,  about  one-half  of 
our  industrial  work  force  in  the  United  States  are  members  and 
participants  of  private  pension  plans.  It  is  projected  that  by  1980, 
42.3  million  workers  will  be  covered  by  private  pension  plans.  The 
growth  of  the  assets  owned  or  controlled  by  pension  funds  has  closely 
paralleled  this  expansive  growth.  Total  estimated  assets  of  pension 
plans  have  accelerated  from  $2.4  billion  in  1940  to  $150  billion  in  1973 
and  are  increasing  at  a  rate  projected  to  exceed  $250  billion  by  1980. 

This  rapid  growth  has  constituted  the  basis  for  legislative  efforts  by 
both  the  federal  and  various  state  governments  to  gain  some  regulatory 
jurisdiction  over  private  pension  plans  to  assure  effective  and  equitable 
performance.  Various  aspects  of  pension  plans  have  been  affected  to 
some  degree  by  most  of  the  major  labor  legislation  of  the  twentieth 
century,  including  the  National  Labor  Relations  Act  (1935),  the 
Labor-Management  Relations  Act  (1947),  and  the  Labor-Management 
Reporting  and  Disclosure  Act  (1959).  However,  not  until  1958,  with 
the  enactment  of  the  Welfare  and  Pension  Plans  Disclosure  Act,  was 
legislation  effected  which  was  specifically  designed  to  exercise  regula- 
tory controls  over  pension  and  welfare  funds.  Based  upon  disclosure  of 
malfeasance  and  improper  activities  by  pension  administrators,  trust- 
ees, or  fiduciaries,  the  Act  was  amended  in  1962  to  designate  certain 
acts  of  conduct  as  federal  crimes  when  they  occurred  in  connection 
with  welfare  and  pension  plans.  The  amendments  also  conferred  in- 
vestigatory and  various  regulatory  powers  upon  the  Secretary  over 
pension  and  welfare  funds.  In  the  decade  since  the  amendments  were 
enacted,  experience  has  shown  that,  despite  intermittent  enforcement 
of  the  reporting  requirements  and  the  criminal  provisions,  the  pro- 
tection accomplished  by  statute  has  not  been  sufficient  to  accomplish 
Congressional  intent. 
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The  Existing  Law 

The  growth  and  development  of  the  private  pension  system  in  the 
past  two  decades  has  been  substantial.  Yet,  regulation  of  the  private 
system's  scope  and  operation  has  been  minimal  and  its  effectiveness 
a  matter  of  debate.  The  assets  of  private  plans,  estimated  to  be  in 
excess  of  $150  billion,  constitute  the  only  large  private  accumulation 
of  funds  which  have  escaped  the  imprimatur  of  effective  federal 
regulation. 

At  the  federal  level,  there  are  essentially  three  federal  statute* 
which,  although  accomplishing  different  purposes  and  vested  within 
different  federal  departments  for  enforcement,  are  all  compatible  in 
their  regulatory  responsibilities.  These  are  the  Welfare  and  Pension 
Plans  Disclosure  Act  (29  U.S.C.  Sec.  301  et.  seq.),  the  Labor-Manage- 
ment Relations  Act  (29  U.S.C.  Sec.  141,  et.  seq.)  and  the  Internal 
Revenue  Code  (I.R.C.  of  1954,  Sees.  401-404,  501-503). 

A  complete  description  of  the  federal  regulation  affecting  the  ad- 
ministration of  private  plans  can  be  found  in  Interim  Report  of 
The  Private  Welfare  and  Pension  Plan  Study,  1971,  Senate  Report 
No.  92-634  of  the  92d  Congress,  2d  Session. 

After  a  comprehensive  investigation  of  abuses  in  the  administration 
and  investment  of  private  fund  assets,  Congress  adopted  the  Welfare 
and  Pension  Plan  Disclosure  Act  in  1958.  The  policy  underlying  enact- 
ment of  this  Act  was  purportedly  to  protect  the  interests  of  welfare  and 
pension  plan  participants  and  beneficiaries  through  disclosure  of  in- 
formation with  respect  to  such  plans.  The  essential  requirement  of  the 
Act  was  that  the  plan  administrator  compile,  file  with  the  Secretary 
of  Labor,  and  send  to  participants  and  their  beneficiaries  upon  written 
request,  a  description  and  annual  report  of  the  plan.  It  was  expected 
that  the  knowledge  thus  disseminated  would  enable  participants  to 
police  their  plans.  The  Act  was  amended  in  1962  to  make  theft,  embez- 
zlement, bribery,  and  kickbacks  federal  crimes  if  they  occur  in  connec- 
tion with  welfare  and  pension  plans.  The  1962  amendments  also  con- 
ferred limited  investigatory  and  regulatory  powers  upon  the  Secre- 
tary of  Labor,  and  required  bonding  of  plan  officials. 

Experience  in  the  decade  since  the  passage  of  the  above  amend- 
ments has  demonstrated  the  inadequacy  of  the  Welfare  and  Pension 
Plans  Disclosure  Act  in  regulating  the  private  pension  system  for  the 
purpose  of  protecting  rights  and  benefits  due  to  workers.  It  is  weak  in 
its  limited  disclosure  requirements  and  wholly  lacking  in  substantive 
fiduciary  standards.  Its  chief  procedural  weakness  can  be  found  in  its 
reliance  upon  the  initiative  of  the  individual  employee  to  police  the 
management  of  his  plan. 

The  Labor-Management  Relations  Act,  Sec.  302,  provides  the 
fundamental  guidelines  for  the  establishment  and  operation  of  pension 
funds  administered  jointly  by  an  employer  and  a  union.  The  Act  is 
not  intended  to  establish  nor  does  it  provide  standards  for  the  preser- 
vation of  vested  benefits,  funding  adequacy,  security  of  investment,  or 
fiduciary  conduct. 

Tax  deduction  benefits  accruing  to  employers  are  prescribed  by  the 
Internal  Revenue  Code  under  which  the  employer  is  granted  a  deduc- 
tion within  certain  limits  for  contributions  made  to  a  qualified  plan, 
and  the  investment  earnings  on  such  plans  are  made  tax-exempt.  To 
attain  "qualified  status"  under  the  Code,  the  plan  must  be  (1)  ior  the 
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exclusive  benefit  of  the  participants;  (2)  for  the  purpose  of  distribut- 
ing the  corpus  or  income  to  the  participants;  (3)  established  in  such 
a  manner  to  make  it  impossible  for  the  employer  to  use  or  divert  funds 
before  satisfying  the  plan's  liabilities;  and  (4)  not  discriminate  in 
favor  of  officers,  stockholders,  or  highly-compensated  or  supervisory 
employees. 

The  Internal  Revenue  Code  provides  only  limited  safeguards  for 
the  security  of  anticipated  benefit  rights  in  private  plans  since  its 
primary  functions  are  designed  to  produce  revenue  and  to  prevent 
evasion  of  tax  obligations.  The  essence  of  enforcement  under  the  Code 
lies  in  the  power  of  the  Internal  Revenue  Service  to  grant  or  disallow 
qualified  status  to  a  pension  plan,  thus  determining  the  availability 
of  statutory  tax  advantages.  The  Internal  Revenue  Service  juris- 
diction and  enforcement  capabilities  are  solely  to  allow  various  tax 
advantages  to  accrue  to  employers  who  establish  and  maintain  pension 
plans  which  can  qualify  for  such  tax  benefit  privileges. 

In  the  absence  of  adequate  federal  regulation,  the  participant  is  left 
to  rely  on  the  traditional  equitable  remedies  of  the  common  law  of 
trusts.  A  few  states,  including  New  York,  Washington,  Wisconsin, 
Massachusetts,  and  California  have  codified  existing  trust  principles 
and  enacted  legislation  which  requires  in  many  instances  a  greater 
degree  of  disclosure  than  required  by  federal  statute. 

The  fact  that  statutory  rules  exist  says  little  as  to  their  efficacy  in 
adjusting  inequities  that  are  visited  upon  plan  participants,  as  evi- 
denced by  the  hearings  before  this  Committee.  In  almost  every  in- 
stance, participants  lose  their  benefits  not  because  of  some  violation 
of  federal  law,  but  rather  because  of  the  manner  in  which  the  plan  is 
executed  with  respect  to  its  contractual  requirements  of  vesting  or 
funding.  Courts  strictly  interpret  the  plan  indenture  and  are  reluctant 
to  apply  concepts  of  equitable  relief  or  to  disregard  technical  docu- 
ment wording.  Thus,  under  present  law,  accumulated  pension  credits 
can  be  lost  even  when  separated  employes  are  within  a  few  months,  or 
even  days,  of  qualifying  for  retirement. 

The  proposed  bill  would,  therefore,  establish  minimum  standards 
of  vesting,  funding,  and  fiduciary  conduct  and  also  provide  for  volun- 
tary portability  of  earned  pension  credits  and  a  system  of  compulsory 
benefit  insurance  to  protect  the  security  of  pension  rights. 

As  suggested  by  the  President's  Cabinet  Committee  Report  of 
1965:  "As  a  matter  of  equity  and  fair  treatment  an  employee  covered 
by  a  pension  plan  is  entitled,  after  a  reasonable  period  of  service,  to 
protection  of  his  future  retirement  benefit  against  any  termination  of 
his  employment."  Concern  for  loss  of  benefits  by  workers  after  long 
years  of  labor  through  circumstances  beyond  their  control  was  simi- 
larly expressed  by  President  Richard  M.  Nixon  on  December  8,  1971, 
when,  in  a  message  to  the  Congress  he  said,  "When  a  pension  plan  is 
terminated,  an  employee  participating  in  it  can  lose  all  or  a  part  of 
the  benefits  which  he  has  long  been  relying  on,  even  if  his  plan  is  fully 
vested  .  .  .  even  one  worker  whose  retirement  security  is  destroyed 
by  the  termination  of  a  plan  is  one  too  many." 

Prior  Legislative  Action 

Prior  inquiries  and  studies  by  the  Senate  into  the  administration 
and  operations  of  the  private  pension  plan  system  in  the  United  States 
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were  made  by  the  Subcommittee  on  Welfare  and  Pension  Funds, 
Committee  on  Labor  and  Public  Welfare  under  authority  of  Senate 
Resolution  225,  83d  Congress,  and  Senate  Resolution  30,  as  extended 
by  Senate  Resolutions  200  and  232  of  the  84th  Congress.  That  com- 
prehensive investigation,  which  concluded  with  a  final  report  to  the 
Senate  on  April  16,  1956,  had  been  primarily  directed  to  determine 
whether  federal  legislation  was  necessary  to  protect  the  financial  in- 
terests of  participants  in  welfare  and  pension  plans.  The  study  also 
involved  an  appraisal  of  the  functions  exercised  by  federal  agencies 
over  private  pensions,  as  well  as  the  adequacy  of  state  controls.  It 
concluded  with  various  findings  and  recommendations  to  the  Senate, 
and,  more  specifically,  calling  for  enactment  of  federal  legislation  to 
compel  registration,  disclosure  and  periodic  reporting  of  welfare  and 
pension  plans  in  the  United  States.  The  Subcommittee  intended  that 
Congress  provide  for  greater  legislative  protection  for  beneficiaries  of 
pensjon  plans  through  detailed  public  disclosure  of  the  administration 
and  operation  of  private  pension  plans. 

Subsequently,  the  Subcommittee  on  Welfare  and  Pension  Plans  in 
the  85th  Congress,  1st  Session,  conducted  public  hearings  on  legislative 
proposals.  These  measures  proposed  to  establish  the  fedeial  regulatory 
controls  contemplated  by  the  prior  Subcommittee  findings  and  recom- 
mendations. The  records  of  these  prior  hearings  and  reports  made  by 
the  Senate  have  been  given  meticulous  and  concerned  analysis  by  this 
Subcommittee,  and  have  furnished  immeasurable  and  invaluable 
assistance  in  the  inquiry  which  led  to  S.  4. 

The  prior  investigations  by  the  Senate  culminated  with  the  enact- 
ment of  the  Welfare  and  Pension  Plans  Disclosure  Act  on  August  28, 
1958.  Its  main  objective  was  to  require  welfare  and  pension  benefit 
plans  covering  more  than  25  employees  to  file  a  description  of  the  plan 
and  pertinent  financial  reports  with  the  Department  of  Labor,  and 
to  furnish  participants  and  beneficiaries,  upon  request,  with  a  descrip- 
tion of  the  terms  of  the  pension  plan  and  summary  of  financial  data 
pertaining  to  the  plan.  On  June  18,  1962,  amendments  became  effective 
that  furnished  the  Secretary  of  Labor  with  enforcement  authority  and 
the  power  to  require  bonding  of  plan  personnel  who  handle  plan  funds 
or  assets.  Various  criminal  penalties  were  added  to  the  Act  to  apply 
to  embezzlement,  bribery,  and  other  criminal  actions  which  threaten 
the  security  of  the  funds  of  private  pension  plans. 

During  the  89th  Congress,  the  Senate  Special  Committee  on  Investi- 
gations, the  Senate  Finance  Committee,  and  the  Joint  Economic  Com- 
mittee each  held  investigatory  hearings  on  the  subject  of  pension  and 
welfare  plans.  The  Senate  Special  Committee  on  Aging  took  up  the 
subject  in  the  90th  Congress,  as  part  of  a  comprehensive  study  on 
Developments  in  Aging,  and  the  House  Subcommittee  on  Labor  of 
the  Education  and  Labor  Committee  held  extensive  hearings  in  the 
91st  and  92nd  Congresses.  During  the  90th  Congress,  2nd  Session, 
the  Senate  Labor  Subcommittee  held  further  hearings  on  four  bills 
which  proposed  additional  amendments  to  the  Welfare  and  Pension 
Plans  Disclosure  Act,  and  various  other  reforms  of  the  welfare  and 
private  pension  plan  system.  None  of  this  legislation  was  enacted. 

During  the  92nd  Congress  the  Senate  Labor  Subcommittee  under 
the  mandate  of  successive  Senate  resolutions  conducted  sweeping 
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inquiries  into  the  private  pension  system.  These  inquiries  are  described 
more  fully  in  Section  IV  of  this  Report  infra. 

In  the  93rd  Congress  the  Senate  Labor  Subcommittee  held  legis- 
lative hearings  on  S.  4  on  February  15  and  16,  1973  and  both  the  House 
General  Labor  Subcommittee  and  the  House  Ways  and  Means 
Committee  conducted  hearings  in  February  and  March  of  1973  on 
this  subject.  The  House  General  Labor  Subcommittee  has  issued  two 
interim  reports  covering  its  activities  to  date. 

Executive  Branch  Activity 

The  Executive  branch  expressed  interest  in  the  private  pension 
plans  system  when,  in  March,  1962,  President  John  F.  Kennedy  ap- 
pointed a  Cabinet  Committee  on  Corporate  Pension  Funds  to  conduct 
an  investigation  of  and  assessment  of  laws  which  govern  private 
pensions  and  other  employee  retirement  income  programs.  Addi- 
tionally, the  Committee  was  directed  to  review  legislation  and  ad- 
ministrative procedures  applicable  to  pension  plans.  It  reported  its 
findings  on  January  15,  1965,  to  President  Lyndon  B.  Johnson  on 
various  aspects  and  areas  of  private  pensions  which  it  believed  required 
remedial  action.  The  Presidential  Committee  concluded  that: 

there  were  no  effective  prescribed  government  standards  gov- 
erning welfare  and  pension  plans ; 

vesting  provisions  were  generally  severe  and  restrictive,  or 
nonexistent ; 

lack  of  an  adequately  comprehensive  federal  funding  requirement 
plans  terminated  prematurely,  with  no  insurance  to  provide  for 
payment  of  accrued  benefits  to  workers ;  and 

employees  could  be  immobilized  by  lack  of  portability  of  earned 
pension  credits. 

The  President's  Committee  findings  in  effect  revealed  that  defective 
private  pension  plans  were  failing  to  provide  the  elderly  with  adequate 
income  to  meet  economic  needs  when  their  productivity  had  ended. 

In  a  report  to  delegates  attending  the  1971  White  House  Conference 
on  Aging,  called  by  President  Richard  Nixon,  the  need  for  strengthen- 
ing private  pension  plans  was  emphasized.  The  Employment  and 
Retirement  Section  of  that  Conference  reported  that:  "Legislation 
must  be  enacted  as  soon  as  possible  requiring  early  vesting,  adequate 
funding  and  portability  of  pensions  and  to  provide  for  Federal  in- 
surance of  pensions."  They  further  stated.  "A  Xational  Pension 
Commission  with  a  Governing  Board  of  management,  labor  and  public 
representatives  should  be  established  to  encourage  the  expansion  and 
the  improvement  of  pension  plans  with  particular  reference  to:  flexible 
retirement  ages,  liberal  (early)  vesting  and  portability,  adequate 
funding,  more  general  coverage,  and  job  redesign." 

Moreover,  in  a  report  of  a  Special  Task  Force  to  the  Secretary  of 
Health,  Education  and  Welfare,  issued  December,  1972  and  entitled 
"Work  in  America"  it  was  concluded  that:  "earlier  vesting  and  port- 
ability would  clearly  reduce  inequities  in  the  existing  private  pension 
plans,  and  enhance  the  worker's  ability  to  change  occupations — to  be 
freed  from  the  job  that  keeps  him  only  because  it  holds  out  the  promise 
of  economic  securitv". 
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III.  Major  Issues 

Although  the  need  for  legislative  reform  has  been  and  continues  to 
be  widely  acknowledged  among  all  persons  and  sectors  affected,  gov- 
ernmental supervision  of  mandated  and  essential  improvements  has 
been  resisted  due  to  the  belief  that  such  legislation  might  impede  plan 
growth.  However,  as  the  Committee  has  progressed  in  its  inquiries 
and  made  public  disclosures  of  its  analysis  and  findings,  it  has  been 
discerned  that  some  resistance  has  become  dissipated  and  various 
opponents  have  now  acknowledged  that  such  reforms  will  not  deter 
the  establishment  or  the  improvement  of  pension  plans. 

The  principal  issues  affecting  the  vital  and  basic  needs  for  legis- 
lative reform  involve  consideration  of  the  essential  elements  of 
pensions : 

a.  Vesting 

One  of  the  major  private  pension  plan  considerations  centers 
around  the  concept  of  vesting.  Vesting  refers  to  the  nonforfeitable 
right  or  interest  which  an  employee  participant  acquires  in  the  pen- 
sion fund.  The  benefit  credits  may  vest  in  the  employee  immediately, 
although  in  most  cases  participants  do  not  become  eligible  for  vesting 
of  benefits  until  a  stipulated  age  or  period  of  service,  or  a  combination 
of  both,  is  attained. 

Upon  compliance  with  the  basic  requirements  of  age  or  service, 
many  plans  will  grant  their  participants  vested  rights  to  those  benefits 
earned  to  that  time.  However,  should  employment  terminate  prior  to 
such  time,  the  employee  will  recieve  no  benefits.  Some  pension  plans, 
however,  specify  1  'graded' '  vesting  formulas,  whereby  only  a  defined 
percentage  of  the  accrued  benefits  earned  will  vest  upon  fulfillment  of 
minimum  requirements,  and  such  percentage  may  increase  periodi- 
cally, as  the  employee  continues  in  his  employment  and  completes 
additional  service. 

Despite  the  recognized  and  acknowledged  need  for  pension  plans  to 
provide  for  vesting  of  earned  benefits,  if  pension  promises  are  to  be 
meaningful  to  workers,  there  is  need  for  federal  statutory  require- 
ments which  will  compel  an  employer  to  grant  such  vesting  benefits. 
The  difficulties  and  hardships  resulting  from  nonexistent  or  inade- 
quate plan  provisions  for  vesting  of  benefits  have  been  vividly  estab- 
lished by  the  Subcommittee's  studies  and  hearings. 

It  is  noteworthy  that  in  1965,  the  President's  Commission  on  Public 
Policy  and  Private  Pensions,  while  acknowledging  that  there  had 
been  some  improvement  in  private  plans  by  increased  adoption  of 
vesting  provisions,  nonetheless  found  and  recommended  legislation 
to  make  minimum  vesting  provisions  mandatory.  That  Commission 
concluded  that  ".  .  .  the  degree  of  retirement  protection  in  private 
pension  plans  varies  widely  and  in  many  cases  remains  quite  inade- 
quate." (President's  Committee  on  Corporate  Pension  Funds  and 
Other  Private  Retirement  and  Welfare  Programs,  Public  Policy  and 
Private  Pension  Programs:  A  Report  to  the  President  on  Private  Em- 
ployee Retirement  Plans,  January,  1965,  p.  39). 

The  vesting  concept  recommended  by  the  Cabinet  Committee  sug- 
gested preference  for  deferred  graded  vesting.  It  specifically  favored 
a  vesting  formula  under  which  50  percent  of  an  accrued  pension  would 
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be  vested  in  a  plan  participant  upon  completion  of  15  years  of  serv- 
ice, with  rights  to  full  vesting  of  accrued  pension  credits  to  occur  after 
20  years  of  service.  In  general,  although  there  has  been  some  discern- 
ible progress  to  permit  early  vesting  of  benefits  to  employees,  some 
employers  incline  to  defer  such  vesting  until  the  employee  reaches  a 
normal  or  early  retirement  eligibility  formula.  This  is  essentially  based 
upon  the  belief  that  it  will  discourage  and  deter  such  employee  from 
leaving  the  job  before  reaching  retirement  age. 

Despite  claims  by  opponents  that  progress  made  in  pension  plan 
provisions  to  provide  vesting  manifest  an  eventual  voluntary  vesting 
system,  plans  involving  substantial  numbers  of  workers  which  contain 
no  vesting  are  still  not  uncommon.  The  Senate  Labor  Subcommittee's 
statistical  analysis  of  data  furnished  by  1,493  private  pension  plans 
has  concluded  that  approximately  13  percent  of  private  pension  plans 
in  the  United  States  do  not  contain  provisions  which  require  vesting 
of  benefits  to  employees  prior  to  retirement.  Opponents  of  mandatory 
vesting  believe  that  compulsory  vesting  provisions  will  discourage  de- 
velopment of  new  plans  and  impede  flexibility  and  latitude  in  formu- 
lating employee  benefits  because  of  excessive  costs  that  are  certain  to 
result.  However,  in  face  of  Subcommittee  findings  relative  to  projected 
costs  to  plans  for  imposed  vesting,  indications  are  that  the  resistance 
of  opponents  to  universal  vesting  is  essentially  structured  upon  ex- 
treme reluctance  to  submit  to  governmental  regulatory  measures  con- 
cerning pension  plan  administration  and  operations.  In  its  final 
analysis,  the  issue  basically  resolves  itself  mto  whether  workers, 
after  many  years  of  labor,  whose  jobs  terminate  voluntarily  or  other- 
wise, should  be  denied  benefits  they  have  earned  as  deferred  compen- 
sation and  which  have  been  placed  for  them  in  a  fund  for  retirement 
purposes. 

b.  Funding 

Another  major  issue  in  private  pension  plans  relates  to  the  adequacy 
of  plan  funding.  "Funding"  refers  to  the  accumulation  of  sufficient 
assets  in  a  pension  plan  to  assure  the  availability  of  funds  for  pay- 
ment of  benefits  due  to  the  employees  as  such  obligations  arise.  Today, 
funding  of  pension  plans  for  the  limited  and  specific  purpose  of  quali- 
fying for  tax  benefits  permitted  by  law  for  contributions  made  is 
governed  by  statutory  and  regulatory  requirements  which  are  under 
the  jurisdiction  of  the  Internal  Revenue  Service  (I.R.S.  Code  of  1954, 
Sections  401-404).  The  minimum  funding  rules  (Treasury  Regulations, 
Sections  1. 401-404 (c)  (1963))  require  an  employer  to  make  contribu- 
tions to  a  pension  fund,  qualified  by  the  Internal  Revenue  Service,  of 
amounts  at  least  equal  to  the  pension  liabilities  being  created  cur- 
rently, and  the  interest  due  upon  those  amounts  of  monies  which 
reflect  unfunded  accrued  liabilities.  The  inherent  weakness  of  this 
required  minimum  funding  is  that  the  employer  is  not  required  under 
law  to  make  payments  toward  the  principal  of  the  unfunded  accrued 
liabilities.  Without  mandatory  funding  of  past  service  liabilities,  a 
pension  plan  may  never  be  in  financial  posture  to  meet  its  pension 
obligations  to  its  employees. 

Tne  pension  plan  which  offers  full  protection  to  its  employees  is 
one  which  is  funded  with  accumulated  assets  which  at  least  are  equal 
to  the  accrued  liabilities,  and  with  a  contribution  rate  sufficient  to 
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maintain  that  status  at  all  times.  However,  since  plans  are  revised 
and  amended  to  provide  new  benefits  which  create  new  and  different 
liabilities  for  the  plan,  opponents  of  compulsory  funding  argue  that 
it  is  unreaUsitc  to  expect  that  plans  maintain  a  full  funding  status 
at  all  times.  The  same  opposition  is  voiced  for  new  plans,  which  in- 
variably assume  a  large  unfunded  liability  at  the  outset  of  the  plan, 
due  to  the  granting  of  credit  for  past  service  by  employees  to  the 
employer. 

The  ineffectiveness  of  funding  requirements  were  acknowledged  in 
the  President's  Cabinet  Committee  Report  of  1965,  when  it  concluded 
that  ".  .  .  the  minimum  standards  for  funding  under  present  tax  law 
do  not  assure  adequate  funding.  The  setting  of  standards  for  ade- 
quate funding  therefore  becomes  an  important  public  concern."  (Pub- 
lic Policy  and  Private  Pension  Programs,  1965,  pp.  50-51).  The  prom- 
ise and  commitment  of  a  pension  can  be  fulfilled  only  when  funds  are 
available  to  pay  the  employee  participant  what  is  owed  to  him.  With- 
out adequate  funding,  a  promise  of  a  pension  which  may  be  illusory 
and  empty. 

c.  Reinsurance 

One  of  the  more  dramatic  evidences  of  the  deficiencies  of  pension 
plans,  illustrated  by  the  Studebaker  case  in  1964  and  more  recently 
m  over  100  cases  of  pension  plan  termination  uncovered  by  the  Sub- 
committee during  its  inquiry  into  plan  termination,  is  the  failure  of 
employees  to  receive  all  of  the  pension  benefits  to  which  they  are 
entitled,  when  a  company  shuts  down,  relocates  or  merges  with  another 
corporate  entity.  Some  critics  have  proposed  that  corporate  assets  be 
committed  to  guarantee  any  pension  obligations  which  exist  at 
termination. 

Another  suggestion  is  that  a  federal  insurance  program  should  be 
instituted  to  guarantee  the  payment  of  these  obligations.  Under  this 
program,  specified  premiums  would  be  paid  by  pension  plan  adminis- 
trators, and,  in  the  event  that  a  plan  is  forced  to  terminate,  with  in- 
sufficient assets  to  pay  vested  employee  benefits  funds  from  the 
guaranty  fund  would  become  available  for  this  purpose.  The  adverse 
impact  upon  workers  of  terminated  underfunded  plans  was  effectively 
shown  in  the  Subcommittee  report  on  plan  terminations  issued 
September  11,  1972. 

In  his  message  to  Congress  of  December  8,  1971  on  the  subject  of 
pension  reform  the  President  directed  the  Departments  of  Labor  and 
Treasury  to  undertake  a  one-year  study  of  pension  plan  terminations. 
To  date,  an  interim  report  has  been  published.  It  reports  683  pension 
plan  terminations  durmg  the  first  seven  months  of  1972  aiFecting 
approximately  20,700  pension  participants. 

d.  Portability 

Portability  refers  to  the  process  by  which  an  employee  is  permitted 
to  transfer  his  earned  vested  pension  rights  from  job  to  job  and  at  the 
end  of  his  career  be  able  to  convert  all  such  credits  into  a  final  benefit 
amount  reflecting  all  of  his  prior  service.  Such  a  process  would  require 
a  centralized  control  or  clearinghouse  through  which  the  earned 
credits  could  be  channeled.  The  interchangeability  of  earned  vested 
pension  credits  would  require  regulatory  and  administrative  ma- 


597 


11 

chinery  in  a  federal  agency  to  make  it  function  properly.  An  effective 
system  which  permits  the  transferability  of  earned  vested  pension 
credits  is  certain  to  facilitate  the  mobility  of  labor. 

e.  Fiduciary  responsibility  and  disclosure 

Another  area  of  concern  of  the  Subcommittee  has  involved  the 
conduct  of  administration  and  operations  of  pension  plans.  Of  par- 
ticular interest  has  been  the  course  of  conduct  in  fund  transactions, 
the  degree  of  responsibility  required  of  the  fiduciaries,  the  types  of 
persons  who  should  be  deemed  pension  "fiduciaries,"  and  the  standards 
of  accountability  they  shall  be  governed  by  in  the  management  and 
disposition  of  pension  funds.  The  only  current  federal  requirement  is 
that  the  Secretary  of  Labor  require  fiduciaries,  trustees,  etc.,  to  make 
disclosure  of  the  provisions  and  financial  operations  of  the  pension 
plan  under  the  Welfare  and  Pension  Plans  Disclosure  Act. 

An  important  issue  relates  to  the  effectiveness  of  communication  of 
plan  contents  to  employees.  Descriptions  of  plans  furnished  to  em- 
ployees should  be  presented  in  a  manner  that  an  average  and  reason- 
able worker  participant  can  understand  intelligently.  It  is  grossly  un- 
fair to  hold  an  employee  accountable  for  acts  which  disqualify  him 
from  benefits,  if  he  had  no  knowledge  of  these  acts,  or  if  these  con- 
ditions were  stated  in  a  misleading  or  incomprehensible  manner  in 
plan  booklets.  Subcommittee  findings  were  abundant  in  establish- 
ing that  an  average  plan  participant,  even  where  he  has  been  furnished 
an  explanation  of  his  plans  provisions,  often  cannot  comprehend  them 
because  of  the  technicalities  and  complexities  of  the  language  used.  ■ 

IV.  Committee  Studies  and  Activities 

The  Subcommittee  on  Labor,  pursuant  to  Senate  Resolution  235, 
92nd  Congress,  March  6,  1972,  and  prior  resolutions  from  the  91st 
Congress,  has  conducted  a  comprehensive  and  exhaustive  study  of  the 
private  pension  plan  system  in  the  United  States,  with  particular 
emphasis  upon  the  impact  which  such  plans  have  upon  the  workers 
covered.  The  Subcommittee's  implementation  of  the  Senate  resolu- 
tions has  been  a  methodical  collection  and  analysis  of  vital  statistics 
and  pertinent  detailed  data  from  individual  and  group  cases  reflect- 
ing the  internal  administration  and  operations  of  private  pension  and 
welfare  plans.  Invaluable  data  was  furnished  by  1,493  selected  pension 
plans  in  response  to  a  comprehensive  questionnaire  prepared  by  the 
Subcommittee  in  the  spring  of  1970.  The  data  was  analyzed  in  the  Sen- 
ate computer  to  extract  information  for  evaluation  by  the  Subcom- 
mittee staff  to  ascertain  the  weaknesses  and  effectiveness  of  the 
provisions  of  such  plans.  A  preliminary  staff  report  was  issued  on 
March  31,  1971,  which  contained  findings  by  the  Subcommittee  rela- 
tive to  87  pension  plans  covering  approximately  10  million  workers. 
Staff  studies  were  also  conducted  of  numerous  individual  pension 
lans  in  different  industries  and  geographical  locations  in  the  United 
tates.  An  additional  study  of  764  pension  plans  was  made  by  the 
staff  and  its  findings  published  on  November  7,  1971,  which,  among 
other  findings,  determined  that  the  median  monthly  income  being 
received  by  retired  pension  plan  participants  in  the  United  States 
was  approximately  $99.00. 
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In  September  1972,  the  final  statistical  analysis  of  the  1,493  plans 
was  prepared  and  a  report  issued.  It  focused  on  the  several  char- 
acteristics of  private  pension  plans,  eligibility  requirements,  retire- 
ment provisions,  vesting,  funding,  disclosure  and  fiduciary  standards. 
In  general,  it  demonstrated  that  a  substantial  number  of  plans  do  not 
meet  the  obligation  promised  of  retirement  with  dignity  after  many 
years  of  service. 

In  addition  to  the  staff  studies  of  plans,  investigatory  hearings  were 
held  in  Washington,  D.C.  during  July  and  October  1971,  at  which 
time  workers,  employers  and  affected  sectors  testified  with  respect 
to  various  inequities  and  hardships  resulting  to  the  plan  participants 
from  the  non-existent  or  defective  provisions  of  such  plans  with  respect 
to  vesting,  funding,  portability  and  insurance  issues.  During  tnese 
hearings,  14  employer  organizations  and  more  than  25  individual 
plan  participants  were  heard  during  a  total  of  five  days  of  hearings. 
Additionally,  during  1972,  the  Subcommittee  conducted  field  hearings 
on  plan  terminations  in  five  major  cities  throughout  the  United  States. 
These  hearings,  in  St.  Louis,  Newark,  Minneapolis,  Cleveland  and 
Philadelphia,  publicly  disclosed  the  adverse  effects  resulting  to 
workers  from  the  inadequate  funding  of  pension  plans  which  covered 
them.  The  problems  surfaced  were  representative  of  those  which 
exist  in  other  cities  throughout  the  country.  These  selective  hearings 
in  the  five  cities  encompassed  several  different  industry  pension  plans 
covering  over  22,500  employees.  Investigation  preceding  the  hearings 
encompassed  more  than  115  other  companies  which  had  terminated 
their  pension  plans  with  similar  disastrous  effects  upon  their  employees. 

On  May  11,  1972,  S.  3598,  the  predecessor  bill  to  S.  4,  was  intro- 
duced in  the  U.S.  Senate.  This  legislative  proposal,  as  its  successor, 
S.  4,  embodies  remedies  specifically  designed  to  correct  the  deficiencies 
uncovered  and  would  provide  adequate  protection  to  pension  plan 
participants.  In  June  1972,  the  Subcommittee  held  six  days  of  legis- 
lative hearings  on  S.  3598,  at  which  time  the  Subcommittee  heard 
testimony  of  not  only  experts  in  the  pension  field,  but  representatives 
and  organizations  vitally  affected  by  the  legislation. 

After  S.  4  was  introduced  in  the  Senate,  similar  legislative  hearings 
were  held  on  February  15  and  16  in  the  93rd  Congress,  First  Session, 
relative  to  S.  4  which  incorporated  all  the  provisions  of  its  prececessor, 
S.  3598. 

These  hearings  exemplified  the  purpose  of  underlying  the  Subcom- 
mittee's entire  study,  in  that  all  affected  sectors,  within  the  limits  of 
time  available,  were  afforded  ample  opportunity  to  present  their  views 
with  respect  to  proposed  legislation.  Additionally,  those  whose  re- 
quests to  testify  could  not  be  honored  due  to  limitations  of  time,  were 
encouraged  to  submit  statements  and  views  for  consideration  by  the 
staff.  Many  of  these  resulted  in  subsequent  conferences  to  discuss  the 
merits  of  objections  and  suggestions.  A  number  of  suggestions  were 
meritorious  and  constructive  and  were  subsequently  incorporated  into 
the  bill. 

Because  of  the  Subcommittee's  concern  with  the  effects  vyhich  the 
projected  costs  of  mandatory  vesting  might  impose  upon  pension  plans, 
the  Subcommittee,  through  the  actuarial  firm  of  Grubbs  &  Company , 
Baltimore,  Maryland,  conducted  its  own  actuarial  study  and  evalua- 
tion of  estimated  increases  in  pension  plan  costs  resulting  from  vesting 
provisions.  This  study,  conducted  by  a  recognized  and  qualified  actu- 
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arial  firm,  permitted  the  Subcommittee  to  assess  the  range  of  increased 
costs  to  private  pension  plans  which  might  be  anticipated  as  a  result 
of  enactment  of  S.  3598.  A  summary  of  the  Subcommittee  cost  study  is 
attached  as  Appendix. 

The  Subcommittee's  implementation  of  its  study,  as  mandated  by 
Senate  resolution,  was  methodical  and  analytical.  It  undertook  ini- 
tially, through  its  inquiries  and  fact-finding,  to  define  the  specific  prob- 
lems of  private  pension  plans  in  the  United  States.  When  the  problems 
were  sufficiently  identified,  a  comprehensive  analysis  of  each  was  made 
by  the  Subcommittee  staff.  The  analysis  was  essential  in  order  to  de- 
termine the  need  and  extent  of  reform  essential  to  meet  the  deficiencies 
and  problems  which  surfaced. 

In  considering  S.  4  and  other  legislation,  the  Subcommittee  was 
of  the  opinion  that,  based  upon  its  findings,  it  would  be  unwise  and 
impractical  to  propose  either  revisions  or  new  provisions  of  law  in 
patchwrork  fashion.  It  was  convinced  that  the  nature  and  extent  of  the 
problems  determined  to  exist  required  one  omnibus  legislative  pro- 
posal which  would  embody  essential  and  indispensable  reforms. 

V.  Committee  Action  and  Explanation  of  Amendments 

The  Committee  enthusiastically  endorses  the  concept  of  a  compre- 
hensive private  pension  reform  program.  It  believes  that  expeditious 
enactment  of  S.  4  will  institute  a  program  which  will  achieve  a 
stengthemng  of  the  role  played  by  private  retirement  plans  within 
the  fabric  of  our  economic  and  social  structures.  Its  most  important 
purpose  will  be  to  assure  American  workers  that  they  may  look  for- 
ward with  anticipation  to  a  retirement  with  financial  security  and 
dignity,  and  without  fear  that  this  period  of  life  will  be  lacking  in  the 
necessities  to  sustain  them  as  human  beings  within  our  society.  The 
enactment  of  progressive  and  effective  pension  legislation  is  also  cer- 
tain to  increase  stability  within  tthe  framework  oi  our  nation's  econ- 
omy, since  the  tremendous  resources  and  assets  of  the  private  pension 
plan  system  are  an  integral  part  of  our  economy.  It  will  also  serve 
to  restore  credibility  and  faith  in  the  private  pension  plans  designed 
for  American  working  men  and  women,  and  this  should  serve  to  en- 
courage rather  than  diminish  efforts  by  management  and  industry  to 
expand  pension  plan  coverage  and  to  improve  benefits  for  workers. 

The  Committee  believes  that  the  legislative  approach  of  establish- 
ing minimum  standards  and  safeguards  for  private  pensions  is  not 
only  consistent  with  retention  of  the  freedom  of  decision-making  vital 
to  pension  plans,  but  in  furtherance  of  the  growth  and  development 
of  the  private  pension  system.  At  the  same  time,  the  Committee  recog- 
nizes the  absolute  need  that  safeguards  for  plan  participants  be  suffi- 
ciently adequate  and  effective  to  prevent  the  numerous  inequities  to 
workers  under  plans  which  have  resulted  in  tragic  hardship  to  so 
many.  The  Committee  has  vividly  demonstrated  this  need  in  public 
hearings. 

The  Bill  reported  by  the  Committee  represents  an  effort  to  strike 
an  appropriate  balance  between  the  interests  of  employers  and  labor 
organizations  in  maintaining  flexibility  in  the  design  and  operation  of 
their  pension  programs,  and  the  need  of  the  workers  for  a  level  of 
protection  which  wall  adequately  protect  their  rights  and  just  expec- 
tations. In  adopting  this  approach,  the  Committee  believes  it  has 
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designed  a  bill,  which,  like  the  National  Labor  Relations  Act,  the 
wage-hour  laws  and  other  labor  standards  laws,  brings  the  workers' 
interests  up  to.  parity  with  those  of  employers.  This  legislation  strikes 
an  appropriate  and  equitable  balance  between  two  opposing  schools 
of  thought — those  who  advocate  complete  and  stringent  control  of 
private  pensions  and  those  who  oppose  any  form  of  government 
supervisory  or  regulatory  control. 

The  Subcommittee  on  Labor  unanimously  adopted  and  reported 
out  S.  4,  with  several  major  changes  from  S.  4  as  introduced  on 
January  4,  1973.  The  Subcommittee  Print  also  contained  various 
changes  which  were  technical  or  conforming  in  nature.  These  changes 
are  explained  in  more  detail  in  the  section-by-section  analysis  which 
appears  later. 

Examples  of  major  changes  incorporated  in  the  Subcommittee 
Print  included : 

1.  Providing  plan  participants  on  the  effective  date  of  the  vesting 
title  with  retrospective  vesting  credit  for  service  performed  prior  to 
the  effective  date  of  the  title  regardless  of  the  age  of  the  plan  partici- 
pant. (Sec.  202) 

2.  Requiring  the  Secretary  of  Labor  to  undertake  studies  of  vesting 
provisions  with  respect  to  high  mobility  workers  and  to  develop 
recommendations  for  revision  of  government  procurement  regulations 
so  as  to  provide  more  adequate  protection  against  loss  of  benefits  to 
professional,  scientific,  and  technical  personnel  working  on  government 
contracts.  (Sees.  101,  221-223) 

3.  Permitting  the  Secretary  of  Labor,  upon  appropriate  application, 
to  provide  insurance  to  cover  unfunded  vested  liabilities  of  a  plan 
not  otherwise  covered  by  the  Act,  which  conforms  with  vesting,  fund- 
ing and  other  standards  required  by  the  Act.  (Sec.  401) 

4.  Requiring  a  plan  to  serve  notice  upon  the  Secretary  of  Labor  of 
intent  to  terminate  the  plan;  failure  to  provide  such  notice  results  in 
personal  liability  on  persons  who  failed  to  give  such  notice  of  losses 
incurred  by  the  Pension  Benefit  Insurance  Fund.  (Sec.  404) 

5.  Provision  that  persons  who  terminate  plans  with  intent  to 
circumvent  the  Act  or  WPPDA  shall  be  personally  liable  for  losses 
incurred  by  the  Pension  Benefit  Insurance  Fund.  (Sec.  404) 

6.  Providing  that  upon  termination  an  employer  shall  be  liable  for 
100%  of  the  plan's  unfunded  vested  liabilities,  but  not  to  exceed 
50%  of  such  employer's  net  worth.  (Sec.  405) 

7.  Where  upon  plan  termination  the  plan  has  surplus  assets  at- 
tributable to  employee  contributions,  they  shall  be  equitably  dis- 
tributed in  relation  to  employee  contributions.  (Sec.  510) 

8.  Fiduciaries  cannot  receive  any  consideration  from  any  party 
dealing  with  such  fund  in  connection  with  a  transaction  involving  the 
fund.  (Sec.  510) 

9.  No  person  can  interfere  with  or  discriminate  against  a  participant 
with  respect  to  rights  and  privileges  which  such  person  is  entitled  to 
under  the  plan,  Act,  or  the  WPPDA.  (Sec.  610) 

10.  It  shall  be  unlawful  for  any  person  to  use  force  or  threaten  or 
otherwise  interfere  with  a  person's  exercise  of  rights  under  the  plan, 
Act,  or  WPPDA. 

11.  When  considering  the  experience  of  multi-employer  plans  for 
insurance  premium  purposes  the  Secretary  of  Labor  shall  take  into  ac- 
count the  withdrawal  of  employers  from  the  plan.  (Sec.  217) 
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In  its  Executive  meeting  on  March  20,  1973,  the  Committee  adopted 
unanimously  the  following  three  amendments: 

(1)  An  amendment  offered  by  Chairman  Williams  and  Senator 
Javits  to  assure  participants  that  optional  death  benefits  can  only  be 
waived  in  writing  signed  by  the  participant  after  the  participant 
receives  a  written  explanation  of  the  terms  and  conditions  of  the 
options  and  the  effect  of  such  waiver.  The  amendment  would  prevent 
a  participant  from  losing  by  default  an  optional  death  benefit.  (Sec. 
510) 

(2)  An  amendment  offered  by  Senator  Javits  to  authorize  the 
Secretary  of  Labor  to  bring  civil  litigation  under  the  Act  and  the 
Welfare  and  Pension  Plans  Disclosure  Act  through  attorneys  appointed 
by  the  Secretary  (except  in  the  Supreme  Court.)  (Sec.  101) 

(3)  An  amendment  offered  by  Senator  Javits  extending  coverage 
of  the  fiduciary  and  disclosure  amendments  to  the  WPPDA  to  all 
benefit  arrangements  described  in  or  permitted  by  Section  302  of  the 
Taft-Hartley  Act.  These  benefit  arrangements  would  include  jointly 
administered  vacation  funds,  apprenticeship  training  funds,  day  care 
centers,  scholarship  funds,  etc.  (Sec.  502) 

In  addition,  there  were  several  technical  changes  adopted  by  the 
Committee. 

VI.  Committee  Views 

Policy  of  the  "Retirement  Income  Security  for  Employers  Act" 

The  policy  statement  in  Section  2  is  most  significant  in  that  it  recog- 
nizes that  all  of  the  problems  in  the  private  pension  field  surfaced  by 
the  Committee  are  so  interrelated  that  they  cannot  be  resolved  without 
a  comprehensive  legislative  program,  dealing  not  only  with  malfea- 
sance and  maladministration  in  the  plans,  or  the  consequences  of  lack 
of  adequate  vesting,  but  also  with  the  broad  spectrum  of  questions  such 
as  adequacy  of  funding,  plant  shut-downs  and  plan  terminations, 
transferability  of  vested  credits,  adequate  communication  to  partici- 
pants, and,  in  short,  the  establishment  of  certain  minimum  standards 
to  which  all  private  pension  plans  must  conform  if  the  private  pension 
promise  is  to  become  a  reality  rather  than  an  illusion. 

Definitions 

The  Committee  has  the  following  technical  notes  concerning 
definitions : 

The  definition  of  "employee"  is  intended  to  encompass  any  person 
who  has  the  status  of  an  "employee"  under  a  collective  bargaining 
agreement. 

The  exclusion  of  assets  of  investment  companies  regulated  under 
the  Investment  Company  Act  of  1940  from  the  definition  of  "fund" 
is  not  intended  to  exclude  participating  shares  in  an  investment  com- 
pany held  by  the  fund. 

With  respect  to  the  term  "profit-sharing  retirement  plan",  it  is 
intended  that  stock  bonus,  thrift  and  savings  or  similar  plans  with 
retirement  features  be  treated  as  the  equivalent  of  profit-sharing 
retirement  plans  for  purposes  of  this  Act  unless  expressly  indicated 
otherwise. 
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With  respect  to  the  definition  of  "fully  funded",  it  is  intended  that 
the  assets  of  the  plan  be  valued  at  fair  market  value  at  the  time  the 
funding  status  determination  is  made  in  order  to  ascertain  whether 
plan  assets  are  sufficient  to  cover  all  accrued  liabilities.  It  is  to  be  em- 
phasized that  "fully  funded"  is  intended  to  refer  to  the  sufficiency  of 
assets  with  respect  to  all  benefits  which  may  be  due  and  not  just  those 
benefits  which  are  vested. 

With  respect  to  the  term  "experience  deficiency",  it  is  anticipated 
that  the  Secretary  will  devise  rules  to  preclude  a  plan  from  suddenly 
revising  actuarial  standards  in  order  to  avoid  or  circumvent  "experi- 
ence deficiencies". 

With  respect  to  the  term  "normal  service  cost",  it  is  intended  that 
this  definition  be  applied  consistent  with  such  cost  methods  recognized 
by  the  Internal  Revenue  Service  unless  there  is  an  effort  to  avoid  or 
evade  the  funding  requirements  of  this  Act. 

With  respect  to  the  term  "non-forfei table  right"  or  "vested  right", 
it  is  not  contemplated  that  vesting  be  required  in  benefits  such  as 
death  benefits,  disability  benefits,  or  other  forms  of  ancillary  benefits 
provided  by  the  plan.  The  plan  may,  of  course,  at  its  option,  provide 
for  vesting  in  such  benefits. 

With  respect  to  the  terms  "normal  retirement  benefit"  and  "normal 
retirement  age",  it  is  intended  that  the  participant  not  be  compelled 
to  await  the  receipt  of  his  retirement  or  vested  benefit  beyond  age  65. 
However,  since  the  Act  sets  minimum  standards,  plans  may  provide  re- 
tirement or  vested  benefits  prior  to  age  65,  or,  on  the  basis  of  indi- 
vidual agreements  made  with  participants,  after  age  65  if  the  partici- 
pant so  desires. 

In  formulating  the  definition  of  "multi-employer  plan"  the  Com- 
mittee was  guided  by  the  concept  that  such  a  plan,  if  sufficiently  com- 
prehensive in  size  or  scope,  would  be  unlikely  to  terminate  because  its 
existence  did  not  depend  on  the  economic  fortunes  of  one  employer  or 
employer  entity.  The  Committee  recognized  that  certain  single  em- 
ployer plans  have  characteristics  similar  to  those  of  the  multi-employer 
type  described  in  the  definition,  but,  on  balance,  it  is  believed  that  ex- 
perience on  plan  terminations  provides  a  reasonable  basis  for  the 
distinction. 

TITLE  L— ORGANIZATION 

The  Committee  believes  it  is  essential  to  concentrate  in  the  Secretary 
of  Labor  sufficient  powers  to  effectively  implement  the  provisions  of 
this  Act  with  the  minimum  amount  of  duplication  and  overlapping  of 
functions. 

The  Secretary's  investigatory  authority  permits  examination  of  plan 
books  and  records  without  the  Secretary  having  reason  to  believe  a 
violation  of  the  Act  (or  Welfare  and  Pension  Plans  Disclosure  Act)  may 
exist.  However,  the  Secretary  is  limited  to  one  such  examination 
annually.  He  may,  of  course,  conduct  an  examination  at  any  time  when 
he  has  reasonable  cause  to  believe  a  violation  may  exist.  The  Com- 
mittee believes  that  monies  in  a  pension  or  welfare  fund  should  be  as 
safe  as  money  in  a  bank  or  insurance  company.  Periodic  spot-check 
audits  by  governmental  examiners  is  a  time-tested  method  for  assuring 
the  security  of  funds.  At  the  same  time,  the  Committee  recognizes  a 
concern  over  possible  "harassment"  which  may  impede  the  effective 
implementation  of  the  Act's  requirements.  Limiting  the  Secretary  to 


603 


17 

one  non-violation  audit  annually  takes  account  of  this  concern  and  it 
is  to  be  assumed  that  this  authority  shall  be  exercised  in  good  faith 
and  with  no  intent  of  capriciousness  or  harassment.  In  light  of  the 
large  number  of  plans  that  will  become  subject  to  the  Act,  it  is  ex- 
tremely doubtful,  as  a  practical  matter,  that  the  Secretary  could 
conduct  more  than  one  spot-check  annually  for  any  given  plan. 

The  Secretary  is  also  authorized  to  establish  standards  and  qualifi- 
cations for  actuaries.  This  is  a  major  innovation  and  indispensable  to 
effective  enforcement  of  the  funding  standards  and  operation  of 
the  plan  termination  insurance  program.  The  Committee  is  unaware 
of  any  significant  licensing  procedures  for  actuaries  at  either  the  state 
of  federal  level  and  this  may,  to  some  extent,  explain  inadequate 
funding  procedures  which  have  been  found  to  exist.  Generally  speak- 
ing, the  American  Academy  of  Actuaries  is  regarded  as  the  umbrella 
organization  with  the  most  rigorous  standards  for  admission  to  mem- 
bership, and  the  Committee  intends  that  the  Secretary  should  give 
due  weight  to  membership  in  this  organization  or  its  equivalent  as 
a  basis  for  certifying  actuaries  under  the  Act.  Additionally,  the  Sec- 
retary may  certify  actuaries  on  the  basis  of  objective  standards, 
promulgated  without  regard  to  membership  in  any  particular 
organization. 

The  Secretary  is  also  required  to  establish  and  maintain  reasonable 
limitations  on  actuarial  assumptions.  It  should  be  noted  that  the 
Secretary  is  authorized  not  to  prescribe  what  actuarial  assumptions 
must  be  used,  but  rather  to  assure  that  those  which  are  used  are 
reasonable  and  reflect  relevant  experience. 

The  Secretary  is  authorized  to  undertake  studies  into  the  private 
pension  and  profit-sharing  retirement  plans  covering  a  wide  variety 
of  subjects.  Of  particular  interest  to  the  Committee  are  those  studies 
which  would  encompass  methods  of  encouraging  further  growth  of 
the  private  pension  system  and  the  advisability  of  additional  coverage 
under  the  Act.  With  respect  to  the  latter,  the  Committee  intends  that 
the  Secretary  pursue  studies  of  those  elements  encompassed  in  this 
legislation  to  include  but  not  be  limited  to  vesting,  funding,  porta- 
bility, reinsurance,  and  fiduciary  and  disclosure  requirements.  The 
Secretary  is  required  to  conduct  appropriate  studies  of  State,  City 
and  local  government  pension  plans,  exempt  from  S.  4,  to  ascertain 
any  need  for  legislative  actions  with  respect  to  these  plans.  He  is 
further  required  to  study  the  sufficiency  of  vesting  provisions  as 
applicable  to  workers  who  are  engaged  in  high  mobility  services  or 
professions  such  as  scientists,  engineers,  teachers,  architects  and  similar 
occupations.  The  innovative  provisions  of  this  bill  require  close 
observation  to  assure  fulfillment  of  the  legislative  intent  and  accord- 
ingly, appropriate  revisions  or  other  necessary  changes  shall  be 
incumbent  upon  the  Secretary  to  initiate.  The  Secretary  shall  give 
high  priority  to  recommendations  regarding  further  legislation. 

In  order  to  avoid  duplications  and  unnecessary  expense,  the  Secre- 
tary is  authorized  to  make  arrangements  with  appropriate  federal 
or  state  agencies  for  assistance  in  the  performance  of  his  functions. 
In  addition,  the  Secretary  is  authorized  to  enter  into  arrangement 
with  appropriate  state  agencies  to  assist  him  in  implementing  the 
Act's  provisions.  The  states  of  Wisconsin  and  New  York,  for  example, 
exercise  supervision  over  certain  pension  and  welfare  funds  in  their 
respective  jurisdictions,  and  the  experience  and  technical  know-how 
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of  these  state  agencies  would  be  of  valuable  assistance  to  the  Secretary. 
It  is  not  intended,  however,  that  the  state  agencies  utilized  would 
formulate  or  apply  substantive  standards  to  plans  subject  to  this 
Act  which  differ  from  the  standards  in  this  Act.  The  Secretary  may 
also  enter  into  appropriate  agreements  with  such  Federal  Banking 
agencies  as  the  Comptroller  of  the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  etc.  to  assist  him  in  administering  and  enforcing 
the  fiduciary  standards  in  the  Welfare  and  Pension  Plans  Disclosure 
Act. 

Part  B.  Coverage  and  Exemptions 

It  is  intended  that  coverage  under  the  Act  be  construed  liberally  to 
provide  the  maximum  degree  of  protection  to  working  men  and  women 
covered  by  private  retirement  programs.  Conversely,  exemptions 
should  be  confined  to  their  narrow  purpose. 

In  the  case  of  any  plan  which  fluctuates  in  terms  of  participant 
coverage  both  above  and  below  twenty-six  participants,  it  shall  con- 
tinue to  be  subject  to  the  Act's  coverage  once  it  has  become  initially 
subject  to  the  Act's  coverage. 

Plans  of  all  non-profit  institutions,  with  the  exception  of  religious 
organizations,  shall  be  subject  to  the  Act  in  order  to  provide  the  em- 
ployees of  these  institutions  with  protection  equal  to  the  protection 
of  employees  of  profitmaking  organizations.  In  the  case  of  plans  es- 
tablished or  maintained  by  religious  organizations  for  the  benefit  of 
employees  engaged  in  activities  not  substantially  identified  with  the 
primary  role  of  the  religious  organization,  such  employees  should 
obtain  the  benefits  of  coverage  under  this  Act. 

The  Committee  notes  that  special  exemptions  have  been  provided 
to  plans  which  are  financed  exclusively  through  the  medium  of  union 
membership  dues  and  for  plans  which,  as  indicated  above,  cover  less 
than  26  participants.  As  to  the  first,  it  was  the  Committee's  conclu- 
sion, after  careful  consideration,  that  it  would  be  unwise  to  impose 
federally  mandated  standards  of  vesting  and  funding  on  plans  where 
the  participants  themselves  have  the  means  through  the  democratic 
processes  of  their  union  (as  protected  under  the  LMRDA)  to  install 
these  improvements  themselves.  To  insist  on  the  application  of  the 
standards  in  this  Act  to  such  plans  would,  in  effect,  result  in  requiring 
the  union  members  to  tax  themselves  at  a  higher  rate  for  benefit 
improvements  which  they  themselves  have  been  unwilling  to  accom- 
plish for  themselves  by  the  means  at  hand.  Such  an  approach  would 
be  inconsistent  with  the  basis  of  this  legislation  which  is  to  provide 
welfare  and  pension  plan  improvements  where  the  participants  do 
not  have  the  means  to  provide  these  improvements  themselves 
through  their  collective  actions. 

The  Committee  also  concluded  that  an  exemption  for  plans  of 
small  size  was  necessary  in  order  to  prevent  discouraging  small 
employers  from  establishing  pension  plans.  The  Committee  has 
abundant  statistical  evidence  to  demonstrate  that  the  greatest 
need  for  extending  pension  plan  programs  occurs  in  connection  with 
employees  of  small  business.  While  reasonable  men  may  differ  in 
their  judgment  as  to  whether  a  small  plan  exemption  would  encourage 
greater  expansion  of  private  pension  plans  among  small  businessmen, 
it  is  the  Committee's  judgment  that  subjecting  all  plans,  regardless 
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of  size,  to  the  standards  of  this  Act  could  have  an  inhibiting  effect  on 
future  private  pension  expansion.  In  addition,  the  Committee  recog- 
nized that  small  plans  established  for  the  self-employed  and  their 
employees  meet  adequate  vesting  standards  under  other  laws.  Finally, 
the  bill  does  require  the  Secretary  to  study  the  need  for  expanding 
coverage  of  this  Act  to  those  plans  which  are  not  made  subject  to  this 
Act.  The  Committee  believes  that  this  study  will  provide  useful  data 
which  can  serve  as  the  basis  for  further  policy  in  connection  with 
expanding  the  Act's  scope  of  coverage  to  smaller  plans. 

SECTION  108.  CERTIFICATE  OF  RIGHTS 

The  Committee  intends  that  the  phrase  *  'furnish  or  make  available, 
whichever  is  most  practicable"  be  construed  to  assure  that  plan 
participants  obtain  a  copy  of  vested  right  certificates  without  imposing 
impractical  burdens  on  plan  administrators.  In  the  case  of  large  multi- 
employer plans,  for  example,  arrangements  made  to  delegate  the 
certificate  function  to  the  participating  employers  or  to  require  the 
participant  to  apply  for  his  certificate  upon  his  severance  from 
employment  may  be  necessary.  Wherever  possible,  preference  should 
be  given  to  requiring  the  administrator  to  furnish  the  certificate  to  the 
participant. 

Copies  of  vested  right  certificates  are  also  required  to  be  filed  with 
the  Secretary  so  that  in  the  event  a  participant  loses  or  misplaces 
his  certificate  or  the  certificate  is  accidentally  destroyed,  a  record 
copy  is  available  with  the  Secretary.  It  is  the  view  of  the  Committee 
that  the  Secretary  should  explore  the  feasibility  of  coordinating  his 
record  keeping  responsibilities  in  connection  with  this  provision 
with  the  Social  Security  Administration  so  that  the  most  efficient 
mechanism  for  maintaining  records  of  vested  interests  can  be 
developed. 

TITLE  II.— VESTING   AND   FUNDING  REQUIREMENTS 

Part  A.  Vesting 

SECTION  201.  ELIGIBILITY 

Section  201  provides  that  no  pension  plan  shall  require,  as  a  con- 
dition for  eligibility  to  participate,  a  period  of  service  longer  than 
one  year  or  an  age  greater  than  25,  whichever  occurs  later;  however, 
a  plan  which  provides  100%  immediate  vesting  upon  entry  into  plan, 
may  restrict  participation  to  those  who  are  30  years  of  age  or  have 
three  years  of  service,  whichever  occurs  later. 

Earlier  eligibility  standards  were  considered  and  appeared  to  impose 
an  unwarranted  additional  cost  on  plans.  Additionally,  the  Committee 
believes  on  the  basis  of  substantial  evidence  presented  that  until  age 
25  a  large  portion  of  the  work  force  is  still  transient  and  accounting 
for  such  employees  would  impose  unduly  burdensome  and  costly 
record-keeping  requirements  on  plan  administrators.  The  Committee 
believes  that  an  age  25  entry  standard  approaches  the  norm  for  the 
majority  of  plans  today. 

The  exception  for  plans  which  provide  100%  full  vesting  upon 
plan  entry  is  based  on  the  fact  that  such  plans,  like  the  TIAA-CREF 
plan  for  college  teachers,  provide  earlier  vesting  in  larger  amounts 
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than  provided  under  the  bill,  and  requiring  such  plans  to  install 
earlier  membership  requirements  would  impose  burdens  well  beyond 
the  minimum  standards  approach  intended  by  the  Committee,  and 
might  compel  such  plans  to  sacrifice  immediate  full  vesting  on  plan 
entry. 

SECTION  202.  VESTING  SCHEDULE 

The  Committee  has  endorsed  a  major  innovation  which  provides 
for  retrospective  credit  in  accured  benefits  attributable  to  service 
rendered  prior  to  the  effective  date  of  the  vesting  provisions.  The 
prior  version  of  S.  4  limited  such  retrospective  vested  benefit  credit 
to  workers  age  45  or  older  on  the  effective  date  of  the  vesting  pro- 
visions. 

The  prior  version  of  S.  4  was  predicated  on  the  theory  that  older 
workers  were  most  in  need  of  retrospective  vesting  credit  and  that 
younger  workers  would  have,  in  most  instances,  ample  opportunity 
to  attain  adequate  amounts  of  vested  credits  under  the  bill  on  the 
basis  of  their  opportunity  for  service  after  the  effective  date  of  the 
vesting  provisions. 

Testimony  in  the  February  15  and  16  hearings  of  the  Labor  Sub- 
committee1 indicated,  however,  that  restricting1  retrospective  vesting  to 
workers  age  45  tended  to  be  arbitrary.  In  addition,  actuarial  cost  data 
prepared  for  the  Subcommittee  in  February,  1973,  (See  Appendix) 
disclosed  that  the  additional  incremental  cost  associated  with  elimi- 
nating the  age  45  cut-off  was  no  more  than  .2  percent  of  payroll  or 
an  additional  9  percent  of  present  plan  cost.  This  additional  increment 
of  cost  appears,  therefore,  to  be  tolerable  by  the  vast  majority  of 
plans  that  would  be  subject  to  the  vesting  provisions  of  S.  4  and  is 
greatly  outweighed  by  the  much  larger  number  of  workers  who  will 
be  rewarded  for  their  labors  by  retrospective  vesting.  Accordingly, 
in  the  interests  of  complete  equity,  as  a  means  of  strengthening  worker's 
incentives  based  on  private  retirement  arrangements,  and  to  promote 
simplicity  in  the  understanding  and  application  of  the  vesting  require- 
ments of  the  bill,  total  retrospective  vesting  credit,  regardless  of  age, 
was  adopted. 

It  is  to  be  understood  that  in  the  event  the  plan  is  provided  a  5-year 
deferral  from  compliance  with  vesting  in  accordance  with  section 
216,  active  paiticipants  at  the  time  vesting  compliance  commences 
are  to  be  provided  credit  for  service  performed  during  the  5-year 
period  of  deferral.  It  should  also  be  made  clear,  that  the  vesting 
benefits  provided  by  this  title  are  applicable  only  to  those  active 
employees  who  are  covered  by  the  plan  on  the  effective  date  of  the 
title,  or,  in  the  event  of  a  5-year  deferral,  on  the  date  statutory  vesting 
compliance  commences. 

Section  202  requires  that  three  of  the  eight  years  of  service  required 
to  qualify  for  an  initial  vested  right  be  continuous.  In  order  to  assist 
participants  to  know  whether  they  have  met  this  requirement,  it  is 
contemplated  that  the  Secretary  will  prescribe  appropriate  notifica- 
tion procedures  which  avoid  impractical  burdens  on  plan  admin- 
istrators. 

In  addition,  Section  202(b)(3)  recognizes  that  while,  in  general, 
aggregate  service  rather  than  continuous  service  requirements  will 
more  nearly  meet  the  needs  of  most  employees  in  a  mobile  industrial 


607 


21 

society,  such  a  standard  if  applied  to  an  employee  permanently  sepa- 
rated from  employment  with  100%  vested  rights  might  militate  against 
his  subsequent  rehire.  Accordingly,  Section  202(b)(3)  permits  an 
employer  to  ignore  such  an  employee's  prior  service  if  he  is  rehired. 
This  exception  is  not  intended  to  apply  to  employees  who  are  sepa- 
rated with  less  than  100%  vested  rights. 

Under  section  202(e),  the  Secretary  is  authorized  to  approve  a  vest- 
ing schedule,  in  lieu  of  that  mandated  by  the  bill,  which  provides  a 
degree  of  vesting  protection  as  equitable  as  that  contained  in  the  bill. 
For  example,  for  most  participants,  vesting  schedules  in  the  so-called 
"pattern  plans"  negotiated  in  the  auto  industry,  which  provide  100 
percent  full  vesting  upon  completion  of  10  years  of  service,  would 
appear  to  provide  as  equitable  a  degree  of  vesting  protection  as  that  in 
the  bill.  In  no  event,  should  the  Secretary  approve  an  alternate  vesting 
schedule  which  provides  for  100%  vesting  upon  the  completion  of  more 
than  15  years  of  service. 

The  Committee  believes  further  that  there  is  no  reasonable  justifica- 
tion for  depriving  employees  in  multiemployer  plans  of  the  vesting 
protection  mandated  by  the  Bill.  Section  202  subjects  such  plans  to 
its  requirements. 

Part  B.  Funding 

SECTION  210.  FUNDING  REQUIREMENTS 

The  Committee  believes  that  actuarially  sound  funding  procedures 
are  indispensable  to  effective  implementation  of  the  purposes  of  the 
Act.  If  employers  never  went  out  of  business  or  terminated  pension 
plans  before  they  were  completely  funded,  there  would,  no  doubt,  be 
no  persuasive  justification  for  funding  standards  aside  from  whatever 
tax  considerations  might  be  applicable.  Nevertheless,  employers  do 
experience  financial  or  economic  difficulties  or  they  undergo  varying 
degrees  of  corporate  reorganization,  all  of  which  can  lead  to  premature 
termination  of  underfunded  plans.  A  plan  termination  insurance  pro- 
gram provides  the  essential  safeguard  to  the  rights  of  workers  who 
are  trapped  by  these  unforseen  economic  hazards  but  such  a  program 
cannot  be  made  practical  without  being  coupled  to  required  standards 
of  funding.  To  create  a  plan  termination  insurance  program  without 
appropriate  funding  standards  would  permit  those  who  present  the 
greatest  risk  in  terms  of  exposure  to  benefit  at  the  expense  of  employers 
who  have  developed  conscientious  funding  programs.  The  funding 
standards  contained  in  Section  210  are  designed  to  lessen  that  un- 
necessary exposure  by  requiring  every  plan  to  be  funded  in  a  manner 
which  wall  fully  amortize  unfunded  liabilities  in  30  years.  30  years 
was  selected  as  representing  more  closely  the  funding  period  norm  for 
most  private  plans.  It  is  within  the  contemplation  of  the  Committee 
that  so-called  "pay-as-you-go"  or  "terminal  funded"  plans  are  pre- 
cluded under  the  requirements  of  this  section. 

It  should  be  noted  that  the  unfunded  liabilities  are  to  be  amortized 
in  no  less  than  equal  annual  payments  over  a  3C-year  period.  This  will 
permit  the  unfunded  liabilities  to  be  funded  faster  in  the  earlier  years 
of  the  plan  and  more  slowly  in  the  later  years,  as  long  as  the  cumula- 
tive funding  status  of  the  plan  is  always  where  it  would  have  been 
if  the  unfunded  liabilities  had  been  amortized  by  precisely  equal  an- 
nual payments. 
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SECTION  211.  DISCONTINUANCE  OF  PLANS 

One  of  the  most  unregulated  features  of  the  private  pension  plans 
is  their  bewildering  array  of  inconsistent  provisions  governing  the 
priority  of  distribution  of  plan  assets  in  the  event  of  plan  termination. 
Section  211  is  intended  to  rectify  this  matter  and  should  be  construed 
in  an  integral  fashion  with  the  plan  termination  insurance  provi- 
sions. The  Secretary  has  been  given  discretion  to  determine  what  con- 
stitutes "a  substantial  termination".  In  making  his  determination  of  a 
"substantial  termination"  the  Secretary  should  be  guided  primarily 
by  the  interests  of  plan  participants  and  beneficiaries  and  the  capabil- 
ity of  the  insurance  program  to  adequately  and  equitably  underwrite 
plan  termination  losses. 

Part  C.  Variances 

SECTION  216.  DEFERRED  APPLICABILITY  OF  VESTING  STANDARDS 

The  Committee  recognizes  that  despite  a  three-year  delayed  effec- 
tive date  for  compliance  with  vesting  standards,  there  still  may  be  some 
plans  which  will  experience  a  cost  burden  that  would  result  in  sub- 
stantial economic  injury  to  the  interests  of  employers  and  their 
employees. 

As  to  these  plans,  provision  is  made  that  if  they  can  demonstrate 
"substantial  economic  injury"  as  defined  and  intended  by  the  Act, 
they  may  be  eligible  for  an  additional  period  not  to  exceed  5  years 
within  which  to  commence  compliance. 

The  requirement  that  in  collectively-bargained  plans  both  parties 
must  join  in  requesting  the  variance  is  believed  necessary  since  in  such 
cases  both  parties  involved  have  a  vital  and  intrinsic  interest.  Both 
will  serve  as  a  check  and  balance  on  the  other,  and  by  virtue  of  this 
check  and  balance,  a  joint  application  from  the  parties  is  to  be  accorded 
due  weight. 

SECTION  217. — VARIANCES  FROM  FUNDING  REQUIREMENTS 

Under  this  section,  the  Secretary  is  directed  to  prescribe  a  period 
of  time  in  excess  of  30  years  for  multiemployer  plans  to  fund  their 
unfunded  benefit  liabilities.  In  prescribing  such  additional  periods, 
it  is  the  Committee's  intention  that  the  Secretary  may  proceed  by 
promulgating  specific  periods  for  specific  multiemployer  plans  or  for 
specific  classes  of  multiemployer  plans  where  characteristics  are  sub- 
stantially identical.  In  promulgating  such  additional  periods  the  Sec- 
retary need  not  be  bound  by  actuarial  standards  more  appropriate  in 
application  to  single  employer  plans,  but  should  formulate  a  standard 
of  funding  adequacy  which  reflects  the  plan's  experience  and  gives 
reasonable  assurance  that  the  plan's  benefit  commitments  will  be  met. 
While  no  specific  upper  limit  on  the  funding  period  is  expressed  in 
this  section,  no  additional  period  should  be  prescribed  which  would 
be  manifestly  inconsistent  with  the  underlying  purposes  of  this  Act. 

In  considering  the  experience  of  multi-employer  plans  for  establish- 
ment of  now  premium  rates,  the  Secretary  shall  take  into  account  for 
prescribing  lower  rates,  the  withdrawal  of  employers  from  such  plans, 
although  the  withdrawal  did  not  result  in  significant  reductions  of 
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contributions  to  the  plan.  The  purpose  of  this  provision  is  to  direct 
the  Secretary  to  assure  that  multi-employer  plans  are  not  inequitably 
treated  by  prescribing  premium  rates  which  do  not  take  into  account 
or  are  not  consonant  with  the  low  incidents  of  termination  experience 
of  such  plans. 

In  all  proceedings  under  Part  C,  the  Committee  intends  that  the 
Secretary  afford  interested  parties,  including  plan  participants  and 
beneficiaries,  the  opportunity  to  present  their  views. 

Part  D.  Protection  of  Pension  Rights 

Because  of  rapid  and  frequent  changes  in  Federal  procurement 
objectives  and  policies,  professional,  teaching,  scientific  and  technical 
personnel  suffer  a  uniquely  high  rate  of  forfeiture  under  private 
pension  plans.  Last  year,  in  connection  with  the  National  Science 
Policy  and  Priorities  Act  of  1972  (S.  32),  the  Committee  adopted  as  a 
Title  IV  to  that  bill,  requirements  that  would  cause  the  Director  of 
the  National  Science  Foundation  to  investigate  the  matter  and  at- 
tempt to  develop  new  procurement  standards  which  would  provide 
adequate  protection  of  these  mobile  personnel  who  because  of  Federal 
procurement  contract  terminations  and  changes  in  procurement  objec- 
tives rarely  work  long  enough  for  a  single  employer  so  that  the  vesting 
standards  contained  in  Title  II  of  this  bill  would  provide  sufficient 
protection  to  them. 

Upon  review  of  this  matter,  the  Committee  concluded  that  it  would 
be  more  appropriate  to  lodge  this  authority  in  the  Secretary  of  Labor, 
who  has  overall  supervisory  authority  of  private  pension  plans  under 
this  bill,  and  to  expand  coverage  of  his  authority  to  encompass  other 
professional  personnel,  such  as  teachers,  architects,  medical  tech- 
nicians, etc.,  working  on  government  contracts,  in  addition  to  engineers 
and  scientists.  This  is  accomplished  in  Part  D  of  Title  II. 

Section  221  states  that  the  Secretary  of  Labor  shall  develop  his 
recommendations  for  changes  in  federal  procurement  regulations  "in 
consultation  with  appropriate  professional  societies".  The  Committee 
considers  this  phrase  to  include  unions  of  professional  personnel. 
Section  221  also  requires  that  changes  in  procurement  contracts  should 
be  developed  "to  the  extent  feasible",  and  this  element  compels  the 
Secretary  of  Labor  to  take  account  of  the  existing  provisions  of  law 
affecting  private  pension  plans,  the  circumstances  surrounding  the 
establishment  and  operation  of  such  plans  by  government  contractors, 
the  impact  of  plan  revisions  on  existing  industrial  relations  in  aero- 
space, defense,  and  similar  industries,  as  well  as  the  economic  conse- 
quences of  any  specific  approach  or  series  of  approaches  to  securing 
greater  pension  piotection  through  governmentally-imposed 
standards. 

TITLE  III. — VOLUNTARY  PORTABILITY  PROGRAM  FOR 
VESTED  PENSIONS 

It  is  the  belief  of  the  Committee  that  the  voluntary  portability  pro- 
gram created  by  this  Title  will  stimulate  and  lead  to  enhanced  vested 
benefits  under  the  Act  and  will  pave  the  way  for  providing  vested 
benefits  more  closely  related  to  all  of  a  worker's  productive  years.  In 
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addition,  such  a  program  will  simplify  and  relieve  many  employers  of 
recordkeeping  problems  which  add  administrative  expense  to  their 
plans.  The  Committee  is  aware  of  the  arguments  of  those  who  have 
opposed  legislative  efforts  to  initiate  portability.  However,  the  Com- 
mittee is  persuaded  that  such  a  program  is  feasible  and  that  the  suc- 
cessful implementation  of  a  system  of  tax-free  transfer  of  vested  credits 
in  Canada  without  the  "clearinghouse"  format  created  by  this  Section 
is  proof  of  its  feasibility.  Obviously,  if  present  tax  laws  could  be  modi- 
fied to  permit  the  tax-free  transfer  of  vested  credits  by  employees  from 
job  to  job,  then  the  "clearinghouse"  system  established  by  this  Title 
might  not  be  indispensable.  However,  in  the  absence  of  such  far-reach- 
ing tax  changes,  the  voluntary  program  established  herein  can  prove  to 
be  of  inestimable  value  to  many  participants. 

There  are  a  number  of  important  elements  of  this  voluntary  pro- 
gram: 

First,  it  is  purely  voluntary  on  the  part  of  employers  to  enlist  their 
plans  in  the  portability  system. 

Second,  it  is  purely  voluntary  on  the  part  of  the  employee  as  to 
whether  he  wishes  to  transfer  his  vested  credits  from  one  member 
plan  to  another  member  plan  through  the  clearinghouse  mechanism. 

Third,  the  Secretary  is  empowered  to  protect  the  employee's  vested 
interest  from  his  initial  plan  by  assuring  that  the  credits  purchased 
from  the  new  plan  have  equivalent  actuarial  value. 

Fourth,  amounts  deposited  in  the  "clearinghouse"  fund  may  be 
channeled  into  socially  desirable  and  productive  investments,  such  as 
housing,  since  surplus  amounts  may  be  deposited  in  interest-bearing 
accounts  of  banks  or  savings  and  loan  associations  insured  by  the 
FDIC  or  the  FSLIC. 

Fifth,  the  Secretary  is  authorized  to  provide  technical  assistance  to 
plans  wishing  to  enter  into  reciprocal  arrangements  which  will  facilitate 
the  free  transfer  of  all  pension  credits,  vested  or  not.  In  this  connection, 
it  is  not  intended  that  the  Secretary  actually  establish  such  arrange- 
ments on  behalf  of  the  requesting  parties  but  that  he  provide  appro- 
priate assistance. 

The  Committee  does  not  believe  that  the  portability  program  estab- 
lished by  this  Title  is  a  substitute  or  replacement  for  adequate  mini- 
mum vesting  standards.  It  is,  instead,  an  extension  of  the  vesting 
concept  which  permits  the  employee  to  capture  the  value  of  his  vested 
interest  at  a  particular  point  in  time  and  exchange  that  value  for 
credits  which  will  mature  into  an  ultimately  greater  vested  benefit 
than  he  might  otherwise  obtain. 

TITLE  IV.— PLAN  TERMINATION  INSURANCE 

SECTION  401.  ESTABLISHMENT  AND  APPLICABILITY   OF  PROGRAM 

The  bill  reported  by  the  Committee  requires  plan  termination 
insurance  to  cover  unfunded  vested  liabilities  incurred  prior  to  as  well 
as  subsequent  to  enactment  of  the  Act,  in  order  to  prevent,  employees 
from  being  deprived  from  insurance  protection  for  retirement  credits 
earned  before  enactment. 

The  .Secretary  may  provide  insurance  to  plans  to  cover  unfunded 
vested  liabilities  of  a  plan  not  subject  to  the  Act  so  long  as  there  is 
compliance  with  the  vesting,  funding  and  other  requirements  of  the 


611 


25 

Act  and  the  plan  pays  the  requisite  assessments  and  premiums.  This 
is  intended  to  make  insurance  coverage  under  the  Act  available  on  a 
voluntary  basis  to  plans  not  subject  to  the  Act. 

SECTION  403.  ASSESSMENTS  AND  PREMIUMS 

The  Committee  adopted  a  provision  which  requires  initial  three- 
year  premium  to  "be  paid  by  plan,  as  follows: 

(a)  For  funded  vested  liabilities  incurred  after  enactment — 0.2 
percentum  of  unfunded  vested  liabilities; 

(b)  For  unfunded  vested  liabilities  incurred  prior  to  enact- 
ment— 0.2  percentum  of  unfunded  vested  liabilities  provided  plan 
was  75  percent  funded  during  five-year  period  preceding  Act,  or 
if  plan  less  than  five  years  old  on  date  of  enactment,  if  it  was 
reducing  unfunded  vested  liabilities  at  rate  of  five  percent  each 
year; 

(c)  For  unfunded  vested  liabilities  incurred  prior  to  Act,  but 
funding  tests  above  in  (b)  not  met — not  more  than  .4  percentum 
and  not  less  than  0.2  percentum  of  such  unfunded  vested  liabilities; 

(d)  As  to  multi-employer  plans,  both  as  to  unfunded  vested  lia- 
bilities incurred  before  or  after  Act — not  to  exceed  0.2  percentum 
of  all  such  unfunded  vested  liabilities. 

In  order  to  minimize  the  risk  of  shifting  to  the  reinsurance  program 
substantially  unfunded  liabilities  created  prior  to  enactment,  it  was 
believed  essential  to  create  two  classes  of  risks  for  purposes  of  setting 
the  premium  rate.. If  the  plan  was  being  funded  in  an  adequate  fashion, 
i.e.,  was  75  percent  funded  or  was  amortizing  unfunded  vested  liabili- 
ties at  the  rate  of  five  percent  each  year,  it  was  believed  that  such  a 
plan  was  an  acceptable  risk  and  the  .2  percentum  premium  rate  was 
appropriate.  In  the  event  the  plan  did  not  meet  the  test  of  funding 
adequacy,  as  indicated,  it  falls  in  the  category  of  being  a  higher  risk, 
and  therefore,  can  be  charged  up  to  twice  the  amount  of  normal 
premium,  but  no  more.  Since  multi-employer  plans,  as  defined  in  the 
bill;  have  a  much  lower  risk  of  plan  termination,  it  was  believed 
appropriate  to  continue  charging  the  .2  percent  premium  regardless 
of  when  the  unfunded  vested  liabilities  were  incurred. 

SECTION  404.  PAYMENT  OF  INSURANCE 

There  are  a  variety  of  circumstances  under  which  pension  plans  ter- 
minate. In  some  cases,  the  termination  proceeds  by  stages.  In  other 
cases,  it  may  happen  fairly  rapidly.  In  order  to  carry  out  the  purpose 
of  the  reinsurance  program  while  at  the  same  time  protecting  the  pro- 
gram from  undue  exposure  owing  to  delays,  manipulation,  or  unfore- 
seen economic  hazards  following  plan  termination,  the  Secretary  is 
provided  with  sufficient  flexibility  to  determine  the  most  appropriate 
procedure  for  winding  up  terminated  plans  and  assuring  effective  im- 
plementation of  the  insurance  program. 

It  is  also  required  that  plans  furnish  to  the  Secretary  adequate 
prior  notice  of  intent  to  terminate  the  plan.  Persons  responsible  for 
giving  such  notice  who  fail  to  do  so,  or  who  terminate  plans  in  order  to 
circumvent  or  avoid  the  Act  or  the  WPPDA,  are  held  personally 
liable  for  losses  sustained  by  the  insurance  program.  The  Committee 
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believes  this  approach  to  be  more  practical  and  less  time-consuming 
than  requiring  a  plan  to  obtain  the  approval  of  the  Secretary  before 
the  plan  can  be  terminated,  which  was  the  approach  employed  in  the 
prior  version  of  S.  4. 

SECTION  405. — RECOVERY 

The  Committee  recognizes  that  in  order  to  provide  adequate  protec- 
tion to  employees  against  loss  of  vested  benefits  owing  to  premature 
plan  termination,  it  is  necessary  for  the  insurance  program  to  cover 
all  forms  of  plan  termination  regardless  of  the  circumstances  giving 
rise  to  the  termination.  The  Committee  also  recognzed  that  some 
degree  of  employer  liability  was  essential  where  the  employer  was  not 
insolvent  at  the  point  of  plan  termination  in  order  to  preclude  abuse 
by  shifting  the  financial  burden  to  the  plan  termination  insurance  pro- 
gram despite  the  fact  that  the  employer  had  avaiable  funds  to  continue 
funding  the  plan. 

One  approach  to  this  problem  would  be  to  require  financially  respon- 
sible employer  to,  in  effect,  act  as  self-insurers  for  the  unfunded  vested 
liabilities  and  those  who  are  not  financially  responsible  to  obtain  plan 
termination  insurance.  This  approach,  which  is  supported  by  precdent 
in  the  field  of  workmen's  compensation,  for  example,  was  considered 
and  rejected  becuase  of  the  potentially  enormous  liabilities  invoved. 
To  require  the  Secretary  to  evaluate  the  financial  capabilities  of  par- 
ticular employers  to  assume  such  potentially  enormous  liabilities  might 
have  an  adverse  effect  on  the  employer's  competitive  position  and  on 
his  continued  healthy  growth. 

Having  determined  that  participation  in  the  plan  termination  in- 
surance program  was  essential  for  all  plans,  and  that  some  degree  of 
employer  liability  was  necessary,  the  question  of  the  degree  of  such 
liability  becomes  important.  The  Committee  had  concern  that  if  the 
degree  of  liability  was  absolute  to  the  extent  of  the  employer's  assets, 
it  might  drive  some  employers  to  the  brink  of  bankruptcy,  impose  sub- 
stantial economic  hardship,  or  discourage  the  establishment  of  plans 
or  the  reasonable  liberalization  of  benefits. 

Accordingly,  the  Committee  endorsed  a  formula  of  employer  lia- 
bility which  requires  the  employer  to  reimburse  the  plan  termination 
insurance  program  for  the  total  amount  of  insurance  paid,  but  in  no 
event  greater  than  50%  of  employer's  net  worth  at  time  of  plan  ter- 
mination. 

In  addition,  as  a  result  of  plan  termination  field  hearings  held  by 
the  Labor  Subcommittee,  numerous  instances  were  disclosed  where 
acquiring  companies  that  terminated  pension  plans  failed  to  take  over 
the  liability  for  vested  benefits  owed  to  the  employees  of  the  predeces- 
sor company.  Since  this  circumstance  could  also  arise  in  connection 
with  the  reinsurance  provision,  it  is  necessary  to  strengthen  the  rein- 
surance provisions  by  requiring  successors-in-interest  to  be  liable  for 
reimbursements  owed  by  predecessor  companies. 

In  order  to  make  liability  of  employer  for  reimbursement  of  insur- 
ance paid  meaningful,  it  was  considered  essential  to  provide  a  mecha- 
nism for  enforcement  of  such  liability  through  giving  the  government 
a  lien  on  employer  property  for  unpaid  amounts  due. 

With  respect  to  the  Secretary's  authority  to  treat  portions  of  multi- 
employer plans  as  terminated  for  purposes  of  applying  the  plan  termi- 
nation insurance  provisions,  it  should  be  noted  that  the  contributing 
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employers  in  such  arrangements  are  free  to  arrange  indemnification 
agreements  among  themselves  in  connection  with  the  plan's  applica- 
tion for  insurance  coverage  under  Title  IV,  so  that  employer  liability 
for  reimbursement  of  insurance  paid  under  Title  IV  can  be  allocated 
under  terms  that  the  parties  themselves  have  agreed  to  as  equitable. 

Title  V. — Disclosure  and  Fiduciary  Standards 

Title  V  amends  the  Welfare  and  Pension  Plans  Disclosure  Act  in 
two  significant  ways.  First,  by  additions  to  and  changes  in  the  report- 
ing requirements  designed  to  disclose  more  significant  information 
about  plans  and  the  transactions  engaged  in  by  those  controlling  plan 
operations  and  to  provide  specific  data  to  participants  and  beneficiaries 
concerning  the  rights  and  benefits  they  are  entitled  to  under  the  plans 
and  the  circumstances  which  may  result  in  their  not  being  entitled  to 
benefits.  Second,  by  the  addition  of  a  new  section  setting  forth  respon- 
sibilities and  proscriptions  applicable  to  persons  occupying  a  fiduciary 
relationship  to  employee  benefit  plans,  including  a  "prudent  man" 
standard  for  evaluating  the  conduct  of  all  fiduciaries,  and  by  barring 
from  responsible  fiduciary  provisions  in  such  plans  for  a  period  of 
five  years  all  persons  convicted  of  certain  listed  criminal  offenses. 

Reporting  and  Disclosure 

The  underlying  theory  of  the  Welfare  and  Pension  Plans  Disclosure 
Act  to  date  has  been  that  reporting  of  generalized  information  con- 
cerning plan  operations  to  plan  participants  and  beneficiaries  and  to 
the  public  in  general  would,  by  subjecting  the  dealings  of  persons  con- 
trolling employee  benefit  plans  to  the  light  of  public  scrutiny,  insure 
that  the  plan  would  be  operated  according  to  instructions  and  in  the 
best  interests  of  participants  and k  beneficiaries.  The  Secretary's  role 
in  this  scheme  was  minimal.  Disclosure  has  been  seen  as  a  device  to  im- 
part to  employees  sufficient  information  and  data  to  enable  them  to 
know  whether  the  plan  was  financially  sound  and  being  administered  as 
intended.  It  was  expected  that  the  information  disclosed  would  enable 
employees  to  police  their  plans.  But  experience  has  shown  that  the 
limited  data  available  under  the  present  Act  is  insufficient.  Changes 
are  therefore  required  to  increase  the  information  and  data  required 
in  the  reports  both  in  scope  and  detail.  Experience  has  also  demon- 
strated a  need  for  a  more  particularized  form  of  reporting  so  that 
the  individual  participant  knows  exactly  where  he  stands  with  respect 
to  the  plan — what  benefits  he  may  be  entitled  to,  what  circumstances 
may  preclude  him  from  obtaining  benefits,  what  procedures  he  must 
follow  to  obtain  benefits,  and  who  are  the  persons  to  whom  the  man- 
agement and  investment  of  his  plan  funds  have  been  entrusted.  At 
the  same  time,  the  safeguarding  effect  of  the  fiduciary  responsibility 
section  will  operate  efficiently  only  if  fiduciaries  are  aware  that  the 
details  of  their  dealings  will  be  open  to  inspection,  and  that  individual 
participants  and  beneficiaries  will  be  armed  with  enough  information 
to  enforce  their  own  rights  as  well  as  the  obligations  owed  by  the 
fiduciary  to  the  plan  in  general. 

The  Committee  regards  the  following  changes  in  the  reporting  and 
disclosure  provisions  as  most  significant. 
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First,  the  general  exemption  in  Section  4(b)(3)  of  the  Act  for  plans 
of  certain  non-profit  organizations  such  as  hospitals,  universities, 
foundations,  etc.  has  been  revised  to  exempt  only  plans  of  religious 
organizations.  There  is  no  substantial  reason  why  employees  covered 
by  plans  of  non-profit  organizations  should  be  entitled  to  less  protec- 
tion or  less  disclosure  than  employees  covered  by  plans  of  profit- 
making  organizations. 

Second,  the  annual  report  must  include  the  opinion  of  an  independ- 
ent auditor  based  upon  the  results  of  a  required  annual  audit.  Such 
information  will  allow  better  assessment  of  the  plan's  financial  sound- 
ness by  administrators  and  participants  alike  (the  exemption  for  the 
books  of  institutions  providing  investment,  insurance,  and  related 
functions  and  subject  to  periodic  examination  by  a  government  agency 
will  prevent  duplicative  audit  examinations  of  these  institutions).  In 
light  of  this  change,  the  provision  requiring  the  Secretary  to  obtain 
certification  of  the  report  by  an  independent  accountant  prior  to  mak- 
ing an  investigation  of  plan  books  and  records  has  been  eliminated  as 
superfluous. 

Third,  funded  plans  must  include  in  their  reports  particularized 
information  pertaining  to  leases,  party-in-interest  transactions,  and 
investments  in  assets  other  than  securities,  in  addition  to  information 
about  securities,  investments,  and  loans.  With  respect  to  transactions 
other  than  those  involving  parties-in-interest,  particularized  infor- 
mation is  to  be  provided,  in  general,  if  the  transaction  exceeded  three 
percent  of  fund  value.  Also,  actuarial  information  is  now  required  so 
that  participants  and  beneficiaries  and  the  Secretary  can  evaluate  the 
funding  of  the  plan. 

Amendments  to  provide  detailed  information  to  individual  partici- 
pants are  found  in  Section  8  of  the  Welfare  and  Pension  Plans  Dis- 
closure Act.  In  addition  to  the  current  obligation  to  make  available 
copies  of  the  plan  description  and  latest  annual  report,  the  administra- 
tor will  be  required  to  furnish  orkmake  available,  whichever  is  most 
practicable,  to  every  participant  upon  enrollment  in  the  plan  a  sum- 
mary of  the  plan's  important  provisions,  an  explanation  of  the  bene- 
fits, and  the  circumstances  which  may  disqualify  a  participant  from 
securing  benefits,  as  well  as  the  availability  of  the  underlying  plan 
documents,  such  as  bargaining  agreements,  trust  agreements.  The  par- 
ticipant may  obtain  from  the  administrator  a  copy  of  any  or  all  under- 
lying documents  relating  to  the  plan  upon  the  payment  of  a  reasonable 
charge  (as  determined  by  the  Secretary). 

Finally,  in  view  of  the  significantly  expanded  functions,  given  to  the 
Secretary  under  the  Retirement  Income  Security  for  Employees  Act 
and  the  Welfare  and  Pension  Plans  Disclosure  Act,  the  membership 
of  the  Advisory  Council  to  the  Secretary  found  in  Section  14  is  amended 
to  create  new  permanent  categories  of  membership,  including  invest- 
ment counselors,  actuarial  consultants,  and  accountants,  and  the 
composition  of  the  Advisory  Council  is  increased  to  21  members  to  take 
account  of  these  functions. 

Fiduciary  Responsibility 

A  fiduciary  is  one  who  occupies  a  position  of  confidence  or  trust. 
As  defined  by  the  amendments,  a  fiduciary  is  a  person  who  exercises 
any  power  of  control,  management  or  disposition  with  respect  to 
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monies  or  other  property  of  an  employee  benefit  fund,  or  who  has 
authority  or  responsibility  to  do  so.  It  is  not  the  intent  of  the  Com- 
mittee, however,  that  where  the  sole  power  of  control,  management 
or  disposition  with  respect  to  plan  funds  rests  with  the  participants 
themselves,  as  may  be  the  case  with  respect  to  certain  plans  where  the 
participant  has  the  sole  discretion  over  an  individual  account  estab- 
lished in  his  name,  that  such  participants  shall  be  regarded  as  fidu- 
ciaries. The  fiduciary  responsibility  section,  in  essence,  codifies  and 
makes  applicable  to  these  fiduciaries  certain  principles  developed  in 
the  evolution  of  the  law  of  trusts.  The  section  was  deemed  necessary 
for  several  reasons. 

First,  a  number  of  plans  are  structured  in  such  a  way  that  it  is 
unclear  whether  the  traditional  law  of  trusts  is  applicable.  Predomi- 
nantly, these  are  plans,  such  as  insured  plans,  which  do  not  use  the 
trust  form  as  their  mode  of  funding.  Administrators  and  others  exer- 
cising control  functions  in  such  plans  under  the  present  Act  are  sub- 
ject only  to  minimal  restrictions  and  the  applicability  of  present  State 
law  to  employee  benefit  plans  is  sometimes  unclear.  Second,  even  where 
the  funding  mechanism  of  the  plan  is  in  the  form  of  a  trust,  reliance 
on  conventional  trust  law  often  is  insufficient  to  adequately  protect 
the  interests  of  plan  participants  and  beneficiaries.  This  is  because 
trust  law  had  developed  in  the  context  of  testamentary  and  inter  vivos 
trusts  (usually  designed  to  pass  designated  property  to  an  individual 
or  small  group  of  persons)  with  an  attendant  emphasis  on  carrying  out 
the  instructions  of  the  settlor.  Thus,  if  the  settlor  includes  in  the  trust 
document  an  exculpatory  clause  under  which  the  trustee  is  relieved 
from  liability  for  certain  actions  which  would  otherwise  constitute  a 
breach  of  duty,  or  if  the  settlor  specifies  that  the  trustee  shall  be  al- 
lowed to  make  investments  which  might  otherwise  be  considered  im- 
prudent, the  trust  law  in  many  states  will  be  interpreted  to  allow  the 
deviation.  In  the  absence  of  a  fiduciary  responsibility  section  in  the 
present  Act,  courts  applying  trust  law  to  employee,  benefit  plans  have 
allowed  the  same  kinds  of  deviations,  even  though  the  typical  employee 
benefit  plan,  covering  hundreds  or  even  thousands  of  participants,  is 
quite  different  from  the  testamentary  trust  both  in  purpose  and  in 
nature. 

Third,  even  assuming  that  the  law  of  trusts  is  applicable,  without 
provisions  (lacking  in  the  present  Act)  allowing  ready  access  to  both 
detailed  information  about  the  plan  and  to  the  courts,  and  without 
standards  by  which  a  participant  can  measure  the  fiduciary's  conduct 
(also  lacking  in  the  present  Act)  he  is  not  equipped  to  safeguard 
either  his  own  rights  or  the  plan  assets.  Furthermore,  a  fiduciary 
standard  embodied  in  Federal  legislation  is  considered  desirable  be- 
cause it  will  bring  a  measure  of  uniformity  in  an  area  where  decisions 
under  the  same  set  of  facts  may  differ  from  state  to  state.  It  is  ex- 
pected that  courts  will  interpret  the  prudent  man  rule  and  other  fiduci- 
ary standards  bearing  in  mind  the  special  nature  and  purposes  of 
employee  benefit  plans  intended  to  be  effectuated  by  the  Act. 

Finally,  it  is  evident  that  the  operations  of  employee  benefit  plans 
are  increasingly  interstate.  The  uniformity  of  decision  which  the  Act 
is  designed  to  foster  will  help  administrators,  fiduciaries  and  partici- 
pants to  predict  the  legality  of  proposed  actions  without  the  necessity 
of  reference  to  varying  state  laws. 
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Section  15(a)  when  read  in  connection  with  the  definition  of  the 
term  "employee  benefit  fund"  makes  it  clear  that  the  fiduciary  pro- 
visions apply  only  to  those  funds  which  leave  assets  at  risk.  While  the 
Retirement  Income  Security  for  Employees  Act  has  the  effect  of  re- 
quiring all  retirement  plans  subject  to  that  Act  to  be  financed  through 
the  medium  of  a  segregated  fund,  there  may  be  welfare  funds  sub- 
ject to  the  Welfare  and  Pension  Plans  Disclosure  Act  such  as  those 
providing  sickness  or  disability  benefits,  which  may  not  be  funded. 
Thus,  an  unfunded  plan  in  which  the  only  assets  from  which  benefits 
are  paid  are  the  general  assets  of  the  employer  is  not  covered.  How- 
ever, if  the  plan  does  have  assets  at  risk,  the  form  in  which  these 
assets  are  held  is  deemed  to  be  a  trust,  whether  or  not  a  trust  agree- 
ment exists,  except  that  every  employee  benefit  fund  is  required  to  be 
established  or  maintained  pursuant  to  a  written  document  indicating 
the  purpose  and  basis  of  the  fund.  In  the  case  of  insured  plans,  this 
would  encompass  the  insurance  contract  or  similar  agreement.  Fund 
assets  are  therefore  deemed  a  trust  and  may  only  be  used  for  the  pur- 
poses of  providing  benefits  for  participants  and  defraying  reasonable 
expenses. 

It  is  to  be  noted  that  the  definition  of  "employee  benefit  fund"  ex- 
cludes assets  of  an  investment  company  regulated  under  the  Invest- 
ment Company  Act  of  1940  but  any  participating  shares  held  by  the 
employee  benefit  fund  in  an  investment  company  are  assets  of  the 
fund  and  subject  to  coverage  under  this  section. 

The  Committee  also  has  made  provision  for  contributory  plans  to 
equitably  distribute  any  surplus  funds  remaining  on  plan  termination 
to  the  participants  in  accordance  with  their  rate  of  contribution.  This 
requirement  is  applicable  only  after  plan  assets  have  been  used  to 
satisfy  all  liabilities.  The  Committee  believes  it  is  unfair  to  permit  the 
complete  recapture  by  employers  of  surplus  fu^ds  in  terminated  con- 
tributory plans,  without  regard  to  the  fact  that  contributions  by  the 
workers  helped  to  generate  the  surplus.  The  Committee  wishes  to 
emphasize  that  while  it  is  not  passing  judgment  on  any  particular  case 
now  pending,  it  has  concluded  that  equitable  principles  require  that 
this  particular  subject  be  governed  by  a  specific  rule  which  reflects 
what  the  Committee  regards  as  essential  protection  for  the  interests  of 
workers  in  such  plans. 

Subsection  15  (a),  (b)  and  (c)  incorporate  the  core  principles  of  fi- 
duciary conduct  as  adopted  from  existing  trust  law,  but  with  modifi- 
cations appropriate  for  employee  benefit  plans.  These  salient  principles 
place  a  twofold  duty  on  every  fiduciary :  to  act  in  his  relationship  to  the 
plan's  fund  as  a  prudent  man  in  a  similar  situation  and  under  like  con- 
ditions would  act,  and  to  act  consistently  with  the  principles  of  admin- 
istering the  trust  for  the  exclusive  purposes  previously  enumerated, 
and  in  accordance  with  the  documents  and  instruments  governing  the 
fund  unless  they  are  inconsistent  with  the  fiduciary  principles  of  the 
section. 

There  follows  a  list  of  proscriptions  which  represent  the  most  serious 
type  of  fiduciary  misconduct  which  in  one  way  or  another  has  occurred 
in  connection  with  some  welfare  or  pension  plans.  Some  of  these  situa- 
tions have  been  found  in  the  administration  of  the  WPPDA.  Others 
have  been  discovered  by  congressional  investigations,  newspaper 
reporters,  audits,  and  miscellaneous  sources.  While  the  magnitude  of 
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these  improper  practices  is  small  in  relation  to  the  total  number  of 
plans  in  existence,  the  seriousness  of  the  improper  practices  disclosed 
indicates  the  need  for  additional  precautions  to  insure  that  these 
specific  examples  do  not  become  general  conditions.  The  list  of 
proscriptions  is  intended  to  provide  this  essential  protection. 

With  respect  to  the  prohibition  against  transferring  indicia  of  own- 
ership of  plan  assets  outside  the  United  States,  this  is  intended  to  pre- 
clude frustration  of  adequate  fiduciary  supervision  and  remedies  for 
breach  of  trust.  However,  the  Committee  recognizes  that  it  is  not  neces- 
sarily imprudent  for  plan  funds  to  invest  in  securities  of  foreign  com- 
panies, and  the  high  cost  of  transferring  securities  back  and  forth 
overseas  might  result  in  impractical  burdens  to  plan  administrators. 
Accordingly,  the  Secretary  is  authorized  to  provide  a  specific  exemp- 
tion from  this  requirement  where  the  participants'  interests  are  safe- 
guarded in  an  adequate  fashion. 

The  exemption  provision  which  follows  the  listed  proscriptions  has 
been  included  in  recognition  of  established  business  practices,  particu- 
larly of  certain  institutions  such  as  commercial  banks,  trust  companies, 
insurance  companies,  and  investment  counselors,  which  often  perform 
fiduciary  functions  in  connection  with  employee  benefit  plans.  The 
Secretary  may  provide  individual  or  class  exemptions  so  that  the 
established  practices  of  these  institutions  and  others  are  not  unduly 
disrupted,  so  long  as  they  serve  the  participants  interests,  and  are 
not  inconsistent  with  the  purposes  of  this  Act. 

Next,  there  are  listed  transactions  in  which  fiduciaries  are  expressly 
allowed  to  engage.  This  listing  is  necessary  for  reasons  similar  to  those 
which  required  inclusion  of  the  exemption  provision.  That  is,  the 
breadth  of  proscriptions,  which  was  considered  necessary  for  the 
reasons  stated  above,  would  operate  in  some  cases  to  prohibit  trans- 
actions which  are  deemed  desirable  to  the  sound,  efficient  functioning 
of  employee  benefit  plans.  It  was,  therefore,  necessary  to  specify  that 
certain  transactions,  likely  to  be  engaged  in  by  fiduciaries  of  virtually 
all  plans,  will  be  allowed  notwithstanding  the  proscriptions. 

It  is  emphasized,  however,  that  even  with  respect  to  the  transactions 
expressly  allowed,  the  fiduciary's  conduct  must  be  consistent  with  the 
prudent  man  standards. 

In  this  connection,  the  Subcommittee,  after  careful  deliberation, 
deleted  a  prior  provision,  section  15(d),  which  expressly  permitted  a 
"party  in  interest"  to  provide  multiple  services  to  a  plan,  regardless  of 
whether  the  "party  in  interest"  was  also  serving  in  a  fiduciary  capac- 
ity and  receiving  fees  or  compensation  for  the  performance  of  dis- 
cretionary functions  with  respect  to  plan  funds. 

Section  15(d)  had  been  predicated  on  the  recognition  that  fiduciaries, 
subject  to  regulation  and  supervision  under  laws  affecting  banking, 
insurance  and  securities,  performed  a  variety  of  services  and  functions, 
some  customary  and  rooted  in  the  historical  development  of  the  fidu- 
ciary's role,  and  some  newly  arisen  as  a  means  of  strengthening  the 
fiduciary's  competitive  position. 

Many  of  these  multiple  services  or  functions  are  or  could  be  rendered 
in  connection  with  a  variety  of  trusts  or  funds  other  than  pension 
trusts  or  funds.  Examples  are  widows'  estates,  mutual  funds,  college 
endowment  funds,  variable  annuity  funds,  etc.  Because  the  fiduciary's 
conduct  relative  to  the  performance  of  multiple  functions  was  subject 
to  regulation  under  laws_  affecting  insurance,  banking  and  securities, 
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the  Committee  originally  took  the  position  that  additional  regulation 
in  this  field  should  proceed  mi  generis  under  these  laws.  The  Committee 
believed  that  the  bill  provided  ample  remedy  in  the  event,  for  example, 
the  fiduciary  breached  his  trust  by  "churning"  pension  fund  accounts 
to  generate  profit  for  himself  or  ancillary  activities  under  his  control, 
or  by  channeling  pension  fund  investments  to  shore  up  vulnerable 
investments  made  by  a  commercial  adjunct. 

Upon  review  by  the  Subcommittee  of  section  15(d),  however,  a 
competing  school  of  thought  emerged,  which  emphasized  the  difficulty 
of  securing  an  adequate  system  of  control  over  fiduciary-commercial 
relationships  in  the  context  of  pension  fund  management.  It  was 
argued  that  these  relationships  tend  to  subordinate  the  strict  profes- 
sionalism expected  of  fund  managers  to  business  pressures  and  that, 
inevitably,  certain  fund  managers  are  bound  to  yield  to  these  pressures 
and  cause  trust  fund  abuse  in  a  manner  which  is  not  always  accessible 
to  timely  discovery.  Because  the  interests  of  pension  fund  beneficiaries 
deserve  the  strongest  protection,  it  was  urged  that  the  Subcommittee 
adopt  a  rule  which  would  bar  a  fiduciary  from  performing  multiple 
business  services  for  the  pension  trust  unless,  after  application  by  the 
fiduciary,  the  Secretary  waives  the  proscription  on  grounds  that  it  is 
consistent  with  the  purposes  of  the  Act  and  is  in  the  interest  of  the 
fund  or  classes  of  funds  and  the  participants  and  beneficiaries. 

The  Committee  is  aware  that  there  exist  various  established  and 
recognized  practices  which  are  accepted  in  commercial  banking,  trust 
and  insurance  companies,  investment  companies  and  other  advisors 
in  connection  with  employee  benefit  plans.  However,  notwithstanding 
current  acceptance  of  such  practices,  the  Subcommittee  has  found  it 
difficult  to  establish  definitive  criteria  concerning  those  practices 
which  should  be  specifically  proscribed.  This  difficulty  was  weighed 
by  the  Committee  against  the  overriding  need  to  protect  workers' 
pension  funds,  and  it  concluded  that  the  latter's  interest  out-weighed 
any  current  attempt  to  define  all  practices  and  relationships  which 
constitute  not  only  actual  but  real  potential  threats  to  the  security 
and  preservation  of  the  pension  funds.  Accordingly,  the  Secretary  of 
Labor,  is  authorized  by  the  Act  to  waive  any  proscribed  practice  as 
long  as  it  is  consistent  with  the  purposes  of  the  Act  and  determined 
to  be  in  the  interests  of  pension  plan  participants.  The  Committee  is 
not  unaware  of  the  possible  impact  of  these  prohibitions,  and  accord- 
ingly has  made  provision  in  the  bill  for  an  adequate  transition  period 
of  3  years,  or  longer,  if  warranted. 

In  the  exercise  of  his  exemption  authority,  the  Secretary  is  expected 
to  consult  with  other  officials  responsible  for  the  administration  of 
laws  affecting  insurance,  banking,  and  securities,  to  ascertain  their 
views.  However,  it  is  to  be  understood  that  in  determining  what  is  in 
the  interest  of  participants  and  beneficiaries  of  pension  plans,  the 
judgment  of  the  Secreatry  of  Labor  shall  he  controlling. 

The  wSecretary's  exemption  authority  under  section  15(b)(3)  also 
extends  to  certain  party-in-interest  transactions  which  are  proscribed 
under  section  15(b).  In  exercising  this  authority,  consideration  should 
be  given  to  developing  criteria  which,  if  met  by  the  plan,  would 
provide  adequate  safeguards  to  the  interests  of  participants  and 
beneficiaries,  and  thus,  provide  a  basis  for  approving  certain  types 
or  clashes  of  party  in  interest  transactions.  The  Committee  believes, 


619 


33 

however,  that  such  transactions  should  not  be  sanctioned  solely  on 
the  basis  that  the  transaction  is  for  "adequate  consideration"  since 
it  has  sufficient  evidence  that  the  application  of  this  standard  has  not, 
by  itself,  curbed  conflict-of-interest  abuse.  Rather,  the  Committee 
intends  that  in  developing  criteria  for  adequate  safeguards  the  Secre- 
tary should  consider  such  matters  as  the  nature  and  purpose  of  the 
plan,  and  the  indispensability  of  the  proscribed  transaction  to  effec- 
tively carrying  out  the  purposes  of  the  plan,  the  extent  to  which 
participants  under  the  plan  possess  alternative  methods  of  investing 
or  managing  their  accounts,  the  existence  of  independent  safeguards 
or  guarantees  that  provide  adequate  security  to  participant  interests, 
etc. 

Especially  significant  among  the  expressly  allowed  transactions  is 
that  which  permits,  in  most  type  of  plans,  investment  of  up  to  ten 
percent  of  the  fund  assets  in  securities  issued  by  the  employer  of 
employees  who  are  participants  in  the  plan.  Since  such  an  employer 
will  often  be  an  administrator  of  his  plan,  or  will  function  as  a  trustee 
or  in  some  other  fiduciary  capacity,  this  provision  creates  a  limited 
exception  to  the  listed  proscription  against  self-dealing.  The  exception 
is  made  in  recognition  of  the  symbiotic  relationship  existing  between 
the  employer  and  the  plan  covering  his  employees.  Such  investments 
are  commonly  made  under  provisions  in  a  trust  agreement  expressly 
allowing  them. 

The  ten  percent  limitation  applies  to  present  holdings  of  plan  funds 
as  well  as  to  prospective  transactions.  The  Committee  believes  that 
where  plan  funds  are  presently  heavily  invested  in  securities  of  the 
employer,  the  participants  are  placed  at  jeopardy  if  the  financial  situ- 
ation of  the  employer  should  deteriorate. 

In  recognition  of  the  special  purpose  of  profit-sharing  and  similar 
plans,  the  limitation  does  not  apply  to  such  plans  if  they  explicitly 
provide  for  greater  investment  in  the  employer  securities,  nor  should 
any  diversification  principle  that  may  develop  from  application  of 
the  prudent  man  principle  be  deemed  to  restrict  investment  by  profit- 
sharing  plans  in  employer  securities.  On  the  other  hand,  diversifica- 
tion standards,  whether  based  on  percentage  or  amount  of  plan  funds, 
may  be  appropriately  applied  to  investments  by  profit-sharing  plans 
in  other  than  employer  securities.  An  appropriate  transitional  period 
is  provided  for  securing  compliance  with  these  requirements  with 
j  discretion  to  the  Secretary  to  provide  additional  time  where  needed. 

The  next  two  subsections  (15(d)  and  (e))  are  intended  to  codify, 
i  with  respect  to  employee  benefit  fund  fiduciaries,  rules  developed 
under  the  law  of  trusts.  Thus  a  fiduciary  is  made  personally  liable 
for  his  breach  of  any  responsibility,  duty,  or  obligation  owed  to  the 
;  fund,  and  must  reimburse  the  fund  for  any  loss  resulting  from  such 
a  breach.  He  must  also  pay  over  to  the  fund  any  personal  profit 
realized  through  use  of  fund  assets.  Where  two  or  more  fiduciaries 
manage  a  fund,  each  must  use  care  to  prevent  a  co-fiduciary  from 
committing  a  breach  or  to  compel  a  co-fiduciary  to  redress  a  breach. 
Plan  business  is  to  be  conducted  by  joint  fiduciaries  in  accordance  with 
the  governing  instruments  of  the  plan,  or  in  the  absence  of  such 
provisions  by  a  majority  of  fiduciaries  and  a  fiduciary  who  objects  in 
writing  to  a  specific  action  and  files  a  copy  of  his  objections  with 
the  Secretary  is  not  liable  for  the  consequences  of  such  action. 
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Exculpatory  and  similar  clauses  which  purport  to  relieve  a  fiduci- 
ary from  any  responsibility,  obligation,  or  duty  which  under  the  Act 
are  expressly  prohibited  are  made  void  as  against  public  policy.  What- 
ever the  validity  such  provisions  might  have  with  respect  to  testa- 
mentary trust,  they  are  inappropriate  in  the  case  of  employee 
benefit  plans. 

The  large  numbers  of  people  and  enormous  amounts  of  money 
involved  in  such  plans  coupled  with  the  public  interest  in  their 
financial  soundness,  as  expressed  in  the  Act,  require  that  no  such 
exculpatory  provision  be  permitted. 

In  this  connection,  it  should  be  noted  that  while  co-fiduciaries  are 
permitted  to  allocate  responsibilities  among  themselves  and,  by  so 
doing,  generally  limit  their  liability  to  the  extent  of  their  specified 
duties,  a  co-fiduciary  who  has  specific  knowledge  of  a  breach  of  trust 
committed  by  a  co-fiduciary  or  who  could  have  reasonably  been  ex- 
pected to  realize  that  another  co-fiduciary  was  breaching  his  trust,  can 
be  held  personally  liable  for  failure  to  compel  redress  of  the  breach 
or  prevent  the  breach,  unless  he  has  filed  in  a  timely  fashion  his  ob- 
jections with  the  Secretary. 

Subsection  15(h)  prohibits  persons  convicted  of  certain  listed  crime 
from  serving,  for  a  period  of  five  years  after  conviction  or  the  end 
of  imprisonment  for  such  conviction,  in  a  responsible  position  in  con- 
nection with  an  employee  benefit  plan.  The  prohibition  is  considered 
necessary  because  of  the  large  funds  involved  and  the  attendant  great 
risk  of  a  loss  affecting  a  large  number  of  persons.  Section  15  is  modeled 
after  Section  504  of  the  Labor-Management  Reporting  and  Disclosure 
Act  (LMRDA)  which  bars  persons  convicted  of  certain  crimes  from 
serving  as  union  officers.  The  presence  of  the  LMRDA  prohibition  is 
another  reason  for  including  a  similar  provision  in  the  Protection 
Act.  Without  such  a  provision  persons  barred  from  serving  as  union 
officers  might  take  positions  with  employee  benefit  plans.  The  danger 
inherent  in  such  a  transfer  is  especially  great  where  elements  of 
organized  crime  are  involved. 

The  crimes  listed  have  been  chosen  with  care  and  have  been  specifi- 
cally expanded  from  those  listed  in  Section  504,  LMRDA,  to  assure 
adequate  protection  to  participants  and  beneficiaries. 

It  is  to  be  noted,  however,  that  the  Secretary  is  empowered  by  the 
Act  to  waive  the  prohibition  during  the  5-year  period  where  he  deter- 
mines that  a  person's  services  in  such  capacity  would  not  be  contrary 
to  the  purposes  of  the  Act.  It  is  intended  that  in  the  exercise  of  this 
discretionary  power,  the  Secretary  may  not  only  inquire  into  the 
extent  of  rehabilitation  of  the  convicted  person,  but  also  into  the 
circumstances  surrounding  or  attendant  to  the  commission  of  the 
disqualifying  offense  in  order  to  ascertain  mitigating  factors  which 
would  affect  the  gravity  of  such  offense.  Such  mitigating  circumstances 
would  include  technically  disqualifying  offenses  committed  in  the 
context  of,  and  related  to,  a  genuine  labor  dispute,  and  should  be 
considered  by  the  Secretary  in  passing  upon  a  waiver  application. 

In  addition,  the  Committee  has  found  that  a  substantial  number  of 
plans  fail  to  provide  adequate  and  fair  procedures  to  participants  and 
beneficiaries  when  their  benefit  claims  or  applications  are  denied. 
wSubsection  15(1)  is  intended  to  rectify  this  inequity  by  requiring 
plans  to  provide  adequate  notice  in  writing  to  participants  or  benefi- 
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ciaries  whose  benefits  have  been  denied,  setting  forth  the  specific 
reasons  in  terms  that  can  be  readily  grasped  by  the  participant,  and  to 
afford  a  reasonable  opportunity  for  a  full  and  fair  review  by  the  plan 
administrator  of  any  decision  denying  benefits. 

Finally,  the  Committee  has  become  aware  of  numerous  instances  in 
which  the  widows  of  deceased  pension  plan  participants  have  failed  to 
receive  the  survivorship  or  death  benefits  which  they  have  relied  on 
because  the  husband  while  alive  had  through  inadvertance  or  mis- 
understanding, failed  to  exercise  the  survivorship  or  death  benefit 
option  in  his  retirement  plan.  In  order  to  correct  the  loss  of  survivor- 
ship or  death  benefits  which  arise  b}r  reason  of  failure  to  comply  with 
plan  technicalities,  the  Committee  adopted  a  provision  which  assures 
that  survivorship  or  death  benefit  options  cannot  be  lost  by  default 
on  the  part  of  the  worker.  The  provision  adopted  by  the  Committee 
specifies  that  in  order  for  the  death  benefit  option  to  be  waived  by  the 
participant,  there  must  be  a  writing  signed  by  the  participant  to  such 
effect,  after  such  participant  has  received  a  written  explanation  of  the 
terms  and  conditions  of  the  option  and  the  effect  of  such  waiver. 

TITLE  VI.— ENFORCEMENT 

The  enforcement  provisions  have  been  designed  specifically  to  pro- 
vide both  the  Secretary  and  participants  and  beneficiaries  with  broad 
remedies  for  redressing  or  preventing  violations  of  the  Retirement 
Income  Security  for  Employees  Act  as  well  as  the  amendments  made 
to  the  Welfare  and  Pension  Plans  Disclosure  Act.  The  intent  of  the 
Committee  is  to  provide  the  full  range  of  legal  and  equitable  remedies 
available  in  both  state  and  federal  courts  and  to  remove  jurisdic- 
tional and  procedural  obstacles  which  in  the  past  appear  to  have 
hampered  effective  enforcement  of  fiduciary  responsibilities  under  state 
law  or  recovery  of  benefits  due  to  participants.  For  actions  in  federal 
courts,  nationwide  service  of  process  is  provided  in  order  to  remove  a 
possible  procedural  obstacle  to  having  all  proper  parties  before  the 
court. 

Except  where  plans  are  not  subject  to  the  Retirement  Income  Se- 
curity for  Employees  Act  or  the  Welfare  and  Pension  Plans  Dis- 
closure Act,  and  in  certain  other  enumerated  circumstances,  state  law 
is  preempted.  Because  of  the  interstate  character  of  employee  bene- 
fit plans,  the  Committee  believes  it  essential  to  provide  for  a  uniform 
source  of  law  in  the  areas  of  vesting,  funding,  insurance  and  porta- 
bility standards,  for  evaluating  fiduciary  conduct,  and  for  creating  a 
single  reporting  and  disclosure  system  in  lieu  of  burdensome  multiple 
reports.  As  indicated  previously,  however,  the  Act  expressly  author- 
izes cooperative  arrangements  with  state  agencies  as  well  as  other 
federal  agencies,  and  provides  that  state  laws  regulating  banking,  in- 
surance or  securities  remain  unimpaired. 

Section  610  makes  it  unlawful  for  any  person  to  discharge,  fine, 
suspend,  expel,  discipline  or  discriminate  against  a  participant  or 
beneficiary  for  exercising  any  right  to  which  he  is  entitled  under  the 
provisions  of  the  plan  or  the  Act  or  the  Welfare  and  Pension  Plans 
Disclosure  Act  or  for  the  purpose  of  interfering  with  the  attainment 
of  any  right  to  which  such  participant  may  become  entitled  under  the 
plan  or  the  Act  or  the  Welfare  and  Pension  Plans  Disclosure  Act. 
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Section  611  makes  it  a  criminal  offense  for  any  person  to  use  fraud, 
force,  or  violence  or  threats  thereof  to  restrain,  coerce,  intimidate  or 
attempt  to  restrain,  coerce,  intimidate  any  participant  or  beneficiary 
for  the  purpose  of  interfering  with  or  preventing  the  exercise  of  any 
right  to  which  he  is  or  may  become  entitled  under  the  plan,  the  Act, 
or  the  WPPDA. 

These  provisions  were  added  by  the  Committee  in  the  face  of  evi- 
dence that  in  some  plans  a  worker's  pension  rights  or  the  expectations 
of  those  rights  were  interfered  with  by  the  use  of  economic  sanctions  or 
violent  reprisals.  Although  the  instances  of  these  occurrences  are 
relatively  small  in  number,  the  Committee  has  concluded  that  safe- 
guards are  required  to  preclude  this  type  of  abuse  from  being  carried 
out  and  in  order  to  completely  secure  the  rights  and  expectations 
brought  into  being  by  this  landmark  reform  legislation. 

TITLE  VII — EFFECTIVE  DATES 

In  order  to  provide  sufficient  time  for  pension  and  profit-sharing 
retirement  plans  to  adjust  to  the  new  vesting  and  funding  standards, 
to  make  provision  for  additional  costs  which  may  be  experienced,  and 
to  permit  negotiated  agreements  to  transpire,  the  Committee  has  pro- 
vided a  three-year  delayed  effective  date  for  compliance  with  the  vest- 
ing and  funding  standards.  Since  the  portability  program  is  volun- 
tary, it  is  believed  that  a  one-year  delayed  effective  date  is  sufficient 
to  permit  the  Secretary  to  set  in  motion  the  administrative  apparatus 
appropriate  for  this  program.  In  order  to  assure  as  expeditiously  as 
possible,  termination  insurance  coverage  for  unfunded  vested  liabili- 
ties incurred  prior  to  enactment,  a  one-year  delayed  effective  date  is 
provided  for  plans  to  obtain  termination  insurance  pursuant  to  the 
provisions  of  Title  IV.  All  other  provisions  are  to  become  effective 
upon  enactment. 
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VII.  Section-by-Section  Analysis 

TITLE  1. — ORGANIZATION,  POWERS,  AND  DUTIES  OF 
THE  SECRETARY  OF  LABOR 

Section  101. — This  section  requires  the  Secretary  of  Labor  to  pro- 
mote programs  and  plans  for  the  administration  and  operation  of 
employee  benefit  plans  in  furtherance  of  the  findings  and  policies  set 
forth  in  the  Act.  He  shall  determine  the  eligibility  for  registration  of 
such  plans  upon  compliance  with  the  requirements  specified  in  the 
Act.  Where  plans  are  unqualified,  he  is  authorized  to  cancel  the  regis- 
tration. The  Secretary  is  directed  to  administer  and  enforce  the  pro- 
visions of  this  Act  and  the  Welfare  and  Pension  Plans  Disclosure 
Act.  The  Secretary  is  empowered  to  conduct  inquiries  reasonably 
necessary  to  ascertain  violations  of  the  Act  or  its  regulations.  He  may 
not  conduct  an  examination  of  books  and  records  more  than  once  an- 
nually unless  he  has  reasonable  cause  to  believe  there  has  been  a  viola- 
tion. He  may  exercise  subpoena  powers,  if  necessary,  in  the  enforce- 
ment of  the  Act.  The  Secretary  is  authorized  to  institute  civil  actions 
to  enforce  the  provisions  of  the  Act  with  attorneys  appointed  by  him 
except  for  proceedings  in  the  Supreme  Court. 

The  Secretary  is  authorized  to  prescribe  rules  and  regulations  to 
govern  standards  and  qualifications  and  actuaries  performing  services 
under  the  Act,  and  to  certify  actuaries  as  qualified  for  purposes  of 
the  Act.  He  is  authorized  to  establish  and  maintain  reasonable  limita- 
tions on  actuarial  assumptions.  The  Secretary  is  directed  to  conduct 
studies  on  the  effects  of  and  the  subjects  covered  in  the  Act,  including 
the  sufficiency  of  vesting  provisions  for  high-mobility  employees. 

Before  promulgating  regulations,  the  Secretary  is  directed  to  con- 
sult with  appropriate  government  agencies  to  avoid  duplication  or 
conflicts.  He  may  also  make  arrangements  with  federal  or  state  agency 
facilities  for  the  purposes  of  enforcing  the  Act  on  a  reimbursable  basis. 

Office  of  Administration 

Section  108. — This  section  establishes  within  the  Department  of 
Labor  an  Office  of  Pension  and  Welfare  Plan  Administration  headed 
by  an  Assistant  Secretary  of  Labor  appointed  by  the  President  with 
Senate  advice  and  consent.  Under  supervision  of  the  Secretary  of 
Labor,  he  shall  exercise  that  power  and  authority  delegated  to  him 
by  the  Secretary  for  the  purpose  of  administration  and  enforcement 
of  the  Act. 

The  functions,  records  and  personnel  of  the  Office  of  Labor  Manage- 
ment Services  Administration  necessary  for  the  administration  of 
the  Welfare  and  Pension  Plans  Disclosure  Act,  are  transferred  to  the 
new  Office  of  Pension  and  Welfare  Plan  Administration. 

(37) 
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Coverage  and  Exemptions 

Section  104- — This  section  requires  that,  unless  exempt,  the  pro- 
visions of  the  Act  apply  to  any  pension  or  profit-sharing-retirement 
plan  established  or  maintained  by  an  employer,  a  union,  or  both  to- 
gether in  any  industry  or  activity  affecting  interstate  commerce.  The 
fiduciary  and  disclosure  provisions  of  the  Act  apply  to  all  employee 
benefit  plans  unless  exempt. 

The  Act  does  not  apply  to  plans  established  by  federal  or  state 
governments,  plans,  established  by  religious  organizations,  plans  for 
the  self-employed,  plans  covering  not  more  than  25  participants,  plans 
established  outside  the  territorial  jurisdiction  of  the  United  States 
for  citizens  of  other  countries  unless  they  maintain  funds  in  the 
United  States,  certain  plans  for  key  executives,  and  plans  for  mem- 
bers of  labor  organizations  which  are  financed  exclusively  from  the 
members'  dues. 

The  funding  and  plan  termination  insurance  requirements  are  not 
applicable  to  profit-sharing  or  mone}^  purchase  plans,  because  of  the 
nature  of  these  plans. 

Registration  of  Plans 

Section  105. — This  section  requires  administrators  of  pension  and 
profit-sharing  retirement  plans  to  file  applications  with  the  Secretary  of 
Labor  for  registration  of  such  plans.  The  filing  by  the  administrator 
shall  be  within  six  months  after  a  plan  has  been  established,  or,  if  a 
plan  was  in  effect  at  the  time  of  enactment  of  this  Act,  such  filing  shall 
be  within  six  months  alter  the  effective  date  of  regulations  pro- 
mulgated by  the  Secretary  of  Labor,  but  in  no  event  later  than  12 
months. 

Upon  finding  by  the  Secretary  that  a  plan  is  qualified,  it  shall  be 
issued  a  certificate  of  registration  by  the  Secretary.  The  criterion  for 
the  grant  of  such  certificate  shall  be  compliance  with  the  requirements 
of  the  Act. 

Where  a  plan  is  deficient,  the  administrator  or  other  appropriate 
person  shall  be  given  an  opportunity  to  remove  the  deficiency,  and  in 
the  event  that  such  deficiency  is  not  removed,  the  Secretary  may  order 
cancellation  or  denial  of  such  certificate. 

Reports  on  Registered  Plans 

Section  106. — This  section  provides  that  the  Secretary  may,  by 
regulation,  provide  for  the  filing  of  one  single  report  which  will  satisfy 
the  reporting  requirements  of  this  Act  and  the  WPPDA. 

Amendments  of  Registered  Plans 

Section  107. — This  section  provides  that  amendments  to  pension  or 
profit-sharing-retirement  plans  shall  be  registered  with  the  Secretary; 
that  copies  of  such  amendments  shall  be  filed  with  the  Secretary  ;  and 
that  the  Secretary  may  require  additional  information  in  order  that 
he  may  determine  the  initial  unfunded  liability  which  has  been  created 
by  the  amendment  and  to  further  determine  special  payments  which 
may  be  required  to  remove  such  liability. 
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Certificate  of  Rights 

Section  108. — This  section  requires  the  Secretary  to  promulgate  reg- 
ulations requiring  each  plan  to  furnish  or  make  available  to  its  par- 
ticipants (whichever  is  most  practicable),  upon  termination  of  service 
with  vested  rights,  with  a  certificate  reciting  the  benefits  due  to  such 
participants  and  the  location  of  the  entity  responsible  for  the  payments 
and  pertinent  data  relating  thereto.  A  copy  of  such  certificate  shall 
be  filed  with  the  Secretary. 

TITLE  II.— VESTING  AND  FUNDING  REQUIREMENTS 

Part  A — Vesting 

Section  201. — This  section  requires  that  no  pension  or  profit- 
sharing-retirement  plan  may  require  as  a  condition  of  eligibility  to 
participate  in  the  plan,  a  period  of  service  longei  than  one  year  or 
an  age  greater  than  25,  whichever  occurs  later,  except  that  any  plan 
which  provides  100  percent  immediate  vesting  upon  entry  into  the 
plan  may  restrict  participation  to  those  who  have  attained  age  30,  or 
three  years  of  service,  whichever  occurs  later. 

Section  202. — This  section  provides  that  all  pension  and  profit- 
sharing-retirement  plans  are  required  to  vest  accrued  benefits  in  partic- 
ipants with  respect  to  service  rendered  both  before,  as  well  as  after,  the 
effective  date  of  the  title  at  the  rate  of  a  30  percent  vested  interest,  com- 
mencing with  eight  years  of  service,  and  increasing  by  10  percent  each 
year  thereafter  in  order  that  100  percent  vesting  is  attained  after  15 
years  of  service.  Vested  plan  benefits  acquired  under  the  Act  may  not 
be  assigned  or  alienated,  except  that  where  a  plan  fails  to  make  such 
provision,  the  Secretary  shall  be  required  to  provide  for  final  disposi- 
tion of  such  benefits. 

It  further  provides  that  no  more  than  three  of  the  eight  years  re- 
quired to  qualify  for  a  30  percent  vested  right  need  be  continuous,  but 
that  service  prior  to  age  25  may  be  ignored  in  determining  eligibility 
for  a  vested  right  unless  the  participant  or  his  employer  has  made 
contributions  to  the  plan  with  respect  to  service  prior  to  age  25. 

In  addition,  in  the  event  a  participant  has  achieved  100  percent  full 
vesting  when  permanently  separated  from  the  plan  and  subsequently 
returns  to  coverage  under  the  same  plan,  he  may  be  treated  as  a  new 
participant  for  purposes  of  vesting  schedule. 

Any  plan  may  allow  more  liberal  vesting  than  required  by  the  Act. 
If,  upon  application  by  a  plan,  the  Secretary  determines  that  a  plan's 
vesting  provisions  assures  a  degree  of  vesting  protection  as  equitable 
as  the  vesting  schedules  required  by  the  Act,  he  may  waive  the  Act's 
requirements  and  permit  the  plan's  vesting  schedule  to  remain  un- 
changed. 

Part  B — Funding 

Section  210. — This  section  requires  that  plans  provide  for  compul- 
sory funding  of  its  obligations  to  its  employees.  Every  employer  is  re- 
quired to  provide  contributions  for  funding  of  his  pension  plan  in  a 
manner  adequate  to  amortize  all  pension  benefit  liabilities  which  may 
accrue  under  the  terms  of  the  plan.  Employers  must  fund  all  normal 
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service  costs  annually  and  must  fund  initial  unfunded  liabilities  exist- 
ing on  the  effective  date  of  this  title  (or  in  any  plan  established  after 
the  effective  date  of  the  title)  within  30  years  from  the  applicable  date, 
in  no  less  than  equal  amounts  annually.  If  any  amendment  to  the  plan 
results  in  substantial  increase  to  the  plan's  unfunded  liabilities,  the 
increase  shall  be  funded  separately  as  if  it  were  a  new  plan  and  shall  be 
regarded  as  a  new  plan  for  purposes  of  the  plan  termination  insurance 
program  established  under  this  Act. 

If  a  plan  has  an  experience  deficiency  (resulting  from  actuarial 
error)  for  any  particular  year,  the  deficiency  must  be  removed  in  no 
more  than  a  five-year  period,  except  that  where  such  deficiency  cannot 
be  removed  within  such  period  without  exceeding  allowable  limits  for 
tax  deductions  under  the  Internal  Revenue  Code  for  a  given  year 
during  such  period,  the  Secretary  may  prescribe  necessary  additional 
time  to  permit  removal  of  such  deficiency  within  allowable  tax  de- 
duction limitations. 

Within  six  months  after  the  effective  date  of  rules  promulgated  by 
the  Secretary  to  implement  this  title,  but  not  later  than  12  months 
after  the  effective  date  of  the  title  or  within  six  months  after  date  of 
plan  establishment,  whichever  is  later,  the  plan  is  required  to  submit 
a  report  by  an  actuary  who  has  been  certified  by  the  Secretary,  stat- 
ing information  necessary  to  determine  the  appropriate  application  of 
the  funding  requirements  to  the  plan.  Plans  are  also  required  to  be 
reviewed  every  five  years  by  certified  actuaries  who  are  to  report  the 
funding  obligations  which  must  be  met  and  any  surplus  or  experience 
deficiencies.  The  Secretary  is  authorized  to  exempt  certain  plans  from 
these  filing  requirements  if  consistent  with  the  purpose  of  the  Act. 

Section  211. — This  section  provides  that  subject  to  the  authority 
of  the  Secretary  to  provide  exemptions  in  cases  of  hardship,  and 
certain  other  circumstances  all  assets  of  terminated  pension  plans 
must  be  distributed  according  to  the  following  priorities: 

First,  to  refund  to  nonretired  participants  in  the  plan  the  amount 
of  contributions  made  by  them;  second,  to  retirees;  third,  to  persons 
eligible  to  retire  on  date  of  plan  termination;  fourth,  to  participants 
who  have  vested  rights  under  the  plan  but  who  have  not  reached  re- 
tirement age;  and  fifth,  to  other  participants.  In  addition,  employers 
are  held  liable  for  contributions  (including  amounts  withheld  from 
employees)  owing  to  the  plan  which  were  required  to  be  made  by 
virtue  of  the  funding  requirements  of  the  Act,  but  which  were  not 
made  as  of  the  date  of  plan  termination.  Upon  either  complete  or  sub- 
stantial termination  of  a  profit-sharing  plan,  the  interests  of  all 
participants  shall  fully  vest. 

The  wSecretary  may  approve  payment  of  benefits  due  to  survivors 
in  accordance  with  priorities  which  are  equal  to  those  of  the  employees 
whose  service  had  acquired  such  benefits. 

Part  C. — Variances 

Section  216.—  This  section  authorizes  the  Secretary  to  defer,  in 
whole  or  in  part,  applicability  of  the  vesting  provisions  for  a  period 
not  to  exceed  five  years  from  the  effective  date  of  such  requirements 
where  a  plan  makes  a  showing  that  the  vesting  requirements  would 
increase  the  employer's  costs  or  contributions  to  the  plan  to  an  extent 
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that  "substantial  economic  injury"  would  result  to  the  employer  and 
to  the  interests  of  the  participants. 

The  definition  of  "substantial  economic  injury"  is  defined  to  include, 
but  not  to  be  limited  to,  a  substantial  risk  to  plan  continuance,  in- 
ability to  discharge  benefit  obligations,  substantial  curtailment  of  pen- 
sion or  other  employee  benefits,  or  the  production  of  an  adverse  effect 
upon  employment  levels  of  the  work  force  of  the  employer  contributing 
to  the  plan. 

In  collectively-bargained  plans,  both  employer  and  union  are  re- 
quired to  submit  application  for  the  variance,  and  where  such  a 
submission  is  made,  the  Secretary  is  required  to  give  due  weight  to 
the  experience,  competence,  and  knowledge  of  the  parties  concerning 
the  necessity  for  the  variance. 

Section  217. — This  section  provides  that  where  an  employer  can 
make  a  showing  to  the  Secretary  of  Labor  that  he  cannot  make  the 
required  annual  contribution  to  the  pension  plan,  the  Secretary  may 
waive  such  contributions  and  authorize  that  such  deficiency  be  funded 
over  a  period  not  to  exceed  five  years  in  no  less  than  equal  annual 
payments.  However,  to  authorize  such  variance,  the  Secretary  must  be 
satisfied  that  such  waiver  will  not  have  an  adverse  effect  upon  the 
interests  of  employees  and  will  not  impair  the  financial  position  of 
the  Pension  Benefit  Insurance  Fund.  No  waiver  may  be  granted  for 
more  than  five  years,  and  when  a  plan  has  been  granted  five  consecu- 
tive waivers,  the  Secretary  has  the  authority  to:  (1)  merge  or  consoli- 
date a  deficiently  funded  plan  with  another  plan  of  the  employer,  if 
feasible;  (2)  order  termination  of  a  plan  if  necessary  to  protect  the 
interests  of  the  participants  or  the  position  of  the  plan  termination 
insurance  program ;  (3)  or  such  other  action  as  may  be  appropriate  to 
carry  out  the  purposes  of  the  Act. 

No  amendments  increasing  plan  benefits  are  permitted  during  any 
period  that  a  funding  waiver  is  in  effect. 

The  Secretary  is  required  to  promulgate  regulations  governing 
funding  of  multi-employer  plans  that  cover  a  substantial  portion  of 
the  industry  or  employees  in  a  specific  geographic  area  to  assure  that 
such  plans  are  provided  with  sufficient  assets  to  cover  benefits  under 
the  plan.  In  promulgating  such  regulations,  the  Secretary  is  required 
to  set  a  funding  period  that  will  reflect  an  adequate  basis  for  funding 
the  plan's  benefit  commitments  and  which  takes  into  account  the  par- 
ticular situation  pertaining  to  the  plan,  industry,  and  circumstances 
involved.  In  no  event  is  the  Secretary  authorized  to  prescribe  a  fund- 
ing period  for  such  a  multi-employer  plan  which  is  less  than  30  years, 
and  no  such  plan  is  permitted  to  increase  benefits  beyond  a  point  for 
which  the  contribution  rate  would  be  inadequate  unless  such  rate  is 
increased  commensurately. 

The  Secretary  may  determine  also  that  an  employer's  withdrawal 
from  a  multi-employer  plan  will  significantly  reduce  the  rate  of  ag- 
gregate contributions  to  the  plan.  He  may  then  require  the  fund  to  be 
allocated  between  the  nonworking  and  working  participants,  and 
treat  the  nonworkers'  share  of  the  fund  as  terminated  for  insurance 
purposes,  and  the  remaining  portion  of  the  fund  as  a  new  one  for 
funding,  variances,  and  insurance  purposes. 

In  considering  the  experience  of  multi-employer  plans  for  new  pre- 
mium rates  for  insurance,  the  Secretary  shall  take  into  account  the 
withdrawal  of  employers  from  the  plan. 
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TITLE  III.— VOLUNTARY  PORTABILITY  PROGRAM  FOR 
VESTED  PENSIONS 

Program  Established 

Section  801. — This  section  establishes  a  voluntary  program  for  port- 
ability of  vested  pension  credits.  The  program  will  be  administered  by 
and  under  the  Secretary's  direction,  and  will  be  designed  to  facilitate 
the  voluntary  transfer  of  vested  credits  between  registered  plans.  Plans 
registered  under  the  Act  may  voluntarily  apply  for  membership  in  the 
program  and  upon  approval  be  issued  a  certificate  of  membership  by 
the  Secretary. 

Acceptance  of  Deposits 

Section  802. — This  section  requires  that,  upon  request  of  a  plan  par- 
ticipant, plans  which  are  members  of  this  program  are  required  to  pay, 
to  a  central  portability  fund  administered  by  the  Secretary,  monies 
representing  the  value  of  the  participant's  vested  rights  when  he  is 
separated  from  the  plan  prior  to  retirement.  The  Secretary  will  pre- 
scribe the  terms  and  circumstances  of  deposits  to  be  made. 

Special  Fund 

Section  808. — This  section  establishes  a  Voluntary  Portability  Pro- 
gram Fund  under  the  supervision  of  the  Secretary  into  which  pay- 
ments will  be  made  in  accordance  with  regulations  prescribed  by  the 
Secretary  under  the  portability  program.  The  Secretary  shall  be  the 
trustee  of  the  fund  and  shall  administer  the  fund  and  report  to  the 
Congress  annually  of  the  fund's  operations  and  fiscal  status.  The  Sec- 
retary is  authorized  to  deposit  the  amounts  received  in  financial  insti- 
tutions insured  by  the  FDIC  or  FSLIC  but  not  more  than  10  percent 
in  any  one  financial  institution. 

Individual  Accounts 

Section  804 • — This  section  requires  the  Fund  to  establish  individual 
accounts  for  each  participant  for  whom  it  has  received  monies  under 
the  portability  program. 

Payments  From  Individual  Accounts 

Section  805.  -This  section  provides  that,  at  the  request  of  a  par- 
ticipant transferring  into  a  new  plan,  the  Secretary  is  required  to  pay 
out  if  his  account  the  accumulated  amounts  to  purchase  pension  credits 
from  the  new  plan  which  are  actuarially  equivalent.  Unless  the  monies 
in  a  participant's  account  have  been  transferred  to  another  employer's 
plan  at  the  participant's  request,  the  Secretary  is  required  to  use  the 
monies  in  the  participant's  account  to  purchase  a  single-premium  life 
annuity  from  a  qualified  life  insurance  carrier  when  the  participant 
reaches  age  65,  and  in  the  event  of  the  participant's  death,  to  pay  out 
monies  in  this  account  to  his  designated  beneficiary. 

Technical  Assistance 

Section  806. — This  section  authorizes  the  Secretary  to  furnish  tech- 
nical assistance  to  unions,  administrators,  and  all  others  affected  by 
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this  Act  who  wish  to  develop  portability  or  reciprocity  arrangements 
of  their  own. 

TITLE  IV.— PLAN  TERMINATION  INSURANCE  PROGRAM 

ESTABLISHED 

Section  J+01. — This  section  establishes  a  Private  Pension  Plan  Ter- 
mination Insurance  Program  administered  by  the  Secretary,  which 
requires  plans  to  insure  unfunded  vested  liabilities  incurred  prior  to 
enactment  of  the  Act,  as  well  as  after  enactment  of  the  Act.  The  Secre- 
tary may  provide  insurance  to  cover  unfunded  vested  liabilities  of  a 
plan  not  subject  to  the  Act  where  he  determines  that  such  plan  con- 
forms to  the  vesting,  funding  and  all  other  standards  required  by 
the  Act. 

Condition  of  Insurance 

Section  402  —  This  section  requires  the  insurance  program  to  in- 
sure participants  against  loss  of  vested  benefits  arising  from  plan 
termination. 

The  amount  of  vested  benefit  insurance  is  limited  to  50  percent  of 
highest  average  monthly  wage  of  participants  earned  over  a  five- 
year  period,  or  $500  monthly,  whichever  is  the  lesser. 

No  insurance  shall  be  paid  if  the  plan  is  terminated  less  than  three 
years  from  date  of  establishment  or  registration  unless  the  Secre- 
tary determines  that  a  registered  plan  was  otherwise  in  substantial 
compliance  with  the  Act  and  that  the  reserve  position  of  the  insur- 
ance program  will  not  be  adversely  affected. 

Insurance  will  not  cover  vested  rights  created  by  any  plan  amend- 
ment which  took  effect  less  than  three  years  prior  to  plan  termination. 

No  coverage  is  extended  to  participants  who  own  10  percent  or  more 
of  employer  voting  stock. 

i 

ASSEMENT  AND  PREMIUMS 

Section  403. — This  section  requires  plans  to  pay  an  initial  uniform 
assessment  to  be  prescribed  by  the  Secretary  to  cover  administrative 
costs  of  the  program.  The  Secretary  shall  prescribe  an  annual  pre- 
mium rate  based  upon  unfunded  vested  liabilities.  For  the  first  three 
years,  the  insurance  premium  shall  not  exceed  0.2  percent  of  un- 
funded vested  liabilities  incurred  after  enactment  of  the  Act.  With 
respect  to  those  unfunded  vested  liabilities  incurred  prior  to  enactment, 
the  premium  shall  be  0.2  percent,  provided  that  the  unfunded  vested 
liabilities  of  the  plan  were  funded  at  least  75%  during  the  five-year 
period  preceding  enactment. 

As  to  plans  which  on  date  of  enactment  were  less  than  five  years  old, 
the  premium  shall  be  0.2  percent,  provided  that  the  plan  had  been  re- 
ducing its  unfunded  vested  liabilities  at  a  rate  of  no  less  than  5  per- 
cent annually.  In  the  event  plans  do  not  meet  the  above  funding 
standards,  they  can  be  charged  a  premium  not  to  exceed  0.4  percent  or 
less  than  0.2  percent  of  pre-enactment  unfunded  vested  liabilities. 

Also,  in  the  case  of  multi-employer  plans  (as  defined  in  the  Act),  the 
premium  rate  for  the  initial  three  years  shall  not  exceed  0.2  percent  of 
unfunded  vested  liabilities,  regardless  of  when  such  liabilities  were 
incurred. 
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After  the  initial  three-year  period,  the  Secretary  may  prescribe  an 
annual  rate  based  upon  experience,  and  unless  Congress  objects  within 
90  days,  the  new  premium  shall  become  effective. 

The  Secretary  is  required  to  consult  with  appropriate  private  and 
government  agencies  on  matters  relating  to  the  assessment  and  pre- 
mium rates  before  prescribing  rates. 

Payment  of  Insurance 

Section  404- — This  section  requires  that  plans  must  notify  the 
Secretary  of  intent  to  terminate,  and  failing  to  do  so  will  make  such 
persons  personally  liable  for  any  losses  incurred  by  the  Pension 
Benefit  Insurance  Fund  in  connection  with  plan  termination. 

The  insurance  to  be  paid  shall  be  the  difference  between  the  plan's 
assets  and  unfunded  vested  benefits  owed  at  the  time  of  plan 
termination. 

In  addition,  the  Secretary  is  required  to  prescribe  procedures  under 
which  funds  of  terminated  plans  shall  be  liquidated  and  paid  out 
to  cover  vested  benefits  of  participants.  In  implementing  this  author- 
ity, the  Secretary  may  transfer  terminated  funds  under  his  supervision 
or  purchase  annuities  from  qualified  insurance  carriers  for  participants 
or  take  such  other  action  as  may  be  appropriate.  Persons  who  termi- 
nate a  plan  with  intent  to  circumvent  the  Act  or  the  WPPDA  shall 
be  personally  liable  for  losses. 

Recovery 

Section  405. — This  section  provides  that,  where  employers  in  termi- 
nated plans  are  not  insolvent,  they  or  their  successors-in-interest  may 
be  liable  for  reimbursement  of  a  portion  of  insurance  benefits  paid. 
The  liability  of  the  employer  is  to  pay  100%  of  the  unfunded  vested 
liabilities  and  in  no  event  shall  it  exceed  50%  of  the  employer's  not 
worth. 

The  Secretary  shall  make  arrangements  with  employers  on  equitable 
terms  for  the  reimbursement  of  insurance  paid. 

The  amount  or  amounts  of  any  unpaid  liability  owed  by  an  employer 
shall  constitute  a  lien  in  favor  of  the  government,  but  junior  to  any 
lien  for  unpaid  taxes  owed  to  the  government. 

Pension  Benefit  Insurance  Fund 

Section  406. — This  section  establishes  within  the  Labor  Department 
a  fund  for  the  deposit  of  premiums,  assessments,  etc.,  made  under  the 
Act  and  for  payment  of  such  claims  thereunder. 

TITLE  V.— DISCLOSURE  AND  FIDUCIARY  STANDARDS 

The  new  Disclosure  and  Fiduciary  Requirements  of  this  Act  are 
accomplished  by  amendment  to  the  Welfare  and  Pension  Plans  Dis- 
closure Act.  (WPPDA). 

Disclosure 

Section  501 . — This  section  requires  that  annual  reports  filed  are  re- 
quired to  be  accompanied  by  a  certificate  designating  the  Secretary  as 
agent  for  service  of  process  in  any  action  arising  under  this  Act. 
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Section  502. — This  .section  amends  Section  3  of  the  Welfare  and 
Pension  Plans  Disclosure  Act  by  adding  new  paragraphs  containing 
revised  definitions  of  terms  such  as  "relative,"  "administrator,"  "em- 
ployee benefit  plan,"  "employee  benefit  fund,"  "separate  account," 
"adequate  consideration,"  "nonforfeitable  pension  benefit,"  "covered 
service,"  and  various  other  terms  which  are  intended  to  reconcile  defi- 
nitions contained  in  the  Act  with  the  new  amendments.  The  definition 
of  "employee  welfare  benefit  plan"  is  expanded  to  include  all  benefit 
arrangements  described  or  permitted  by  Section  302  of  the  Taft- 
Hartley  Act,  such  as  vacation  funds,  scholarship,  child  care  funds,  etc. 

Section  503. — This  section  amends  Sec.  4(a)  of  the  Welfare  and 
Pension  Plans  Disclosure  Act  by  making  editorial  changes  required 
by  the  terms  of  the  current  Act  in  order  that  the  definitions  of  the 
WPPDA  will  be  reconciled  with  those  of  the  current  amendments. 

Section  504. — This  section  amends  Sec.  5(b)  of  the  WPPDA  by 
permitting  the  Secretary  to  require  the  filing  of  a  special  terminal  re- 
port in  the  event  that  there  are  monies  or  other  assets  remaining  in 
the  plan.  Additionally,  it  is  amended  to  grant  the  Secretary  the  right 
to  exempt  from  the  reporting  and  disclosure  requirements  of  the  Act 
a  certain  class  of  employee  benefit  plans  if  the  same  does  not  serve  the 
purposes  of  the  Act. 

Section  505. — This  section  amends  Sec.  6  of  the  WPPDA  and  re- 
quires plan  descriptions  under  this  Act  to  be  comprehensive  and  writ- 
ten in  a  language  and  manner  calculated  to  be  understood  by  the 
average  participant.  In  addition,  the  prior  filing  requirements  are 
revised  to  authorize  plan  amendments  to  be  filed  in  accordance  with 
regulations  prescribed  by  the  Secretary.  Heretofore,  plan  amendments 
had  to  be  filed  within  60  days  after  they  were  effective. 

Section  506. — This  section  provides  for  two  significant  changes  to 
the  WPPDA.  The  first  is  a  new  requirement  that  the  annual  financial 
report  must  include  an  opinion  of  the  plan's  financial  condition  by  an 
independent  accountant  based  upon  the  results  of  an  annual  audit. 
Second,  plans  must  include  in  their  reports  more  detailed  financial  in- 
formation, particularly  in  connection  with  party -in-interest  transac- 
tions, and  more  detailed  actuarial  information  relating  to  the  plan's 
funding  method  and  its  overall  financial  soundness. 

Section  507. — This  section  broadens  the  WPPDA  requirements  by 
requiring  administrators  to  furnish  reports  to  employees  or  to  make 
available  (whichever  is  more  practicable)  to  every  participant  upon 
his  enrollment  in  the  plan  a  summary  of  the  plan's  important  pro- 
visions written  in  a  manner  calculated  to  be  understood  by  the  average 
participant.  (This  requirement  covers  major  amendments  as  well). 
This  summary  should  include  an  explanation  of  a  participant's  rights 
and  obligations  under  the  plan  and  the  circumstances  which  may  dis- 
qualify him  from  benefits,  as  well  as  the  requirements  of  WPPDA. 
Administrators  are  also  required  to  furnish  or  make  available  to  par- 
ticipants every  three  years  a  revised,  up-to-date  summary  of  the  plan's 
important  provisions  (including  major  amendments). 

Additionally,  the  plan  administrator  must  furnish  to  participants 
and  beneficiaries,  upon  request,  copies  of  the  plan  description,  annual 
report,  or  bargaining  agreement,  trust  agreement,  contract,  or  instru- 
ment under  which  the  plan  is  established  and  operated.  The  plan  ad- 
ministrator may  make  a  reasonable  charge  to  cover  the  costs  of  such 
copies. 


632 


46 

Plan  administrators  are  also  required  to  furnish  participants  with 
notices  of  any  vesting  or  funding  variance  the  plan  has  received  under 
other  provisions  of  the  Act. 

Section  508. — This  section  amends  Section  9(d)  of  the  WPPDA  to 
permit  the  Secretary  to  make  necessary  inquiries  to  determine  viola- 
tions provided  that  plans  cannot  be  investigated  more  than  once  an- 
nually without  reasonable  cause.  This  provision  eliminates  the  require- 
ment of  certification  previously-  required  to  examine  reports  and 
records  of  a  plan.  The  annual  audit  required  by  the  Act  dispenses  with 
the  need  for  such  certification. 

Section  509. — This  section  amends  Section  14  of  the  WPPDA  to 
restructure  the  Advisory  Council  on  Employee  Welfare  and  Pension 
Benefit  Plans  so  that  it  will  serve  as  an  advisory  council  for  both  the 
WPPDA  and  the  Retirement  Income  Security  for  Employees  Act. 
The  Advisory  Council  is  expanded  from  its  present  number  of  13 
members  to  21  members.  New  permanent  categories  of  membership 
are  added  to  include  the  fields  of  actuarial  counseling,  investment 
counseling,  and  accounting.  Five  representatives  of  management  have 
also  been  added.  The  period  of  advisory  council  meetings  is  changed 
from  its  requirement  of  twice  a  year  to  meetings  of  at  least  four  times 
a  year. 

Fiduciary  Standards 

Section  510. — This  section  adds  new  Section  15  to  the  WPPDA 
which  establishes  fiduciary  standards  for  employee  pension  and  welfare 
plans. 

In  general,  this  section  requires  plans  to  be  established  pursuant 
to  a  written  document  and  requires  plan  funds  to  be  treated  as  a  trust 
for  the  exclusive  purpose  of  (1)  providing  benefits  to  participants 
and  their  beneficiaries  and  (2)  paying  reasonable  administrative  ex- 
penses, and  (3)  assets  remaining  after  satisfaction  of  all  rights,  at- 
tributable to  employee  contributions,  shall  be  distributed  equitably 
on  basis  of  the  rate  of  employee  contributions. 

This  section  also  requires  a  fiduciary  (i.e.,  a  person  who  is  respon- 
sible for  handling  plan  funds)  to  act  as  a  prudent  man  in  a  similar 
situation  and  other  like  conditions  would  act.  The  fiduciary  must  ad- 
here to  trust  principles  established  by  the  Act,  and  to  trust  terms 
which  are  consistent  with  the  Act  and  is  prohibited  from  receiving 
any  consideration  from  any  party  dealing  with  such  fund,  in  connection 
with  fund  transactions.  However,  transactions  which  are  otherwise 
prohibited  may  be  permitted  by  the  Secretary  if  he  finds  that  the 
participants'  interests  would  be  served  by  such  action.  A  fiduciary  is 
prohibited  from  investing,  or  maintaining  investment  of  more  than 
10  percent  of  a  pension  fund's  assets  in  securities  of  the  employer. 

In  general,  fiduciaries  may  be  reasonably  compensated  and  entitled 
to  receive  benefits  which  belong  to  them  by  reason  of  being  partici- 
ants  in  the  plan  and  may  also  make  certain  loans  to  participants  or 
eneficiaries  or  make  reasonable  arrangements  with  parties-in-interest 
for  office  space  or  other  services,  including  providing  more  than 
one  type  of  service  to  fiduciaries  or  other  parties-in-interest  which  are 
customarily  furnished. 

Any  fiduciary  who  breaches  his  trust  is  personally  liable  for  losses 
resulting  from  such  breach,  and  co-fiduciaries  are  jointly  and  sev- 
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erally  liable  except  that  a  co-fiduciary  may  avoid  liability  by  object- 
ing promptly  to  any  action  which  may  constitute  a  breach  of  trust. 

Exculpatory  clauses  in  trust  agreements  are  prohibited;  however, 
fiduciaries  are  permitted  to  allocate  specific  responsibilities  among 
themselves,  and,  thereby,  subject  to  disapproval  by  the  Secretary, 
delineate  the  responsibility  of  each  fiduciary. 

The  bill  further  prohibits  any  individual  who  has  been  convicted 
of  certain  specified  crimes  from  serving  as  an  administrator,  officer, 
trustee,  employee,  or  consultant  of,  or  with  respect  to  a  plan,  for  five 
years  following  his  conviction  or  release  from  imprisonment,  unless 
the  Secretary  determines  that  a  waiver  is  justified. 

The  bill  also  requires  all  investments  and  deposits  of  plan  funds  to 
be  made  in  the  name  of  the  fund  or  its  nominee  and  prohibits  employ- 
ees of  either  the  employer  or  an  employee  organization  from  receiving 
commissions,  or  brokerage  fees  with  respect  to  plan  investments; 
and  provides  for  a  transitional  period  as  determined  by  the  Secretary 
for  a  plan  to  dispose  of  conflict-in-interest  investments. 

Every  plan,  in  accordance  with  regulations  of  the  Secretary,  is 
required  to  provide  adequate  notice  in  writing  to  a  participant  whose 
benefit  claim  has  been  denied,  setting  forth  the  specific  reason  for  the 
denial  in  understandable  language  and  providing  reasonable  review 
procedures  with  respect  to  any  denial  of  benefits.  The  bill  also  requires 
that  where  a  plan  offers  the  option  of  survivorship  benefits  to  a  par- 
ticipant, he  can  only  lose  such  option  if  he  waives  it  in  writing. 

TITLE  VI.— ENFORCEMENT 

Sec.  601. — This  section  empowers  the  Secretary  to  petition  the  fed- 
eral courts  to  compel  a  pension  or  profit-sharing-retirement  plan  to 
comply  with  the  Act  or  effect  recoveries  of  moneys  which  may  be  due 
under  the  Act. 

Sections  602,  603,  604,  and  605. — These  sections  provide  that  when 
the  Secretary  has  jeason  to  believe  that  a  pension,  profit-sharing, 
retirement  plan,  or  other  employee  benefit  plan  is  violating  the  Act 
or  the  plan's  governing  documents,  he  may  seek  relief  in  the  federal 
courts  to  compel  the  return  of  assets  to  the  fund,  to  require  payments 
to  be  made,  to  require  the  removal  of  a  fiduciary,  and  to  obtain  other 
appropriate  relief.  Plan  participants  also  may  seek  relief  in  federal 
and  state  courts  against  violations  committed  by  a  fiduciary,  including 
his  removal  from  office.  They  may  also  eek  relief  to  recover  benefits 
required  to  be  paid  under  the  plan  in  the  same  courts.  The  Secretary 
has  the  right  to  remove  an  action  pending  in  a  state  court  to  the  federal 
courts  for  relief  provided  under  this  Act. 

Sections  607  and  608. — These  sections  provide  that  administrators 
and  fiduciaries  have  the  right  to  obtain  judicial  review  of  the  actions 
of  the  Secretary.  The  bill  provides  a  statute  of  limitations  of  five 
years  for  actions  arising  under  the  Act. 

Section  609. — This  section  provides  that  this  Act  supersedes  state 
laws  covering  the  same  matters.  However,  the  Act  does  not  exempt  or 
relieve  any  person  from  complying  with  any  state  law  regulating 
insurance,  banking,  and  related  matters,  and  does  not  remove  state 
jurisdiction  over  plans  not  subject  to  the  Act.  State  courts  are  not 
prevented  from  asserting  jurisdiction  in  compelling  the  accounting  of 
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a  fiduciary  or  requiring  clarification  of  the  plan.  The  Secretary  or  a 
plan  participant  may  remove  such  a  case  from  the  state  to  the  federal 
court  if  it  involves  the  applicability  of  the  Act. 

Section  610. — This  section  makes  it  unlawful  for  any  person  to 
discharge,  fine,  suspend,  expel,  discipline  or  discriminate  against  a 
participant  or  beneficiary  for  exercising  any  right  to  which  he  is 
entitled  under  the  provisions  of  the  plan  or  the  Act  or  the  Welfare 
and  Pensions  Plans  Disclosure  Act  or  for  the  purpose  of  interfering 
with  the  attainment  of  any  right  to  which  such  participant  may  be- 
come entitled  under  the  plan  or  the  Act  or  the  WPPDA. 

Section  611. — This  section  makes  it  a  criminal  offense  for  any  per- 
son to  use  fraud,  force,  or  violence  or  threats  thereof  to  restrain, 
coerce,  intimidate  or  attempt  to  restrain,  coerce,  intimidate  any  par- 
ticipant or  beneficiary  for  the  purpose  of  interfering  with  or  prevent- 
ing the  exercise  of  any  right  to  which  he  is  or  may  become  entitled 
under  the  plan,  the  Act  or  the  WPPDA. 

TITLE  VII.— EFFECTIVE  DATES 

Section  701. — This  section  provides  that  the  registration,  adminis- 
tration, disclosure,  government  procurement,  fiduciary,  and  enforce- 
ment provisions  of  the  Act  become  effective  upon  enactment. 

The  vesting  and  funding  provisions  of  the  Act  shall  become  effective 
three  years  after  enactment  of  the  Act,  and  portability  and  insurance 
provisions  one  year  after  enactment. 
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VIII.  Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  sections  1 
through  9  and  titles  I  through  VI  of  the  bill,  as  reported,  are  shown 
as  follows  (existing  law  proposed  to  be  omitted  is  enclosed  in  black 
brackets;  new  matter  printed  in  italic) : 

WELFARE  PENSION  PLANS  DISCLOSURE  ACT 

Pub.  L.  No.  85-836,  '85th  Cong.,  2d  Sess.,  1958,  72  Stat.  997,  as 
amended  by  Pub.  L.  No.  87-420,  87th  Cong.,  2d  Sess.,  1962,  76 
Stat.  35;  29  U.S.C.  §§  301-09;  F.C.A.  29  §§  301-09 
Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled,  That  this  Act  may  be  cited 

as  the  "Welfare  and  Pension  Plans  Disclosure  Act." 

Findings  and  Policy 

Sec.  2.  (a)  The  Congress  finds  that  the  growth  in  size,  scope,  and 
numbers  of  employee  welfare  and  pension  benefit  plans  in  recent  years 
has  been  rapid  and  substantial;  that  the  continued  well-being  and 
security  of  millions  of  employees  and  their  dependents  are  directly 
affected  by  these  plans;  that  they  are  affected  with  a  national  public 
interest;  that  they  have  become  an  important  factor  affecting  the 
stability  of  employment  and  the  successful  development  of  industrial 
relations;  that  they  have  become  an  important  factor  in  commerce 
because  of  the  interstate  character  of  their  activities,  and  of  the  activ- 
ities of  their  participants,  and  the  employers,  employee  organizations, 
and  other  entities  by  which  they  are  established  or  maintained;  that 
owing  to  the  lack  of  employee  information  concerning  their  operation, 
it  is  desirable  in  the  interests  of  employees  and  their  beneficiaries, 
and  to  provide  for  the  general  welfare  and  the  free  flow  of  commerce, 
that  disclosure  be  made  with  respect  to  the  operation  and  administra- 
tion of  such  plans. 

(b)  It  is  hereby  declared  to  be  the  policy  of  this  Act  to  protect  inter- 
state commerce  and  the  interests  of  participants  in  employee  welfare 
and  pension  benefit  plans  and  their  beneficiaries,  by  requiring  the  dis- 
closure and  reporting  to  participants  and  beneficiaries  of  financial  and 
other  information  with  respect  thereto. 

Definitions 
Sec.  3.  When  used  in  this  Act — 

(1)  The  term  'employee  welfare  benefit  plan"  means  any  plan,  fund, 
or  program  which  is  communicated  or  its  benefits  described  in  writing 
to  the  employees,  and  which  was  heretofore  or  is  hereafter  established 
or  maintained  by  an  employer  or  by  an  employee  organization,  or  by 

(49) 
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both,  for  the  purpose  of  providing  for  its  participants  or  their  benefi- 
ciaries, through  the  purchase  of  insurance  or  otherwise,  medical,  surgi- 
cal, or  hospital  care  or  benefits,  or  benefits  in  the  event  of  sickness, 
accident  disability  death  or  [unemployment.]  unemployment  or 
benefits  of  the  type  described  or  permitted  by  section  802(c)  of  the  Labor- 
Management  Relations  Act. 

(2)  The  term  "employee  pension  benefit  plan"  means  any  plan, 
fund,  or  program  which  is  communicated  or  its  benefits  described  in 
writing  to  the  employees,  and  which  was  heretofore  or  is  hereafter 
established  or  maintained  by  an  employer  or  by  an  employee  organi- 
zation, or  by  both,  for  the  purpose  of  providing  for  its  participants  or 
their  beneficiaries,  by  the  purchase  of  insurance  or  annuity  contracts 
or  otherwise,  retirement  benefits,  and  includes  any  profit-sharing  plan 
which  provides  benefits  at  or  after  retirement. 

(3)  The  term  "employee  organization"  means  any  labor  union  or 
any  organization  of  any  kind,  or  any  agency  or  employee  representa- 
tion committee,  association,  group,  or  [plan,]  program  in  which  em- 
ployees participate  and  which  exists  for  the  purpose,  in  whole  or  in 
part,  of  dealing  with  employers  concerning  an  employee  [welfare  or 
pension]  benefit  plan,  or  other  matters  incidental  to  employment 
relationships;  or  any  employees'  beneficiary  association  organized  for 
the  purpose,  in  whole  or  in  part,  of  establishing  such  a  plan- 

(4)  The  term  "employer"  means  any  person  acting  directly  as  an 
employer  or  indirectly  in  the  interest  of  an  employer  in  relation  to  an 
employee  [welfare  or  pension]  benefit  plan,  and  includes  a  group  or 
association  of  employers  acting  for  an  employer  in  such  capacity. 

(5)  The  term  "employee"  means  any  individual  employed  by  an 
employer. 

(6)  The  term  "participant"  means  any  employee  or  former  employee 
of  an  employer  or  any  member  of  an  employee  organization  who  is  or 
may  become  leigible  to  receive  a  benefit  of  any  type  from  an  employee 
[welfare  or  pension]  benefit  plan,  or  whose  beneficiaries  may  be 
eligible  to  receive  any  such  benefit. 

(7)  The  term  "beneficiary"  means  a  person  designated  by  a  partici- 
pant or  by  the  terms  of  an  employee  [welfare  or  pension]  benefit  plan 
who  is  or  may  become  entitled  to  a  benefit  thereunder. 

(8)  The  term  "person"  means  an  individual,  partnership,  corpora- 
tion, mutual  company,  joint-stock  company,  trust,  unincorporated  or- 
ganization, association,  or  employee  organization. 

(9)  The  term  "State"  includes  any  State  of  tho  United  States,  the 
District  of  Columbia,  Puerto  Rico,  the  Virgin  Islands,  American  Samoa, 
Guam,  Wako  Island,  the  Canal  Zone,  and  Outer  Continental  Shelf 
lands  defined  in  the  Outer  Continental  Shelf  Lands  Act  (43  U.S.C. 
1331-1343). 

(10)  The  term  "commerce"  means  trade,  commerce,  transportation, 
or  communication  among  the  several  States,  or  between  any  foreign 
country  and  any  State,  or  between  any  State  and  any  place  outside 


(11)  The  term  "industry  or  activity  affecting  commerce"  means  any 
activity,  business,  or  industry  in  commerce  or  in  which  a  labor  dispute 
would  hinder  or  obstruct  commerce  or  the  free  flow  of  commerce  and 
includes  any  activity  or  industry  "affecting  commerce"  within  the 
meaning  of  tho  Labor-Managemont  Relations  Act,  1947,  as  amended, 
or  the  Railway  Labor  Act,  as  amended. 
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(12)  The  term  "Secretary"  means  the  Secretary  of  Labor. 

(13)  The  term  "party  in  interest"  means  as  to  an  employee  benefit 
plan  or  fund,  any  administrator,  officer ,  fiduciary ,  trustee,  custodian, 
counsel,  or  employee  of  any  employee  [welfare]  benefit  plan  [or  em- 
ployee pension  benefit  plan, J  or  a  person  providing  benefit  plan  serv- 
ices to  any  such  plan,  or  an  [employer]  employer,  any  of  whose 
employees  are  covered  by  such  a  plan  or  any  person  controlling,  con- 
trolled by,  or  under  common  control  with  such  employer  or  officer  or 
employee  or  agent  of  such  [employer,  or  an  officer  or  agent  or  employee 
of]  employer  or  such  person,  or  an  employee  organization  having 
members  covered  by  such  [plan.]  plan,  or  an  officer  or  employee  or 
agent  of  such  an  employee  organization,  or  a  relative,  partner,  or  joint 
venturer  or  any  of  the  above-described  persons.  Whenever  the  term  "party  in 
interest"  is  used  in  this  Act,  it  shall  mean  a  person  known  to  be  a  party  in 
interest.  If  any  moneys  or  other  property  of  an  employee  benefit  fund  are 
invested  in  shares  of  an  investment  company  registered  under  the  Invest- 
ment Company  Act  of  1940,  such  investment  shall  not  cause  such  invest- 
ment company  or  such  investment  company's  investment  adviser  or  prin- 
cipal underwriter  to  be  deemed  to  be  a  "fiduciary"  or  a  "party  in  interest" 
as  those  terms  are  defined  in  this  Act,  except  insofar  as  such  investment 
company  or  its  investment  adviser  or  principal  underwriter  acts  in  con- 
nection with  an  employee  benefit  fund  established  or  maintained  pursuant 
to  an  employee  benefit  plan  covering  employees  of  the  investment  company, 
the  investment  adviser,  or  its  principal  underwriter. 

Nothing  contained  herein  shall  limit  the  duties  imposed  on  such  invest- 
ment company,  investment  adviser,  or  principal  underwriter  by  any  other 
provision  of  law. 

(14)  The  term  "relative"  means  a  spouse,  ancestor,  descendant,  brother, 
sister,  son-in-law,  daughter-in-law,  father-in-law,  mother-in-law,  brother- 
in-law,  or  sister -in-lau . 

(15)  The  term  "administrator"  means — 

(A)  the  person  specifically  so  designated  by  the  terms  of  the  plan, 
collective  bargaining  agreement,  trust  agreement,  contract,  or  other 
instrument,  under  which  the  plan  is  operated;  or 

(B)  in  the  absence  of  such  designation  (i)  the  employer  in  the  case 
of  an  employee  benefit  plan  established  or  maintained  by  a  single 
employer,  (ii)  the  employee  organization  in  the  case  of  a  plan  estab- 
lished or  maintained  by  an  employee  organization,  or  (Hi)  the  asso- 
ciation, committee,  joint  board  of  trustees,  or  other  similar  group  of 
representatives  of  the  parties  who  established  or  maintained  the  plan, 
in  the  case  of  a  plan  established  or  maintained  by  two  or  more  em- 
ployers or  jointly  by  one  or  more  employers  and  one  or  more  employee 
organizations. 

(16)  The  term  "employee  benefit  plan"  or  "plan"  means  an  employee 
welfare  benefit  plan  or  an  employee  pension  benefit  plan  or  a  plan  provid- 
ing both  welfare  and  pension  benefits. 

(17)  The  term  "employee  benefit  fund"  or  "fund"  means  a  fund  of 
money  or  other  assets  maintained  pursuant  to  or  in  connection  with  an 
employee  benefit  plan  and  includes  employee  contributions  withheld  but 
not  yet  paid  to  the  plan  by  the  employer.  The  term  does  not  include:  (A)  any 
assets  of  an  investment  company  subject  to  regulation  under  the  Investment 
Company  Act  of  1940;  (B)  premium,  subscription  charges,  or  deposits 
received  and  retained  by  an  insurance  carrier  or  service  or  other  organiza- 
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Hon,  except  for  any  separate  account  established  or  maintained  by  an 
insurance  carrier. 

(18)  The  term  (( separate  account"  means  an  account  established  or 
maintained  by  an  insurance  company  under  which  income,  gains,  and 
losses,  whether  or  not  realized,  from  assets  allocated  to  such  account,  are,  in 
accordance  with  the  applicable  contract,  credited  to  or  charged  against  such 
account  without  regard  to  other  income,  gains,  or  losses  of  the  insurance 
company. 

(19)  The  term  (t adequate  consideration"  when  used  in  section  15 
means  either  (A)  at  no  more  than  the  price  of  the  security  prevailing  on  a 
national  securities  exchange  which  is  registered  with  the  Securities  and  Ex- 
change Commission,  or  (B)  if  the  security  is  not  traded  on  such  a  national 
securities  exchange,  at  a  price  not  less  favorable  to  the  fund  than  the  offer- 
ing price  for  the  security  as  established  by  the  current  bid  and  asked  prices 
quoted  by  persons  independent  of  the  issuer,  or  (C)  if  the  price  of  the  secur- 
ity is  not  quoted  by  persons  independent  of  the  issuer,  a  price  determined 
to  be  the  fair  value  of  the  security. 

(20)  The  term  11  nonforfeitable  pension  benefit"  means  a  legal  claim  ob- 
tained by  a  participant  or  his  beneficiary  to  that  part  of  an  immediate  or 
deferred  pension  benefit  which,  notwithstanding  any  conditions  subsequent 
which  would  affect  receipt  of  any  benefit  flowing  from  such  right,  arises 
from  the  participant's  covered  service  under  the  plan  and  is  no  longer  con- 
tingent on  the  participant  remaining  covered  by  the  plan. 

(21)  The  term  "covered  service"  means  that  period  of  service  performed 
by  a  participant  for  an  employer  or  as  a  member  of  an  employee  organiza- 
tion which  is  recognized  under  the  terms  of  the  plan  or  the  collective-bar- 
gaining agreement  (subject  to  the  requirements  of  the  Retirement  Income 
Security  for  Employees  Act),  for  purposes  of  determining  a  participant's 
eligibility  to  receive  pension  benefits  or  for  determining  the  amount  of  such 
benefits. 

(22)  The  term  "pension  benefit"  means  the  aggregate,  annual,  monthly, 
or  other  amounts  to  which  a  participant  has  or  will  become  entitled  upon 
retirement  or  to  which  any  other  person  is  entitled  by  virtue  of  such  par- 
ticipant's death. 

(23)  The  term  "accrued  portion  of  normal  retirement  benefit"  means 
that  amount  of  such  benefit  which,  irrespective  of  whether  the  right  to  such 
benefit  is  nonforfeitable,  is  equal  to — 

(^4)  in  the  case  of  a  profit-sharing-retirement  plan  or  money  pur- 
chase plan,  the  total  amount  credited  to  the  account  of  a  participant; 

(B)  in  the  case  of  a  unit  benefit-type  pension  plan,  the  benefit 
units  credited  to  a  participant;  or 

(C)  in  the  case  of  other  types  of  pension  plans,  that  portion  of  the 
prospective  normal  retirement  benefit  of  a  participant  that,  pursuant 
to  rule  or  regulation  under  the  Retirement  Income  Security  for 
Employees  Act,  is  determined  to  constitute  the  participant's  accrued 
portion  of  the  normal  retirement  benefit  under  the  terms  of  the  appro- 
priate plan. 

(24)  The  term  "security"  means  any  note,  stock,  treasury  stock,  bond, 
debenture,  evidence  of  indebtedness,  certificate  of  interest  or  participation 
in  any  profit-sharing  agreement,  collateral-trust  certificate,  preorganization 
certificate  or  subscription,  transferable  share,  investment  contract,  voting- 
trust  certificate,  certificate  of  deposit  for  a  security ,  fractional  undivided 
interest  in,  or,  in  general,  any  interest  or  instrument  commonly  known  as  a 
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security,  or  any  certificate  of  interest  or  participation  in,  temporary 
or  interim  certificate  for,  receipt  for,  guarantee  of,  or  warrant  or  right  to 
subscribe  to  or  purchase,  any  of  the  foregoing. 

(25)  The  term  11  fiduciary"  means  any  person  who  exercises  any  power 
of  control,  management,  or  disposition  with  respect  to  any  moneys  or  other 
property  of  any  employee  benefit  fund,  or  has  authority  or  responsibility 
to  do  so. 

(26)  The  term  "market  value"  or  "value"  when  used  in  this  Act  means 
fair  market  value  where  available,  and  otherwise  the  fair  value  as  deter- 
mined pursuant  to  rule  or  regulation  under  this  Act. 

Coverage 

Sec.  4.  (a)  Except  as  provided  in  subsection  (b),  this  Act  shall 
apply  to  any  employee  [welfare  or  pension]  benefit  plan  if  it  is  estab- 
lished or  maintained  by  any  employer  [or  employers]  engaged  in 
commerce  or  in  any  industry  or  activity  affecting  commerce  or  by 
any  employee  organization  [or  organizations]  representing  employees 
engaged  in  commerce  or  in  any  industry  or  activity  affecting  commerce 
or  by  both. 

(b)  This  Act  shall  not  apply  to  an  employee  [welfare  or  pension] 
benefit  plan  if — 

(1)  such  plan  is  administered  by  the  Federal  Government  or 
by  the  government  of  a  State,  by  a  political  subdivision  of  a 
State,  or  by  an  agency  or  instrumentality  of  any  of  the  foregoing; 

(2)  such  plan  was  established  and  is  maintained  solely  for  the 
purpose  of  complying  with  applicable  workmen's  compensation 
laws  or  unemployment  compensation  disability  insurance  laws;  or 

[(3)  such  plan  is  administered  by  an  organization  which  is 
exempt  from  taxation  under  the  provisions  of  section  501(a)  of 
the  Internal  Revenue  Code  of  1954  and  is  administered  as  a 
corollary  to  membership  in  a  fraternal  benefit  society  described 
in  section  501(c)(8)  of  such  Code  or  by  organizations  described 
in  sections  501(c)(3)  and  501(c)(4)  of  such  Code:  Provided,  That 
the  provisions  of  this  paragraph  shall  not  exempt  any  plan  admin- 
istered by  a  fraternal  benefit  society  or  organization  which  rep- 
resents its  members  for  purposes  of  collective  bargaining;  or] 

(3)  Such  plan  is  administered  by  a  religious  organization  described 
under  section  501(c)  of  the  Internal  Revenue  Code  of  1954  which  is 
exempt  from  taxation  under  the  provisions  of  section^ '01  (a)  of  such 
Code; 

(4)  such  plan  covers  not  more  than  twenty-five  [.]  participants, 
except  that  participants  and  beneficiaries  of  such  plan  shall  be  en- 
titled to  maintain  an  action  to  recover  benefits  or  to  clarify  their  rights 
to  future  benefits  as  provided  in  section  604  of  the  Retirement  Income 
Security  for  Employees  Act. 

(5)  such  plan  is  established  or  maintained  outside  the  United 
States  primarily  for  the  benefit  of  employees  who  are  not  citizens  of 
the  United  States  and  the  situs  of  the  employee  benefit  plan  fund 
established  or  maintained  pursuant  to  such  plan  is  maintained  out- 
side the  United  States. 
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Duty  of  Disclosure  and  Reporting 

Sec.  5.  (a)  The  administrator  of  an  employee  welfare  benefit  plan 
or  an  employee  pension  benefit  plan  shall  publish  in  accordance  with 
section  8  to  each  participant  or  beneficiary  covered  thereunder  (1)  a 
description  of  the  plan  and  (2)  an  annual  financial  report.  Such  de- 
scription and  such  report  shall  contain  the  information  required  by 
sections  6  and  7  of  this  Act  in  such  form  and  detail  as  the  Secretary 
shall  by  regulations  prescribe  and  copies  thereof  shall  be  executed,  pub- 
lished, and  filed  in  accordance  with  the  provisions  of  this  Act  and  the 
Secretary's  regulations  thereunder.  No  regulation  shall  be  issued  under 
the  preceding  sentence  which  relieves  any  administrator  of  the  obliga- 
tion to  include  in  such  description  or  report  any  information  relative 
to  his  plan  which  is  required  by  section  6  or  7.  Notwithstanding  the 
foregoing,  if  the  Secretary  finds,  on  the  record  after  giving  interested 
persons  an  opportunity  to  be  heard,  that  specific  information  on  plans 
of  certain  kinds  or  on  any  class  or  classes  of  benefits  described  in  sec- 
tion 3(1)  and  (2)  which  are  provided  by  such  plans  cannot,  in  the 
normal  method  of  operation  of  such  plans,  be  practicably  ascertained 
or  made  available  for  publication  in  the  manner  or  for  the  period 
prescribed  in  any  provision  of  this  Act,  or  that  the  information  if 
published  in  such  manner  or  for  such  period  would  be  duplicative  or 
uninformative,  the  Secretary  may  by  regulations  prescribe  such  other 
manner  or  such  other  period  for  the  publication  of  such  information 
as  he  may  determine  to  be  necessary  and  appropriate  to  carry  out  the 
purposes  of  this  Act. 

[(b)  The  term  "administrator"  whenever  used  in  this  Act,  refers 
to— 

[(1)  the  person  or  persons  designated  by  the  terms  of  the  plan 
or  the  collective  bargaining  agreement  with  responsibility  for  the 
ultimate  control,  disposition,  or  management  of  the  money 
received  or  contributed;  or 

[(2)  in  the  absence  of  such  designation,  the  person  or  persons 
actually  responsible  for  the  control,  disposition,  or  management 
of  the  money  received,  or  contributed,  irrespective  of  whether 
such  control,  disposition,  or  management  is  exercised  directly  or 
through  an  agent  or  trustee  designated  by  such  person  or  persons.] 
(6)  The  Secretary  may  require  the  filing  of  special  terminal  reports  on 
behalf  of  an  employee  benefit  plan  which  is  winding  up  its  affairs,  so  long 
as  moneys  or  other  assets  remain  in  the  plan.  Such  reports  may^  be  required 
to  be  filed  regardless  of  the  number  of  participants  remaining  in  the  plan 
and  shall  be  in  such  form  and  filed  in  such  manner  as  the  Secretary  may 
prescribe. 

(c)  The  Secretary  may  by  regulation  provide  for  the  exemption  from  all 
or  part  of  the  reporting  and  disclosure  requirements  of  this  Act  of  any 
class  or  type  of  employee  benefit  plans  if  the  Secretary  finds  that  the 
application  of  such  requirements  to  such  plans  is  not  required  in  order  to 
implement  the  purposes  of  this  Act. 

Description  of  the  Plan 

Sec.  6.  (a)  [Except  as  provided  in  section  4,  the  J  A  description  of 
any  employee4  [[welfare  or  pension  J  benefit  plan  shall  bo  published  as 
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required  herein  within  ninety  days  [of  the  effective  date  of  this  Act  or 
within  ninety  days]  after  the  establishment  of  such  [plan,  whichever 
is  later. 3  plan  or  when  such  plan  becomes  subject  to  this  Act. 

(b)  The  description  of  the  plan  shall  be  [published,  signed  and 
sworn  to  by  the  person  or  persons  defined  as  the  "administrator"  in 
section  5,  and  shall  include  their  names  and  addresses,  their  official 
positions  with  respect  to  the  plan,  and  their  relationship,  if  any,  to  the 
employer  or  to  any  employee  organizations,  and  any  other  officer,  posi- 
tions, or  employment  held  by  them;  the  name,  address,  and  description 
of  the  plan  and  the  type  of  administration;  the  schedule  of  benefits; 
the  names,  titles,  and  addresses  of  any  trustee  or  trustees  (if  such  per- 
sons are  different  from  those  persons  defined  as  the  "administrator"); 
whether  the  plan  is  mentioned  in  a  collective  bargaining  agreement; 
copies  of  the  plan  or  of  the  bargaining  agreement,  trust  agreement, 
contract,  or  other  instrument,  if  any,  under  which  the  plan  was  estab- 
lished and  is  operated; J  comprehensive  and  shall  include  the  name  and 
type  oj  administration  of  the  plan;  the  name  and  address  of  the  admin- 
istrator; the  names  and  addresses  of  any  person  or  persons  responsible 
for  the  management  or  investment  of  plan  funds;  the  schedule  of  benefits; 
a  description  of  the  provisions  providing  for  vested  benefits  written  in  a 
■manner  calculated  to  be  understood  by  the  average  participant;  the  source 
of  the  financing  of  the  plan  and  [the]  identity  of  any  organization 
through  which  benefits  are  provided;  whether  [the]  records  of  the 
plan  are  kept  on  a  calendar  year  basis,  or  on  a  policy  or  other  fiscal 
year  basis,  and-  if  on  the  latter  basis,  the  date  of  the  end  of  such 
policy  or  fiscal  year;  the  procedures  to  be  followed  in  presenting 
claims  for  benefits  under  the  plan  and  the  remedies  available  under 
the  plan  for  the  redress  of  claims  which  are  denied  in  whole  or  in 
part.  Amendments  to  the  plan  reflecting  changes  in  the  data  and 
information  included  in  the  original  plan,  other  than  data  and  in- 
formation also  required  to  be  included  in  annual  reports  under  section 
7,  shall  be  included  in  the  description  on  and  after  the  effective  date 
of  such  amendments.  Any  change  in  the  information  required  by 
this  subsection  shall  be  reported  [to  the  Secretary  within  sixty  days 
after  the  change  has  been  effectuated.]  in  accordance  with  regulations 
prescribed  by  the  Secretary. 

Annual  Reports 

Sec.  7.  (a)  (1)  [The  administrator  of  any  employee  welfare  or 
pension  benefit  plan,  a  description  of  which  is  required  to  be  published 
under  section  6,  shall  also  publish  an  annual  report  with  respect  to 
such  plan].  An  annual  report  shall  be  published  with  respect  to  any 
employee  benefit  plan  if  the  plan  provides  for  an  employee  benefit  fund 
subject  to  section  15  of  this  Act  or  if  it  covers  one  hundred  or  more 
participants.  However,  the  Secretary,  after  [investigation,]  notice 
and  opportunity  to  be  heard,  may  require  the  administrator  of  any 
plan  otherwise  not  covered  by  the  Act  to  publish  such  report  when 
necessary  and  appropriate  to  carry  out  the  purposes  of  the  Act.  Such 
report  shall  be  published  as  required  under  section  8,  within  one 
hundred  and  fifty  days  after  the  end  of  the  calendar  [year  (or,  if] 
policy  or  fiscal  year  on  which  the  records  of  the  plan  are  [kept  on  a 
policy  or  other  fiscal  year  basis,  within  one  hundred  and  fifty  days 
after  the  end  of  such  policy  or  fiscal  year).]  kept. 
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(2)  If  some  or  all  of  the  benefits  under  the  plan  are  provided  by  an 
insurance  carrier  or  service  or  other  organization,  such  carrier  or  organiza- 
tion shall  certify  to,  the  administrator  of  such  plan,  within  one  hundred 
and  twenty  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal  year, 
as  the  case  may  be,  such  information  as  determined  by  the  Secretary  to 
be  necessary  to  enable  such  administrator  to  comply  with  the  require- 
ments of  this  Act. 

(8)  The  administrator  of  an  employee  benefit  plan  shall  cause  an  audit 
to  be  made  annually  of  the  employee  benefit  fund  established  in  connection 
with  or  pursuant  to  the  provisions  of  the  plan.  Such  audit  shall  be  con- 
ducted in  accordance  with  generally  accepted  standards  of  auditing  by 
an  independent  certified  or  licensed  public  accountant,  but  nothing  herein 
shall  be  construed  to  require  such  an  audit  of  the  books  or  records  of  any 
bank,  insurance  company,  or  other  institution  providing  insurance, 
investment,  or  related  function  for  the  plan,  if  such  books  or  records  are 
subject  to  periodic  examination  by  any  agency  of  the  Federal  Government 
or  the  government  of  any  State.  The  auditor's  opinion  and  comments 
with  respect  to  the  financial  information  required  to  be  furnished  in  the 
annual  report  by  the  plan  administrator  shall  form  a  part  of  such  report. 

(b)  A  report  under  this  section  shall  [be  signed  by  the  administrator 
and  such  report  shall  include  the  following: J  include — 

(1)  The  amount  contributed  by  each  employer:  the  amount 
contributed  by  the  employees;  the  amount  of  benefits  paid  or  other- 
wise furnished;  the  number  of  employees  covered;  a  statement 
of  [assets  specifying  the  total  amount  in  each  of  the  following  types  of 
assets:  cash,  Government  bonds,  non- Government  bonds  and  de- 
bentures, common  stocks,  preferred  stocks,  common  trust  funds, 
real  estate  loans  and  mortgages,  operated  real  estate,  other  real 
estate,  and  other  assets;  a  statement  of  liabilities,  receipts,  and 
disbursements  of  the  plan;  a  detailed  statement  of  the  salaries  and 
fees  and  commissions  charged  to  the  plan,  to  whom  paid,  in  what 
amount,  and  for  what  purposes.  The  Secretary,  when  he  has  deter- 
mined that  an  investigation  is  necessary  in  accordance  with  section 
9(d)  of  this  Act,  may  require  the  filing  of  supporting  schedules  of 
assets  and  liabilities.  The  information  required  by  this  section  shall 
be  sworn  to  by  the  administrator,  or  certified  to  by  an  independent 
certified  or  licensed  public  accountant,  based  upon  a  comprehensive 
audit  conducted  in  accordance  with  accepted  standards  of  auditing, 
but  nothing  herein  shall  be  construed  to  require  such  an  audit  of  the 
books  or  records  of  any  bank,  insurance  company,  or  other  institution 
providing  an  insurance,  investment,  or  related  function  for  the  plan, 
if  such  books  or  records  are  subject  to  examination  by  an  agency  of  the 
Federal  Government  or  the  government  of  any  State.  In  the  case  of 
reports  sworn  to,  but  not  certified,  the  Secretary,  when  he  determines 
that  it  may  be  necessary  to  investigate  the  plan  in  accordance  with 
section  9(d)  of  this  Act,  shall,  prior  to  investigation  by  the  Depart- 
ment of  Labor,  require  certification  of  the  report  by  an  independent 
certified  or  licensed  public  accountant. J  assets,  liabilities,  receipts, 
and  disbursements  of  the  plan;  a  detailed  statement  of  the  salaries  and 
fees  and  commissions  charged  to  the  plan,  to  whom  paid,  in  what  amount, 
and  for  v?hat  purpose;  the  name  and  address  of  each  fiduciary,  his  official 
position  with  respect  to  the  plan,  his  relationship  to  the  employer  of  the 
employees  covered  by  the  plan,  or  the  employee  organization,  and  any 
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other  oijice,  position,  or  employment  he  holds  with  any  party  in  interest; 

(2)  a  schedule  of  all  investments  of  the  fund  showing  as  of  the  end  of  the 
fiscal  year: 

(A)  the  aggregate  cost  and  aggregate  value  of  each  security,  by 
issuer, 

(B)  the  aggregate  cost  and  aggregate  value,  by  type  or  category,  of 
all  other  investments,  and  separately  identifying  (i)  each  investment, 
the  value  of  which  exceeds  3  per  centum  of  the  value  of  the  fund  and 
(ii)  each  investment  in  securities  or  properties  of  any  person  known  to 
be  a  party  in  interest; 

(3)  a  schedule  showing  the  aggregate  amount,  by  type  of  security,  of 
all  purchases,  sales,  redemptions,  and  exchanges  of  securities  made 
during  the  reporting  period;  a  list  of  the  issuers  of  such  securities;  and 
in  addition,  a  schedule  showing,  as  to  each  separate  transaction  with  or 
without  respect  to  securities  issued  by  any  person  known  to  be  a  party  in 
interest,  the  issuer,  the  type  and  class  of  security,  the  quantity  involved 
in  the  transaction,  the  gross  purchase  price,  and  in  the  case  of  a  sale, 
redemption,  or  exchange,  the  gross  and  net  proceeds  (including  a  descrip- 
tion and  the  value  of  any  consideration  other  than  money)  and  the  net 
gain  or  loss,  except  that  such  schedule  shall  not  include  distribution  of 
stock  or  other  distributions  in  kind  from  profit-sharing  or  similar  plans 
to  participants  separated  from  the  plan; 

(4)  a  schedule  of  purchases,  sales,  or  exchanges  during  the  year 
covered  by  the  report  of  investment  assets  other  than  securities — 

(A)  by  type  or  category  of  asset  the  aggregate  amount  of  purchases, 
sales,  and  exchanges;  the  aggregate  expenses  incurred  in  connection 
therewith]  and  the  aggregate  net  gain  (or  loss)  on  sales,  and 

(B)  for  each  transaction  involving  a  person  known  to  be  a  party 
in  interest  and  for  each  transaction  involving  over  3  per  centum  of  the 
fund,  and  indication  of  each  asset  purchased,  sold,  or  exchanged 
(and,  in  the  case  of  fixed  assets  such  as  land,  buildings,  and  lease- 
holds, the  location  of  the  asset);  the  purchase  or  selling  price;  expenses 
incurred  in  connection  with  the  purchase,  sale,  or  exchange;  the  cost  of 
the  asset  and  the  net  gain  (or  loss)  on  each  sale;  the  identity  of  the 
seller  in  the  case  of  a  purchase,  or  the  identity  of  the  purchaser  in  the 
case  of  a  sale,  and  his  relationship  to  the  plan,  the  employer,  or  any 
employee  organization; 

(5)  a  schedule  of  all  loans  made  from  the  fund  during  the  reporting 
year  or  outstanding  at  the  end  of  the  year,  and  a  schedule  of  principal  and 
interest  payments  received  by  the  fund  during  the  reporting  year,  aggre- 
gated in  each  case  by  type  of  loan,  and  in  addition,  a  separate  schedule 
showing  as  to  each  loan  which — 

(A)  was  made  to  a  party  in  interest,  or 

(B)  was  in  default,  or 

(C)  was  written  of  during  the  year  as  uncollectable,  or 

(D)  exceeded  3  per  centum  of  the  value  of  the  fund 

the  original  principal  amount  of  the  loan,  the  amount  of  principal  and 
interest  received  during  the  reporting  year,  the  unpaid  balance,  the 
identity  and  address  of  the  loan  obligor,  a  detailed  description  of  the  loan 
(including  date  of  making  and  maturity,  interest  rate,  the  type  and  value 
of  collateral,  and  the  material  terms),  the  amount  of  principal  and  interest 
overdue  (if  any)  and  as  to  loans  written  off  as  uncollectable  an  explanation 
thereof; 
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(6)  a  list  of  all  leases  with — 

(A)  persons  other  than  parties  in  interest  who  are  in  default,  and 

(B)  any  party  in  interest, 

including  information  as  to  the  type  of  property  leased  (and,  in  the  case  of 
fixed  assets  such  as  land,  buildings,  leaseholds,  and  so  forth,  the  location 
of  the  property) ,  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 
plan  is  leasing,  the  relationship  of  such  lessors  and  lessees,  if  any,  to  the 
plan,  the  employer,  employee  organization,  or  any  other  party  in  interest, 
the  terms  of  the  lease  regarding  rent,  taxes,  insurance,  repairs,  expenses, 
and  renewal  options;  if  property  is  leased  from  persons  described  in  (B) 
the  amount  of  rental  and  other  expenses  paid  during  the  reporting  year; 
and  if  property  is  leased  to  persons  described  in  (A)  or  (B),  the  date 
the  leased  property  was  purchased  and  its  cost,  the  date  the  property  was 
leased  and  its  approximate  value  at  such  date,  the  gross  rental  receipts 
during  the  reporting  period,  the  expenses  paid  for  the  leased  property 
during  the  reporting  period,  the  net  receipt  from  the  lease,  and  with 
respect  to  any  such  leases  in  default,  their  identity,  the  amounts  in  arrears, 
and  a  statement  as  to  what  steps  have  been  taken  to  collect  amounts  due 
or  otherwise  remedy  the  default; 

(7)  a  detailed  list  of  purchases,  sales,  exchanges,  or  any  other  trans- 
actions with  any  party  in  interest  made  during  the  year,  including  infor- 
mation as  to  the  asset  involved,  the  price,  any  expenses  connected  with  the 
transaction,  the  cost  of  the  asset,  the  proceeds,  the  net  gain  or  loss,  the 
identity  of  the  other  party  to  the  transaction  and  his  relationship  to  the 
plan; 

(8)  subject  to  rules  of  the  Secretary  designed  to  preclude  the  filing  of 
duplicate  or  unnecessary  statements  if,  some  or  all  of  the  assets  of  a  plan 
or  plans  are  held  in  a  common  or  collective  trust  maintained  by  a  bank  or 
similar  institution  or  in  a  separate  account  maintained  by  an  insurance 
carrier,  the  report  shall  include  a  statement  of  assets  and  liabilities  and  a 
statement  of  receipts  and  disbursements  of  such  common  or  collective  trust 
or  separate  account  and  such  of  the  information  required  under  para- 
graphs (2),  (8),  (4)  ,  (5),  (6),  and  (7)  of  section  7(h)  with  respect  to  such 
common  or  collective  trust  or  separate  account  as  the  Secretary  may 
determine  appropriate  by  regulation.  In  such  case  the  bank  or  similar 
institution  or  insurance  carrier  shall  certify  to  the  administrator  of  such 
plan  or  plans,  within  one  hundred  and  twenty  days  after  the  end  of  each 
calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be,  the  information 
determined  by  the  Secretary  to  be  necessary  to  enable  the  plan  administrator 
to  comply  with  the  requirements  of  this  Act,  and 

(9)  in  addition  to  reporting  the  information  called  for  by  this  subsection 
the  administrator  may  elect  to  f  urnish  other  information  as  to  investment 
or  reinvestment  of  the  fund  as  additional  disclosures  to  the  Secretary. 

[(c)  If  the  plan  is  unfunded,  the  report  shall  include  only  the  total 
benefits  paid  and  the  average  number  of  employees  eligible  for  partici- 
pation, during  the  past  five  years,  broken  down  by  year;  and  a  state- 
ment, if  applicable,  that  the  only  assets  from  which  claims  against  the 
plan  may  be  paid  are  the  general  assets  of  the  employer.] 

(c)  //  the  only  assets  from  which  claims  against  an  employee  benefit 
plan  may  be  paid  are  the  general  assets  of  the  employer  or  the  employee 
organization,  the  report  shall  include  (fyr  each  of  the  past  five  years)  the 
benefits  paid  and  the  average  number  of  employees  eligible  for  participa- 
tion. 
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(d)  If  some  or  all  of  the  benefits  under  the  plan  are  provided  by  an 
insurance  carrier  or  service  or  other  organization  such  report  shall  in- 
clude with  respect  to  such  plan  (in  addition  to  the  information  required 
by  subsection  (b))  the  following: 

(1)  [The]  the  premium  rate  or  subscription  charge  and  the  total 
premium  or  subscription  charges  paid  to  each  such  carrier  or  organiza- 
tion and  the  approximate  number  of  persons  covered  by  each  class  of 
such  benefits. 

(2)  [The]  the  total  amount  of  premiums  received,  the  approximate 
number  of  persons  covered  by  each  class  of  benefits,  and  the  total 
claims  paid  by  such  carrier  or  other  organization;  dividends  or  retro- 
active rate  adjustments,  commissions,  and  administrative  service  or 
other  fees  or  other  specific  acquisition  costs,  paid  by  such  carrier  or 
other  organization;  any  amounts  held  to  provide  benefits  after  re- 
tirement; the  remainder  of  such  premiums;  and  the  names  and  ad- 
dresses of  the  brokers,  agents,  or  other  persons  to  whom  commissions 
or  fees  were  paid,  the  amount  paid  to  each,  and  for  what  purpose: 
Provided,  That  if  any  such  carrier  or  other  organization  does  not 
maintain  separate  experience  records  covering  the  specific  groups  it 
serves,  the  report  shall  include  in  lieu  of  the  information  required  by 
the  foregoing  provisions  of  this  paragraph  (A)  a  statement  as  to  the 
basis  of  its  premium  rate  or  subscription  charge,  the  total  amount  of 
premiums  or  subscription  charges  received  from  the  plan,  and  a  copy 
of  the  financial  report  of  the  carrier  or  other  organization  and  (B), 
if  such  carrier  or  organization  incurs  specific  costs  in  connection  with 
the  acquisition  or  retention  of  any  particular  plan  or  plans,  a  detailed 
statement  of  such  costs. 

[(e)  Details  relative  to  the  manner  in  which  any  funds  held  by  an 
employee  welfare  benefit  plan  are  held  or  invested  shall  be  reported  as 
provided  under  paragraphs  (B),  (C),  and  (D)  of  subsection  (f)(1).] 

(e)  Every  employee  pension  benefit  plan  shall  include  with  its  annual 
report  (to  the  extent  applicable)  the  following  information: 

(1 )  the  type  and  basis  of  funding, 

(2)  the  number  of  participants,  both  retired  and  nonretired,  cov- 
ered by  the  plan, 

(3 )  the  amount  of  all  reserves  or  net  assets  accumulated  under  the 
plan, 

(4)  the  present  value  of  all  liabilities  for  all  nonforfeitable  pension 
benefits  and  the  present  value  of  all  other  accrued  liabilities, 

(5)  the  ratios  of  the  market  value  of  the  reserves  and  assets  de- 
scribed in  (3)  above  to  the  liabilities  described  in  (4)  above, 

(6 )  a  copy  of  the  most  recent  actuarial  report,  and 

(A)  (i)  the  actuarial  assumptions  used  in  computing  the 
contributions  to  a  trust  or  payments  under  an  insurance  con- 
tract, (ii)  the  actuarial  assumptions  used  in  determining  the 
level  of  benefits,  and  (Hi)  the  actuarial  assumptions  used  in 
connection  with  the  other  information  required  to  be  furnished 
under  this  subsection,  insofar  as  any  such  actuarial  assumptions 
are  not  included  in  the  most  recent  actuarial  report, 

(B)  (i)  if  there  is  no  such  report,  or  (ii)  if  any  of  the  actuarial 
assumptions  employed  in  the  annual  report  differ  from  those  in 
the  most  recent  actuarial  report,  or  (Hi)  if  different  actuarial 
assumptions  are  used  for  computing  contributions  or  payments 
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than  are  used  for  any  other  purpose,  a  statement  explaining 
same;  and 

(7)  such  other  reasonable  information  pertinent  to  disclosure  under 
this  subsection  as  the  Secretary  may  by  regulation  prescribe. 
[(f)  Reports  on  employee  pension  benefit  plans  shall  include,  in 
addition  to  the  applicable  information  required  by  the  foregoing 
provisions  of  this  section,  the  following: 

[(1)  If  the  plan  is  funded  through  the  medium  of  a  trust,  the  report 
shall  include — 

[(A)  the  type  and  basis  of  funding,  actuarial  assumptions  used, 
the  amount  of  current  and  past  service  liabilities,  and  the  number 
of  employees,  both  retired  and  nonretired  covered  by  the  plan; 

[(B)  a  statement  showing  the  assets  of  the  fund  as  required  by 
section  7(b).  Such  assets- shall  be  valued  on  the  basis  regularly 
used  in  valuing  investments  held  in  the  fund  and  reported  to  the 
United  States  Treasury  Department,  or  shall  be  valued  at  their 
aggregate  cost  or  present  value,  whichever  is  lower,  if  such  a 
statement  is  not  so  required  to  be  filed  with  the  United  States 
Treasury  Department; 

[(C)  a  detailed  list,  including  information  as  to  cost,  present 
value,  and  percentage  of  total  funds,  of  all  investments  in  secu- 
rities or  properities  of  the  employer  or  employee  organization,  or 
any  other  party  in  interest,  but  the  identity  of  all  securities  and 
the  detail  of  brokerage  fees  and  commissions  incidental  to  the 
purchase  or  sale  of  such  securities  need  not  be  revealed  if  such 
securities  are  listed  and  traded  on  an  exchange  subject  to  regula- 
tion by  the  Securities  and  Exchange  Commission  or  securities  in 
an  investment  company  registered  under  the  Investment  Company 
Act  of  1940,  or  securities  of  a  public  utility  holding  company 
registered  under  the  Public  Utility  Holding  Company  Act  of 
1935,  and  the  statement  of  assets  contains  a  statement  of  the 
total  investments  in  common  stock,  preferred  stock,  bonds  and 
debentures,  respectively,  valued  as  provided  in  subparagraph  (B) ; 

[(D)  a  detailed  list  of  all  loans  made  to  the  employer,  employee 
organization,  or  other  party  in  interest,  including  the  terms  and 
conditions  of  the  loan  and  the  name  and  address  of  the  borrower: 
Provided,  That  if  the  plan  is  funded  through  the  medium  of  a 
trust  invested,  in  whole  or  in  part,  in  one  or  more  insurance  or 
annuity  contracts  with  an  insurance  carrier,  the  report  shall  in- 
clude, as  to  the  portion  of  the  funds  so  invested,  only  the  informa- 
tion required  by  paragraph  (2)  below. 
[(2)  If  the  plan  is  funded  through  the  medium  of  a  contract  with 
an  insurance  carrier,  the  report  shall  include — 

[(A)  the  type  and  basis  of  funding,  actuarial  assumptions  used 
in  determining  the  payments  under  the  contract,  and  the  number 
of  employees,  both  retired  and  nonretired,  covered  by  the  con- 
tract; and 

[(B)  except  for  benefits  completely  guaranteed  by  the  carrier, 
the  amount  of  current  and  past  service  liabilities,  based  on  those 
assumptions,  and  the  amount  of  all  reserves  accumulated  under 
the  plan. 

[(3)  If  the  plan  is  unfunded,  the  report  shall  include  the  total  bene- 
fits paid  to  retired  employees  for  the  past  five  years,  broken  down 
by  year. 


647 


61 

[(g)  If  some  or  all  of  the  benefits  under  the  plan  are  provided  by 
an  insurance  carrier  or  service  or  other  organization,  such  carrier  or 
organization  shall  certify  to  the  administrator  of  such  plan,  within 
one  hundred  and  twenty  days  after  the  end  of  each  calendar,  policy, 
or  other  fiscal  year,  as  the  case  may  be,  such  reasonable  information 
determined  by  the  Secretary  to  be  necessary  to  enable  such  adminis- 
trator to  comply  with  the  requirements  of  this  Act. 

[(h)  The  Secretary  shall  prescribe  by  general  rule  simplified  reports 
for  plans  which  he  finds  that  by  virtue  of  their  size  or  otherwise  a 
detailed  report  would  be  unduly  burdensome,  but  the  Secretary  may 
revoke  such  provisions  for  simplified  forms  for  any  plan  if  the  purposes 
of  the  Act  would  be  served  thereby.] 

Publication 

Sec.  8.  [(a)  Publication  of  the  description  of  the  plan  and  the  latest 
annual  report  required  under  this  Act  shall  be  made  to  the  participants 
and  to  the  beneficiaries  covered  by  the  particular  plan  as  follows: 

[(1)  The  administrator  shall  make  copies  of  such  description  of  the 
plan  (including  all  amendments  or  modifications  thereto  upon  their 
effective  date)  and  of  the  latest  annual  report  available  for  examina- 
tion by  any  participant  or  beneficiary  in  the  principal  office  of  the  plan. 

[(2)  The  administrator  shall  deliver  upon  written  request  to  such 
participant  or  beneficiary  a  copy  of  the  description  of  the  plan  (in- 
cluding all  amendments  or  modifications  thereto  upon  their  effective 
date)  and  an  adequate  summary  of  the  latest  annual  report,  by  mail- 
ing such  documents  to  the  last  known  address  of  the  participant  or 
beneficiary  making  such  request. 

[(b)  The  administrator  of  any  plan  subject  to  the  provisions  of  this 
Act  shall  file  with  the  Secretary  two  copies  of  the  description  of  the 
plan  and  each  annual  report  thereon.  The  Secretary  shall  make  avail- 
able for  examination  in  the  public  document  room  of  the  Department 
of  Labor  copies  of  descriptions  of  plans  and  annual  reports  filed  under 
this  subsection.] 

[(c)]  (a)  The  Secretary  shall  prepare  forms  for  the  descriptions  of 
plans  and  the  annual  reports  required  by  the  provisions  of  this  Act, 
and  shall  make  such  forms  available  to  the  administrators  of  such 
plans  on  request. 

(6)  The  administrator  of  any  employee  benefit  plan  subject  to  this  Act 
shall  file  with  the  Secretary  a  copy  of  the  plan  description  and  each  annual 
report.  The  administrator  shall  also  furnish  to  the  Secretary,  upon  request, 
any  documents  relating  to  the  employee  benefit  plan,  including  but  not 
limited  to  the  bargaining  agreement,  trust  agreement,  contract,  or  other 
instrument  under  which  the  plan  is  established  or  operated,  and  any 
document  so  furnished  shall  be  available  for  public  inspection.  The 
Secretary  shall  make  copies  of  such  descriptions  and  annual  reports 
available  for  public  inspection. 

(c)  Publication  of  the  plan  descriptions  and  annual  reports  required  by 
this  Act  shall  be  made  to  participants  and  beneficiaries  of  the  particular 
plan  as  follows: 

(1)  the  administrator  shall  make  copies  of  the  plan  description 
(including  all  amendments  or  modifications  thereto)  and  the  latest 
annual  report  and  the  bargaining  agreement,  trust  agreement,  con- 
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tract,  or  other  instrument  under  which  the  plan  was  established  or  is 
operated  available  for  examination  by  any  plan  participant  or 
beneficiary  in  the  principal  office  of  the  administrator; 

(2)  the  administrator  shall  furnish  to  any  plan  participant  or 
beneficiary  so  requesting  in  writing  a  fair  summary  of  the  latest 
annual  report: 

(3)  the  administrator  shall  furnish  or  make  available,  whichever  is 
most  practicable:  (i)  to  every  participant  upon  his  enrollment  in  the 
plan  and  within  one  hundred  and  twenty  days  after  each  major 
amendment  to  the  plan,  a  summary  of  the  plan's  important  pro- 
visions, including  the  names  and  addresses  of  any  person  or  persons 
responsible  for  the  management  or  investment  of  plan  funds,  and 
requirements  of  the  amendment,  whichever  is  applicable,  written  in 
a  manner  calculated  to  be  understood  by  the  average  participant;  such 
explanation  shall  include  a  description  of  the  benefits  available  to  the 
participant  under  the  plan  and  circumstances  which  may  result  in 
disqualification  or  ineligibility,  and  the  requirements  of  the  Welfare 
and  Pension  Plans  Disclosure  Act  with  respect  to  the  availability  of 
copies  of  the  plan,  bargaining  agreement,  trust  agreement,  contract  or 
other  instrument  under  which  the  plan  is  established  or  operated; 
and  (ii)  to  every  participant  every  three  years  (commencing  January 
1,  1975),  a  revised  up-to-date  summary  of  the  plan's  important 
provisions  and  major  amendments  thereto,  written  in  a  manner 
calculated  to  be  understood  by  the  average  participant;  and  {Hi)  to 
each  plan  participant  or  beneficiary  so  requesting  in  writing  a  com- 
plete copy  of  the  plan  description  (including  all  amendments  or 
modifications  thereto)  or  a  complete  copy  of  the  latest  annual  report, 
or  both.  He  shall  in  the  same  way  furnish  a  complete  copy  of  any 
bargaining  agreement,  trust  agreement,  contract,  or  other  instrument 
under  which  the  plan  is  established  or  operated.  In  accordance  with 
regulations  of  the  Secretary,  an  administrator  may  make  a  reasonable 
charge  to  cover  the  cost  of  f  urnishing  such  complete  copies. 

(d)  In  the  event  a  plan  is  provided  a  variance  with  respect  to  standards 
of  vesting ,  funding ,  or  both,  pursuant  to  title  II  of  the  Retirement  Income 
Security  for  Employees  Act,  the  administrator  shall  furnish  or  make 
available,  whichever  is  most  practicable,  notice  of  such  action  to  each 
participant  in  a,  manner  calculated  to  be  understood  by  the  average  partici- 
pant, and  in  such  form  and  detail  and  for  such  periods  as  may  be  pre- 
scribed by  the  Secretary. 

Enforcement 

Sec.  9.  (a)  Any  person  who  willfully  violates  any  provision  of  this 
Act  shall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more  than 
six  months,  or  both. 

(b)  Any  administrator  of  a  plan  who  fails  or  refuses,  upon  the 
written  request  of  a  participant  or  beneficiary  covered  by  such  plan, 
to  make  publication  to  him  within  thirty  days  of  such  request,  in  ac- 
cordance with  the  provisions  of  section  8,  of  a  description  of  the  plan 
or  an  annual  report  containing  the  information  required  by  sections 
6  and  7,  may  in  the  court's  discretion  become  liable  to  any  such  par- 
ticipant or  beneficiary  making  such  request  in  the  amount  of  $50  a 
day  from  the  date  of  such  failure  or  refusal. 

(c)  Action  to  recover  such  liability  may  be  maintained  in  any  court 
of  competent  jurisdiction  by  any  participant  or  beneficiary.  The  court 
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in  such  action  may  in  its  discretion,  in  addition  to  any  judgment 
awarded  to  the  plaintiff  or  plaintiffs,  allow  a  reasonable  attorney's 
fee  to  be  paid  by  the  defendant,  and  costs  of  the  action. 

[(d)  The  Secretary  may,  after  first  requiring  certification  in  accord- 
ance with  section  7(b),  upon  complaint  of  violation  not  satisfied  by 
such  certification,  or  on  his  own  motion,  when  he  continues  to  have 
reasonable  cause  to  believe  investigation  may  disclose  violations  of 
this  Act,  make  such  investigations  as  he  deems  necessary,  and  may 
require  or  permit  any  person  to  file  with  him  a  statement  in  writing, 
under  oath  or  otherwise,  as  to  all  the  facts  and  circumstances  concern- 
ing the  matter  to  be  investigated.] 

(d)  The  Secretary  may  make  appropriate  and  necessary  inquiries  to 
determine  violations  of  the  provisions  of  this  Act,  or  any  rule  or  regulation 
issued  thereunder:  Provided,  however,  That  no  periodic  examination  of 
the  books  and  records  of  any  plan  or  fund  shall  be  conducted  more  than 
once  annually  unless  the  Secretary  has  reasonable  cause  to  believe  there 
may  exist  a  violation  of  this  Act  or  any  rule  or  regulation  issued  there- 
under . 

(e)  For  the  purposes  of  any  investigation  provided  for  in  this  Act, 
the  provisions  of  sections  9  and  10  (relating  to  the  attendance  of  wit- 
nesses and  the  production  of  books,  records,  and  documents)  of  the 
Federal  Trade  Commission  Act  of  September  18,  1914,  as  amended 
(15  U.S.C.  49,  50),  are  hereby  made  applicable  to  the  jurisdiction, 
powers,  and  duties  of  the  Secretary  or  any  officers  designated  by  him. 

(f)  Whenever  it  shall  appear  to  the  Secretary  that  any  person  is 
engaged  in  any  violation  of  the  provisions  of  this  Act,  he  may  in  his 
discretion  bring  an  action  in  the  proper  district  court  of  the  United 
States  or  United  States  court  of  any  place  subject  to  the  jurisdiction 
of  the  United  States,  to  enjoin  such  acts  or  practices,  and  upon  a  proper 
showing  a  permanent  or  temporary  injunction  or  restraining  order 
shall  be  granted. 

(g)  The  United  States  district  courts  and  the  United  States  courts 
of  any  place  subject  to  the  jurisdiction  of  the  United  States  shall  have 
jurisdiction,  for  cause  shown,  to  restrain  violations  of  this  Act. 

[(h)  Nothing  contained  in  this  Act  shall  be  so  construed  or  applied 
as  to  authorize  the  Secretary  to  regulate,  or  interfere  in  the  manage- 
ment of,  any  employee  welfare  or  pension  benefit  plan,  except  that  the 
Secretary  may  inquire  into  the  existence  and  amount  of  investments, 
actuarial  assumptions,  or  accounting  practices  only  when  it  has  been 
determined  that  investigation  is  required  in  accordance  with  section 
9(d)  of  this  Act,] 

E(i)JW  The  Secretary  shall  immediately  forward  to  the  Attorney 
General  or  his  representative  any  information  coming  to  his  attention 
in  the  course  of  the  administration  of  this  Act  which  may  warrant  con- 
sideration for  criminal  prosecution  under  the  provisions  of  this  Act 
or  other  Federal  law. 

Reports  Made  Public  Information 

Sec.  10.  The  contents  of  the  descriptions  and  regular  annual  reports 
filed  with  the  Secretary  pursuant  to  this  Act  shall  be  public  informa- 
tion, and  the  Secretary,  where  to  do  so  would  protect  the  interests  of 
participants  or  beneficiaries  of  a  plan,  may  publish  any  such  inofrma- 
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tion  and  data.  The  Secretary  may  use  the  information  and  data  for 
statistical  and  research  purposes,  and  compile  and  publish  such  studies, 
analyses,  reports,  and  surveys  based  thereon  as  he  may  deem 
appropriate. 

Retention  of  Records 

Sec.  11.  Every  person  required  to  file  any  description  or  report  or 
to  certify  any  information  therefor  under  this  Act  shall  maintain 
records  on  the  matters  of  which  disclosure  is  required  which  will  pro- 
vide in  sufficient  detail  the  necessary  basic  information  and  data  from 
which  the  documents  thus  required  may  be  verified,  explained,  or 
clarified,  and  checked  for  accuracy  and  completeness,  and  shall  include 
vouchers,  worksheets,  receipts,  and  applicable  resolution,  and  shall 
keep  such  records  available  for  examination  for  a  period  of  not  less 
than  five  years  after  the  filing  of  the  documents  based  on  the  informa- 
tion which  they  contain. 

Reliance  on  Administrative  Interpretations  and  Forms 

Sec.  12.  In  any  action  or  proceeding  based  on  any  act  or  omission  in 
alleged  violation  of  this  Act,  no  person  shall  be  subject  to  any  liability 
or  punishment  for  or  on  account  of  the  failure  of  such  person  to  (1) 
comply  with  any  provision  of  this  Act  if  he  pleads  and  proves  that 
the  act  or  omission  complained  of  was  in  good  faith,  in  conformity 
with,  and  in  reliance  on  any  written  interpretation  or  opinion  of  the 
Secretary,  or  (2)  publish  and  file  any  information  required  by  any 
provision  of  this  Act  if  he  pleads  and  proves  that  he  published  and 
filed  such  information  in  good  faith,  on  the  description  and  annual 
report  forms  prepared  by  the  Secretary  and  in  conformity  with  the 
instructions  of  the  Secretary  issued  under  this  Act  regarding  the  filing 
of  such  forms.  Such  a  defense,  if  established,  shall  be  a  bar  to  the  ac- 
tion or  proceeding,  notwithstanding  that  (A)  after  such  act  or  omis- 
sion, such  interpretation  or  opinion  is  modified  or  rescinded  or  is 
determined  by  judicial  authority  to  be  invalid  or  of  no  legal  effect,  or 
(B)  after  publishing  or  filing  the  description  and  annual  reports, 
such  publication  or  filing  is  detei mined  by  judicial  authority  not  to 
be  in  conformity  with  the  requirements  of  this  Act. 

Bonding 

Sec.  13.  (a)  Every  administrator,  officer,  and  employee  of  any  em- 
ployee welfare  benefit  plan  or  of  any  employee  pension  benefit  plan 
subject  to  this  Act  who  handles  funds  or  other  property  of  such  plan 
shall  be  bonded  as  herein  provided;  except  that,  where  such  plan  is  one 
under  which  the  only  assets  from  which  benefits  are  paid  are  the  gen- 
eral assets  of  a  union  or  of  an  employer,  the  administrator,  officers  and 
employees  of  such  plan  shall  be  exempt  from  the  bonding  requirements 
of  this  section.  The  amount  of  such  bond  shall  be  fixed  at  the  beginning 
of  each  calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be,  which 
constitutes  the  reporting  year  of  such  plan.  Such  amount  shall  be  not 
less  than  10  per  centum  of  the  amount  of  funds  handled,  determined 
as  herein  provided,  except  that  any  such  bond  shall  be  in  at  least  the 
amount  of  $1,000  and  no  such  bond  shall  be  required  in  an  amount  in 
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excess  of  $500,000:  Provided,  That  the  Secretary,  after  due  notice  and 
opportunity  for  hearing  to  all  interested  parties,  and  after  considera- 
tion of  the  record,  may  prescribe  an  amount  in  excess  of  $500,000,  which 
in  no  event  shall  exceed  10  per  centum  of  the  funds  handled.  For  pur- 
poses of  fixing  the  amount  of  such  bond,  the  amount  of  funds  handled 
shall  be  determined  by  the  funds  handled  by  the  person,  group,  or  class 
to  be  covered  by  such  bond  and  by  their  predecessor  or  predecessors,  if 
any,  during  the  preceding  reporting  year,  or  if  the  plan  has  no  preced- 
ing reporting  year,  the  amount  of  funds  to  be  handled  during  the  cur- 
rent reporting  year  by  such  person,  group,  or  class,  estimated  as  pro- 
vided in  regulations  of  the  Secretary.  Such  bond  shall  provide  protec- 
tion to  the  plan  against  loss  by  reason  of  acts  of  fraud  or  dishonesty  on 
the  part  of  such  administrator,  officer,  or  employee,  directly  or  through 
connivance  with  others.  Any  bond  shall  have  as  surety  thereon  a  cor- 
porate surety  company  which  is  an  acceptable  surety  on  Federal  bonds 
under  authority  granted  by  the  Secretary  of  the  Treasury  pursuant  to 
the  Act  of  July  30,  1947  (6  U.S.C.  6-13).  Any  bond  shall  be  in  a  form 
or  of  a  type  approved  by  the  Secretary,  including  individual  bonds  or 
schedule  or  blanket  forms  of  bonds  which  cover  a  group  or  class. 

(b)  It  shall  be  unlawful  for  any  administrator,  officer,  or  employee 
to  whom  subsection  (a)  applies,  to  receive,  handle,  disburse,  or  other- 
wise exercise  custody  or  control  of  any  of  the  funds  or  other  property 
of  any  employee  welfare  benefit  plan  or  employee  pension  benefit  plan, 
without  being  bonded  as  required  by  subsection  (a)  and  it  shall  be  un- 
lawful for  any  administrator,  officer,  or  employee  of  such  plan,  or  any 
other  person  having  authority  to  direct  the  performance  of  such  func- 
tions, to  permit  such  functions,  or  any  of  them,  to  be  performed  by  any 
such  person,  with  respect  to  whom  the  requirements  of  subsection  (a) 
have  not  been  met. 

(c)  It  shall  be  unlawful  for  any  person  to  procure  any  bond  re- 
quired by  subsection  (a)  from  any  surety  or  other  company  or  through 
any  agent  or  broker  in  whose  business  operations  such  plan  or  any 
party  in  interest  in  such  plan  has  any  significant  control  or  financial 
interest,  direct  or  indirect. 

(d)  Nothing  in  any  other  provision  of  law  shall  require  any  per- 
son, required  to  be  bonded  as  provided  in  subsection  (a)  because  he 
handles  funds  or  other  property  of  an  employee  welfare  benefit  plan  or 
of  an  employee  pension  benefit  plan,  to  be  bonded  insofar  as  the  han- 
dling by  such  person  of  the  funds  or  other  property  of  such  plan  is 
concerned. 

(e)  The  Secretary  shall  from  time  to  time  issue  such  regulations  as 
may  be  necessary  to  carry  out  the  provisions  of  this  section.  When, 
in  the  opinion  of  the  Secretary,  the  administrator  of  a  plan  offers  ade- 
quate evidence  of  the  financial  responsibility  of  the  plan,  or  that  other 
bonding  arrangements  would  provide  adequate  protection  of  the  bene- 
ficiaries and  participants,  he  may  exempt  such  plan  from  the  require- 
ments of  this  section. 

Advisory  Council 

Sec.  14.  (a)(7)  Th^rs  is  hereby  established  an  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit  Plans  (hereinafter  referred 
to  as  the  "Council")  [which  shall  consist  of  thirteen  members  to  be 
appointed  in  the  following  manner:  One  from  the  insurance  field,  one 
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from  the  corporate  trust  field,  two  from  management,  four  from  labor, 
and  two  from  other  interested  groups,  all  appointed  by  the  Secretary 
from  among  persons  recommended  by  organizations  in  the  respective 
groups;  and  three  representatives  of  the  general  public  appointed  by 
the  Secretary.]  consisting  of  twenty-one  members  appointed  by  the 
Secretary.  Not  more  than  eleven  members  of  the  Council  shall  be  members 
of  the  same  political  party. 

{2)  Members  shall  be  appointed  from  among  persons  recommended  by 
groups  or  organizations  which  they  shall  represent  and  shall  be  persons 
qualified  to  appraise  the  programs  instituted  under  this  Act  and  the 
Retirement  Income  Security  for  Employees  Act. 

(3)  Of  the  members  appointed,  five  shall  be  representatives  of  labor 
organizations ;  five  shall  be  representatives  of  management;  one  representa- 
tive each  from  the  fields  of  insurance,  corporate  trust,  actuarial  counseling, 
investment  counseling,  and  the  accounting  field;  and  six  representatives 
shall  be  appointed  from  the  general  public. 

(4)  Members  shall  serve  for  terms  of  three  years,  except  that  of  those 
first  appointed,  six  shall  be  appointed  for  terms  of  one  year,  seven  shall  be 
appointed  for  terms  of  two  years,  and  eight  shall  be  appointed  for  terms 
of  three  years.  A  member  may  be  reappointed,  and  a  member  appointed  to 
fill  a  vacancy  shall  be  appointed  only  for  the  remainder  of  such  term.  A 
majority  of  members  shall  constitute  a  quorum  and  action  shall  be  taken 
only  by  a  majority  vote  of  those  present. 

(5)  Members  shall  be  paid  compensation  at  the  rate  of  $ 150  per  day 
when  engaged  in  the  actual  performance  of  their  duties  except  that  any 
such  member  who  holds  another  office  or  position  under  the  Federal  Gov- 
ernment shall  serve  without  additional  compensation.  Any  member  shall 
receive  travel  expenses,  including  per  diem  in  lieu  of  subsistence  as 
authorized  by  section  5703  of  title  5,  United  States  Code,  for  persons  in 
the  Government  service  employed  intermittently. 

(b)  It  shall  be  the  duty  of  the  Council  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  his  functions  under  this  Act,  and  the 
Retirement  Income  Security  for  Employees  Act  and  to  submit  to  the 
Secretary  recommendations  with  respect  thereto.  The  Council  shall 
meet  at  least  [twice]  four  times  each  year  and  at  such  other  times 
as  the  Secretary  requests.  At  the  beginning  of  each  regular  session 
of  the  Congress,  the  Secretary  shall  transmit  to  the  Senate  and 
House  of  Representatives  each  recommendation  which  he  has  received 
from  the  Council  during  the  preceding  calendar  year  and  a  report 
covering  his  activities  under  the  Act  and  the  Retirement  Income  Security 
for  Employees  Act  for  [such]  the  preceding  [calendar]  fiscal  year, 
including  full  information  as  to  the  number  of  plans  and  their  size, 
the  results  of  any  studies  he  may  have  made  of  such  plans  and  the 
[Act's]  operation  of  this  Act  and  the  Retirement  Income  Security  for 
Employees  Act  and  such  other  information  and  data  as  he  may  deem 
desirable  in  connection  with  employee  welfare  and  pension  benefit 
plans. 

(c)  The  Secretary  shall  furnish  to  the  Council  an  executive  secre- 
tary and  such  secretarial,  clerical,  and  other  services  as  are  deemed 
necessary  to  [the]  conduct  [of]  its  business.  The  Secretary  may 
call  upon  other  agencies  of  the  Government  for  statistical  data,  re- 
ports, and  other  information  which  will  assist  the  Council  in  the 
performance  of  its  duties. 
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(d)  Appointed  members  of  the  Council  shall  be  paid  compensation 
at  the  rate  of  $50  per  diem  when  engaged  in  the  work  of  the  Council, 
including  travel  time,  and  shall  be  allowed  travel  expenses  and  per 
diem  in  lieu  of  subsistence  as  authorized  by  law  (5  U.S.C.  73b-2)  for 
persons  in  the  Government  service  employed  intermittently  and  re- 
ceiving compensation  on  a  per  diem,  when  actually  employed,  basis. 

(e)  (1)  Any  member  of  the  Council  is  hereby  exempted,  with  respect 
to  such  appointment,  from  the  operation  of  sections  281,  283,  and  1914 
of  title  18  of  the  United  State  Code,  and  section  190  of  the  Revised 
Statues  (5  U.S.C.  99),  except  as  otherwise  specified  in  paragraph  (2) 
of  this  subsection. 

(2)  The  exemption  granted  by  paragraph  (1)  of  this  subsection 
shall  not  extend — 

(A)  to  the  receipt  or  payment  of  salary  in  connection  with  the 
appointee's  Government  service  from  any  source  other  than  the 
private  employer  of  the  appointee  at  the  time  of  his  appointment, 
or 

(B)  during  the  period  of  such  appointment,  to  the  prosecution 
or  participation  in  the  prosecution,  by  any  person  so  appointed,  of 
any  claim  against  the  Government  involving  any  matter  with 
which  such  person,  during  such  period,  is  or  was  directly  con- 
nected by  reason  of  such  appointment. 

"Fiduciary  Standards 

Sec.  IS.  (a)  Every  employee  benefit  fund  established  to  provide  for  the 
payment  of  benefits  under  an  employee's  benefit  plan  shall  be  established 
or  maintained  pursuant  to  a  duly  executed  written  document  which  shall 
set  forth  the  purpose  or  purposes  for  which  such  fund  is  established  and 
the  detailed  basis  on  which  payments  are  to  be  made  into  and  out  of  such 
-fund.  Such  fund  shall  be  deemed  to  be  a  trust  and  shall  be  held  for  the 
exclusive  purpose  of  (1)  providing  benefits  to  participants  in  the  plan 
and  their  beneficiaries  and  (2)  defraying  reasonable  expenses  of  adminis- 
tering the  plan. 

(b)(1)  A  fiduciary  shall  discharge  his  duties  with  respect  to  the  fund — 
(^4)  with  the  care  under  the  circumstances  then  prevailing  that  a 
prudent  man  acting  in  a  like  capacity  and  familiar  with  such  mat- 
ters would  use  in  the  conduct  of  an  enterprise  of  a  like  character  and 
with  like  aims;  and 

(B)  subject  to  the  standards  in  subsection  (a)  and  in  accordance 
with  the  documents  and  instruments  governing  the  fund  insofar  as  is 
consistent  with  this  Act,  except  that  (i)  any  assets  of  the  fund  remain- 
ing upon  dissolution  or  termination  of  the  fund  shall,  after  complete 
satisfaction  of  the  rights  of  all  beneficiaries  to  benefits  accrued  to  the 
date  of  dissolution  or  termination,  be  distributed  ratably  to  the 
beneficiaries  thereof,  or  if  the  trust  agreement  so  provides,  to  the  con- 
tributors thereto;  (ii)  that  in  the  case  of  a  registered  pension  or  profit- 
sharing-retirement  plan,  such  distribution  shall  be  subject  to  the 
requirements  of  the  Retirement  Income  Security  for  Employees  Act 
and  (Hi)  any  assets  of  the  fund,  attributable  to  employee  contributions, 
remaining  after  complete  satisfaction  of  the  rights  of  all  beneficiaries 
accrued  to  the  date  of  dissolution  or  termination  shall  be  equitably  dis- 
tributed to  the  employee  contributors  according  to  their  rate  of  con- 
tribution. 
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(2)  Except  as  permitted  hereunder,  a  fiduciary  shall  not — 

(A)  rent  or  sell  property  of  the  fund  to  any  person  known  to  be  a 
party  in  interest  of  the  fund; 

(B)  rent  or  purchase  on  behalf  of  the  fund  any  property  known  to 
be  owned  by  a  party  in  interest  of  the  fund; 

(C)  deal  with  such  fund  in  his  own  interest  or  for  his  own  account; 

(D)  represent  any  other  party  with  such  fund,  or  in  any  way  act  on 
behalf  of  a  party  adverse  to  the  fund  or  adverse  to  the  interests  of  its 
participants  or  beneficiaries; 

(E)  receive  any  consideration  from  any  party  dealing  with  such 
fund  in  connection  with  a  transaction  involving  the  fund; 

(F)  loan  money  or  other  assets  of  the  fund  to  any  party  in  interest 
of  the  fund; 

(G)  furnish  goods,  services,  or  facilities  of  the  fund  to  any  party  in 
interest  of  the  fund; 

(H)  permit  the  transfer  of  any  assets  or  property  of  the  fund  to,  or 
its  use  by  or  for  the  benefit  of,  any  party  in  interest  of  the  fund;  or 

(I)  permit  any  of  the  assets  of  the  fund  to  be  held,  deposited,  or 
invested  outside  the  United  States  unless  the  indicia  of  ownership 
remain  within  the  jurisdiction  of  a  United  States  District  Court, 
except  as  authorized  by  the  Secretary  by  rule  or  regulation. 

(3)  The  Secretary,  by  rules  or  regulations  or  upon  application  of 
any  fiduiciary  or  party  in  interest,  by  order,  shall  provide  for  the 
exemption  conditionally  or  unconditionally  of  any  fiduciary  or  class 
of  fiduciaries  or  transactions  or  class  or  transactions  from  all  or  part 
of  the  proscriptions  contained  in  this  subsection  15(b)(2)  when  the 
Secretary  finds  that  to  do  so  is  consistent  with  the  purposes  of  this 
Act  and  is  in  the  interest  of  the  fund  or  class  of  funds  and  the  partici- 
pants and  beneficiaries:  Provided,  however,  That  any  such  exemption 
shall  not  relieve  a  fiduciary  from  any  other  applicable  provisions  of 
this  Act. 

(c)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  fiduciary 
■from — 

(1)  receiving  any  benefit  to  which  he  may  be  entitled  as  a  par- 
ticipant or  beneficiary  in  the  plan  under  which  the  fund  was  estab- 
lished; 

(2)  receiving  any  reasonable  compensation  for  services  rendered, 
or  for  the  reimbursement  of  expenses  properly  and  actually  incurred, 
in  the  performance  of  his  duties  with  the  fund,  or  receiving  in  a 
fiduciary  capacity  proceeds  from  any  transaction  involving  plan 
funds,  except  that  no  person  so  serving  who  already  receives  full- 
time  pay  from  an  employer  or  an  association  of  employers  whose 
employees  are  participants  in  the  plan  under  which  the  fund  was 
established,  or  from  an  employee  organization  whose  members  are 
participants  in  such  plan  shall  receive  compensation  from  such  fund, 
except  for  reimbursement  of  expenses  properly  and  actually  incurred 
and  not  otherwise  reimbursed; 

(8)  serving  in  such  position  in  addition  to  being  an  officer,  em- 
ployee, agent,  or  other  representative  of  a  party  in  interest; 

(4)  engaging  in  the  following  transactions: 

(A)  holding  or  purchasing  on  behalf  of  the  fund  any  security 
which  has  been  issued  by  an  employer  whose  employees  are  par- 
ticipants in  the  plan,  under  which  the  fund  was  established  or  a 
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corporation  controlling,  controlled  by,  or  under  common  control 
with  such  employer,  except  that  (i)  the  purchase  of  any  security 
is  for  no  more  than  adequate  consideration  in  money  or  money's 
worth,  and  {ii)  that  if  an  employee  benefit  fund  is  one  which 
provides  primarily  for  benefits  of  a  stated  amount,  or  an  amount 
determined  by  an  employee's  compensation,  an  employee's  period 
of  service,  or  a  combination  of  both,  or  money  purchase  type 
benefits  based  on  fixed  contributions  which  are  not  geared  to  the 
employer's  profits,  no  investment  shall  be  held  or  made  by  a 
fiduciary  of  such  a  fund  in  securities  of  such  employer  or  of  a 
corporation  controlling,  controlled  by,  or  under  common  control 
with  such  employer,  if  such  investment,  when  added  to  such 
securities  already  held,  exceeds  10  per  centum  of  the  fair  market 
value  of  the  assets  of  the  fund.  Notwithstanding  the  foregoing, 
such  10  per  centum  limitation  shall  not  apply  to  profit  sharing, 
stock  bonus,  thrift  and  savings  or  other  similar  plans  which 
explicitly  provide  that  some  or  all  of  the  plan  funds  may  be 
invested  in  securities  of  such  employer  or  a  corporation  con- 
trolling, controlled  by,  or  under  common  control  with  such 
employer,  nor  shall  said  plans  be  deemed  to  be  limited  by  any 
diversification  rule  which  may  be  invested  in  such  securities. 
Profit-sharing,  stock  bonus,  thrift,  or  other  similar  plans,  which 
are  in  existence  on  the  date  of  enactment  and  which  allow 
investment  in  such  securities  without  explicit  provision  in  the 
plan,  shall  remain  exempt  from  the  10  per  centum  limitation 
until  the  expiration  of  one  year  from  the  date  of  enactment  of 
Retirement  Income  Security  for  Employees  Act.  Nothing  con- 
tained in  this  subparagraph  shall  be  construed  to  relieve  profit- 
sharing,  stock  bonus  thrift  and  savings  or  other  similar  plans 
from  any  other  applicable  requirements  of  this  section; 

(B)  purchasing  on  behalf  of  the  fund  any  security  or  selling 
on  behalf  of  the  fund  any  security  which  is  acquired  or  held  by 
the  fund,  to  or  from  a  party  in  interest,  if  (i)  at  the  time  of  such 
purchase  or  sale  the  security  is  of  a  class  of  securities  which  is 
listed  on  a  national  securities  exchange  registered  under  the 
Securities  Exchange  Act  of  1934  or  which  has  been  listed  for 
more  than  one  month  (at  the  time  of  such  sale  or  purchase)  on  an 
electronic  quotation  system  administered  by  a  national  securities 
association  registered  under  the  Securities  Exchange  Act  of 
1934,  (ii)  no  brokerage  commission,  fee  (except  for  customary 
transfer  fees) ,  or  other  remuneration  is  paid  in  connection  with 
such  transaction,  (Hi)  adequate  consideration  is  paid,  and  (iv) 
that  in  the  event  the  security  is  one  described  in  subparagraph 
(A),  the  transaction  has  received  the  prior  approval  of  the 
Secretary ; 

(5)  making  any  loan  to  participants  or  beneficiaries  of  the  plan 
under  which  the  fund  was  established  where  such  loans  are  available 
to  all  participants  or  beneficiaries  on  a  nondiscriminatory  basis  and 
are  made  in  accordance  with  specific  provisions  regarding  such  loans 
set  forth  in  the  plan  and  are  not  otherwise  inconsistent  with  the 
purposes  of  this  Act; 

(6)  contracting  or  making  reasonable  arrangements  with  a  party 
in  interest  for  office  space  and  other  services  necessary  for  the  opera- 
tion of  the  plan  and  paying  reasonable  compensation  therefor; 
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(7)  following  the  specific  instructions  in  the  trust  instrument  or 
other  document  governing  the  fund  insofar  as  consistent  with  the 
specific  prohibitions  listed  in  subsection  (b)(2); 

(8)  taking  action  pursuant  to  an  authorization  in  the  trust  instru- 
ment or  other  document  governing  the  fund,  provided  such  action  is 
consistent  with  the  provisions  of  subsection  (b) . 

(d)  Any  fiduciary  who  breaches  any  of  the  responsibilities,  obligations, 
or  duties  imposed  upon  fiduciaries  by  this  Act  shall  be  personally  liable 
to  such  fund  for  any  losses  to  the  fund  resulting  from  such  breach,  and  to 
pay  to  such  fund  any  profits  which  have  inured  to  such  fiduciary  through 
use  of  assets  of  the  fund. 

(e)  When  two  or  more  fiduciaries  undertake  jointly  the  performance  of  a 
duty  or  the  exercise  of  a  power,  or  where  two  or  more  fiduciaries  are 
required  by  an  instrument  governing  the  fund  to  undertake  jointly  the 
performance  of  a  duty  or  the  exercise  of  power,  but  not  otherwise,  each  of 
such  fiduciaries  shall  have  the  duty  to  prevent  any  other  such  cofiduciary 
from  committing  a  breach  of  responsibility,  obligation,  or  duty  of  a 
fiduciary  or  to  compel  such  other  cofiduciary  to  redress  such  a  breach, 
except  that  no  fiduciary  shall  be  liable  for  any  consequence  of  any  act 
or  failure  to  act  as  a  cofiduciary  who  is  undertaking  or  is  required  to 
undertake  jointly  any  duty  or  power  if  he  shall  object  in  writing  to  the 
specific  action  and  promptly  file  a  copy  of  his  objection  with  the  Secretary. 

(f)  No  fiduciary  may  be  relieved  from  any  responsibility,  obligation,  or 
duty  imposed  by  law,  agreement,  or  otherwise.  Nothing  herein  shall 
preclude  any  agreement  allocating  specific  duties  or  responsibilities  among 
fiduciaries,  or  bar  any  agreement  of  insurance  coverage  or  indemnification 
affecting  fiduciaries,  unless  specifically  disapproved  by  the  Secretary. 

(g)  A  fiduciary  shall  not  be  liable  for  a  violation  of  this  Act  committed 
before  he  became  a  fiduciary  or  after  he  ceased  to  be  a  fiduciary. 

(h)  No  individual  who  has  been  convicted  of,  or  has  been  imprisoned  as 
a  result  of  his  conviction  of:  robbery,  bribery,  extortion,  embezzlement, 
grand  larceny,  burglary,  arson,  violation  of  narcotics  laws,  murder,  rape, 
kidnaping,  perjury,  assault  with  intent  to  kill,  assault  which  inflicts 
grievous  bodily  injury,  any  crime  described  in  section  9(a)  (1)  of  the 
Investment  Company  Act  of  1940,  or  a  violation  of  any  provision  of  the 
Welfare  and  Pension  Plans  Disclosure  Act,  or  a  violation  of  section  302 
of  the  Labor-Management  Relations  Act  of  1947  (61  Stat.  157,  as 
amended),  or  a  violation  of  chapter  63  of  title  18,  United  States  Code,  or  a 
violation  of  section  874,  1027,  1503,  1505,  1506,  1510,  1951,  or  1954  of 
title  18,  United  States  Code,  or  a  violation  of  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959  (73  Stat.  519,  as  amended),  or 
conspiracy  to  commit  any  such  crimes  or  attempt  to  commit  any  such 
crimes  or  a  crime  in  which  any  of  the  foregoing  crimes  is  an  element, 
shall  serve — 

(1)  as  an  administrator,  officer,  trustee,  custodian,  counsel,  agent, 
employee  (other  than  as  an  employee  performing  exclusive  clerical 
or  janitorial  duties)  or  other  fiduciary  position  of  any  employee 
benefit  plan;  or 

(2)  as  a  consultant  to  any  employee  benefit  plan,  during  or  for 
five  years  after  such  conviction  or  after  the  end  of  such  imprison- 
ment, unless  prior  to  the  end  of  such  five-year  period,  in  the  case 
of  a  person  so  convicted  or  imprisoned,  (A)  his  citizenship  rights 
having  been  revoked  as  a  result  of  such  conviction,  have  been  fully 
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restored,  or  (B)  the  Secretary  determines  that  such  person's  service 
in  any  capacity  referred  to  in  clause  (1)  or  (2)  would  not  be  con- 
trary to  the  purposes  of  this  Act.  No  person  shall  knowingly  permit 
any  other  person  to  serve  in  any  capacity  referred  to  in  clause  (1) 
or  (2)  in  violation  of  this  subsection.  Any  person  who  willfully 
violates  this  subsection  shall  be  fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  one  year,  or  both.  For  the  purposes 
of  this  subsection,  any  person  shall  be  deemed  to  have  been  "con- 
victed" and  under  the  disability  of  "conviction"  from  the  date  of 
the  judgment  of  the  trial  court  or  the  date  of  the  final  sustaining  of 
such  judgment  on  appeal,  whichever  is  the  later  event,  regardless  of 
whether  such  conviction  occurred  before  or  after  the  date  of  enact- 
ment of  this  section.  For  the  purposes  of  this  subsection,  the  term 
"consultant"  means  any  person  who,  for  compensation,  advises  or 
represents  an  employee  benefit  plan  or  who  provides  other  assist- 
ance to  such  plan,  concerning  the  establishment  or  operation  of  such 
plan. 

(i)  All  investments  and  deposits  of  the  funds  of  an  employee  benefit  fund 
and  all  loans  made  out  of  any  such  fund  shall  be  made  in  the  name  of  the 
fund  or  its  nominee,  and  no  employer  or  officer  or  employee  hereof,  and 
no  labor  organization,  or  officer  or  employee  thereof,  shall  either  directly 
or  indirectly  accept  or  be  the  beneficiary  of  any  fee,  brokerage,  commission, 
gift,  or  other  consideration  for  or  on  account  of  any  loan,  deposit,  purchase, 
sale,  payment,  or  exchange  made  by  or  on  behalf  of  the  fund. 

(j)  In  order  to  provide  for  an  orderly  disposition  of  any  investment,  or 
termination  of  any  service,  the  retention  or  continuation  of  which  would 
be  deemed  to  be  prohibited  by  this  Act,  and  in  order  to  protect  the  interest 
of  the  f  und  and  its  participants  and  its  beneficiaries,  the  fiduciary  may 
in  his  discretion  effect  the  disposition  of  such  investment  or  termination 
of  such  service  within  three  years  after  the  date  of  enactment  of  this 
Act,  or  within  such  additional  time  as  the  Secretary  may  by  rule  or 
regulation  allow,  and  such  action  shall  be  deemed  to  be  in  compliance 
with  this  Act. 

(k)  In  accordance  with  regulations  of  the  Secretary,  every  employee 
benefit  plan  subject  to  this  Act  shall — 

(1)  provide  adequate  notice  in  writing  to  any  participant  or  bene- 
ficiary whose  claim  for  benefits  from  the  plan  has  been  denied,  setting 
forth  the  specific  reasons  for  such  denial,  written  in  a  manner  calcu- 
lated to  be  understood  by  the  participant,  and 

{2)  afford  a  reasonable  opportunity  to  any  participant  whose  claim 
for  benefits  has  been  denied  for  a  full  and  fair  review  by  the  plan 
administrator  of  the  decision  denying  the  claim. 
(I)  An  employee  benefit  plan  subject  to  this  Act  or  the  Retirement  Income 
Security  for  Employees  Act,  which  provides  an  optional  death  benefit  or 
any  kind,  or  in  any  form,  shall  not  provide  that  such  option  may  be  waived 
by  default  or  in  any  manner  other  than  in  a  writing  signed  by  the  partici- 
pant, after  such  participant  receives  ah  explanation  of  their  terms  and 
conditions  of  the  option  and  the  effect  of  such  waiver. 

Administration 

Sec.  [15.]  16.  (a)  The  provisions  of  the  Administrative  Procedure 
Act  shall  be  applicable  to  this  Act. 
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(b)  No  employee  of  the  Department  of  Labor  shall  administer  or 
enforce  this  Act  with  respect  to  any  employee  organization  of  which 
he  is  a  member  or  employer  organization  in  which  he  has  an  interest. 

(c)  No  more  than  260  employees  shall  be  employed  by  the  Depart- 
ment of  Labor  to  administer  or  enforce  this  Act  for  the  first  two  years 
after  the  enactment  of  the  Welfare  and  Pension  Plans  Disclosure  Act 
Amendments  of  1962. 

(d)  Not  more  than  two  million  two  hundred  thousand  dollars  per 
year  is  authorized  to  be  appropriated  for  the  administration  and  en- 
forcement of  this  Act,  for  the  first  two  years  after  the  enactment  of 
the  Welfare  and  Pension  Plans  Disclosure  Act  Amendments  of  1962. 

Effect  of  Other  Laws 

Sec.  [16. J  17.  (a)  In  the  case  of  an  employee  welfare  or  pension 
benefit  plan  providing  benefits  to  employees  employed  in  two  or  more 
States,  no  person  shall  be  required  by  reason  of  any  law  of  any  such 
State  to  file  with  any  State  agency  (other  than  an  agency  of  the  State 
in  which  such  plan  has  its  principal  office)  any  information  included 
within  a  description  of  the  plan  or  an  annual  report  published  and 
filed  pursuant  to  the  provisions  of  this  Act  if  copies  of  such  description 
of  the  plan  and  of  such  annual  report  are  filed  with  the  State  agency, 
and  if  copies  of  such  portion  of  the  description  of  the  plan  and  annual 
report,  as  may  be  required  by  the  State  agency,  are  distributed  to 
participants  and  beneficiaries  in  accordance  with  the  requirements  of 
such  State  law  with  respect  to  scope  of  distribution.  Nothing  contained 
in  this  subsection  shall  be  construed  to  prevent  any  State  from  obtain- 
ing such  additional  information  relating  to  any  such  plan  as  it  may 
desire,  or  from  otherwise  regulating  such  plan. 

(b)  The  provisions  of  this  Act,  except  subsection  (a)  of  this  section 
and  section  13,  and  any  action  taken  thereunder,  shall  not  be  he]d  to 
exempt  or  relieve  any  person  from  any  liability,  duty,  penalty,  or 
punishment  provided  by  any  present  or  future  law  of  the  United  States 
or  of  any  State  affecting  the  operation  or  administration  of  employee 
welfare  or  pension  benefit  plans,  or  in  any  manner  to  authorize  the 
operation  or  administration  of  any  such  plan  contrary  to  any  such  law. 

Separability  of  Provisions 

Sec.  [17.]  18.  If  any  provision  of  this  Act  or  the  application  of  such 
provision  to  any  person  or  circumstance  is  held  invalid,  the  remainder 
of  this  Act  and  the  application  of  such  provision  to  other  persons  or 
circumstances  shall  not  be  affected. 
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1.  Basis  for  Study 

The  Senate  Subcommittee  on  Labor  was  authorized  by  Senate  Resolution 
235 j  92nd  Congress,  2nd  Session,  to  continue  its  study  of  private  pension 
plans,  with  particular  attention  to  the  various  cost  factors  which  affect 
employers  and  plans.  .  As  part  of  this  study,  the  Subcommittee  contracted  to 
obtain  certain  pension  plan  cost  estimates  from  the  actuarial  firm  of  Grubbs 
and  Company,  Baltimore,  Maryland.    The  study  was  made  to  determine  the  ranje 
of  estimated  costs  to  private  pension  plans  resulting  from  compliance  with 
minimum  vesting  requirements  under  several  proposed  minimum  vesting  standards. 

2.  Summary  of  Methods  and  Assumptions 

Data  was  collected  from  actual  pension  plans  and  used  to  construct 
seven  model  plans  distributions  of  employees.     The  distribution  of  employees 
by  sex,  age,  years  of  service  and  rates  of  compensation  were  based  directly 
on  those  for  seven  actual  pension  plans.    The  actual  rates  of  termination 
of  employment  for  each  plan  were  used  in  the  study.    Assumptions  were  made 
about  the  plan  provisions,  rates  of  disablement,  mortality, retirement  age, 
investment  return  and  increases  in  compensation.    The  various  assumptions 
used  are  described  in  detail  in  the  report  and  were  carefully  selected  to 
be  representative  of  actual  experience  under  pension  plans  in  the  United 
States . 

For  each  model  distribution  costs  were  calculated  under  four  different 
benefit  formulas.    For  each  model  and  benefit  formula  costs  were  determined 
for  plans  which  currently  have  (a)  no  vesting  provisions,  (b)  a  liberal 
vesting  provision  and  (c)  a  moderate  vesting  provision.     For  each  combination 
costs  were  calculated  for  (a)  present  employees  under  fully  funded  plans, 
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(b)  present  employees  under  unfunded  plans,  and  (c)  new  employees.    And  for 
each  of  these  various  combinations  the  increase  in  pension  plan  costs  was  deter- 
mined under  four  alternative  minimum  vesting  standards. 
3.    Summary  of  Findings 

Private  pension  plans  contain  endless  variety.    They  contain  variety  in 
their  plan  provisions,  including  existing  vesting  provisions,  in  the  extent 
of  their  funding,  in  the  distributions  of  employees  they  cover  by  age,  sex 
and  years  of  service,  in  their  rates  of  termination  of  employment  of  plan 
participants,  in  rates  of  investment  return  on  their  funds,  and  in  many 
other  factors.    Each  of  these  variations  results  in  differences  of  costs. 
Thus  the  cost  of  private  pension  plans  covers  a  wide  range.    And  the  increase 
in  cost  to  comply  with  the  vesting  provisions  of  the  proposed  legislation 
also  covers  a  wide  range.    The  report  endeavors  to  determine  the  range  of 
those  costs  for  the  large  majority  of  plans.    There  will  still  exist  a  small 
percentage  of  plans  with  characteristics  such  that  they  do  not  fall  within 
the  range  of  costs  presented  in  this  study. 

Costs  were  determined  under  four  different  schedules  of  vesting  require- 
ments.   Under  the  first  schedule  an  employee  would  be  30$  vested  in  his 
accrued  pension  after  8  years  of  service,  and  the  vesting  would  increase  10$ 
per  year  until  100$  vesting  was  reached  after  15  years  of  service.  Service 
prior  to  the  effective  date  would  be  counted  in  determining  eligibility  for 
vesting,  but  benefits  accrued  based  on  such  past  service  would  not  be  re- 
quired to  be  vested.    If  such  past  service  were  not  counted  for  eligibility, 
the  increase  in  pension  plan  costs  would  initially  be  slightly  less  than  those 
shown  in  the  report. 
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The  second  vesting  schedule  is  like  the  first,  except  that  all  past 
service  benefits  would  also  be  subject  to  the  vesting  requirements. 

The  third  vesting  schedule  is  like  the  first,  except  that,  for  employees 
age  1+5  or  over  on  the  effective  date,  all  past  service  benefits  would  also 
be  subject  to  the  vesting  requirements. 

The  fourth  vesting  schedule  is  the  "Rule  of  50"  under  which  an  employee's 
accrued  benefit  is  50$  vested  when  his  age  plus  service  equals  50  years,  but 
not  prior  to  3  years  of  service,  and  the  vesting  percentage  increases  10$ 
for  each  of  the  following  5  years.    The  Rule  of  50  does  not  apply  to  past 
service  benefits  based  on  service  prior  to  the  effective  date. 

The  range  of  increase  in  pension  plan  costs  under  each  of  the  four 
vesting  schedules  is  summarized  in  the  table  on  page  S.      The  table  shows 
costs  separately  for  plans  with  no  present  vesting  provisions,  plans  with 
moderate  present  vesting  provisions,  and  plans  with  liberal  present  vestin-j 
provisions,  as  well  as  all  plans  combined. 

23/o  of  pension  plan  members  are  now  covered  under  plans  with  no  vesting 
prior  to  eligibility  for  early  or  normal  retirement.    The  annual  long  term 
cost  for  most  of  these  plans,  before  being  amended  to  conform  with  the  pro- 
posed legislation,  ranges  from  1.8$   to  10. k%   of  pay.    The  increase  in  long 
term  cost  to  amend  these  plans  to  conform  with  each  of  the  proposed  vesting 
schedules  is  shown  in  the  top  portion  of  the  table  as  a  percentage  of  payroll, 
and  is  shown  in  the  bottom  portion  of  the  table  as  a  percentage  of  the  pension 
plan  cost  before  amendment. 

21$  of  pension  plan  members  are  now  covered  under  pension  plans  with 

full  vesting  after  10  years  service  or  less,  with  no  a<je  requirement.  The 

annual  long  term  cost  for  most    of  these  more  liberal  plans,  before  being 

amended  to  conform  with  the  proposed  legislation,  ranges  from  2.2$   to  11-9$ 
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of  pay. 

The  remaining  56$  of  pension  plan  members  are  covered  under  plans  with 
some  moderate  vesting  provision,  but  less  liberal  than  full  vesting  after 
10  years  service.    The  annual  long  term  cost  for  most  of  these  plans,  before 
being  amended  to  conform  with  the  proposed  legislation,  ranges  from  2.2$ 
to  11.8$    of  pay. 

Plans  with  liberal  vesting  at  present  have  the  highest  present  costs, 
but  would  have  only  a  negligible  increase.    Plans  with  no  vesting  at  present 
have  the  lowest  present  costs  and  would  have  the  highest  increase,  bringing 
their  costs  up  toward  comparable  plans  with  liberal  vesting  provisions  at 
present. 

Of  those  plans  which  do  have  an  increase  in  cost,  those  with  low  turn- 
over presently  have  the  highest  cost  and  would  have  the  smallest  increase. 
Those  with  high  turnover  have  the  lowest  present  cost  and  would  have  the 
largest  increase ,  bringing  them  up  toward  the  cost  of  comparable  plan6  with 
low  turnover. 

Termination  rates  used  in  this  study  reflect  a  wide  range  of  experience, 
but  do  not  reflect  the  results  of  layoffs  of  large  numbers  of  employees. 
While  such  layoffs  increase  the  cost  of  vested  pensions,  the  total  cost  of 
the  pension  plan  as  a  percentage  of  pay  it;  usually  reduced  by  such  an  event. 

This  report  presents  pension  plan  costs  as  a  percentage  of  total  compen- 
sation for  all  plan  members,  and  this  is  common  practice.    But  it  would  be 
a  mistake  to  think  that  a  pension  plan  actually  has  costs  for  all  members. 
Ultimately  a  pension  plan  only  has  cost6  for  members  who  receive  benefits. 
If  a  particular  pension  plan  has  indicated  costs  of  of  total  payroll, 

it  may  really  have  a  cost  averaging  6$  of  pay  for  those  members  who  ultimately 
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receive  a  benefit  and  Ofo  of  pay  for  employees  who  terminate  their  employment 
with  no  vested  "benefit.     If  addition  of  a  vesting  provision  increases  the 
cost  of  that  plan  from  l*-.0^  to  k.kcjo  of  total  payroll,  it  has  done  so  by  in- 
creasing the  number  of  members  for  whom  there  is  a  cost  averaging  6$  (perhaps 
more  or  less  for  these  additional  members),  and  decreasing  the  number  of 
members  for  whom  there  is  a  0$  cost.    Thus  the  addition  of  vesting  does  not 
increase  the  cost  for  plan  members  for  whom  there  is  already  a  cost,  but 
rather  it  adds  a  cost  for  members  who  had  no  cost  previously. 

The  full  findings  of  the  study  and  the  basis  on  which  it  was  conducted 
are  described  in  the  report. 
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RANGE  OF  INCREASE  IN  PENSION  PLAN  COSTS 
FOR  MANDATORY  VESTING  PROVISIONS 


PRESENT 
VESTING: 
NONE 

Percentage  of  Pension  Plan  Members 

Covered  Under  Such  Plans  23$ 

Range  of  Present  Plan  Cost 

as  a  Percent  of  Payroll  1.8$-10. U$ 

Range  of  Increase  in  Cost  as  a  Percent  of  Payroll 


1.  30$  at  8  years,  graded, 
no  past  service  vested 

2.  30$  at  8  years,  graded, 
all  past  service  vested 

3.  30$  at  8  years  graded, 
past  service  vested  for 
members  age  1+5  and  over 

k.    Rule  of  50, 

no  past  service  vested 


0.2$-0.6$ 
0.2$-l.U$ 


PRESENT 
VESTING: 
MODERATE 


56$ 
2.2$-11.8$ 

0.0$-0.2$ 
0.1$-0.3$ 


0.2$-1.2$  0.1$-0.2^ 


0.2$-0.7$ 

Range  of  Increase  in  Cost  as  a  Percent  of  Present 
1 


30$  at  8  years,  graded, 
no  past  service  vested 

2.  30$  at  8  years,  graded, 
all  past  service  vested 

3.  30$  at  8  years,  graded, 
past  service  vested  for 
members  age  1+5  and  over 

k.    Rule  of  50, 

no  past  service  vested 


3$-25$ 
5$-53$ 

5$-M+$ 
3$-28$ 


0.0$-0.3$ 
Plan  Cost 

0$-6$ 

l$-8$ 

l$-6$ 
0$-12$ 


PRESENT 

VESTING:  ALL 
LIBERAL  PLANS 


21$  100$ 

2.2$-11.9$  1.8$-11.9, 

0.0$-0.0$  0.0$-0.6;' 

o.o$-o.o$  o.o$-i.u; 

0.0$-0.0$  0.0$-1.2$ 

0.0$-0.2$  0.0$-0.7$ 


0$-l$ 
0$-l$ 


0$-25^ 
0$-53; 


0$-l$  0$-l^$ 
0$-5$  0$-28$ 
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[From  the  Congressional  Record — House,  June  27,  1973] 


Tax  Treatment  of  Survivor  Benefit  Plans  of 
Uniformed  Services 

Mr.  ULLMAN.  Mr.  Speaker,  I  ask  unanimous  consent  for  the  im- 
mediate consideration  of  the  bill  (H.R.  4200)  to  amend  section  122  of 
the  Internal  Revenue  Code  of  1954,  which  was  unanimously  reported 
to  the  House  by  the  Committee  on  Ways  and  Means. 

The  Clerk  read  the  title  of  the  bill. 

The  SPEAKER.  Is  there  objection  to  the  request  of  the  gentleman 
from  Oregon  ? 

Mr.  BROYHILL  of  Virginia.  Mr.  Speaker,  reserving  the  right  to 
object,  could  I  ask  the  gentleman  from  Oregon  to  explain  the  bill 

briefly? 

Mr.  ULLMAX.  Mr.  Speaker,  will  the  gentleman  yield  ? 

Mr.  BROYHILL  of  Virginia.  I  yield  to  the  gentleman  from  Oregon. 

Mr.  ULLMAN.  Mr.  Speaker,  this  bill,  H.R.  4200,  amends  the  tax 
laws  to  continue  the  same  tax  treatment  for  servicemen,  and  former 
servicemen,  of  the  LTnited  States  under  the  recently  enacted  survivor 
benefit  plan  as  was  formerly  available  for  them  under  the  retired  serv- 
iceman's family  protection  plan  in  the  case  of  survivor  annuities. 

Mr.  Speaker,  this  bill  is  necessary  because  of  legislation  enacted  in 
the  92d  Congress  which  changed  the  method  by  which  servicemen  or 
former  servicemen  choose  to  participate  in  a  survivor's  benefit  pro- 
gram. Until  recently,  a  serviceman  or  former  serviceman  could  provide 
survivor  benefits  for  his  dependents  only  by  electing  to  participate  in 
the  retired  serviceman's  family  protection  plan.  If  he  made  the  election 
under  this  plan,  he  would  receive  a  reduced  amount  of  retired  or 
retainer  pay  in  order  to  finance  survivor  benefits  for  his  dependents. 
Under  the  present  tax  law.  when  this  election  is  made,  the  funds  used  to 
finance  these  survivor  benefits  need  not  be  included  in  his  gross  income. 
However,  the  recently  enacted  legislation,  Public  Law  92-425,  revised 
the  program  for  survivor  benefits  to  provide  these  benefits  auto- 
matically unless  the  serviceman,  or  former  serviceman,  elects  not  to 
provide  them. 

Since  the  present  tax  law  is  cast  in  terms  of  an  election  into  the 
survivor  benefit  program  and  since  the  new  survivor  benefit  program 
is  provided  automatically  unless  a  serviceman,  or  former  serviceman, 
elects  out  of  the  program,  it  is  necessary  to  change  the  tax  law  to  con- 
tinue excluding  from  current  tax  the  funds  used  to  provide  these 
survivor  benefits. 

As  a  result,  the  bill  reported  by  the  Committee  on  Ways  and  Means, 
H.R.  4200,  excludes  from  current  tax  the  funds  used  to  provide  the 
survivor  benefits  without  regard  to  the  election  requirement  of  prior 
law.  Similar  conforming  amendments  are  also  made  to  other  provisions 
of  the  tax  laws. 
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Mr.  Speaker,  this  bill  will  not  change  present  revenues  and  has  been 
reported  unanimously  by  the  Committee  on  Ways  and  Means.  The 
Treasury  Department  recommends  its  enactment.  I  urge  that  the  bill 
be  adopted. 

Mr.  BROYHILL  of  Virigina.  Mr.  Speaker,  I  rise  in  support  of  H.R. 
4200,  which  would  conform  the  Internal  Revenue  Code  to  changes  in 
the  survivors  benefit  program  for  servicemen  resulting  from  the  enact- 
ment recently  of  Public  Law  92-425,  the  survivor  benefit  plan. 

This  legislation  amends  the  Internal  Revenue  Code  in  several  in- 
stances to  provide  the  same  tax  treatment  for  servicemen  and  former 
servicemen  as  existed  prior  to  the  enactment  of  Public  Law  92-425. 
Under  the  prior  law — the  retired  serviceman's  family  protection 
plan — a  serviceman  could  elect  to  provide  an  annuity  for  his  surviving 
spouse  and  certain  child  beneficiaries  by  having  a  certain  amount  sub- 
tracted from  his  monthly  annuity.  That  amount  under  existing  tax 
law  was  excluded  from  his  gross  income. 

Under  Public  Law  92-425,  the  survivor  benefit  plan,  the  retired 
serviceman  is  covered  by  the  plan  unless  he  elects  not  to  be  included. 
Since  the  existing  tax  law  which  provides  an  exclusion  for  the  amount 
of  this  deduction  is  cast  in  terms  of  an  election  to  participate  and  since 
that  election  is  no  longer  available  to  the  serviceman  under  the  new 
law,  it  is  necessary  to  change  certain  provisions  of  the  tax  law  if  the 
serviceman  is  to  continue  to  be  able  to  exclude  the  amount  he  monthly 
deducts  for  the  annuity  for  his  survivors.  Similar  conforming  amend- 
ments are  also  made  to  other  provisions  of  the  tax  law. 

It  is  important  to  note  that  the  adoption  of  this  legislation  will  not 
create  a  new  benefit  to  any  military  retiree  but  simply  allow  a  con- 
tinuation of  the  treatment  which  presently  exists  with  respect  to 
exclusions  under  survivor  benefit  plans  of  military  retirees. 

The  survivor  benefit  plan  legislation  was  reported  by  the  House 
Armed  Services  Committee  late  in  the  last  session  of  the  92d  Congress. 
That  committee  would  normally  have  referred  the  legislation  to  the 
Ways  and  Means  Committee  in  order  that  the  appropriate  changes  in 
the  tax  law  could  have  been  included  in  the  bill.  However,  due  to  the 
lateness  of  the  session  and  the  desire  of  the  Armed  Services  Committee 
to  obtain  passage  of  the  survivor  benefit  plan  provisions  in  that 
session,  they  decided  not  to  further  delay  the  bill  by  referral  to  the 
Committee  on  Ways  and  Means.  Similarly,  the  Ways  and  Means  Com- 
mittee could  not  act  on  the  matter  until  the  Armed  Services  Com- 
mittees had  decided  upon  the  full  provisions  of  that  legislation.  As 
a  result,  in  October  of  last  year,  our  committee  reported  legislation 
similar  to  H.R.  4200.  However,  again  due  to  the  lateness  of  the  session, 
it  was  not  brought  to  the  floor  for  action.  Accordingly,  in  order  to 
correct  the  inequity  previously  described,  we  have  reported  the  bill 
before  us. 

The  treatment  afforded  by  this  bill  is  the  same  as  that  which  is 
applied  to  the  survivor  annuity  program  administered  by  the  Civil 
Service  Commission  for  civilian  employees  of  the  United  States.  It 
seems  clear  that  we  should  allow  the  military  retirees  to  continue  to 
be  on  an  equal  par  with  their  civilian  counterparts  as  far  as  this  par- 
ticular exclusion  provision  is  concerned.  For  these  reasons,  I  urge  the 
House  to  approve  this  legislation. 
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Mr.  Speaker,  I  will  withdraw  my  reservation  of  objection. 

(Mr.  BROYHILL  of  Virginia  asked  and  was  given  permission  to 
revise  and  extend  his  remarks.) 

The  SPEAKER.  Is  there  objection  to  the  request  of  the  gentleman 
from  Oregon  ? 

There  was  no  objection. 

The  Clerk  read  the  bill  as  follows : 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  (a)  section  122(a)  of  the  Internal 
Revenue  Code  of  1954  (relating  to  certain  reduced  uniform  services  retirement 
pay)  is  amended  to  read  as  follows  : 

"(a)  General  Rule. — In  the  case  of  a  member  or  former  member  of  the 
uniformed  services  of  the  United  States,  gross  income  does  not  include  the 
amount  of  any  reduction  in  his  retired  or  retainer  pay  pursuant  to  the  provisions 
of  chapter  73  of  title  10  of  the  United  States  Code." 

(b)  Section  122(b)  (2)  of  such  Code  is  amended  by  striking  out  "section  1438" 
in  subparagraph  (B)  and  inserting  in  lieu  thereof  "section  1438  or  1452(a)". 

(c)  Section  72 (o)  of  such  Code  is  amended  by  inserting  after  "Plan"  in  the 
heading  of  such  section  "or  Survivor  Benefit  Plan". 

(d)  Section  101(b)(2)(D)  of  such  Code  is  amended  by  striking  out  "if  the 
individual  who  made  the  election  under  such  chapter"  and  inserting  in  lieu 
thereof  "if  the  member  or  former  member  of  the  uniformed  services  by  reason 
of  whose  death  such  annuity  is  payable". 

(e)  Section  2039  of  such  Code  is  amended  by  striking  out  "section  1438"  in 
the  last  sentence  and  inserting  in  lieu  thereof  "section  1438  or  1452(a)". 

(f)  The  amendments  made  by  subsections  (a),  (b),  and  (c)  shall  apply  to 
taxable  years  ending  on  or  after  September  21,  1972.  The  amendments  made  by 
subsections  (d)  and  (e)  shall  apply  with  respect  to  individuals  dying  on  or 
after  such  date. 

With  the  following  committee  amendments : 

On  page  2,  line  2,  strike  out  "(a)"  and  insert  "(d)". 

On  page  2,  line  11,  insert  "(c)"  immediately  after  "2039". 

On  page  2,  line  13,  strike  out  "  ( a ) "  and  insert  "(d)". 

The  committee  amendments  were  agreed  to. 

The  SPEAKER.  The  question  is  on  the  engrossment  and  third 
reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed  and  read  a  third  time,  and  was 
read  the  third  time. 

The  SPEAKER.  The  question  is  on  the  passage  of  the  bill. 

The  question  was  taken;  and  the  Speaker  announced  that  the  ayes 
appeared  to  have  it. 

Mr.  GROSS.  Mr.  Speaker.  I  object  to  the  vote  on  the  ground  that 
a  quorum  is  not  present  and  make  the  point  of  order  that  a  quorum 
is  not  present. 

The  SPEAKER.  Evidently  a  quorum  is  not  present. 

The  Sergeant  at  Anns  will  notify  absent  members. 

The  vote  was  taken  by  electronic  device,  and  there  were — yeas  4(>2, 
nays  0,  not  voting  31,  as  follows : 


H.R.  4200 


I  Roll  No.  298] 


YEAS — 402 


Abdnor 

Abzug 

Adams 


Addabbo 
Alexander 
Andrews,  X.C. 


Andrews.  X.  Dak. 

Annunzio 
Archer 
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[Roll  No.  298]— Continued 
YEAS^t02— Continued 


Arends 

Armstrong 

Ashley 

Aspin 

Bafalis 

Baker 

Barrett 

Beard 

Bell 

Bennett 

Bergland 

Bevill 

Biaggi 

Biester 

Bingham 

Blackburn 

Boggs 

Boland 

Boiling 

Bowen 

Brademas 

Br  a  sco 

Bray 

Breckinridge 
Brinkley 
Brooks 
Broomfield 
Brown,  Calif. 
Brown,  Mich. 
Brown.  Ohio 
Bioyhill,  N.C. 
Broyhill,  Va. 
Buchanan 
Bnrgener 
Burke,  Calif. 
Burke,  Fla. 
Burke,  Mass. 
Burleson,  Tex. 
Burlison,  Mo. 
Burton 
Butler 
Byron 
Camp 

Carey,  NY. 

Carney,  Ohio 

Carter 

Casey,  Tex. 

Cederberg 

Chamberlain 

Chappell 

Chisholm 

Clancy 

Clark 

Clausen,  Don  H. 
Clawson,  Del 
Cleveland 
Cochran 
Cohen 
Collier 
Collins,  111. 
Collins,  Tex. 
Conable 


Conlan 

Conte 

Conyers 

Corman 

Cotter 

Crane 

Cronin 

Culver 

Daniel,  Dan 

Daniel,  Robert 

W.,  Jr. 
Daniels, 

Dominick  V. 
Davis,  Ga. 
Davis,  S.C. 
Davis,  Wis. 
de  la  Garza 
Delaney 
Dellenback 
Dellums 
Denholm 
Dennis 
Dent 

Dickinson 

Diggs 

Dingell 

Donohue 

Downing 

Drinan 

Dulski 

Duncan 

du  Pont 

Eckhardt 

Edwards,  Ala. 

Edwards,  Calif. 

Eilberg 

Erlenborn 

Esch 

Eshleman 

Evans,  Colo. 

Evins,  Tenn. 

Fascell 

Findley 

Fish 

Flood 

Flowers 

Flynt 

Foley 

Ford,  Gerald  R. 
Forsythe 
Fountain 
Fraser 

Frelinghuysen 

Frenzel 

Frey 

Froehlich 

Fulton 

Fuqua 

Gaydos 

Gettys 

Giaimo 

Gibbons 


Gilman 
Ginn 

Gold  water 

Gonzalez 

Goodling 

Grasso 

Green,  Oreg. 

Green,  Pa. 

Griffiths 

Gross 

Grover 

Gubser 

Gude 

Gunter 

Guyer 

Haley 

Hamilton 

Hammerschmidt 

Hanley 

Hanna 

Hanrahan 

Hansen,  Idaho 

Hansen,  Wash. 

Harrington 

Harsha 

Harvey 

Hastings 

Hawkins 

Hays 

Hechler,  W.  Va. 

Heckler,  Mass. 

Heinz 

Helstoski 

Henderson 

Hicks 

Hillis 

Hogan 

Holifield 

Holt 

Holtzman 

Horton 

Hosmer 

Howard 

Huber 

Hudnut 

Hungate 

Hunt 

Hutchinson 
Ichord 
Jarman 
Johnson,  Calif. 
Johnson,  Colo. 
Johnson,  Pa. 
Jones,  Ala. 
Jones,  N.C. 
Jones,  Okla. 
Jones,  Tenn. 
Jordan 
Karth 

Kastenmeier 

Kazen 

Keating 
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Kemp 

Ketchum 

King 

Kluczynski 
Koch 

Kuykendall 

Kyros 

Landgrebe 

Landrum 

Latta 

Leggett 

Lehman 

Lent 

Litton 

Long,  La. 

Long,  Md. 

Lott 

Lujan 

McClory 

McCloskey 

McCollister 

McCormack 

McDade 

McEwen 

McFall 

McKay 

McSpadden 

Macdonald 

Madden 

Madigan 

Mahon 

Mailliard 

Mallary 

Mann 

Martin,  Nebr. 

Martin,  N.C. 

Mathias,  Calif. 

Mathis,  Ga. 

Matsunaga 

Mazzoli 

Meeds 

Melcher 

Metcalfe 

Mezvinsky 

Michel 

Milford 

Miller 

Minish 

Mink 

Minshall,  Ohio 

Mitchell,  Md. 

Mitchell,  N.Y. 

Mizell 

Moakley 

Mollohan 

Montgomery 

Moorhead,  Calif. 

Moorhead,  Pa. 

Morgan 

Mosher 

Moss 


YEAS — 402 — Continued 

Murphy,  111. 

Myers 

Natcher 

Nedzi 

Nelsen 

Nichols 

Nix 

Obey 

O'Brien 

O'Haira 

O'Neill 

Owens 

Passman 

Patten 

Pepper 

Prekins 

Pettis 

Peyser 

Pickle 

Pike 

Poage 

Podell 

Powell,  Ohio 

Preyer 

Price,  111. 

Price,  Tex. 

Pritchard 

Quie 

Quillen 

Railsback 

Randall 

Rangel 

Rarick 

Rees 

Regula 

Reid 

Reuss 

Rhodes 

Riegle 

Rinaldo 

Roberts 

Robinson,  Va. 

Robison,  N.Y. 

Rodino 

Roe 

Rogers 

Roncalio,  Wyo. 
Roncallo,  N.Y. 
Rooney,  Pa. 
Rose 

Rosenthal 

Rostenkowski 

Roush 

Rousselot 

Roy 

Roybal 

Runnels 

Ruppe 

Ruth 

Ryan 

St  Germain 


Sandman 

Sarasin 

Sarbanes 

Satterfield 

Saylor 

Scherle 

Schneebeli 

Schroeder 

Sebelius 

Seiberling 

Shipley 

Shoup 

Shriver 

Shuster 

Sikes 

Sisk 

Skubitz 

Slack 

Smith,  Iowa 
Smith,  N.Y. 
Snyder 
S pence 
Staggers 

Stanton,  J.  William 

Stanton,  James  V. 

Stark 

Steele 

Steelman 

Steiger,  Ariz. 

Steiger,  Wis. 

Stephens 

Stokes 

Stratton 

Stubblefield 

Stuckey 

Studds 

Sullivan 

Symms 

Talcott 

Taylor,  Mo. 

Taylor,  N.C. 

Teague,  Calif. 

Teague,  Tex. 

Thomson,  Wis. 

Thone 

Thornton 

Tiernan 

Towell,  Nev. 

Treen 

Udall 

Tillman 

Vander  Jagt 

Vanik 

Veysey 

Vigorito 

Waggonner 

Waldie 

Walsh 

Wain  pier 

Ware 

Whalen 

White 
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Whitehurst 

Whitten 

Widnall 

Wiggins 

Williams 

Wilson,  Bob 

Wilson,  Charles  H. 

Calif. 
Wilson, 

Charles,  Tex. 


[Roll  No.  298]— Continued 
YEAS-^02— Continued 

Winn 

Wolff 

Wright 

Wydler 

Wylie 

Wyman 

Yates 

Yatron 

Young,  Alaska 
Young,  Fla. 

NAYS— 0 


Young,  Ga. 
Young,  111. 
Young,  S.C. 
Young,  Tex. 
Zablocki 
Zion 
Zwach 


Anderson,  Calif. 

Anderson,  111. 

Ashbrook 

Badillo 

Blatnik 

Breaux 

Brotzman 

Clay 

Coughlin 

Danielson 

Derwinski 


NOT  VOTING — 31 

Devine 

Dorn 

Fisher 

Ford,  William  D. 

Gray 

Hebert 

Hinshaw 

McKinney 

Maraziti 

Mayne 

Mills,  Ark. 


Murphy,  N.Y. 
Parris 
Patman 
Rooney,  N.Y. 
Steed 
Symington 
Thompson,  N. 
Van  Deerlin 
Wyatt 


So  the  bill  was  passed. 

The  Clerk  announced  the  following  pairs : 

Mr.  Thompson  of  New  Jersey  with  Mr.  Anderson  of  Illinois. 

Mr.  Hubert  with  Mr.  Dorn 

Mr.  Rooney  of  New  York  with  Mr.  Coughlin. 

Mr.  Blatnik  with  Mr.  Brotzman. 

Mr.  Gray  with  Mr.  William  D.  Ford 

Mr.  Steed  with  Mr.  Mayne. 

Mr.  Van  Deerlin  with  Mr.  McKinney. 

Mr.  Fisher  with  Mr.  Hinshaw. 

Mr.  Anderson  of  California  with  Mr.  Wyatt. 

Mr.  Breaux  with  Mr.  Ashbrook. 

Mr.  Danielson  with  Mr.  Parris. 

Mr.  Mills  of  Arkansas  with  Mr.  Devine. 

Mr.  Murphy  of  New  York  with  Mr.  Maraziti. 

Mr.  Symington  with  Mr.  Derwinski. 

Mr.  Clay  with  Mr.  Badillo. 

The  result  of  the  vote  was  announced  as  above  recorded. 
A  motion  to  reconsider  was  laid  on  the  table. 
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[From  the  Congressional  Record — Senate,  June  28,  1973] 

House  Bills  Referred 

The  following  bills  were  severally  read  twice  by  their  titles  and 
referred,  as  indicated : 


H.R.  4200.  An  act  to  amend  section  122  of  the  Internal  Revenue  Code  of 
1954.  Referred  to  the  Committee  on  Finance. 


[Text  of  H.R.  4200  as  reported  to  Senate  on  Sept.  17,  1973,  appears 
on  p.  1570.] 
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[From  the  Congressional  Record — Senate,  July  18,  1973] 


******* 

Pension  Reform — Amendments 
amendments  nos.  378  and  3  79 
(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

Mr.  Mondale  submitted  two  amendments,  intended  to  be  proposed 
by  him,  to  the  bill  (S.  4)  to  strengthen  and  improve  the  protections 
and  interests  of  participants  and  beneficiaries  of  employee  pension 
and  welfare  benefit  plans. 

AMENDMENTS  NOS.   3  80  AND  381 

(Ordered  to  be  printed,  and  referred  to  the  Committee  on  Finance.) 

Mr.  Mondale  submitted  two  amendments,  intended  to  be  proposed 
by  him,  to  the  bill  (H.R.  4200)  to  amend  section  122  of  the  Internal 
Revenue  Code  of  1954. 

PENSION  REFORM  AMENDMENTS 

Mr.  Mondale.  Mr.  President,  no  question  before  the  Senate  is  more 
important  than  protection  of  the  pension  right  of  the  30  million 
American  men  and  women  who  now  participate  in  private  pension 
and  profit  sharing  plans. 

Major  legislation  to  prevent  abuses — S.  4,  the  Retirement  Income 
Security  for  Employees  Act — has  been  reported  to  the  Senate  by  the 
Committee  on  Labor  and  Public  Welfare.  Similar  legislation  is  now 
under  consideration  by  the  Committee  on  Finance.  As  a  member  of 
both  committees,  I  am  confident  that  the  Senate  will  act  in  the  near 
future  to  provide  a  strong  set  of  minimum  standards,  and  Federal 
insurance  in  case  of  plan  termination,  to  protect  pension  plan 
participants. 

I  am  deeply  concerned,  however,  by  an  important  problem  not 
addressed  by  the  pending  proposals. 

Fewer  than  2  percent  of  elderly  widows  receive  any  benefits  from 
private  pension  or  profit-sharing  plans,  even  though  roughly  half  of 
our  working  force  is  covered  by  such  plans.  Yet,  surviving  widows  of 
workingmen  comprise  one  of  the  most  impoverished  and  financially 
helpless  groups  in  our  society.  Median  income  for  elderly  women  living 
alone  in  this  country  is  less  than  half  the  median  income  for  younger 
women  living  alone.  And  in  1972,  the  median  income  of  women  over 
65  years  of  age  was  only  $1,899  a  year. 

The  Treasury  Department  reports  that  approximately  23  million 
persons  participate  in  fixed-benefit  pension  plans.  The  large  majority 
of  these  participants — 88  percent  according  to  census  information — 
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will  have  a  dependent  spouse  as  they  approach  retirement  age.  I  be- 
lieve we  must  do  all  we  can  to  assure  that  these  elderly  women  have  the 
financial  security  that  allows  them  personal  dignity  in  their  old  age. 

Some  studies  have  shown  that  many  private  pension  plans  provide 
some  sort  of  death  benefit  for  the  dependents  of  deceased  participants. 
The  information  about  the  nature  and  magnitude  of  these  benefits  is 
woefully  inadequate.  But  we  also  know  that  many  plans  now  do  not 
provide  any  benefits  to  the  surviving  spouse  of  a  deceased  participant. 
This  means  that  the  death  of  a  participant  totally  deprives  the  spouse 
of  all  support  from  the  pension.  Yet,  many  pension  participants 
wrongly  believe  that  they  are  building  for  the  future  security  of  their 
families. 

I  am  submitting  today  an  amendment  which  will  require  all  plans 
covered  by  the  pending  pension  legislation  to  offer  participants  an  op- 
tion— a  choice — to  elect  a  benefit  which  would  continue  income  pay- 
ments to  a  spouse  after  the  death  of  the  participant. 

Plan  participants  will  be  able  to  choose  to  receive  a  smaller  primary 
benefit — the  one  he  would  ordinarily  receive  from  the  pension — in  ex- 
change for  continued  benefits  for  the  surviving  spouse. 

My  amendment  provides  that  the  reduction  in  the  primary  benefit 
would  be  computed  according  to  actuarial  methods  approved  by  the 
Secretary  of  Labor. 

This  amendment  will  not  significantly  increase  cost  to  employers, 
because  the  surviving  spouse's  benefit  will  be  compensated  for  by  an 
actuarially  computed  reduction  in  the  basic  benefit. 

In  order  to  allow  sufficient  time  for  implementation,  this  amendment 
would  become  effective  3  years  after  the  bill  is  approved. 

The  bill  reported  by  the  Labor  and  Public  Welfare  Committee,  S. 
4,  would  require  a  survivor's  option — if  it  exists — to  be  affirmatively 
rejected  by  the  participant  after  full  explanation  to  him  of  the  choice. 
That  requirement  guarantees  that — if  my  amendment  is  adopted — 
every  participant  in  a  plan  covered  by  the  legislation  would  automati- 
cally earn  a  survivor's  benefit  unless  he  or  she  specifically  rejected  it. 

I  would  also  like  to  call  to  the  attention  of  the  Senate  a  second 
amendment  which  I  am  offering  today  to  the  pension  legislation.  This 
amendment  prohibits  discrimination  based  on  race,  color,  national 
origin,  or  sex  by  any  plan  covered  by  the  Act. 

Millions  of  Americans  are  dependent  on  private  pension  plans  for 
security  in  their  retirement.  We  cannot  permit  even  the  possibility  that 
benefits  may  be  denied  them  on  grounds  which  violate  the  most  funda- 
mental American  principles  of  justice. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ments be  printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  amendments  were  ordered  to  be  printed 
in  the  Record,  as  follows : 
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93d  CONGRESS 
1st  Session 


Calendar  No.  1 19 

S.4 


IX  THE  SENATE  OF  THE  UNITED  STATES 

July  18,1973 
Ordered  to  lie  on  the  table  and  to  he  printed 


AMENDMENT 

•  Intended  to  be  proposed  by  Mr.  Mondale  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz:  At  the  appropriate  place  in  the  bill  insert 
the  following: 

1  SUKVIVING  SPOUSE'S  BENEFITS 

2  Sec.     .   (a)  Pursuant  to  regulations  which  shall  be 

3  established  by  the  Secretary  of  Labor,  every  pension  plan 

4  subject  to  this  Act  which  provides  for  benefits  for  any  par- 

5  ticipant  shall  provide  that — 

6  (1)  such  participant  may  (in  addition  to  any  other 

7  election  under  such  plan)   elect  a  surviving  spouse's 

8  annuity,  and 
Amdt.  No.  378 


676 


2 

1  (2)  if  the  participant  makes  such  election,  the  par- 

2  ticipant's  benefit  may  be  reduced,  and  such  surviving 

3  spouse's  annuity  shall  be  computed,  in  accordance  with 

4  reasonable  actuarial  methods  approved  by  the  Secretary. 

5  Nothing  in  this  section  shall  require  that  a  pension  plan 

6  provide  an  election  for  a  surviving  spouse's  annuity  to  be  paid 

7  for  a  period  in  excess  of  the  period  to  which  the  participant 

8  would  have  been  entitled  had  he  lived. 

9  (b)  Regulations  established  pursuant  to  subsection  (a) 
10  of  this  section  shall  become  effective  three  years  following  the 
i  1  date  of  enactment  of  this  Act. 
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93d  CONGRESS 
1st  Session 


Calendar  No.  119 

S.4 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  18,1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Mondale  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz :  At  the  appropriate  place  in  the  bill  insert 
the  following: 

1  NONDISCRIMINATION 

2  Sec.     .  No  person  shall  be  subjected  to  discrimination 

3  based  upon  race,  color,  national  origin,  or  sex  under  any  plan 

4  subject  to  the  jurisdiction  of  this  Act. 

Amdt.  No.  379 
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i  tS  s8on  H.  R.  4200 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  18,1973 

Referred  to  the  Committee  on  Finance  and  ordered  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Mondale  to  BLR.  4200,  an  Act 
to  amend  section  122  of  the  Internal  Revenue  Code  of  1954, 
viz:  At  the  appropriate  place  in  the  Act  insert  the  following: 

1  SURVIVING  SPOUSE'S  BENEFITS 

2  Sec.  — .   (a)  Pursuant  to  regulations  which  shall  be 

3  established  by  the  Secretary  of  Labor,  every  pension  plan 

4  subject  to  this  Act  which  provides  for  benefits  for  any  par- 

5  ticipant  shall  provide  that — 

6  (1)  such  participant  may  (in  addition  to  any  other 

7  election  under  such  plan)  elect  a  surviving  spouse's  an- 

8  nuity,  and 

9  (2)  if  the  participant  makes  such  election,  the  par- 

10  ticipant's  benefit  may  be  reduced,  and  such  surviving 

11  spouse's  annuity  shall  be  computed,  in  accordance  with 
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1  reasonable  actuarial  methods  approved  by  the  Secretary. 

2  Nothing  in  this  section  shall  require  that  a  pension  plan  pro- 

3  vide  an  election  for  a  surviving  spouse's  annuity  to  be  paid 

4  for  a  period  in  excess  of  the  period  to  which  the  participant 

5  would  have  been  entitled  had  he  lived. 

6  (b)  Begulations  established  pursuant  to  subsection  (a) 

7  of  this  section  shall  become  effective  three  years  following 

8  the  date  of  enactment  of  this  Act. 
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H.  R.  4200 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  18,1973 

Referred  to  the  Committee  on  Finance  and  ordered  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Mondale  to  H.R.  4200,  an  Act 
to  amend  section  122  of  the  Internal  Revenue  Code  of  1954, 
viz :  At  the  appropriate  place  in  the  Act  insert  the  following : 

1  NONDISCRIMINATION 

2  Sec.—.  No  person  shall  be  subjected  to  discrimination 

3  based  upon  race,  color,  national  origin,  or  sex  under  any  plan 

4  subject  to  the  jurisdiction  of  this  Act. 

Amdt.  No.  381 


[From  the  Congressional  Record — Senate,  July  20,  1973] 
******* 

Improvement  of  Pension  and  Welfare  Benefit  Plans — 

Amendments 

amendment  no.  401 
[Ordered  to  be  printed,  and  to  lie  on  the  table.] 

Mr.  Stevenson  submitted  amendments,  intended  to  be  proposed  by 
him,  to  the  bill  (S.  4)  to  strengthen  and  improve  the  protections  and 
interests  of  participants  and  beneficiaries  of  employee  pension  and 
welfare  benefit  plans. 

[A  copy  of  Amendment  401  follows :] 
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Calendar  No.  119 


93d  CONGRESS 
1st  Session 


S.4 


IN  THE  SENATE  OF  THE  UNITED  STATES 

July  20, 1973 
Ordered  to  lie  oil  the  tabic  and  to  be  printed 


AMENDMENTS 

I  n  ten  (led  to  be  proposed  by  Mr.  Stevenson  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz: 

1  On  page  178,  line  18,  insert  the  following  immediately 

2  preceding  the  word  "any":  "at  the  lime  of  liquidation  of  the 

3  fund,". 

4  On  page  ITS.  line  L8,  strike  "remaining  upon". 

5  On  page  ITS.  line  19,  strike  "dissolution  or  termination 

6  of  the  fund". 

Amdt.  No.  401 


[From  the  Congressional  Record — Senate,  Aug.  1,  1973] 
******* 

AUTHORITY  FOR  COMMITTEES  TO  FILE  REPORTS 

Mr.  Robert  C.  Byrd.  Mr.  President  I  ask  unanimous  consent  that 
all  committees  may  be  permitted  to  file  reports  on  the  following  days 
during  the  August  recess :  August  6,  August  21,  and  September  4. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
******* 
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[From  the  Congressional  Record — House,  August  2,  1973] 

Public  Bills  and  Resolutions 

Under  clause  4  of  rule  XXII,  public  bills  and  resolutions  were 
introduced  and  severally  referred  as  follows : 


By  Mr.  DENT : 

H.R.  9824.  A  bill  to  revise  the  Welfare  and  Pension  Plans  Disclosure  Act, 
and  for  other  purposes  ;  to  the  Committee  on  Education  and  Labor. 


[The  text  of  H.R.  9824  follows :] 
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=  s  H.  R.  9824 


IN  THE  HOUSE  OF  REPRESENTATIVES 

August  2, 1973 

Mr.  Dent  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  Education  and  Labor 


A  BILL 

To  revise  the  Welfare  and  Pension  Plans  Disclosure  Act,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Employee  Benefit  Secu- 

4  rity  Act". 

5  FINDINGS  AND  DECLARATION  OF  POLICY 

6  Sec.  2.  (a)  The  Congress  finds  that  the  growth  in  size, 

7  scope,  and  numbers  of  employee  benefit  plans  in  recent  years 

8  has  been  rapid  and  substantial;  that  the  operational  scope 

9  and  economic  impact  of  such  plans  is  increasingly  interstate; 

10  that  the  continued  well-being  and  security  of  millions  of 

11  employees  and  their  dependents  are  directly  affected  by 
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1  these  plans;  that  they  are  affected  with  a  national  public 

2  interest ;  that  they  have  become  an  important  factor  affecting 

3  the  stability  of  employment  and  the  successful  development 

4  of  industrial  relations;  that  they  have  become  an  important 

5  factor  in  commerce  because  of  the  interstate  character  of 

6  their  activities,  and  of  the  activities  of  their  participants,  and 

7  the  employers,  employee  organizations,  and  other  entities 
g  by  which  they  are  established  or  maintained;  that  a  large 
9  volume  of  the  activities  carried  on  by  such  plans  are  affected 

10  by  means  of  the  mails  and  instrumentalities  of  interstate 

H  commerce;  that  owing  to  the  lack  of  employee  information 

12  and  adequate  safeguards  concerning  their  operation,  it  is 

13  desirable  in  the  interests  of  employees  and  their  beneficiaries, 

14  and  to  provide  for  the  general  welfare  and  the  free  flow  of 

15  commerce,  that  disclosure  be  made  and  safeguards  be  pro- 

16  vided  with  respect  to  the  establishment,  operation,  and 

17  administration  of  such  plans;  that  they  substantially  affect 

18  the  revenues  of  the  United  States  because  they  are  afforded 

19  preferential  Federal  tax  treatment;  that  despite  the  enor- 

20  mous  growth  in  such  plans  many  employees  with  long  years 

21  of  employment  are  losing  anticipated  retirement  benefits 

22  owing  to  the  lack  of  vesting  provisions  in  such  plans;  that 

23  owing  to  the  inadequacy  of  current  minimum  standards, 

24  the  soundness  and  stability  of  plans  with  respect  to  adequate 

25  funds  to  pay  promised  benefits  may  be  endangered;  that 
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1  owing  to  the  involuntary  termination  of  plans  before  requi- 

2  site  funds  have  been  accumulated,  employees  and  their 

3  dependents  have  been  deprived  of  anticipated  benefits;  and 

4  that  it  is  therefore  desirable  in  the  interests  of  employees 

5  and  their  beneficiaries,  for  the  protection  of  the  revenue  of 

6  the  United  States,  and  to  provide  for  the  free  flow  of  com- 

7  merce,  that  minimum  standards  be  provided  assuring  the 

8  equitable  character  of  such  plans  and  their  financial  sound- 

9  ness. 

10  (b)  It  is  hereby  declared  to  be  the  policy  of  this  Act 

11  to  protect  interstate  commerce  and  the  interests  of  partici- 

12  pants  in  employee  benefit  plans  and  their  beneficiaries,  by 

13  requiring  the  disclosure  and  reporting  to  participants  and 

14  beneficiaries  of  financial  and  other  information  with  respect 

15  thereto,  by  establishing  standards  of  fiduciary  conduct,  re- 

16  sponsibility,  and  obligation  upon  all  persons  who  exercise 

17  any  powers  of  control,  management,  or  disposition  with 

18  respect  to  employee  benefit  funds  or  have  authority  or 

19  responsibility  to  do  so,  or  have  authority  or  responsibility 

20  ih  the  administration  of  employee  benefit  plans,  and  by 

21  providing  for  appropriate  remedies,  sanctions,  and  ready 

22  access  to  the  Federal  courts. 

23  (c)  It  is  hereby  further  declared  to  be  the  policy  of 

24  this  Act  to  protect  interstate  commerce,  the  Federal  taxing 
2*>  power,  and  the  interests  of  participants  in  private  pension 
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1  plans  and  their  beneficiaries  by  improving  the  equitable 

2  character  and  the  soundness  of  such  plans  by  requiring  them 

3  to  vest  the  accrued  benefits  of  employees  with  significant  pe- 

4  riods  of  service,  and  to  meet  minimum  standards  of  funding. 

5  DEFINITIONS 

6  Sec.  3.  For  purposes  of  this  Act: 

7  (1)  The  term  "employee  welfare  benefit  plan"  means 

8  any  plan,  fund,  or  program  which  is  communicated  or  its 

9  benefits  described  in  writing  to  the  employees,  and  which 

10  was  heretofore  or  is  hereafter  established  or  maintained  by 

11  an  employer  or  by  an  employee  organization,  or  by  both, 

12  for  the  purpose  of  (A)  providing  for  its  participants  or  their 

13  beneficiaries,  through  the  purchase  of  insurance  or  otherwise, 
medical,  surgical,  or  hospital  care  or  benefits,  or  benefits  in 
the  event  of  sickness,  accident,  disability,  death  or  unemploy- 

^  ment,  or  vacation  benefits,  apprenticeship  or  other  training 
^  programs,  or  day  care  centers,  scholarship  funds,  or  prepaid 
legal  services,  or  (B)  in  the  case  of  a  fund  . subject  to  the 
19  restrictions  of  section  302  (c)  of  the  Labor  Management 
2^   Eelations  Act,  1947,  providing  any  other  benefit  which  may 

21  be  permitted  by  section  302(c)  (5),  302(c)  (6),  or  302 

22  (c)  (7)  of  that  Act. 

(2)  The  term  "employee  pension  benefit  plan"  or 
24  • 

"pension  plan"  means  any  plan,  fund,  or  program  which  is 

25 

communicated  or  its  benefits  described  in  writing  to  the  em- 
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1  ployees,  and  which  was  heretofore  or  is  hereafter  established 

2  or  maintained  by  an  employer  or  by  an  employee  organiza- 

3  tion,  or  by  both,  if  (A)  such  plan,  fund,  or  program  is 

4  established  or  maintained  for  the  purpose  of  accumulating 

5  deferred  income  benefits  for  its  participants  or  their  benefici- 
5  aries,  or  (B)  by  its  express  terms  or  as  a  result  of  surround- 

7  ing  circumstances  such  plan,  fund,  or  program  results  in  a 

8  deferral  of  income  by  participants  for  periods,  extending  to 

9  the  termination  of  participation  or  beyond,  regardless  of  the 
10  method  of  calculating  the  contributions  made  to  the  plan,  the 
H  method  of  calculating  the  benefits  under  the  plan  or  the 

12  method  of  distributing  benefits  from  the  plan. 

13  (3)  The  term  "employee  benefit  plan"  or  "plan"  means 

14  an  employee  welfare  benefit  plan  or  an  employee  pension 

15  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

16  benefits. 

17  (4)    The  term  "employee  organization"  means  any 

18  labor  union  or  any  organization  of  any  kind,  or  any  agency  or 

19  employee  representation  committee,  association,  group,  or 

20  plan,  in  which  employees  participate  and  which  exists  for  the 

21  purpose  in  whole  or  in  part,  of  dealing  with  employers  con- 

22  cerning  an  employee  benefit  plan,  or  other  matters  incidental 

23  to  employment  relationships;  or  any  employees'  beneficiary 

24  association  organized  for  the  purpose,  in  whole  or  in  part, 

25  of  establishing  such  a  plan. 
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1  (5)  The  term  ''employer"  means  any  person  acting 

2  directly  as  an  employer  or  indirectly  in  the  interest  of  an 

3  employer  in  relation  to  an  employee  benefit  plan,  and  in- 

4  eludes  a  group  or  association  of  employers  acting  for  an 

5  employer  in  such  capacity. 

6  (6)  The  term  "employee"  means  any  individual  em- 

7  ployed  by  an  employer. 

8  (7)  The  term  "participant"  means  any  employee  or 

9  former  employee  of  an  employer  or  any  member  or  former 

10  member  of  an  employee  organization  who  is  or  may  become 

11  eligible  to  receive  a  benefit  of  any  type  from  an  employee 

12  benefit  plan  which  covers  employees  of  such  employer  or 

13  members  of  such  organization,  or  whose  beneficiaries  may  be 

14  eligible  to  receive  any  such  benefit. 

15  (8)  The  term  "beneficiary"  means  a  person  designated 

16  by  a  participant  or  by  the  terms  of  an  employee  benefit 

17  plan  who  is  or  may  become  entitled  to  a  benefit  thereunder. 

18  (9)  The  term  "person"  means  an  individual,  partner- 

19  ship,  corporation,  mutual  company,  joint-stock  company, 

20  trust,  unincorporated  organization,  association,  or  employee 

21  organization. 

22  (10)  The  term  "State"  includes  any  State  of  the  United 

23  State,  the  District  of  Columbia,  Puerto  Rico,  the  Virgin 
2^  Islands,  American  Samoa,  Guam,  Wake  Island,  and  the 
25  Canal  Zone,  The  term  "United  States"  when  used  in  the 
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1  geographic  sense  means  the  States  and  the  Outer  Continental 

2  Shelf  lands  defined  in  the  Outer  Continental  Shelf  Lands 

3  Act  (43  U.S.C.  1331-1343). 

4  (11)  The  term  "commerce"  means  trade,  traffic,  com- 

5  merce,  transportation,  or  communication  between  any  State 

6  and  any  place  outside  thereof. 

7  (12)   The  term  "industry  or  activity  affecting  com- 

8  merce' '  means  any  activity,  business,  or  industry  in  com- 

9  merce  or  in  which  a  labor  dispute  would  hinder  or  obstruct 

10  commerce  or  the  free  flow  of  commerce  and  includes  any 

11  activity  or  industry  "affecting  commerce"  within  the  mean- 

12  ing  of  the  Labor  Management  Kelations  Act,  1947,  or  the 

13  Railway  Labor  Act.  . 

14  (13)  The  term  "Secretary"  means  the  Secretary  of 
t?  Labor. 

lu*  (14)   The  term  "party  in  interest"  means  any  ad- 

17  ministrator,  officer,  trustee,  custodian,  counsel,  or  employee 

18  of  any  employee  benefit  plan,  or  a  person  providing  benefit 

19  plan  services  to  any  such  plan,  or  an  employer  any  of  whose 
employees  are  covered  by  such  a  plan  or  any  person  control- 

21  ling,  controlled  by,  or  under  common  control  with,  such  em- 

22  ployer  or  officer  or  employee  or  agent  of  such  employer  or 
such  person,  or  an  employee  organization  having  members 

2^  covered  by  such  plan,  or  an  officer  or  employee  or  agent  of 

-  '  such  an  employee  organization  haying  members  covered  by 
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1  such  plan,  or  a  relative  or  partner  of,  or  joint  venturer  with, 

2  any  of  the  above  described  persons. 

3  (15)  The  term  "relative"  means  a  spouse,  ancestor. 

4  child,  grandchild,  brother,  sister,  son-in-law,  daughter-in- 

5  law,  father-in-law,  mother-in-law,  brother-in-law,  or  sister- 

6  in-law. 

7  (16)  The  term  "administrator"  means — 

8  (A)  the  person  specifically  so  designated  by  the 

9  terms  of  the  plan,  collective  bargaining  agreement,  trust 

10  agreement,  contract,  or  other  instrument,  under  which 

11  the  plan  is  operated;  or 

12  (B)  in  the  absence  of  such  designation,   (i)  the 

13  employer  in  the  case  of  an  employee  benefit  plan  estab- 

14  lished  or  maintained  by  a  single  employer,   (ii)  the 

15  employee  organization  in  the  case  of  a  plan  established 

16  or  maintained  by  an  employee  organization,  or  (iii) 
1«  the  association,  committee,  joint  board  of  trustees,  or 

18  other  similar  group  of  representatives  of  the  parties'  who 

19  established  or  maintain  the  plan,  in  the  case  of  a  plan 

20  established  or  maintained  by  two  or  more  employers  or 
^!  jointly  by  one  or  more  employers  and  one  or  more 

22  employee  organizations;  and 

23  (C)  any  person  other  than  one  named  in  sub- 
^  paragraph  (A)  or  (B)  of  this  paragraph  who  has  the 
2"  authority  to  amend  the  terms  of  the  plan  or  the  au- 
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1  thority  to  compel  action  under  the  terms  of  the  plan 

2  .    on  the  part  of  any  person  named  in  subparagraph  (A) 

3  '  .       OF  (B)     .;  .:.    ;    *  :  h          •  (; 

4  (17)  The  tenn  "separate  account"  means  an  account  es- 

5  tablished  or  maintained  by  an  insurance  company  under 

6  which  income,  gains,  and  losses,  whether  or  not  realized, 

7  from  assets  allocated  to  such  account,  are,  in  accordance  with 

8  the  applicable  contract,  credited  to  or  charged  against  such 

9  account  without  regard  to  other  income,  gains,  or  .  losses  of 

10  the  insurance  company. 

11  (18)  The  term  "adequate  consideration"  when  used  in 

12  section  111  means  (A)  in  the  case  of  a  security  for  which 
33  there  is  a  generally  recognized  market,  either  (i)  the  price 

14  of  the  security  prevailing  on  a  national  securities  exchange 

15  which  is  registered  with  the  Securities  and  Exchange  Com- 
1  (>  mission,  or  (ii)  if  the  security  is  not  traded  on  such  a  national 
37  securities  exchange,  a  price  not  less  favorable  to  the'  plan 

18  than  the  offering  price  for  the  security  as  established  by  the 

19  current  bid  and  asked  prices  quoted  by  persons  independent 

20  of  the  issuer  and  of  any  party  in  interest;  and  (B)  in  the 

21  case  of  an  asset  other  than  a  security  for  which  there  is  a 

22  generally  recognized  market,  the  fair  market  value  of  the 

23  asset  as  determined,  in  good  faith  by  the  trustee  or  ad- 
21  ministrator. 
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1  (19)  The  term  "nonforfeitable  pension  benefit"  means 

2  a  legal  claim  obtained  by  a  participant  or  his  beneficiary  to 

3  that  part  of  an  immediate  or  deferred  pension  benefit,  which 

4  arises  from  the  participants  service  and  is  no  longer  contin- 

5  gent  on  continued  service  or  any  other  obligation  to  the 

6  employer,  sponsoring  organization,  or  other  party  in  interest. 

7  (20)  The  term  "security"  has  the  same  meaning  as 

8  such  term  has  under  section  2(1)  of  the  Securities  Act  of 

9  1933  (15U.S.C.  77b  (1)). 

10  (21)  The  term  "fiduciary"  means  any  person  who  exer- 

11  cises  any  power  of  control,  management,  or  disposition  or 

12  renders  investment  advice  for  a  fee  or  other  compensation, 

13  direct  or  indirect,  with  respect  to  any  moneys  or  other 

14  property  of  an  employee  benefit  plan,  or  has  any  authority 

15  or  responsibility  to  do  so,  or  who  has  any  authority  or 

16  responsibility  in  the  administration  of  an  employee  benefit 

17  plan. 

18  (22)  The  term  "regular  retirement  benefit"  means  only 

19  that  benefit  payable  under  the  plan  in  the  event  of  service 

20  or  age  related  retirement  and  excludes  other  benefits  related 

21  to  participant  disability  or  plan  termination. 

22  (23)  The  term  "accrued  portion  of  the  regular  retire- 

23  ment  benefit"  means — 

24  (A)  In  the  case  of  a  plan  which  provides  for  bene- 

25  fits  based  solely  upon  the  amount  contributed  to  the  em- 
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1  ployee's  account  and  any  accumulated  investment  gains 

2  or  losses,  the  amount  credited  to  such  account. 

3  (B)  In  the  case  of  a  plan  which  provides  for  pay- 

4  ment  of  a  defined  benefit  in  the  form  of  a  stated  benefit 

5  unit  attributed  to  each  period  of  service,  the  benefit 

6  units  credited  to  a  participant  or  in  the  case  of  any  plan 

7  wherein  the  benefit  is  expressed  as  a  function  of  years  of 

8  service  the  benefits  credited  to  a  participant ;  but  in  either 

9  case  the  highest  unit  rate  of  benefit  credited  for  any  year 

10  may  not  be  greater  than  125  per  centum  of  the  lowest 

11  unit  rate  of  benefit,  except  to  the  extent  that  differences 

12  in  unit  benefit  rates  arise  from  varying  rates  of  compen- 

13  sation. 

14  (C)  In  the  case  of  any  other  plan,  including  a  plan 

15  wherein  the  benefit  is  expressed  as  a  stated  dollar 

16  amount  or  as  a  percentage  of  compensation  for  a  stipu- 

17  lated  period,  notwithstanding  any  provision  in  the  plan 

18  reducing  such  benefit  on  account  of  failure  to  fulfill  a 

19  minimum  service  requirement,  that  portion  of  such  bene- 

20  fit  (not  exceeding  100  per  centum  of  such  benefit)  as 

21  (i)  the  number  of  years  of  credited  service  under  the 

22  plan,  bears  to  (ii)  the  number  of  years  of  service  which 

23  would  have  been  credited  bad  the  participant  continued 

24  in  active  service  until  reaching  regular  retirement  age, 
but  (iii)  the  number  of  years  calculated  under  clause 
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1  ( II )  of  this  subparagraph  may  not  exceed  thirty  years, 

2  nor  be  less  than  fifteen  years. 

3  (D)  For  the  purposes  of  this  paragraph  (23),  the 

4  value  of  accrued  regular  retirement  benefits  shall  be 

5  calculated — 

6  (i)  in  the  case  of  a  plan  described  in  subpara- 

7  graph  (C)  of  this  paragraph,  utilizing  the  assump- 

8  tion  that  the  participant  or  participants  continued  in 

9  covered  service  until  regular  retirement  age  at  the 

10  highest  rate  of  compensation  in  effect  during  the  year 

11  proceeding  the  valuation, 

12  (ii)  in  the  case  of  a  plan  described  in  subpara- 

13  graph  (B)  or  (C)  of  this  paragraph  wherein  a  par- 

14  ticipant's  benefit  is  reduced  on  account  of  all  or  a 

15  portion  of  a  participant's  actual  social  security  bene- 

16  fits,  utilizing  the  assumption  that  the  social  security 

17  benefit  schedule  in  effect  as  of  the  valuation  will  re- 

18  main  unchanged  until  regular  retirement  age  and 

19  such  reduction  shall  not  exceed  that  portion  of  such 

20  projected  social  security  benefit  as  is  represented  by 

21  the  ratio  computed  under  subparagraphs  (C)  (i) , 

22  (C)  (ii) ,  and  (C)  (iii)  of  this  paragraph, 

23  (iii)  in  the  case  of  a  plan  described  in  sub- 

24  paragraph  (B)  or  (C)  of  this  paragraph  provid- 
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1  ing  benefits  based  on  a  fixed  portion  of  compensa- 

2  tion  or  on  the  portion  of  participant  compensation 

3  in  excess  of  the  social  security  covered  wage  base, 

4  utilizing  the  assumption  that  such  fixed  portion  of 

5  compensation  or  social  security  covered  wage  base 
q  remains  unchanged  until  regular  retirement  age. 

7  (24)  The  term  "regular  retirement  age"  means  the 


g  earlier  of,  the  first  date  at  which  a  participant  could  elect 

9  to  receive  a  benefit,  unreduced  or  account  of  age  and  without 

lo  meeting  any  other  requirement  other  than  minimum  service 

H  requirements,  or  age  sixty-five. 

12  (25)  The  term  "vested  liabilities',  means  the  present 

13  value  of  the  immediate  or  deferred  benefits  available  at  reg- 

14  ular  retirement  age  for  participants  and  their  beneficiaries 

15  which  are  nonforfeitable  and  which  are  no  longer  contingent 

16  on  continued  service  or  any  other  obligation  to  the  employer, 

17  sponsoring  organization  or  other  party  in  interest. 

18  (26)  The  term  "current  value"  means  fair  market  value 

19  where  available  and  otherwise  the  fair  value  as  determined 

20  in  good  faith  by  the  trustee  or  administrator,  assuming  an 

21  orderly  liquidation  as  of  the  statement  date. 

22  (27)  The  term  "present  value"  with  respect  to  an  asset 
2;j  means  either  cost,  adjusted  for  subsequent  price  fluctuations, 
24  or  market  value,  adjusted  to  reflect  anticipated  events;  and 
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1  with  respect  to  a  liability,  it  means  the  value  adjusted  to 

2  reflect  anticipated  events.  Such  adjustments  shall  conform 

3  to  such  rules  and  regulations  as  the  Secretary  may  provide. 

4  (28)  If  any  money  or  other  property  of  an  employee 

5  benefit  plan  are  invested  in  shares  of  an  investment  company 

6  registered  under  the  Investment  Company  Act  of  1940, 

7  such  investment  shall  not  by  itself  cause  such  investment 

8  company  or  such  investment  company's  investment  adviser 

9  or  principal  underwriter  to  be  deemed  to  be  a  "fiduciary" 

10  or  a  "party  in  interest"  as  those  terms  are  defined  in  this 

11  Act,  without  a  further  showing  of  discretionary  responsi- 

12  bility  for  the  plan's  investment  decisions,  except  insofar  as 

13  such  investment  company  or  its  investment  adviser  or  prin- 

14  cipal  underwriter  acts  in  connection  with  an  employee  bene- 

15  fit  plan  covering  employees  of  the  investment  company,  the 

16  investment  adviser,  or  its  principal  underwriter.  Nothing 

17  contained  in  this  paragraph  shall  limit  the  duties  imposed  on 

18  such  investment  company,  investment  adviser,  or  principal 

19  underwriter  by  any  other  law. 

20  (29)  The  term  "normal  cost"  means  the  present  value 

21  of  the  regular  retirement  benefits  accrued  during  the  ap- 

22  plicable  period  on  account  of  sendee  during  that  period. 

23  (30)  The  term  "present  value  of  an  annuity  certain"  as 

24  used  in  title  III  of  this  Act  means  the  single  sum  required 
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1  to  pay  $1  annually  for  "N"  years,  assuming  interest  is 

2  earned  at  the  rate  "i"  per  annum,  which  term  may  be  ex- 

3  pressed  algebraically  as  follows: 

5  TITLE  I— FIDUCIARY  RESPONSIBILITY  AND 

6  DISCLOSURE 

7  COVERAGE 

8  Sec.  101.  (a)  Except  as  provided  in  subsection  (b), 

9  this  title  shall  apply  to  any  employee  benefit  plan  if  it  is 

10  established  or  maintained  (1)  by  any  employer  engaged  in 

11  commerce  or  in  any  industry  or  activity  affecting  commerce 

12  or  (2)  by  any  employee  organization  in  which  employees 

13  engaged  in  commerce  or  in  any  industry  or  activity  affecting 

14  commerce  participate  or  (3)  by  both. 

15  (b)  This  title  shall  not  apply  to  an  employee  benefit 

16  plan  if — 

17  ( 1 )  such  plan  is  established  or  maintained  by  the 

18  Federal  Government,  by  the  government  of  a  State  or 

19  by  a  political  subdivision  of  a  State,  or  by  any  agency 

20  or  instrumentality  of  any  of  the  above ; 

21  (2)  such  plan  was  established  and  is  maintained 

22  solely  for  the  purpose  of  complying  with  applicable 

23  workmen's  compensation  laws  or  unemployment  com- 

24  pensation  disability  insurance  laws;  or 
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1  (3)  such  plan  is  established  and  maintained  outside 

2  the  United  States  primarily  for  the  benefit  of  persons 

3  who  are  not  citizens  of  the  United  States. 

4  DUTY  OF  DISCLOSUEE  AND  EEPOETIXG 

5  SeCv  102.  (a)  The  administrator  of  an  employee  benefit 

6  plan  shall  cause  to  be  published  in  accordance  with  section 

7  105  to  each  participant  or  beneficiary  covered  thereunder 

8  (1)  a  description  of  the  plan  and  (2)  the  information 
'9  described  in  sections  105(b)  (3  and  106(a)  .  Such  descrip- 

10  tion  and  such  report  shall  contain  the  information  required 

11  by  sections  103  and  104  of  this  title  shall  be  published  in 

12  accordance  with  section  105  and  shall  be  in  such  form  and 

13  detail  as  necessary  to  fully  and  fairly  disclose  all  pertient 

14  facts. 

15  (b)   The  Secretary  shall  require  the  filing  of  special 

16  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

17  is  windimx  up  its  affairs.  Such  reports  shall  be  reauired  to  be 

18  filed  regardless  of  the  number  of  participants  remaining  in 

19  the  plan  and  shall  be  on  such  forms  and  filed  in  such  manner 

20  as  the  Secretary  may  by  regulation  prescribe. 

21  DESCKIPTION    OF    THE  PLAN 

22  Sec.  103.  (a)  A  description  of  any  employee  benefit 

23  plan  shall  be  published  as  required  herein  within  ninety  days 

24  after  the  establishment  of  such  plan  or  within  ninety  days 

25  after  such  plan  becomes  subject  to  the  title,  whichever  is 


702 


17 

1  later.  Descriptions  (reflecting  all  amendments  to  the  plan) 

2  shall  be  republished  as  provided  herein  once  every  five  years 

3  subsequent  to  initial  publication. 

4  (b)  The  description  of  the  plan  shall  be  comprehensive 

5  and  shall  be  written  in  a  maimer  calculated  to  be  understood 
G  by  the  average  plan  participant  and  shall  include  the  name 

7  and  type  of  administration  of  the  plan ;  the  name  and  address 

8  of  the  administrator;  names,  titles,  and  addresses  of  any 

9  trustee  or  trustees    (if  they  are  persons  different  from 

10  the  administrator)  ;  a  description  of  any  relevant  collective 

11  bargaining  agreement  in  which  the  plan  is  mentioned; 

12  the  schedule  of  benefits;  a  description  of  the  provisions 

13  providing  for  nonforfeitable  pension  benefits;  the  source 

14  of  the  financing  of  the  plan  and  the  identity  of  any 

15  organization  through  which  benefits  are  provided;  whether 
]g  the  records  of  the  plan  are  kept  on  a  calendar  year  basis, 
17  or  on  a  policy  or  other  fiscal  year  basis,  and  if  on  the 
|g  latter  basis,  the  date  of  the  end  of  such  policy  or  fiscal  year; 

19  the  procedures  to  be  followed  in  presenting  claims  for  bene- 

20  fits  under  the  plan  and  the  remedies  available  under  the 

21  plan  for  the  redress  of  claims  which  are  denied  in  whole  or 

22  in  part.  All  amendments  to  tbe  plan  shall  be  included  in  the 

23  description  on  and  after  the  effective  date  of  such  amend- 

24  ments. 
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1  ANNUAL  REPORTS 

2  Sec.  104.  (a)  (1)  An  annual  report  shall  be  published 

3  with  respect  to  any  employee  benefit  plan  to  which  this 

4  title  applies*  Such  report  shall  be  published  as  required  un- 

5  der  section  105,  within  two  hundred  and  seventy  days  after 

6  the  end  of  the  calendar,  policy,  or  fiscal  year  on  which  the 

7  records  of  the  plan  are  kept  (hereafter  in  this  title  referred 

8  to  as  "fiscal  year  of  the  plan" ) . 

9  (2)  If  some  or  all  of  the  benefits  under  the  plan  are 

10  provided  by  an  insurance  carrier  or  other  organization,  such 

11  carrier  or  organization  shall  certify  to  the  administrator  of 

12  such  plan,  within  one  hundred  and  eighty  days  after  the 

13  end  of  the  fiscal  year  of  the  plan,  such  information  neces- 

14  sary  to  enable  such  administrator  to  comply  with  the 

1 5  requirements  of  this  Act. 

16  (3)  (A)  Except  as  provided  in  subparagraph  (B) ,  the 

17  administrator  of  an  employee  benefit  plan  shall  engage,  on 

18  behalf  of  all  plan  participants,  an  independent  qualified  public 

19  accountant,  who  shall  conduct  such  an  examination  of  the 

20  financial  statements  of  the  plan  as  he  may  deem  necessary  to 

21  enable  him  to  form  an  opinion  as  to  whether  the  financial 

22  statements  required  to  be  included  in  the  annual  report  by 

23  subsection  (b)  of  this  section  are  presented  fairly  in  con- 

24  formity  with  generally  accepted  accounting  principles  applied 
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1  on  a  basis  consistent  with  that  of  the  preceding  year.  Such 

2  examination  shall  be  conducted  in  accordance  with  generally 

3  accepted  auditing  standards,  and  shall  involve  such  tests  of 

4  the  books  and  records  of  the  plan  as  are  considered  necessary 

5  by  the  independent  qualified  public  accountant.  The  inde- 

6  pendent  qualified  public  accountant  shall  also  submit  a  report 

7  as  to  whether  the  supplementary  financial  data  specified  in 

8  subsection  (b)  of  this  section  presents  fairly  in  all  material 

9  respects  the  information  contained  therein  when  considered 

10  in  conjunction  with  the  financial  statements  taken  as  a  whole. 

11  The  opinion  by  the  independent  qualified  public  accountant 

12  shall  be  made  a  part  of  the  annual  report. 

13  (B)  The  opinion  required  by  subparagraph  (A)  need 

14  not  be  expressed  as  to  any  statements  prepared  by  a  bank  or 

15  similar  institution  or  insurance  carrier  as  required  by  sub- 

16  paragraph  (G)  of  paragraph  (b)  (3)  of  this  section  if  such 

17  statements  are  certified  by  the  bank,  similar  institution,  or 

18  insurance  carrier  as  accurate  and  are  made  a  part  of  the 

19  annual  report. 

20  (C)  For  purposes  of  subparagraph  (A)  of  thift  pai'rt- 
^1  graph,  section  105(a)  (3),  and  section  114(a),  the  terln 

22  "qualified  public  accountant"  means — 

23  (i)  a  person  who  is  a  certified  public  accountant, 

24  certified  by  a  regulatory  authority  of  a  State, 
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t  ( ii)  a  person  who  is  a  licensed  public  accountant, 

2  licensed  on  or  before  December  31,  1973,  by  a  regu- 

3  latory  authority  of  a  State,  or 

4  (iii)  with  respect  to  audits  performed  before  Jan- 

5  uary  1,  1976,  any  other  person  who  meets,  in  the 
(I  opinion  of  the  Secretary,  standards  of  education  and 

7  experience  which  are  representative  of  the  highest 

8  prescribed  by  the  licensing  authorities  of  the  several 

9  '      States  which  provide  for  the  continuing  licensing  of 

10  public  accountants  and  which  are  prescribed  by  the 

11  Secretary  in  appropriate  regulations; 

12  except  that  if  the  Secretary  deems  it  necessary  in  the  public 

13  interest,  he  may  prescribe  by  regulation  higher  standards 

14  than  those  required  for  the  practice  of  public  accountancy 

15  by  the  regulatory  authorities  of  the  States,  and  a  person 
16 .«  shall  be  considered  a  qualified  public  accountant  for  purposes 

17  of  subparagraph  (A),  section  105(a)  (3),  and  section  114 

f 

18  (a)  only  if  he  meets  such  standards. 

19  (4)  (A)  The  administrator  of  an  employee  benefit  plan 
20,  subject  to  the  reporting  requirement  of  subsection  (d)  of  this 

21  section  shall  engage,  on  behalf  of  all  plan  participants,  a 

22  qualified  actuary  who  shall  supervise  the  computation  of  the 

23  "present  value  of  accrued  benefits"  and  "accrued  benefits" 

24  required  under  paragraph  (2)  of  subsection  (b)  of  this  sec- 

25  tion  and  shall  supervise  the  preparation  of  the  materials  com- 
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Jl  prising  the  actuarial  statement  required  under  subsections  (d) 

2  and  (g)  of  this  section.   •  > 

3  (B)  The  qualified  actuary  shall  utilize  such  assumptions 

4  and  techniques  as  are  necessary  to  enable  him  to-  form  an 

5  opinion  as  to  whether  the  contents  of  subsection  (d)  of  this 
G  section: 

7  (i)  are  reasonably  related  to  the  experience  of  the 

8  plan  and  to  reasonable  expectations ;  and 

9  (ii)  utilize  assumptions  which  in  combination,  offer 
10  the  single  best  estimate  of  anticipated  experience  under 
11-  the  plan. 

12  The  opinion  by  the  qualified  actuary  shall  be  made  a  part 

13  of  the  annual  report. 

14  (C)  For  purposes  of  subparagraph  (A)  of  this  para^ 

15  graph,  section  105(a)  (3),  and  section  114(a),  the  term 

16  "qualified  actuary"  means  an  actuary  who  is  a  member  of 

17  the  American  Academy  of  Actuaries  or  who  meets  qualifica- 

18  tions  as  the  Secretary  may  establish  by  regulation. 

19  (b)  A  report  under  this  section  shall  include  a  financial 

20  statement  containing  the  following  information: 

21  (1)  With  respect  to  an  employee  welfare  benefit  plan: 

22  a  statement  of  assets  and  liabilities;  a  statement  of. revenues 
2;>  and  expenses  for  the  period  aggregated  by  general  source 

and  application;  a  statement  of  changes  in  fund  balance; 
a  statement  of  changes  in  financial  position;  in  the  notes 
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1  to  financial  statements  disclosures  concerning  the  following 

2  items  should  he  considered:  a  description  of  the  plan  in- 

3  eluding  any  significant  changes  in  the  plan  made  during  the 

4  period  and  the  impact  of  such  changes  on  henefits ;  a  descrip- 

5  tion  of  material  lease  commitments  and  contingent  liabilities ; 

6  a  description  of  agreements  and  transactions  with  persons 

7  known  to  he  parties  in  interest;  a  general  description  of 

8  priorities  upon  termination  of  the  plan ;  information  concern- 

9  ing  whether  or  not  a  tax  ruling  or  determination  letter  has 

10  been  obtained;  and  any  other  matters  necessary  to  fairly 

11  present  the  financial  statements  of  a  particular  welfare  bene- 

12  fit  fund. 

13  (2)  With  respect  to  an  employee  pension  benefit  plan; 

14  a  statement  of  assets  and  liabilities  including  the  estimated 

15  actuarially  determined  present  value  of  accrued  henefits  to 

16  be  paid  under  the  plan  as  calculated  by  a  qualified  actuary 

17  and  aggregated  by  the  termination  distribution  categories 

18  enumerated  in  section  112;  a  statement  of  changes  in 

19  net  assets  available  for  plan  benefits  which  shall  include  de- 

20  tails  of  revenues  and  expenses  and  other  changes  aggregated 

21  by  general  source  and  application;  in  the  notes  to  financial 

22  statements  disclosures  concerning  the  following  items  should 

23  be  considered:  a  description  of  the  plan  including  any  sig- 

24  nificant  changes  in  the  plan  made  during  the  period ;  the 

25  funding  policy  (including  policy  with  respect  to  prior  serv- 
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1  ice  cost),  and  any  changes  in  such  polioies  during  the  year; 

2  the  most  recent  valuation  date  used  to  compute  the  present 

3  value  of  accrued  benefits  and  the  actuarial  cost  methods  and 

4  assumptions ;  a  description  of  any  significant  changes  in  plan 

5  benefits  made  during  the  period  and  the  impact  of  such 

6  changes  on  the  present  value  of  accrued  benefits;  a  descrip- 

7  tion  of  material  lease  commitments,  other  commtiments  and 

8  contingent  liabilities;  agreements  and  transactions  with  per- 

9  sons  known  to  be  parties  in  interest;  a  general  description 

10  of  priorities  upon  termination  of  the  plan;  information  con- 

11  ceming  whether  or  not  a  tax  ruling  or  determination  letter 

12  has  been  obtained;  and  any  other  matters  necessary  to  fully 

13  and  fairly  present  the  financial  statements  of  a  particular 

14  pension  benefit  fund. 

15  (3)  With  respect  to  all  employee  benefit  plans: 

16  (A)  a  statement  of  the  assets  and  liabilities  of  the 

1 7  fund  aggregated  by  categories  and  valued  at  their  current 

18  value,  as  well  as  the  same  data,  displayed  in  comparative 

19  form  for  the  end  of  the  previous  fiscal  year  of  the  plan ; 

20  (B)  a  statement  of  receipts  and  disbursements  dur- 

21  ing  the  preceding  twelve-month  period  aggregated  by 

22  general  sources  and  applications; 

2:;  (C)  a  schedule  of  all  assets  held  for  investment 

24  purposes  aggregated  and  identified  by  issuer,  borrower, 

23  or  lessor  or  similar  party  to  the  transaction,  maturity 
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1  date,  rate  of  interest,  collateral,  par  or  maturity  value, 

2  cost,  and  current  value  ; 

3  (D)  a  schedule  of  each  transaction  involving  a  per- 
;4  .  son  known  to  be  party  in  interest,  the  identity  of  such 

5  party  in  interest  and  his  relationship  to  the  plan,  em- 

6  ployer,  employee,  or  other  person,  a  description  of  each 

7  asset  to  which  the  transaction  relates;  the  purchase  or 

8  selling  price  in  case  of  a  sale  or  purchase,  the  rental  in 

9  case  of  a  lease,  or  the  interest  rate  and  maturity  date  in 

10  case  of  a  loan;  expenses  incurred  in  connection  with  the 

11  transaction ;  the  cost  of  the  asset,  the  current  value  of  the 

12  asset,  and  the  net  gain  (or  loss)  on  each  transaction; 

13  (E)  a  schedule  of  all  loans  made  from  the  fund 

14  which  were  in  default  as  of  the  close  of  the  plan's  fiscal 

15  year  or  were  classified  during  the  year  as  uncollectable 

16  and  the  following  information  with  respect  to  each  loan 

17  on  such  schedule:  the  original  principal  amount  of  the 

18  loan,  the  amount  of  principal  and  interest  received  dur- 

19  ing  the  reporting  year,  the  unpaid  balance,  the  identity 

20  and  address  of  the  obligor,  a  detailed  description  of  the 

21  loan  (including  date  of  making  and  maturity,  interest 

22  rate,  the  type  and  value  of  collateral,  and  other  material 

23  terms) ,  the  amount  of  principal  and  interest  overdue  (if 

24  any)  and  an  explanation  thereof; 

25  ( F )  a  lis t  •  of  all  lea ses  which  were  in  default  or  were 
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classified  during  the  year  as  uncolleetable ;  and  the  fol- 
lowing information  with  respect  to  each  lease  on  such 
schedule,  the  type  of  property  leased  (and,  in  the  case 
of  fixed  assets  such  as  land,  buildings,  leasehold,  and  so 
forth,  the  location  of  the  property),  the  identity  of  the 
lessor  or  lessee  from  or  to  whom  the  plan  is  leasing,  the 
relationship  of  such  lessors  and  lessees,  if  any,  to  the 
plan,  the  employer,  employee  organization,  or  any  other 
party  in  interest,  the  terms  of  the  lease  regarding  rent, 
taxes,  insurance,  repairs,  expenses,  and  renewal  options; 
the  date  the  leased  property  was  purchased  and  its  cost, 
the  date  the  property  was  leased  and  its  approximate 
value  at  such  date,  the  gross  rental  receipts  during  the 
reporting  period,  expenses  paid  for  the  leased  property 
during  the  reporting  period,  the  net  receipts  from  the 
lease,  the  amounts  in  arrears,  and  a  statement  as  to  what 
steps  have  been  taken  to  collect  amounts  due  or  other- 
wise remedy  the  default ;  and 

(G)  if  some  or  all  of  the  assets  of  a  plan  or  plans 
are  held  in  a  common  or  collective  trust  maintained  by 
a  bank  or  similar  institution  or  in  a  separate  account 
maintained  by  an  insurance  carrier  or  a  separate  (rust 
maintained  by  a  bank  as  trustee,  the  report  shall  include 
the  most  recent  statement  of  assets  and  liabilities  of  such 
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1  common  or  collective  trust,  and  in  the  case  of  a  separate 

2  account  or  a  separate  trust,  such  other  information  as 

3  is  required  under  paragraphs  (1),  (2),  and  (3)  of  this 

4  subsection.  In  such  case  the  bank  or  similar  institution  or 

5  insurance  carrier  shall  certify  to  the  administrator  of  such 

6  plan  or  plans,  within  one  hundred  and  eighty  days  after 

7  the  end  of  each  fiscal  year  of  the  plan  the  information 

8  necessary  to  enable  the  plan  administrator  to  comply  with 

9  the  requirements  of  this  title. 

10  (c)  The  administrator  shall  furnish  as  a  part  of  report 

11  under  this  section  the  following  information:  the  average 

12  number  of  employees  covered  by  the  plan;  the  name  and 

13  address  of  each  fiduciary,  the  name  of  each  person  who  re- 

14  ceived  compensation  from  the  fund  during  the  preceding 

15  year  for  services  rendered  to  the  plan  or  its  participants,  the 

16  amount  of  such  compensation,  the  nature  of  his  sendees  to  the 

17  plan  or  its  participants,  his  relationship  to  the  employer  of 

18  the  employees  covered  by  the  plan,  or  the  employee  organi- 

19  zation,  and  any  other  office,  position,  or  employment  he  holds 

20  with  any  party  in  interest;  and  an  explanation  of  the  reason 

21  for  any  change  in  appointment  of  trustee,  qualified  public 

22  accountant,  insurance  carrier,  actuary,  administrator,  or 

23  custodian. 

24  (d)  With  respect  to  an  employee  pension  benefit  plan, 

25  and  except  in  the  case  of  a  plan  that  is  a  profit  sharing, 
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1  savings,  or  other  plan  which  provides  an  individual  account 

2  for  each  participant  and  where  the  henefits  payable  at  or 

3  after  retirement  are  based  solely  upon  the  amount  contributed 

4  to  the  participant's  account  and  any  accumulated  investment 

5  gains  or  losses  thereon,  or  in  the  case  of  that  portion  of  a 

6  plan  in  the  form  of  benefits  purchased  from  and  guaranteed 

7  by  an  insurance  company  which  is  not  controlled  by,  in 

8  control  of  or  under  common  control  with  any  employer, 

9  employee  organization  or  other  party  in  interest,  a  report 

10  under  this  section  shall  include  an  actuarial  statement  of  valu- 

11  ation  applicable  to  the  reporting  year  which  shall  include  a 

12  presentation  of  the  liabilities,  assets,  contribution  levels,  the 

13  assumptions  and — 

14  ( 1 )  the  actuarial  cost  method  and  funding  vehicle ; 

15  (2)  the  number  of  participants,  both  retired  and 

16  nonretired  covered  by  the  plan; 

17  (3)   the  current  value  of  the  plan  assets  and  if 

18  different,  the  present  value  used  in  computing  the  con- 

19  tributions  to  the  plan,  and  a  statement  explaining  the 

20  basis  of  such  asset  valuation ; 

21  (4)  the  present  value  of  assumed  liabilities  of  the 

22  plan,  and  the  assumptions  used  in  these  computations; 

23  aggregated  by  the  termination  priority  categories  enu- 

24  merated  in  section  112; 

25  (5)  the  ratio  of  (A)  the  current  value  of  the  assets 
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1  (described  in  paragraph  (3)  )  allocated  to  each  termina- 

2  tion  priority  category  under  section  112  (b)  to  (B) 

3  the  liabilities  (described  in  paragraph  (4) )  allocated  to 

4  each  such  termination  priority  category ; 

5  (6)  a  statement  of  the  amount,  if  any,  by  which 

6  the  assets  of  the  plan  either  exceed  or  fall  below  the 

7  amount  of  assets  required  in  order  for  the  plan  to  meet 

8  the  funding  requirements  of  section  302 ;  and 

9  (7)  such  other  information  as  may  be  necessary  to 

10  fully  and  fairly  disclose  the  actuarial  position  of  the 

11  fund. 

12  (e)  If  some  or  all  of  the  benefits  under  the  plan  are 


13  purchased  from  and  guaranteed  by  an  insurance  company,  a 

14  report  under  this  section  shall  include  a  statement  from 

15  such  insurance   company  covering  the  fiscal  year  and 

16  enumerating— 


17  ( 1 )  total  premiums  received  from  the  plan ; 

18  (2)  the  amount  paid  in  the  form  of  benefits; 

19  (3)  the  amount  charged  on  account  of  administra- 

20  tive  expense ; 

21  (4)  the  amount  of  any  commissions  or  any  other 

22  acquisition  costs  paid  by  the  insurance  company  and  to 

23  whom  paid;  and 

24  (5)  the  amount  held  to  pay  future  benefits. 

25  (f)  If  the  only  assets  from  which  claims  against  an 
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1  employee  benefit  plan  may  be  paid  are  tbe  general  assets  of 

2  the  employer  or  the  employee  organization,  the  report  shall 

3  include  (for  each  of  the  past  five  years)  the  benefits  paid  and 

4  the  average  number  of  employees  eligible  for  participation. 

5  (g)  In  the  event  of  termination  of  any  employee  pen- 

6  sion  benefit  plan  the  annual  report  of  such  plan  for  the  year 

7  shall  include  any  supplementary  information  required  to  be 

8  filed  with  the  Secretary  by  subsection  102  (b)  and  in  the 

9  case  of  such  a  plan  required  to  file  an  actuarial  statement 

10  of  valuation  as  described  in  subsection  (d)  of  this  section 

11  such  report  shall  also  include  a  statement  of  the  plans 

12  actuarial  gain  or  loss  for  all  years  subsequent  to  the  effective 

13  date  of  this  title.  Such  statement  shall  be  in  the  form  of  an 

14  actuarial  valuation  substituting  the  experience  of  the  plan 

15  and  its  participants  for  the  assumptions  normally  utilized. 

16  PUBLICATION 

17  Sec.  105.  (a)  (1)  The  administrator  of  any  employee 

18  benefit  plan  subject  to  this  title  shall  file  with  the  Secretary 

19  a  copy  of  the  plan  description  and  each  annual  report.  The 

20  Secretary  shall  make  copies  of  such  descriptions  and  annual 

21  reports  available  for  inspection  in  the  public  document  room 

22  of  the  Department  of  Labor.  The  Secretary— 

23  (A)  shall  exempt  from  the  annual  filing  require- 

24  incut  of  this  paragraph  any  employee  benefit  plan  with 

25  fewer  than  twenty-six  participants,  and 
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1  (B)  may  exempt  from  such  filing  requirement  any 

2  other  class  or  type  of  employee  benefit  plan  with  fewer 

3  than  one  hundred  participants,  if  the  Secretary  finds 

4  that  the  application  of  such  requirement  to  such  other 

5  plans  is  not  required  to  implement  the  purposes  of  this 

6  Act. 

7  (2)   The  Secretary  may  reject  any  filing  under  this 

8  section. 

9  (A)   after  notice,  hearing,  and  a  determination 

10  on  the  record  by  the  Secretary  that  such  filing  is  incom- 

11  plete  for  purposes  of  this  title ;  or 

12  (B)  if  he  finds,  after  notice  and  opportunity  for 

13  presentation  of  views,  that  there  is  any  material  quali- 

14  fication  by  an  accountant  or  actuary  contained  in  an 

15  opinion  submitted  pursuant  to  section  104(a)  (3)  (A) 

16  or  section  104(a)  (4)  (B). 

17  (3)  If  the  Secretary  rejects  a  filing  of  a  report  under 

18  paragraph  (2) ,  if  a  revised  report  satisfactory  to  the  Secre- 

19  tary  is  not  submitted  within  45  days  after  the  Secretary 

20  makes  his  determination  under  paragraph  (2)  to  reject  the 

21  filing,  and  if  the  Secretary  deems  it  in  the  best  interest  of  the 

22  participants,  he  may — 

23  (A)  retain  an  independent  qualified  public  account- 

24  ant  (as  defined  in  section  104  (a)  (3)  (C) )  on  behalf 

25  of  the  participants  to  perform  an  audit, 
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1  (B)  retain  a  qualified  actuary  (as  defined  in  section 

2  104(a)  (4)  (C)  of  this  title)  to  make  an  actuarial  re- 

3  port,  or 

4  (C)  bring  a  civil  action  for  such  legal  or  equitable 

5  relief  as  may  be  appropriate  to  account  for  or  safeguard 

6  the  assets  of  the  plan. 


7  The  administrator  shall  permit  such  accountant,  auditor,  or 

8  actuary  to  inspect  whatever  books  and  records  of  the  plan  are 

9  necessary  for  such  audit.  The  plan  shall  be  liable  to  the  Sec- 

10  retary  for  the  expenses  for  such  audit  or  report ;  and  the  Sec- 

11  retary  may  bring  an  action  against  the  plan  in  any  court  of 

12  competent  jurisdiction  to  recover  such  expenses. 

13  (b)  Publication  of  the  plan  descriptions  and  annual 

14  reports  required  by  this  title  shall  be  made  to  participants 

15  and  beneficiaries  of  the  particular  plan  as  follows : 

16  (1)  The  administrator  shall  furnish  to  each  plan 

17  participant  or  his  beneficiaries  a  copy  of  the  plan  de- 
ls scription  (including  all  amendments  or  modifications 
19  thereto) .  Such  description  shall  be  furnished — 


20  (A)  to  a  plan  participant  within  thirty  days 

21  after  he  commences  covered  employment,  and 

22  (B)  to  all  plan  participants  at  least  once  every 

23  five  years,  except  that,  if  there  is  any  material 

24  modification  in  the  terms  of  the  plan,  such  descrip- 
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1  tion  shall  be  furnished  not  later  than  one  year  after 

2  the  change  takes  effect. 

3  (2)   The  administrator  shall  make  copies  of  the 

4  latest  annual  report  and  the  bargaining  agreement, 

5  trust  agreement,  contract,  or  other  instrument  under 

6  which  the  plan  was  established  and  is  operated  avail- 

7  able  for  examination  by  any  plan  participant  or  bene- 

8  ficiary  in  the  principal  office  of  the  administrator  and 

9  in  such  other  places  as  may  be  necessary  to  fully  and 

10  fairly  disclose  all  pertinent  facts  to  all  participants. 

11  (3)  Within  two  hundred  and  seventy  days  after 

12  the  close  of  the  fiscal  year  of  the  plan,  the  administrator 

13  shall  furnish  to  each  participant,  or  his  beneficiaries, 

14  a  copy  of  the  statements  and  schedules  for  that  fiscal 
1^  year  described  in  subparagraphs    (A)   and    (B)  of 

16  paragraph  104(b)  (3)  and  paragraphs  (5)  and  (6) 

17  of  subsection  104(d),  section  104,  and  such  other 

18  material  as  is  necessary  to  fairly  summarize  the  latest 

19  annual  report. 

20  (4)    The  administrator  shall,  upon  written  re- 

21  quest  of  any  participant  or  beneficiary,  furnish  a  com- 

22  plete  copy  of  the  latest  annual  report,  the  bargaining 

23  agreement,  trust  agreement,  contract,  or  other  instm- 

24  ments  under  which  the  plan  is  established  and  operated. 
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1  The  administrator  may  make  a  reasonable  charge  to 

2  cover  the  cost  of  furnishing  such  complete  copies. 

3  DISCLOSURE  OF  BENEFIT  EIGHTS  TO  PARTICIPANTS 

4  ISec.  106.  (a)  The  administrator  of  an  employee  pen- 

5  sion  benefit  plan  shall  furnish  to  any  plan  participant  at  least 

6  once  each  year  a  statement  indicating  ( 1 )  whether  or  not 

7  such  person  has  a  nonforfeitable  right  to  receive  a  benefit,  and- 

8  (2)  the  number  of  the  priority  under  which  such  benefits 

9  would  be  distributed  under  section  112  in  the  event  of 

10  termination  of  the  plan. 

11  (b)  (1)  Upon  the  termination  of  service  under  the  plan 

12  of  a  participant  having  a  right  to  a  nonforfeitable  pension 

13  benefit  payable  at  a  later  date,  the  plan  administrator  shall — 

14  (A)  furnish  to  the  participant  or  his  surviving  bene- 

15  ficiary  a  statement  setting  forth  his  rights  and  privileges 

16  under  the  plan.  The  statement  shall  be  in  such  form,  be 

17  furnished  and  filed  in  such  manner,  and  shall  contain 

18  such  information,  including  but  not  limited  to  the  nature 

19  and  amount  of  benefits  to  which  he  is  entitled,  the  name 

20  and  address  of  the  entity  responsible  for  payment,  the 

21  date  when  payment  shall  begin  and  the  procedure  for 

22  filing  his  claim,  as  the  Secretary  may  by  regulation  pre- 

23  scribe;  and 

24  (B)  report  to  the  Secretary  of  Health,  Education, 


719 


34 

1  and  Welfare  such  information  as  the  Secretary  of  Health, 

2  Education,  and  Welfare  may  prescribe  by  regulation  to 

3  facilitate  notification  under  paragraph  (2)  to  such  par- 

4  ticipant  or  his  beneficiaries  of  their  nonforfeitable  pen- 

5  sion  benefits  under  such  plan. 

6  (2)  If  information  has  been  reported  under  paragraph 

7  (1)  (B)  with  respect  to  the  pension  benefits  under  a  pension 

8  plan  of  a  participant  or  his  beneficiaries  then  whenever  such 

9  participant  applies  for  benefits  under  title  II  of  the  Social 

10  Security  Act,  or  a  beneficiary  (under  such  plan)  of  such 

11  participant  applies  for  benefits  under  such  title  on  the  basis 

12  of  such  participant's  wages  and  self-employment  income,  the 

13  Secretary  of  Health,  Education,  and  Welfare  shall  include 
11  the  information  in  such  report  in  his  response  to  such  appli- 

15  cation.  The  Secretary  of  Labor  shall  reimburse  the  Secretary 

16  of  Health,  Education,  and  Welfare  for  use  by  the  latter  of 

17  personnel  and  facilities  in  the  performance  of  his  functions 

18  under  this  subsection. 

19  EEPORTS    MADE    PUBLIC  INFORMATION 

20  Sec.  107.  The  contents  of  the  descriptions  and  reports 

21  filed  with  the  Secretary  pursuant  to  this  title  shall  be  public 

22  information,  and  the  Secretary  shall  make  any  such  informa- 

23  tion  and  data  available  for  inspection  in  the  public  document 

24  room  of  the  Department  of  Labor.  The  Secretary7  may  use 

25  the  information  and  data  for  statistical  and  research  pur- 

25-028  O  -  76  -  vol.  1  -  49 
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1  poses,  and  compile  and  publish  such  studies,  analyses,  reports, 

2  and  surveys  based  thereon  as  he  may  deem  appropriate. 

3  RETENTION    OF  RECORDS 

4  Sec.  108.  Every  person  subject  to  a  requirement  to  file 

5  any  description  or  report  or  to  certify  any  information  there- 
(i  for  under  this  Act  shall  maintain  records  on  the  matters  of 

7  which  disclosure  is  required  which  will  provide  in  sufficient 

8  detail  the  necessary  basic  information  and  data  from  which 

9  the  dot  uments  thus  required*  may  be  verified,  explained,  or 
10  clarified,  and  checked  for  accuracy  and  completeness,  and 
]  1  shall  include  vouchers,  worksheets,  receipts,  and  applicable 
12  resolutions,  and  shall  keep  such  records  available  for  exam- 
K>  ination  for  a  period  of  not  less  than  six  years  after  the  riling 
J  1  of  the  documents  based  on  the  information  which  they  con- 
1  j  fain,  notwithstanding  the  waiver  of  such  requirement  by  the 

16  Secretary  under  subsection  (a)  of  section  105. 

17  RELIANCE  ON  ADMINISTRATIVE  INTERPRETATIONS 

18  Sec.  109.  In  any  criminal  action  or  proceeding  under 

19  section  403  based  on  any  act  or  omission  in  alleged  viola- 

20  tion  of  sections  102  through  110  of  this  Act,  no  person 

21  shall  be  subject  to  any  liability  or  punishment  for  or  on 

22  account  of  the  failure  of  such  person  to  (1)  comply  with 

23  sections  H'2  through  110  of  this  title  if  he  pleads  and  proves 

24  that  the  act  or  omission  complained  of  was  in  good  faith,  in 
2.">  conformity  with,  and  in  reliance  on  any  regulation  or  written 
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1  ruling  of  the  Secretary,  or  (2)  publish  and  file  any  informa- 

2  tion  required  by  any  provision  of  this  title  if  he  pleads  and 

3  proves  that  he  published  and  filed  such  information  in  good 

4  faith,  and  in  conformity  with  any  regulation  or  written  ruling 

5  of  the  Secretary  issued  under  this  title  regarding  the  filing 

6  of  such  reports.  Such  a  defense,  if  established,  shall  be  a  bar 
1  to  the  action  or  proceeding,  notwithstanding  that  (A)  after 

8  such  act  or  omission,  such  interpretation  or  opinion  is  modi- 

9  fied  or  rescinded  or  is  determined  by  judicial  authority  to  be 

10  invalid  or  of  no  legal  effect,  or  (B)  after  publishing  or  filing 

11  the  description  and  annual  reports,  such  publication  or  filing 

12  is  determined  by  judicial  authority  not  to  be  in  conformity 

13  with  the  requirements  of  this  title. 

14  BONDING 

15  Sec.  110.  (a)  Every  fiduciary  of  an  employee  benefit 

16  plan  and  every  person  who  handles  funds  or  other  property 

17  of  such  a  plan  shall  be  bonded  as  provided  in  this  section; 

18  except  that,  where  such  plan  is  one  under  which  the  only 

19  assets  from  which  benefits  are  paid  are  the  general  assets  of  a 

20  union  or  of  an  employer,  the  administrator,  officers,  and 

21  employees  of  such  plan  shall  be  exempt  from  the  bonding 

22  requirements  of  this  section.  The  amount  of  such  bond  shall 

23  be  fixed  at  the  beginning  of  each  fiscal  year  of  the  plan.  Such 

24  amount  shall  be  not  less  than  10  per  centum  of  the  amount 

25  of  funds  handled,  determined  as  provided  in  this  section. 
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1  except  that  any  such  bond  shall  be  in  at  least  the  amount  of 

2  $1,000  and  no  such  bond  hall  be  required  in  an  amount  in 

3  excess  of  $500,000;  except  that  the  Secretary,  after  due  no- 

4  tice  and  opportunity  for  hearing  to  all  interested  parties,  and 

5  after  consideration  of  the  record,  may  prescribe  an  amount  in 

6  excess  of  $500,000,  which  in  no  event  shall  exceed  10  per 

7  centum  of  the  funds  handled.  For  purposes  of  fixing  the 

8  amount  of  such  bond,  the  amount  of  funds  handled  shall  be 

9  determined  by  the  funds  handled  by  the  person,  group,  or 

10  class  to  be  covered  by  such  bond  and  by  their  predecessor  or 

11  predecessors,  if  any,  during  the  preceding  reporting  year,  or 

12  if  the  plan  has  no  preceding  reporting  year,  the  amount  of 

13  funds  to  be  handled  during  the  current  reporting  year  by  such 

14  person,  group,  or  class,  estimated  as  provided  in  regulations 

15  of  the  Secretary.  Such  bond  shall  provide  protection  to  the 

16  plan  against  loss  by  reason  of  acts  of  fraud  or  dishonesty  on 

17  the  part  of  such  administrator,  officer,  or  employee,  directly 

18  or  through  connivance  with  others.  Any  bond  shall  have  as 

19  surety  thereon  a  corporate  surety  company  which  is  an  ac- 

20  ceptable  surety  on  Federal  bonds  under  authority  granted  by 

21  the  Secretary  of  the  Treasury  pursuant  to  the  Act  of  July  30, 

22  1947   (G  U.S.C.  6-13).  Any  bond  shall  be  in  a  form 

23  or  of  a  type  approved  by  the  Secretary,  including  individual 

24  bonds  or  schedule  or  blanket  forms  of  bonds  which  cover  a 

25  group  or  class. 
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1  (b)  It  shall  be  unlawful  for  any  administrator,  officer, 

2  or  employee  to  whom  subsection  (a)  applies,  to  receive, 

3  handle,  disburse,  or  otherwise  exercise  custody  or  control 

4  of  any  of  the  funds  or  other  property  of  any  employee 

5  benefit  plan,  without  being  bonded  as  required  by  subsec-- 

6  tion  (a)  and  it  shall  be  unlawful  for  any  administrator, 

7  officer,  or  employee  of  such  plan,  or  any  other  person  having 

8  authority  to  direct  the  performance  of  such  functions,  to 

9  permit  such  functions,  or  any  of  them,  to  be  performed 

10  by  any  such  person,  with  respect  to  whom  the  requirements 

11  of  subsection  (a)  have  not  been  met. 

12  (c)  It  shall  be  unlawful  for  any  person  to  procure 

13  any  bond  required  by  subsection  (a)  from  any  surety  or 

14  other  company  or  through  any  agent  or  broker  in  whose 

15  business  operations  such  plan  or  any  party  in  interest  in 

16  such  plan  has  any  control  or  significant  financial  interest. 

17  direct  or  indirect. 

18  (d)  Nothing  in  any  other  provision  of  law  shall  require 

19  any  person,  required  to  be  bonded  as  provided  in  subsection 

20  (a)  because  he  handles  funds  or  other  property  of  an  em- 

21  ployee  benefit  plan,  to  be  bonded  insofar  as  the  handling 

22  by  such  person  of  the  funds  or  other  property  of  such  plan 

23  is  concerned. 

24  (e)  The  Secretary  shall  from  time  to  time  issue  such 

25  regulations  as  may  be  necessary  to  carry  out  the  provisions 
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1  of  this  section.  When,  in  the  opinion  of  the  Secretaiy,  the 

2  administrator  of  a  plan  offers  adequate  evidence  of  the 

3  financial  responsibility  of  the  plan,  or  that  other  bonding 

4  requirements  would  provide  adequate  protection  of  the 

5  beneficiaries  and  participants,  he  may  exempt  such  plan 

6  from  the  requirements  of  this  section. 

7  FIDUCIARY  RESPONSIBILITY 

8  Sec.  111.  (a)  (1)  Every  employee  benefit  plan  shall  be 

9  established  pursuant  to  a  written  plan,  which  shall  identify 

10  and  appoint  an  administrator  or  administrators  who  shall 

11  upon  acceptance  of  their  position  have  full  authority  for  the 

12  operation  of  such  employee  benefit  plan  including  the  au- 

13  thority  to  themselves  amend  such  plan  where  such  an 

14  amendment  is  necessary  to  meet  the  requirements  of  this 

15  Act  or  where  such  amendment  is  necessary  to  protect 

16  the   interests   of   the   participants.    The   assets   of  such 

17  plan   shall   be   held   in   trust   for   the   participants  and 

18  their  beneficiaries,  and  except  as  provided  in  section  112  or 

19  in  paragraph  (2)  of  this  subsection,  the  assets  of  such  a 
plan  shall  never  inure  to  the  benefit  of  any  employer  and 

21  shall  be  held  for  the  exclusive  purposes  of  (A)  providing 

22  benefits  to  participants  in  the  plan  and  their  beneficiaries  and 
-:>>  (B)  defraying  reasonable  expenses  of  administering  the  plajn. 
24  Nothing  in  this  paragraph  shall  be  construed  to  prevent  any 
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1  individual  or  group  of  individuals  from  serving  as  both  a 

2  trustee  and  administrator  for  any  plan. 

3  (2)  A  contribution— 

4  (A)  which  is  made  by  an  employer  as  a  mistake 

5  of  fact  or 

6  (B)  which  is  conditioned  upon  approval  by  the 

7  Secretary  of  the  Treasury  or  his  delegate  of  the  deduc- 

8  tion  of  the  contribution  under  section  401  of  the  Internal 

9  Eevenue  Code  of  1954,  in  a  case  in  which  the  deduction 

10  is  not  approved, 

11  may  be  returned  to  the  employer  within  one  year  after  the 

12  payment  of  the  contribution. 

13  (3)  Any  person  who  is  an  administrator  with  respect 


14  to  a  plan  shall  exercise  this  authority  solely  in  the  interest 

15  of  the  participants  and  beneficiaries  and  shall  exercise  due 

16  diligence  to  operate  the  plan  in  conformity  with  the  require- 

17  ments  of  this  Act. 


18  (b)(1)    A  fiduciary  shall  discharge  his  duties  with 

19  respect  to  a  plan  solely  in  the  interest  of  the  participants 

20  and  beneficiaries  and — 

21  (A)  for  the  exclusive  purpose  of: 

22  (i)  providing  benefits  to  participants  and  their 

23  beneficiaries  and 

24  (ii)  defraying  reasonable  expenses  of  adminis- 

25  tering  the  plan; 
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1  (B)  with  the  care,  skill,  prudence,  and  diligence 

2  under  the  circumstances  then  prevailing  that  a  prudent 

3  man  acting  in  a  like  capacity  and  familiar  with  such  mat- 

4  ters  would  use  in  the  conduct  of  an  enterprise  of  a  like 

5  character  and  with  like  aims; 

6  (C)  by  diversifying  the  investments  so  as  to  mini- 

7  mize  the  risk  of  large  losses  unless  under  the  circum- 

8  stances  it  is  prudent  not  to  do  so ;  and 

9  (D)  in  accordance  with  the  documents  and  instru- 

10  ments  governing  the  plan  insofar  as  is  consistent  with 

11  this  Act. 

12  (2)  Except  as  permitted  under  subsection  (a)  (1)  of 
18   this  section,  a  fiduciary  with  respect  to  a  plan  shall  not — 

14  (A)  deal  with  the  assets  of  the  plan  for  his  own 

15  account, 

16  (B)  in  his  individual  or  any  other  capacity  act  in 

17  any  transaction  involving  the  plan  on  behalf  of  a  party 

18  whose  interests  are  adverse  to  the  interests  of  the  plan 

19  or  the  interest  of  its  participants  or  beneficiaries, 

20  (C)  receive  any  consideration  for  his  own  personal 

21  account  from  any  party  dealing  with  such  plan  in  con- 

22  neetion  with  a  transaction  involving  the  assets  of  the 

23  plan, 

24  (D)   permit  the  transfer  of  any  property  of  the 

25  plan  to  or  its  use  by  any  person  known  to  be  a  party  in 


727 


42 

1  interest,  except  in  return  for  no  less  than  adequate  con- 

2  sideration,  or 

3  (E)  permit  the  acquisition  of  any  property  from  or 

4  services  by  any  person  known  to  be  a  party  in  interest, 

5  except  in  exchange  for  no  more  than  adequate  considera- 

6  tion. 

7  (3)  In  the  case  of  a  profit  sharing,  savings,  or  other 

8  plan,  which  provides  an  individual  account  for  each  partici- 

9  pant  and  where  the  benefits  at  or  after  retirement  are  based 

10  solely  on  the  amount  contributed  to  the  participant's  account 

11  and  any  accumulated  investment  gains  or  losses  thereon  the 

12  diversification  requirement  of  subparagraph  (C)  of  subsec- 

13  tion  (b)  (1)  and  the  prudence  requirement  (to  the  extent 
J4  that  it  requires  diversification)  of  subparagraph  (B)  of  sub- 

15  section  (b)  (1)  will  not  be  violated  by  acquisition  or  reten- 

16  tion  of: 

17  (A)  Parcels  of  real  property  if : 

18  (i)  a  substantial  number  of  the  parcels  are  dis- 

19  persed  geographically; 

20  (ii)  each  parcel  of  real  estate  and  the  improve- 

21  ments  thereon  are  suitable  (or  adaptable  without 

22  excessive  cost)  for  more  than  one  use  even  if  all  of 

23  such  real  property  is  leased  to  one  lessee  (which 

24  may  be  a  party  in  interest)  ;  and 
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1  (iii)  such  acquisition  and  retention  otherwise 

2  complies  with  the  provisions  of  this  title. 

3  (B)  Securities  issued  by  an  employer  or  a  corpora- 

4  tion  controlling,  controlled  by,  or  under  common  control 

5  with  the  employer  if  (at  the  time  of  acquisition)  : 

6  (i)  the  securities  are  listed  (or  eligible  for  list- 

7  ing)  on  a  national  securities  exchange  regulated  by 

8  the  Securities  and  Exchange  Commission ; 

9  (ii)  not  more  than  one-third  of  such  class  of 

10  securities  are  owned  by  the  fund ;  and 

11  (iii)  not  more  than  one-half  of  the  fund's  assets 

12  (determined  on  the  basis  of  current  value)  consists 

1  3  of  securities  issued  by  the  employer  or  a  corporation 

14  controlling,  controlled  by,  or  under  common  control 

15  with  the  employer;  or 

16  (iv)  to  the  extent  that  such  securities  exceed 

17  one-half  of  the  fund's  assets,  the  participant  has  a 

18  separate  account  which  meets  the  requirements  of 

19  subparagraph  (C)  of  this  paragraph;  and 

20  (v)   such  acquisition  and  retention  otherwise 

21  complies  with  the  provisions  of  this  title. 

22  (C)  Securities  issued  by  an  employer  or  a  corpora- 

23  tion  controlling,  controlled  by,  or  under  common  control 

2  \  with  the  employer  if : 
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1  (i)  each  participant  has  a  separate  account  in 

2  the  fund; 

3  (ii)  the  acquisition  and  retention  of  the  secu- 

4  rities  is  authorized  by  the  applicable  instruments 

5  governing  the  plan; 

6  (iii)  each  participant  expressly  authorizes  and 

7  directs  the  acquisition  of  such  securities  for  his 

8  account ; 

9  (iv)  each  participant  has  the  right  to  elect  to 

10  direct  that  his  account  be  invested  in  suitable  alter- 

11  native  investments  (A  savings  account  in  a  bank  or 

12  savings  and  loan  association  on  a  certificate  of  de- 

13  posit  issued  by  a  bank  or  savings  and  loan  associa- 

14  tion  bearing  interest  at  a  rate  at  least  as  high  as 

15  that  available  on  a  savings  account  in  said  bank  or 

16  savings  and  loan  association  will  be  deemed  a  suit- 

17  able  alternative  investment.)  ; 

18  (v)  no  benefit  or  advantage  under  the  plan  is 

19  denied  a  participant  because  he  exercises  such 

20  election ; 

21  (vi)  such  election  is  available  to  each  partici- 

22  pant  not  less  often  than  every  six  months ;  and 

23  (vii)  such  acquisition  and  retention  otherwise 

24  complies  with  the  provisions  of  this  title. 

25  (D)  Securities  issued  by  an  employer  or  a  corpo- 
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1  ration  controlling,  controlled  by,  or  under  common  con- 

2  trol  with  the  employer,  if  each  participant  in  such  plan 

3  is  also  a  participant  in  a  primary  retirement  plan,  which 

4  meets  the  eligibility  requirements  of  section  202,  pro- 

5  vides  for  nonforfeitable  betiefits  as  required  under  sec- 

6  tion  203(a)  (2),  provides  an  annual  retirement  bene- 

7  fit  for  which  all  contributions  are  made  by  the  employer 

8  and  which  is  in  the  form  of  an  annuity  payable  for  life 

9  in  the  amount  of  at  least  (i)  1  per  centum  of  the  aver- 

10  age  annual  compensation  (calculated  under  the  terms  of 

11  the  plan  described  in  paragraph  (3)  of  this  subsection) 

12  received  by  each  participant  for  the  period  of  his  par- 

13  ticipant  multiplied  by  (ii)  number  of  years  of  service; 

14  and,  if  such  acquisition  or  retention  otherwise  complies 

15  with  the  provisions  of  this  title. 

16  (c)  Nothing  in  this  section  shall  be  construed  to  pro- 

17  hibit  any  fiduciary  from — 

18  (1)  receiving  any  benefit  to  which  he  may  be 

19  entitled  as  a  participant  or  beneficiary  in  the  plan  under 

20  which  the  fund  was  established,  so  long  as  the  benefit  is 

21  computed  and  paid  on  a  basis  which  is  consistent  with 

22  the  terms  of  the  plan  as  applied  to  all  other  participants ; 

23  (2)  receiving  any  reasonable  compensation  for  serv- 

24  ices  rendered,  or  for  the  reimbursement  of  expenses  prop- 

25  erly  and  actually  incurred,  in  the  performance  of  his 
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1  duties  with  the  fund;  except  that  no  person  so  serving 

2  who  already  receive  full-time  pay  from  an  employer  or 

3  an  association  of  employers,  whose  employees  are  partic- 

4  ipants  in  the  plan  under  which  the  fund  was  established, 

5  or  from  an  employee  organization  whose  members  are 

6  participants  in  such  plan  shall  receive  compensation 

7  from  such  fund,  except  for  reimbursement  of  expenses 

8  properly  and  actually  incurred  and  not  otherwise  reim- 

9  bursed;or 

10  (3)  serving  as  a  fiduciary  in  addition  to  being  an 

11  officer,  employee,  agent,  or  other  representative  of  a 

12  party  in  interest. 

13  (d)  Any  person  who  is  a  fiduciary  or  administrator 

14  with  respect  to  a  plan  who  breaches  any  of  the  responsi- 

15  bilities,  obligations,  or  duties  imposed  upon  fiduciaries  or 

16  administrators   by   this   title   shall   be   personally  liable 

17  to  make  good  to  such  plan  any  losses  to  the  fund  result- 

18  ing  from  each  breach,  and  to  restore  to  such  plan  any  profits 

19  of  such  fiduciary  or  administrator  which  have  been  made 

20  through  use  of  assets  of  the  fund  by  the  fiduciary  or  adminis- 

21  trator  and  shall  be  subject  to  such  other  equitable  or  remedial 

22  relief  as  the  court  may  deem  appropriate,  including  removal 

23  of  such  fiduciary  or  administrator.  A  fiduciary  or  adminis- 

24  trator  may  also  be  removed  for  a  violation  of  section  112  of 
2-5  this  title. 
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1  (e)  (1)  When  the  assets  of  a  plan  are  held  by  two  or 

2  more  trustees — 

3  (A)  each  shall  use  reasonable  care  to  prevent  a 

4  cotrustee  from  committing  a  breach,  notwithstanding 

5  language  to  the  contrary  in  the  trust  agreement;  and 

6  (B)   they  shall  jointly  manage  and  control  the 

7  trust,  except  that  nothing  in  this  subparagraph  (B)  shall 

8  preclude  any  agreement  authorized  by  the  trust  instrn- 

9  ment  allocating  specific  responsibilities,  obligations,  or 

10  duties  among  trustees,  in  w7hich  event  such  a  trustee  to 

11  whom  certain  responsibilities,   obligations,   or  duties 

12  have  not  been  allocated  shall  not  be  liable  either  individ- 

13  ually  or  as  a  trustee  for  any  loss  resulting  to  the  fund 

14  arising  from  the  acts  or  omissions  to  act  on  the  part  of 

15  another  trustee  to  whom  such  responsibilities,  obliga- 

16  tions,  or  duties  have  been  allocated,  unless  the  trustee  to 

17  whom  the  responsibilities,  obligations,  or  duties  were  not 

18  allocated  participated  knowingly  in  the  activities  con- 

19  stituting  a  breach  of  the  specific  responsibilities,  obliga- 

20  tions,  or  duties  allocated  to  any  other  trustee. 

21  (2)  For  purposes  of  paragraph  (1),  the  term  "trustee" 

22  means  a  person  who  has  accepted  an  appointment  pursuant 

23  to  the  terms  of  the  plan  or  trust  wherein  he  is  given  authority; 

24  discretion  or  control  respecting  the  assets  or  administration 

25  of  the  trust,  to  act  on  behalf  of  the  participants  in  the  plan. 
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1  (f )  Xo  fiduciary  shall  be  liable  with  respect  to  a  breach 

2  of  fiduciary  duty  under  this  section  if  such  breach  was  com- 

3  mitted  before  he  became  a  fiduciary  or  after  he  ceased  to  be  a 

4  fiduciary. 

5  (g)  Except  as  provided  in  subsection  (e)  (1)  (B)  of 

6  this  section,  any  provision  in  an  agreement  or  instrument 

7  which  purports  to  relieve  a  fiduciary  from  responsibility  or 

8  liability  for  any  responsibility,  obligation,  or  duty  under  this 

9  title  shall  be  void  as  against  public  policy. 

10  (h)  No  action  may  be  commenced  under  subsection  (d) 

11  with  respect  to  a  fiduciary's  breach  of  any  responsibility,  duty, 

12  or  obligation,  or  with  respect  to  a  violation  of  section  112, 

13  after  the  earlier  of — 

14  (1)  six  years  after  the  date  of  the  breach  or  viola- 

15  tion,  or 

16  (2)  three  years  after  the  earliest  date   (A)  on 

17  which  the  plaintiff  had  actual  knowledge  of  the  breach 

18  or  violation,  or  (B)  on  which  a  report  from  which  he 

19  could  reasonably  be  expected  to  have  obtained  knowl- 

20  edge  of  such  breach  or  violation  was  filed  with  the  Sec- 

21  retary  under  this  title. 

22  (i)  Every  employee  pension  benefit  plan  subject  to  this 

23  title,  which  provides  for  the  payment  of  benefits  in  the  form 

24  of  an  annuity  for  the  life  of  the  participant,  shall  provide,  at 
95  the  option  of  the  participant,  for  the  payment  of  such  benefit 
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1  in  the  form  of  an  annuity  for  the  combined  lives  of  the  par- 

2  ticipant  and  such  participant's  spouse.  Nothing  herein  shall 

3  preclude  the  payment  of  such  optional  benefit  on  a  reduced 

4  basis,  so  long  as  such  reduction  does  not  exceed  the  actuarial 

5  cost  associated  with  the  life  expectancy  of  the  participant's 

6  spouse.  Such  option  shall  be  made  available  to  each  partici- 

7  pant  during  the  two  years  preceding  regular  retirement  age 

8  or  the  participant's  first  receipt  of  regular  retirement  bene- 

9  fits  whichever  is  earlier. 

10  PLAN  TERMINATION 

11  Sec.  112.  (a)  Subject  to  the  authority  of  the  Secretary 

12  to  provide  exemptions  or  variances  under  section  401  of 

13  this  Act,  upon  the  termination  of  an  employee  pension 

14  benefit  plan,  the  net  assets  of  the  plan  shall  be  distributed 

15  as  provided  in  this  section. 

16  (b)  Subject  to  subsection   (c)   the  net  assets  of  the 

17  plan  shall  be  applied  in  accordance  with  the  following 

18  priorities : 

19  (1)  First,  to  refund  to  each  participant  in  the 

20  plan  the  amount  of  contributions  made  by  him  less  any 

21  benefits  received  before  termination ; 

22  (2)  Second,  to  pay  to  each  participant  in  the 

23  plan  who  has  retired  prior  to  the  date  of  such  ternii- 

24  nation  and  who  has  been  receiving  benefits  under  the 
27y          plan,  (he  present  value  of  his  accrued  portion  of  the  regllr 
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1  lar  retirement  benefit  less  any  amount  paid  under  para- 

2  graph  (1)  ; 

3  (3)  Third,  to  pay  to  each  participant  in  the  plan 

4  who,  on  the  date  of  such  termination,  has  reached  the 

5  earliest  age  on  which  he  could  elect  under  the  terms  of 

6  the  plan  to  retire  and  receive  regular  retirement  benefits 

7  under  the  plan,  the  present  value  of  his  accrued  portion 

8  of  the  regular  retirement  benefit,  less  the  amount  distrib- 

9  uted  under  paragraph  (1). 

10  (4)  Fourth,  to  pay  to  each  participant  in  the  plan 

11  ('other  than  a  participant  described  in  paragraph  (2)  or 

12  (3)  )  who  had  nonforfeitable  rights  to  benefits  under 

13  the  plan  and  who  on  date  of  termination  is  at  least 

14  forty-five  years  of  age,  the  present  value  of  his  accrued 

15  benefits  under  the  plan,  less  any  amounts  paid  under 

16  paragraph  (1)  ; 

17  (5)  Fifth,  to  pay  to  each  participant  in  the  plan 

18  (other  than  a  participant  described  in  paragraph  ,(2), 

19  (3) ,  or  (4)  )  who  had  acquired  rights  to  nonforfeitable 

20  benefits  under  the  plan  prior  to  termination  of  the  plan, 

21  the  present  value  of  such  benefits  less  any  amount  paid 

22  under  paragraph  (1)  ;  and 

23  (6)  Sixth,  to  pay  to  any  other  participant  in  the 

24  plan  not  described  in  paragraph  (2),  (3),  (4)  ,  or  (5) 

25  whose  benefits  have  not  become  nonforfeitable  under  the 
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1  terms  of  the  plan,  the  present  value  of  such  henefits  less 

2  any  amount  paid  under  paragraph  ( 1 ) . 

3  (c)  If  the  assets  of  a  plan  are  insufficient  to  meet  all 

4  the  liabilities  for  the  participants  described  in  paragraphs 

5  (1),  (2),  (3),  (4),  and  (5)  of  subsection  (b),  and  the 
q  liabilities  of  the  plan  have  been  increased  within  the  preced- 

7  ing  five  years  by  reason  of  a  plan  amendment  affecting  the 

8  benefit  schedule,  then  net  assets  shall  be  distributed  as  pro- 

9  vided  in  subsection  (b)  except  that  the  following  additional 

10  rules  shall  apply: 

11  (1)  In  applying  subsection  (b)  the  present  value 

12  of  accrued  or  nonforfeitable  benefits  shall  be  computed  on 

13  the  basis  of  the  most  recent  benefit  schedule  in  effect  at 

14  any  time  during  the  five  years  preceding  termination  of 

15  the  plan  which  results  in  the  calculation  of  the  liability 

16  for  the  accrued  portion  of  the  regular  retirement  benefit 

17  for  all  participants  described  in  subparagraphs  (1) 

18  through  (5)  of  subsection  (b)  which  most  nearly  equals 

19  the  net  assets  of  the  plan  at  termination.  If  the  assets  ex- 

20  ceeded  the  amount  required  to  meet  these  liabilities  the 

21  excess  shall  be  shared  in  proportion  to  years  of  service 

22  as  follows: 

23  (A)    First,   to  those  described  in  subpara- 

24  graphs    (2),    (3),  and    (4)    of  subsection  (b), 

25  but  in  no  event  shall  the  amount  distributed  to 
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1  any  individual  exceed  the  amount  which  would 

2  be  allocated  to  him  under  subsection  (b)  (without 

3  regard  to  this  subsection)  ;  and 

4  (B)   Second,  to  those  described  in  (5)  and 

5  (6)  of  subsection  (b) ,  but  in  no  event  shall  the 

6  amount  distributed  to  any  individual  exceed  the 

7  amount  allocated  to  him  under  subsection  (b) 

8  (without  regard  to  this  subsection) . 

9  (d)  For  the  purpose  of  subsections  (b)  and  (c)  of 

10  this  section: 

11  (1)  The  term  "any  other  participant"  as  used  in 

12  subsection  (b)  (6)  shall  include  (A)  any  person  who  is 

13  a  participant  at  termination  and  (B)  any  former  par- 

14  ticipant  whose  participation  was  ended  within  the  five 

15  years  preceding  termination  of  the  plan,  because  of  any 

16  event  or  circumstance  substantially  beyond  his  control. 

17  (2)  A  beneficiary  of  any  participant  who  made 

18  contributions,  or  who  has  nonforfeitable  pension  benefits 

19  under  the  terms  of  the  plan,  shall  be  treated  as  a  par- 

20  ticipant  in  the  event  of  termination  of  the  plan. 

21  (e)  Upon  the  termination  of  an  employee  welfare  bene- 

22  fit  plan,  the  net  assets  of  the  plan  shall  be  distributed  as 

23  provided  under  the  terms  of  the  plan. 

24  (f)  The  term  "net  assets"  as  used  in  this  section  means 
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1  the  assets  of  a  plan  less  reasonable  administrative  expenses 

2  of  termination. 

3  (g)  In  the  event  of  termination  of  any  employee  bene- 

4  fit  plan,  whether  under  the  expressed  terms  of  the  plan  or 

5  otherwise,  the  assets  of  the  plan  shall  be  held  for  the  ex- 

6  elusive  purposes  of  (1)  providing  benefits  to  participants  in 

7  the  plan  and  their  beneficiaries  and  (2)  defraying  reason- 

8  able  expenses  of  administering  the  plan,  except  as  otherwise 

9  provided  in  section  (a)  (2)  of  this  section.  Any  assets  re- 
10  maining  after  the  satisfaction  of  the  accrued  liabilities  de- 
ll scribed  in  subsection   (b)   may,  upon  application  to  the 

12  Secretary  and  after  notice,  hearing,  and  a  finding  that  the 

13  purpose  of  this  subsection  has  been  complied  with,  be  dis- 

14  tributed  as  provided  in  the  plan. 

15  PROHIBITION  AGAINST  CERTAIN  PERSONS  HOLDING 

16  OFFICE 

17  Sec.  113.  (a)  No  person  who  has  been  convicted  of, 

18  or  has  been  imprisoned  as  a  result  of  his  conviction  of,  rob- 

19  bery,  bribery,  extortion,  embezzlement,  fraud,  grand  larceny, 

20  any  crime  described  in  section  9(a)  (1)  of  the  Investment 

21  Company  Act  of  1940  (15  U.S.C.  80a-9  (a)  (1)),  or  a 

22  violation  of  any  provision  of  this  Act,  or  a  violation  of  section 

23  302  of  the  Labor  Management  Relations  Act,  1947  (29 

24  U.S.C.  186) ,  or  a  violation  of  chapter  63  of  title  18,  United 
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1  States  Code,  or  a  violation  of  section  874,  1027,  1503,  1505, 

2  1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

3  or  a  violation  of  the  Labor-Management  Reporting  and  Dis- 

4  closure  Act  of  1959  (29  U.S.C.  401),  or  conspiracy  to 

5  commit  any  such  crimes  or  attempt  to  commit  any  such 

6  crimes,  or  a  crime  in  which  any  of  the  foregoing  crimes  is 

7  an  element,  shall  serve  or  be  permitted  to  serve — 

8  (1)  as  an  administrator,  officer,  trustee,  custodian, 

9  counsel,  agent,  or  employee  of  any  employee  welfare 

10  or  pension  benefit  plan,  or 

11  (2)  as  a  consultant  to  any  employee  welfare  or 

12  pension  benefit  plan, 

13  during  or  for  five  years  after  such  conviction  or  after  the 

14  end  of  such  imprisonment,  whichever  is  ,the  later,  unless 

15  prior  to  the  end  of  such  five-year  period,  in  the  case  of  a 

16  person  so  convicted  or  imprisoned,  (A)  his  citizenship 
IT  rights,  having  been  revoked  as  a  result  of  such  conviction, 

18  have  been  fully  restored,  or  (B)  the  Board  of  Parole  of 

19  the  United  States  Department  of  Justice  deteraiines  that  . 

20  such  person's  service  in  any  capacity  referred  to  in  clause 

21  (1)  or  (2)  would  not  be  contrary  to  the  purposes  of  this 

22  Act.  Prior  to  making  any  such  determination  the  Board 

23  shall  hold  an  administrative  hearing  and  shall  give  notice 

24  of  such  proceeding  by  certified  mail  to  the  State,  county, 
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1  and  Federal  prosecuting  officials  in  the  jurisdiction  or  juris- 

2  dictions  in  which  such  person  was  convicted.  The  Board's 

3  determination  in  any  such  proceeding  shall  be  final.  No 

4  person  shall  knowingly  permit  any  other  person  to  serve 

5  in  any  capacity  referred  to  in  clause  (1)  or  (2)  in  violation 

6  of  this  subsection.  Notwithstanding  the  preceding  provi- 

7  sions  of  this  subsection,  no  corporation  or  partnership  will 

8  be  precluded  from  acting  as  an  administrator,  trustee,  cus- 

9  todian,  counsel,  agent,  or  employee  of  any  employee  benefit 

10  plan  or  as  a  consultant  to  any  employee,  welfare,  or  pension 

11  benefit  plan  without  a  notice,  hearing,  and  determination 

12  by  the  Secretary  that  such  service  would  be  inconsistent 

13  with  the  intention  of  this  section. 

14  (b)  Any  person  who  intentionally  violates  this  section 

15  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 

16  more  than  one  year,  or  both. 

17  (c)  For  the  purposes  of  this  section: 

18  ( 1 )  A  person  shall  be  deemed  to  have  been  "con- 

19  victed"  and  under  the  disability  of  "conviction"  from 

20  the  date  of  the  judgment  of  the  trial  court  or  the  date  of 

21  the  final  sustaining  of  such  judgment  on  appeal,  which- 

22  ever  is  the  later  event;  and 

23  (2)  The  term  "consultant"  means  any  person  who, 
-!1         for  compensation,  advises  or  represents  an  employee 


741 


56 

1  benefit  plan  or  who  provides  other  assistance  to  such 

2  plan,  concerning  the  establishment  of  operation  of  such 

3  plan. 

4  (d)  This  section  shall  not  apply  to  a  conviction  for  a 

5  crime  committed  before  the  date  of  enactment  of  this  Act. 

6  ADVISORY  COUNCIL 

7  Sec.  114.  (a)  There  is  hereby  established  an  Advisory 

8  Council  on  Employee  Welfare  and  Pension  Benefit  Plans 

9  (hereinafter  referred  to  as  the  "Council")  which  shall  con- 

10  sist  of  fifteen  members  to  be  appointed  in  the  following  man- 

11  ner:  One  from  the  insurance  field,  one  from  the  corporate 

12  trust  field,  one  qualified  public  accountant   (as  defined  in 

13  section  104(a)  (3))    of  this  title,  one  qualified  actuary 

14  as  defined  in  section  104(a)  (4)  (C)  of  this  title,  two  from 

15  management,  four  from  labor,  and  two  from  other  interested 

16  groups,  all  appointed  by  the  Secretary  from  among  persons 

17  recommended  by  organizations  in  the  respective  groups ;  and 

18  three  representatives  of  the  general  public  appointed  by  the 

19  Secretary. 

20  (b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

21  Secretary  with  respect  to  the  carrying  out  of  his  functions 

22  under  this  title,  and  to  submit  to  the  Secretary  recommenda- 

23  tions  with  respect  thereto.  The  Council  shall  meet  at  least 

24  twice  each  year  and  at  such  other  times  as  the  Secretary 

25  requests.  At  the  beginning  of  each  regular  session  of  the 


742 


57 

1  Congress,  the  Secretary  shall  transmit  to  the  Senate  and 

2  House  of  Kepresentatives  each  recommendation  which  he 

3  has  received  from  the  Council  during  the  preceding  calendar 

4  year  and  a  report  covering  his  activities  under  the  title  for 

5  the  preceding  fiscal  year,  including  full  information  as  to  the 

6  number  of  plans  and  their  size,  the  results  of  any  studies 

7  he  may  have  made  of  such  plans  and  the  title's  operation  and 

8  such  other  information  and  data  as  he  may  deem  desirable  in 

9  connection  with  employee  welfare  and  pension  benefit  plans. 

10  (c)  The  Secretary  shall  furnish  to  the  Council  an  execu- 

11  tive  secretary  and  such  secretarial,  clerical,  and  other  services 

12  as  are  deemed  necessary  to  the  conduct  of  its  business.  The 

13  Secretary  may  call  upon  other  agencies  of  the  Government 

14  for  statistical  data,  reports,  and  other  information  which  will 

15  assist  the  Council  in  the  performance  of  its  duties. 

15  (d)  (1)  Members  of  the  Council  shall  each  be  entitled 

17  to  receive  the  daily  equivalent  of  the  annual  rate  of  basic  pay 

18  in  effect  for  grade  GS-18  of  the  General  Schedule  for  each 

19  day  (including  traveltime)  during  which  they  arc  engaged 
"20  m  the  actual  performance  of  duties  vested  in  the  Council. 

21  (2)  While  away  from  their  homes  or  regular  places  of 

22  business  in  the  performance  of  services  for  the  Council,  mem- 

23  bers  of  the  Council  shall  be  allowed  travel  expenses,  includ* 

24  ing  per  diem  in  lieu  of  subsistence,  in  the  same  manner  as 

25  persons  employed  intermittently  in  the  Government  service 
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1  are  allowed  expenses  under  section  5703  (b)  of  title  5  of  the 

2  United  States  Code. 

3  (e)  Section  14(a)  of  the  Federal  Advisory  Committee 

4  Act  (relating  to  termination)  shall  not  apply  to  the  Council. 

5  REPEAL  AND  EFFECTIVE  DATE 

6  Sec.  115.  (a)  The  Welfare  and  Pension  Plans  Disclo- 

7  sure  Act  is  repealed;  except  that  such  Act  shall  continue  to 

8  apply  to  any  conduct  which  occurred  before  the  effective  date 

9  of  this  Act. 

10  (b)   Except  as  provided  in  subsection  (c),  this  Act 

11  (including  the  repeal  made  by  subsection  (a)  )  shall  take 

12  effect  six  months  after  the  date  of  enactment  of  this  xVct. 

13  (c)  The  provisions  of  this  Act  authorizing  the  Secretary 

14  to  promulgate  regulations  shall  take  effect  on  the  date  of  this 

15  Act. 

16  (d)  In  order  to  provide  for  an  orderly  disposition  of 

17  any  investments  held  on  the  date  of  enactment  of  this  Act, 

18  the  retention  of  which  would  be  prohibited  by  section 

19  111(b)  (1)  (C) ,  and  in  order  to  protect  the  interest  of  the 

20  fund  and  its  participants  and  its  beneficiaries,  a  fiduciary  may 

21  in  his  discretion  effect  the  disposition  of  such  investment 

22  within  three  years  after  the  date  of  enactment  of  this  Act  or 

23  within  such  additional  time  as  the  Secretary  may  by  rule  or 

24  regulation  allow,  and  such  action  shall  be  deemed  to  be  in 

25  compliance  with  section  111(b)  (1)  (c). 
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1  TITLE  II— VESTING 

2  COVEEAGE 

3  Sec.  201.  (a)  Except  as  provided  in  subsections  (b) 

4  this  title  shall  apply  to  any  employee  pension  benefit  plan — 

5  (1)  if  it  is  established  or  maintained  by  an  em- 

6  ployer  engaged  in  commerce  or  in  any  industry  or 

7  activity  affecting  commerce  or  by  such  employer  to- 

8  gether  with  any  employee  organization  representing 

9  employees  engaged  in  commerce  or  in  any  industry  or 

10  activity  affecting  commerce ;  or 

11  (2)  if  such  plan  is  established  or  maintained  by  any 

12  employer  or  by  any  employer  together  with  any  em- 
1;5  ployee  organization  and  if,  in  the  course  of  its  activities, 

14  such  plan  directly  or  indirectly,  uses  any  means  or 

15  instruments  of  transportation  or.  communication  in  inter* 

16  state  commerce1  or  the  mails. 

17  (b)  This  title  shall  not  apply  to  any  employee  pension 

18  benefit  plan  if — 

19  ( 1 )  such  plan  is  established  or  maintained  by  the 

20  Federal  Government  or  by  the  government  of  a  State 

21  or  by  a  political  subdivision  of  a  Si  ale.  or  by  any  agency 

22  or  instrumentality  of  any  of  the  above; 

23  (2)  such  plan  is  established  and  maintained  outside 

24  tile  United  Stales  primarily  for  the  benefit  of  persons 

25  who  arc  not  citizens  of  the  United  States;  or 
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1  (3)  such  plan  provides  contributions  or  benefits 

2  exclusively  for  a  sole  proprietor  or,  in  the  case  of  a 

3  partnership,  exclusively  for  one  or  more  partners  each 

4  of  whom  owns  more  than  10  per  centum  of  either  the 

5  capital  interest  or  the  profits  interest  in  such  partnership ; 

6  (4)  if  each  participant  in  such  plan  is  also  a  partici- 

7  pant  in  a  primary  retirement  plan  as  described  in  sub- 

8  paragraph  111(b)  (3)  (D)  of  title  I  of  this  Act  and 

9  such  plan  provides  for  class  year  vesting  wherein  the 

10  contributions  become  nonforfeitable  within  five  years  of 

11  the  date  made. 

12  ELIGIBILITY  REQUIREMENTS 

13  Sec.  202.  No  pension  plan  to  which  this  title  applies 

14  may  provide  as  a  condition  for  eligibility  to  participate  in 

15  such  plan  and  accrue  benefits  a  period  of  full-time  employ- 

16  ment  longer  than  one  year  and  attainment  of  'an  age  higher 

17  than  age  twenty-five  (whichever  last  occurs) . 

18  NONFORFEITABLE  BENEFITS 

19  Sec.  203.  (a)  Every  pension  plan  subject  to  this  title 

20  shall  provide  rights  to  participants  to  receive  nonforfeitable 

21  pension  benefits  as  follows : 

22  (1)  Every  plan  created  before  the  enactment  of  this 

23  Act  shall  provide  that  participants  are  entitled  to  nonforfeit- 

24  able  benefits  in  accordance  with  one  of  the  following 

25  alternatives : 
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1  (A)   After  a  specified  period  of  service  not  ex- 

2  ceeding  ten  years,  a  participant  shall  be  entitled  to 

3  nonforfeitable  benefits  equal  to  not  less  than  50  per 

4  centum  of  the  entire  accrued  portion  of  the  regular 

5  retirement  benefit,  which  percentage  shall  increase  at 

6  a  rate  equivalent  to  10  percentage  points  for  each  full 

7  year  of  service  under  the  plan  after  this  title  first  applies 

8  to  the  plan,  so  that  the  percentage  will  reach  100  per 

9  centum  no  more  than  five  years  after  such  date;  or 

10  (B)  A  participant  shall  be  entitled  to  nonforfeit- 

11  able  benefits  equal  to  the  entire  accrued  portion  of  the 

12  regular  retirement  benefit  at  the  expiration  of  a  period  of 

13  service  of  twenty  years  (or  any  lesser  period  of  service 
specified  in  the  plan  on  the  date  of  enactment  of  this 

15         Act) ,  which  period  shall  be  reduced  to  a  ten-year  period 
at  an  annual  rate  determined  under  the  following  table : 

And  if  the  total  number  of  years  plan  was  in  existence  prior  to  the  date  this  title  first 
applies  to  such  plan  is— 


the  date  this  title  first  applies 


to  the  plan  is—  Then  the  period  shall  be  reduced  at  an  annual  rate  of— 


1   222222222  2 

2   1          1          2          2          2          2          2          2          2  2 

3   1         1          1         1         2         2         2         2         2  2 

4   1         1         1         1         1         1         2         2         2  2 

5   111111112  2 

6   11111111   

7   111111   

8   1111   

9   I  1   

10  


17  (C)  The  plan  may  provide,  after  a  specified  period 


18         of  service,  for  nonforfeitable  benefits  equal  to  the  entire 


19         accrued  portion  of  the  regular  retirement  benefit,  if 


20         such  method  of  providing  benefits  is  approved  by  the 
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1  Secretary,  after  notice  and  opportunity  to  be  heard,  as 

2  substantially  consistent  with  the  purposes  of  this  section 

3  as  expressed  in  paragraphs    (A)    and    (B)    of  this 

4  paragraph. 

5  (2)  Every  pension  plan  created  on  or  after  the  date  of 


6  enactment  of  this  Act  shall  provide  that  the  rights  of  the 

7  employees  to  receive  the  entire  accrued  portion  of  their 

8  regular  retirement  benefits  shall  be  nonforfeitable  after  a 

9  specified  period  of  service  not  to  exceed  ten  years. 


10  (b)  In  computing  the  period  of  service  under  the  plan, 

11  an  employee's  entire  service  with  the  employer  or  employers 

12  contributing  to  or  maintaining  the  plan  shall  be  considered, 

13  except  the  following  may  be  disregarded  : 

14  ( 1 )  service  prior  to  age  25 ; 

15  (2)  service  daring  which  the  employee  declined  to 

16  contribute  to  a  plan  requiring  employee  contributions; 

17  (3)  sendee  with  a  predecessor  of  the  employer 

18  contributing  to  or  maintaining  the  plan  (except  where 

19  the  plan  of  the  predecessor  has  been  continued  in  effect 

20  by  the  successor  employer)  ;  and 

21  (4)  service  broken  by  periods  of  suspension  of  em- 

22  ployment,  if  the  rules  governing  such  breaks  in  service 

23  (A)  are  not  unreasonable  or  arbitrary,  and  (B)  meet 

24  standards  prescribed  by  rules  of  the  Secretary;  but  (C) 

25  all  service  subsequent  to  four  consecutive  years  of  service, 
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1  without  regard  to  any  subsequent  periods  of  suspension 

2  of  employment,  shall  be  considered  in  computing  the 

3  period  of  service  under  the  plan. 

4  (c)  Nothing  contained  in  this  title  shall  be  construed  to 

5  prohibit  any  plan  provision  adopted  pursuant  to  regulations 

6  of  the  Secretary  of  the  Treasury  or  his  delegate  under  section 

7  401  (a)  (4)  of  the  Internal  Revenue  Code  of  1954  to  pre- 

8  elude  discrimination. 

9  (d)  No  pension  plan  subject  to  this  title  to  which  em- 

10  ployees  contribute  shall  provide  for  forfeiture  of  benefits 

11  which  accrued  during  participation  in  the  plan  by  the  em- 

12  ployee  and  which  were  attributable  to  employer  contribu- 

13  tions,  solely  because  of  withdrawal  by  such  employee  of 

14  amounts  attributable  to  his  own  contributions. 

15  (e)  Every  pension  plan  (other  than  a  profit-sharing, 

16  savings,  or  other  plan  which  provides  an  individual  account 

17  for  each  participant  and  where  the  benefits  payable  at  or  after 

18  retirement  are  based  solely  upon  the  amount  contributed  to 

19  the  participant's  account  and  any  accumulated  investment 

20  gains  or  losses  thereon)  must  provide  for  a  defined  benefit 

21  which  is  associated  with  not  more  than  thirty  years  of  service 

22  and  must  provide  for  a  method  of  accruing  benefits,  based  on 

23  years  of  service,  for  each  participant  who  serves  less  than 

24  thirty  years.  The  method  of  accruing  benefits  shall  provide 
2-")  for  an  accrual  rate  which  is  constant  for  the  tenth  through 
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1  thirtieth  years  of  service  and  which  is  not  higher  for  any  year 

2  after  the  thirtieth  year  of  service  than  it  was  for  years  be- 

3  tween  the  tenth  and  thirtieth  years.  In  addition,  the  highest 

4  rate  of  accrual  for  any  year  may  not  be  more  than  125  per 

5  centum  of  the  lowest  rate  for  any  year  for  which  benefits  are 

6  accrued. 

7  DISTRIBUTION  OF  NONFORFEITABLE  BENEFITS  TO 

8  TERMINATING  PARTICIPANTS 

9  Sec.  204.  (a)  Nonforfeitable  benefits  accrued  by  termi- 

10  nated  participants  may  be  distributed  in  the  manner  set  forth 

11  in  the  plan  for  payment  of  regular  retirement  benefits ;  except 

12  that  ( 1 )  distribution  of  such  benefits  shall,  at  the  election  of 

13  the  terminated  participant,  commence  not  later  than  the 

14  earlier  of  the  first  date  that  an  active  participant,  with  the 

15  same  credited  service  under  the  plan,  could  have  exer- 

16  cised  any  option  under  the  plan  to  receive  regular  retire- 

17  ment  benefits,  or  age  sixty-five,  and  (2)  the  manner  of  dis- 

18  tribution  set  forth  in  the  plan  shall  be  the  same  for  the  benefits 

19  payable  to  both  those  who  were  participants  within  the 

20  twelve  months  immediately  prior  to  making  application  to 

21  receive  regular  retirement  benefits  and  those  who  termi- 

22  nated  participation  prior  to  the  twelve  months  preceding 

23  application  to  receive  regular  retirement  benefits. 

24  (b)  Nothing  herein  shall  be  construed  to  prohibit  any 

25  employee  pension  plan  from  providing  a  reduction  to  the 
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1  benefit  to  be  paid  any  participant  on  account  of  such  re- 

2  cipient's  receipt  of  benefits  under  the  Social  Security  Act  if — 

3  (1)  in  the  case  of  a  participant  who  is  receiving 

4  benefits  under  such  plan  on  the  effective  date  of  this 

5  title,  such  benefit  is  not  decreased  by  any  subsequent 

6  increase  in  benefits  received  under  the  Social  Security 

7  Act  ;  and 

8  (2)  in  the  case  of  a  participant  entitled  to  a  non- 

9  forfeitable  benefit  who  terminates  after  the  effective 

10  date  of  this  title,  such  benefit  is  not  decreased  by 

11  any  subsequent  increases  in  the  benefit  levels  offered 

12  under  the  Social  Security  Act  after  the  date  of  such 

13  termination;  and 

14  (3)  in  the  case  of  a  participant  other  than  one  de- 

15  scribed  in  paragraph  (1)  above  entitled  to  a  nonfor- 

16  feitable  benefit  who  has  terminated  prior  to  the  effective 

17  date  of  this  title,  such  benefit  is  not  decreased  by  any 

18  subsequent  increases  in  the  benefit  levels  offered  under 

19  the  Social  Security  Act  following  such  effective  date; 

20  and 

21  (4)   in  the  case  of  a  participant  other  than  one 

22  described  in  paragraphs  (2)  and  (3)  above  entitled  to 

23  an  immediate  benefit  upon  termination,  such  benefit  is 

24  not  decreased  by  any  subsequent  increase  in  benefit 
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1  levels  offered  under  the  Social  Security  Act  following 

2  the  date  of  such  termination. 

3  EFFECTIVE  DATE 

4  Sec.  205.  (a)  Except  as  provided  in  subsection  (b), 

5  this  title  shall  take  effect  on  the  date  of  enactment. 

6  (b)  This  title  shall  first  apply  to  a  plan  in  effect  on 

7  the  date  of  enactment  of  this  Act  two  years  after  the  date 

8  of  enactment  of  this  Act;  except  that  in  the  case  of  a  plan 

9  created  or  operated  under  a  collective-bargaining  agreement 
10  in  existence  as  of  the  date  of  enactment  of  this  Act,  the  pro- 
H  visions  of  this  title  shall  apply  five  years  after  the  date  of 

12  enactment  of  this  Act. 

13  TITLE  III— FUNDING 

14  COVERAGE 

15  Sec.  301.  (a)  Except  as  provided  in  subsections  (b) 

16  and  (c) ,  this  title  shall  apply  to  any  employee  benefit 
™  pension  plan — 

18  (1)  if  it  is  established  or  maintained  by  any  em- 

19  ploycr  engaged  in  commerce  or  in  any  industry  or 

20  activity  affecting  commerce  or  by  such  employer  to- 

21  gether  with  any  employee  organization  representing 

22  employees  engaged  in  commerce  or  in  any  industry  or 

23  activity  affecting  commerce ;  or 

24  (2)  if  such  plan  is  established  or  maintained  by  any 

25  employer  or  by  any  employer  together  with  any  em- 
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1  ployee  organization  and  if,  in  the  course  of  its  activities, 

2  such  plan,  directly  or  indirectly,  uses  any  means  or 

3  instruments  of  transportation  or  communication  in  inter- 

4  state  commerce  or  the  mails. 

5  (b)  This  title  shall  not  apply  to  any  employee  pension 

6  benefit  plan  if — 

7  (1)  such  plan  is  established  or  maintained  by  the 

8  Federal  Government,  by  the  government  of  a  State,  or 

9  by  a  political  subdivision  of  a  State,  or  by  any  agency 

10  or  instrumentality  of  any  of  the  above; 

11  (2)  such  plan  is  established  and  maintained  outside 

12  the  United  States  primarily  for  the  benefit  of  persons 

13  who  are  not  citizens  of  the  United  States ;  or 

14  (3)  such  plan  provides  contributions  or  benefits 

15  exclusively  for  a  sole  proprietor;  or,  in  the  case  of  a 

16  partnership,  exclusively  for  one  or  more  partners  each 

17  of  whom  owns  more  than  10  per  centum  of  either  the 

18  capital  interest  or  the  profits  interest  in  such  partnership. 

19  capital  interest  or  the  profits  interest  in  such  partership, 

20  or 

21  (4)  such  plan  is  established  or  maintained  by  an 

22  employee  organization  and  is  administered  and  financed 
o;j  solely  by  coluntary  contributions  from  its  members. 

24  (0)  This  title  shall  not  apply  to  any  employee  pension 

25  benefit  plan  if  the  plan  is  a  profit-sharing,  savings,  or  other 
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1  plan  which  provides  an  individual  account  for  each  partici- 

2  pant  and  where  the  benefits  payable  at  or  after  retirement 

3  are  based  solely  upon  the  amount  contributed  to  the  partici- 

4  pant's  account  and  any  accumulated  investment  gains  or 

5  losses  thereon. 

6  FUNDING  SCHEDULE 

7  Sec.  302.   (a)  Every  employee  pension  benefit  plan 

8  subject  to  this  title  shall  provide  for  a  minimum  annual  level 

9  of  contributions  for  each  plan  year  beginning  with  the  first 

10  plan  year  following  enactment  of  this  title,  of  at  least  the 

11  greater  of — 

12  (1)  The  sum  of— 

13  (A)  the  normal  service  costs  for  such  year;  and 

14  (B)  interest  on  the  unfunded  portion  of  the  ac- 

15  crued  liability  (if  any)  computed  under  the  actuarial 

16  cost  method  used  to  determine  normal  service  costs ;  and 

17  (C)  a  special  payment,  which,  when  added  to  the 

18  interest  paid  under  paragraph  (B)  of  this  subsection, 

19  is  equal  to  (i)  the  unfunded  portion  of  the  accrued 

20  liability  (if  any),  computed  under  the  actuarial  cost 

21  method  used  to  determine  normal  service  costs,  divided 

22  by  (ii)  the  present  value  of  an  annuity  certain  using  an 

23  interest  rate  equal  to  the  interest  rate  used  in  valuing 

24  the  accrued  liability  and  a  period  of  years  not  greater 

25  than — 
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1  (I)  in  the  case  of  any  unfunded  accrued  liabil- 

2  ity  existing  on  the  effective  date  of  this  title,  forty 

3  years;  or 

4  (II)  in  the  case  of  any  other  unfunded  accrued 

5  liability  other  than  a  liability  described  in  (i)  above; 

6  a  period  of  years  not  to  exceed  the  difference  be- 

7  tween  the  average  attained  age  of  the  active  par- 

8  ticipants  in  the  plan  and  the  regular  retirement 

9  age,  as  of  the  valuation  date,  but  not  less  than 

10  thirty  years  or; 

11  (2)  The  excess,  if  any,  of  the  present  value  of  all  non- 


12  forfeitable  benefits  in  the  plan  over  the  present  value  of  the 

13  assets  computed  by  a  qualified  actuary  for  the  fiscal  year, 

14  divided  by  the  present  value  of  an  annuity  certain  utilizing  an 

15  interest  rate  equal  to  the  interest  rate  used  in  calculating  the 

16  actuarial  liabilities  and  using  a  period  of  years  not  to  exceed 

17  twenty. 


18  (A)  The  present  value  of  nonforfeitable  benefits  for 

19  the  purpose  of  this  paragraph  shall  be  computed  utilizing 

20  only  an  assumed  rate  of  interest  not  greater  than  the 

21  interest  rate  used  in  calculating  the  accrued  liability  and 

22  appropriate  mortality  assumptions. 

23  (B)  The  excess  computed  under  this  paragraph 

24  shall  not  be  larger  than  the  excess  of  the  accrued  liability 

25  of  the  plan  computed  under  the  entry  age  normal  actu- 
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1  arial  cost  method  for  all  projected  benefits  over  the 

2  present  value  of  plan  assets. 

3  (b)  Nothing  in  this  section  shall  require  a  contribution 

4  to  an  employee  pension  benefit  plan  in  excess  of  the  maxi- 

5  mum  deduction  available  under  section  404  of  the  Internal 

6  Revenue  Code  of  1954  for  such  plan  in  any  fiscal  year. 

7  ENFORCEMENT  OF  FUNDING  STANDAKDS 

8  Sec.  303.  (a)  When  the  pension  plan's  level  of  fund- 

9  ing  fails  to  meet  the  requirements  of  subparagraphs  (A)  and 

10  (B)  of  section  302(a)  (1),  the  administrator  shall  take 

11  such  steps  as  are  necessary  to  bring  the  level  of  funding  into 

12  conformity  with  the  benefits  offered  by  the  plan.  He  shall 

13  take  whatever  actions  are  necessary  to  protect  the  rights  of 

14  all  plan  participants  but  shall  first  make  secure  the  interests 

15  of  those  participants  whose  rights  have  become  notoforfeit- 

16  able.  The  administrator  is  specifically  authorized  where  neces- 

17  sary  to  undertake  to  secure  additional  levels  of  funding  from 

18  the  sponsoring  employer  or  employers  to  the  full  extent 

19  possible,  to  amend  the  plan's  benefit  schedule  so  as  to  reduce 

20  the  value  of  the  accrued  and  nonforfeitable  regular  retire- 

21  ment  benefits,  suspend  the  further  accumulation  of  regular 

22  retirement  benefits  under  the  plan,  suspend  or  terminate  the 

23  operation  of  the  plan  or  to  take  any  other  action  in  conformity 

24  with  this  act  which  is  necessary  to  secure  the  rights  of  the 

25  participants  to  regular  retirement  benefits. 
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1  (b)  When  the  contributions  to  a  pension  plan  fall  below 

2  amounts  necessary  to  meet  the  requirements  of  section  302, 

3  other  than  those  in  subparagraph  (1)  (A)  and  (B)  of  sec- 

4  tion  302  (a) ,  the  administrator  shall  take  such  steps  as  are 

5  necessary  to  guarantee  that — 

6  (1)  the  rights  of  each  participant  to  nonforfeitable 

7  benefits  accrued  to  the  date  of  such  failure  to  make  ap- 

8  propriate  contributions,  to  the  extent  then  funded,  or 

9  (2)  the  rights  of  each  participant  to  the  amounts 

10  credited  to  his  account  at  such  time, 

11  are  secure  in  the  event  of  the  plan's  termination.  The  adminis- 

12  trator  shall  take  such  action  for  the  benefit  of  all  plan  par- 

13  ticipants,  but  shall  first  make  secure  the  interest  of  those  par- 

14  ticipants  whose  rights  to  regular  retirement  benefits  have 

15  become  nonforfeitable  under  the  terms  of  the  plan. 

16  (c)  When  a  plan  fails  to  meet  the  funding  require- 

17  ments  of  section  302  for  five  consecutive  years  the  adminis- 

18  trator  shall  amend  the  benefit  schedule  of  such  plan  to  re- 

19  duce  the  value  of  the  accrued  liabilities  to  such  an  extent 

20  as  is  necessary  to  bring  the  plan's  funding  schedule  into 

21  conformity  with  the  requirements  of  section  302  (a) . 

22  (d)  Whenever  the  administrator  determines  that  the 
2:1  funding  requirements  under  section  302  (a)  have  not  been 

24  met,  he  shall  so  notify  the  Secretary  and  each  participant 

25  within  sixty  days  and  in  the  event  that  any  action  is  taken 
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1  by  the  administrator  pursuant  to  this  section  he  shall  inform 

2  the  Secretary  and  each  participant  of  such  action  and  the 

3  reason  for  such  action  within  sixty  days. 

4  (e)  In  the  event  the  Secretary  receives  a  notification 

5  required  under  section  303  (d)  he  may  require  the  admin- 

6  istrator  to  make  such  additional  reports  as  he  determines 

7  are  necessary  to  fully  disclose  the  extent  of  the  level  of 

8  funding  of  the  plan,  the  adequacy  of  protection  afforded 

9  the  participants  and  the  adequacy  of  the  remedy  proposed 

10  by  the  administrator. 

11  EFFECTIVE  DATE 

12  Sec.  304.  (a)  Except  as  provided  in  subsection  (h), 

13  this  title  shall  take  effect  on  the  date  of  enactment. 

14  (b)  (1)  This  title  shall  first  apply  to  a  plan  in  effect 

15  on  the  date  of  enactment  of  this  Act  two  years  after  the  date 

16  of  enactment  of  this  Act;  except  that  in  the  case  of  a  plan 

17  created  or  operated  under  a  collective-bargaining  agreement 

18  in  existence  as  of  the  date  of  enactment  of  this  Act  but  due 

19  to  expire  after  such  date,  the  provisions  of  this  title  shall  ap- 

20  ply  five  years  after  the  date  of  enactment  of  this  Act. 

21  (2)  Notwithstanding  paragraph  (1)  of  this  subsection, 

22  commencing  with  the  date  of  enactment  of  this  Act  and 

23  prior  to  the  effective  date  of  this  title  any  plan  in  effect  on 

24  the  date  of  enactment  of  this  title  shall  provide  for  a  mini- 

25  mum  level  of  contributions  equal  to  or  greater  than  the 
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1  sum  of  the  normal  service  cost- and  interest  on  the  unfunded 

2  liability  as  described  in  subparagraphs  (1)  (A)  and  (1) 
a  (B)  of  section  302  (a)- of  this  title. 

4  TITLE  IV— FLAX  TERMINATION  INSURANCE 

5  PROGRAM  ESTABLISHED 

6  Sec.  401.  There  is  hereby  established  a  program  to  be 

7  known  as  the  "Private  Pension  Plan  Termination  Insurance 

8  Program"   (hereinafter  referred  to  as  the  "Insurance  Pro- 

9  gram"),  which  shall- be  administered  by  and  under  the 
10  direction  of  the  Secretary. 


11  CONDITIONS  OF  INSURANCE 

12  Sec.  402.  (a)  The  insurance  program  shall  insure  par- 

13  ticipants  and  beneficiaries  of  those  plans  registered  under 

14  this  Act  ?against  loss  of  benefits  derived  from  vested  rights 

15  which  arise  from  the  termination  of  such  plans. 

16  (b)   The  rights  of  participants  and  beneficiaries  of  a 

17  registered  pension  plan  shall  be  insured  under  the  insurance 
18-  program  only  to  the  extent  that — 

19  (1)  such  rights  are  not  vested  after  a  lesser  period 

20  than  is  required  by  this  Act; 

21  (2)  such  rights  as  provided  for  in  the  plan  do  not 

22  exceed:  (A)  in  the  case  of  a  right  to  a  monthly  retire- 

23  merit  or  disability  benefit  for  the  employee  himself,  the 

24  lesser  of. 60  per  centum  of  the  average  monthly  wage 

25  he  received  from  the  contributing  employer  in  the  five- 
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1  year  period  after  the  registration  date  of  the  plan  for 

2  which  his  earnings  were  its  greatest,  or  $500  a  month ; 

3  (B)  in  the  case  of  a  right  of  one  or  more  dependents 

4  or  members  of  the  participant's  family,  or  in  the  case  of 

5  a  right  to  a  lump-sum  survivor  benefit  on  account  of 

6  the  death  of  a  participant,  an  amount  no  greater  than 

7  the  amount  determined  under  clause  (A)  ; 

$  (3)  the  plan  is  terminated  more  than  five  years 

9  after  the  date  of  its  establishment  or  its  initial  rcgistra- 

10  tion  with  the  Secretary,  except  that  the  Secretary  may 

11  in  his  discretion  authorize  insurance  payments  in  such 

12  amounts  as  may  he  reasonable  to  any  plan  terminated 

13  in  less  than  three  years  after  the  date  of  its  initial 

14  registration  with  the  Secretary  where  (A)  such  plan 

15  has  been  established  and  maintained  for  more  than 

16  three  y ears  prior  to  its  termination ; 

17  (4)  such  rights  were  created  by  a  plan  amend' 

18  ment  which  took  effect  more  than  five  years  imme* 

19  diately  preceding  termination  of  such  plan ;  and 

20  (5)  such  rights  do  not  accrue  to  the  interest  of 

21  a  participant  who  is  the  owner  of  10  per  centum  or 

22  more  of  the  voting  stock  of  the  employer  contributing 

23  to  the  plan,  or  of  the  same  percentage  interest  in  a 

24  partnership  contributing  to  the  plan ;  and 

25  (6)  such  benefits  are  not  accrued  on  account  of 
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1  past  seryioe  credited  to  the  participant  within  the  ten 

2  years  preceding  termination  of  &e  plan. 

3  ASSESSMENTS  ANP  P«EMUTW 

4  Hec,  403,  (a)  Upon  registration  with  the  Secretary, 

5  each  plan  shall  pay  a  iiniform  assessment  to  the  insur- 

6  ance  program  as  prescribed  hy  the  Secretary  to  cover  the 

7  administrative  costs  of  the  insurance  program. 

8  (b)  ( 1)  Each  registered  pension  plan  shall  pay  an  annual 

9  premium  for  insurance  at  uniform  rates  established  by  the 
10  Secretary  based  upon  the  amount  of  unfunded  vested  lia* 
U  hilities  suhjeot  to  insurance  under  section  202. 

12  (2)  For  the  three-year  period  immediately  following 

13  the  effective  date  of  this  title,  such  premium  shall  not 

14  exceed  0.2  per  centum  of  a  plan's  aetuarially-projeeted  uu- 

15  funded  vested  liabilities  subject  to  insurance  under  section 

16  202, 

17  (3)  (A)  The  Secretary  is  authorized  to  prescribe  dM? 

18  ferent  uniform  premium  rates  after  the  initial  three-year  pe- 

19  riod  based  upon  experience,  expectations  of  continuation  of 

20  the  business  enterprise  of  the  plan  sponsor  or  sponsors,  ex- 

21  pectations  of  the  voluntary  continuation  of  the  plan,  and 

22  other  relevant  factors. 

23  (B)  Any  new  rates  prescribed  by  the  Secretary  shall  be 

24  effective  at  the  end  of  the  lirst  period  of  sixty  calendar  days  of 

25  continuous  session  of  the  Congress  after  the  date  on  which 


761 


76 

1  the  proposed  rates  ar,e  published  in  *  the  Federal  Register, 

2  unless  between  the'  date  of  'such  publication  -and  the  end  of 

3  the  sixty-day  period,  ^either  House  passes'  a  resolution  stating 

4  in  substance  that  that  House  does  not  favor  the  proposed 

5  rate  change.  .;  . 

6  (C)  For  the  purpose  of  subparagraph  (B)  — 

7  (i)  continuity  of  a  session  is  broken- only  by  an 

8  adjournment  sine  die;  and 

9  (ii)  the  days  Km  which  either  House  is  not  in  ses- 

10  sion  because  of  an  adjournment  of  more  than  three  days 

11  to  a  day  certain  are  excluded  in  the  computation  of  the 

12  sixty-day  period. 

13  (c)  Assessments  and  premiums  referred  to  in  this  sec- 

14  tion  shall  be  prescribed  by  the  Secretary  only  after  con^ 
15'  sultation  with  appropriate  -Government  agencies  and  private 

16  persons  with  expertise  on  matters  relating  to  assessment  and 

17  premium  structures  in  insurance  and  related  matters,  and 

18  after  notice  to  all  interested  persons  and  parties. 

19  PAYMENT  OF  INSUEANCE 

20  Sec.  404.  (a)  No  plan  insured  under,  this  title  shall  ter- 

21  minate  without  approval  of  the  Secretary.  The  Secretary 

22  shall  not  approve  a  plan  termination  unless  he  is  satisfied  that 

23  the  requirements  of  this  Act  and  those  of  the  Welfare  and 

24  Pension  Plans  Disclosure  Act  have  been  complied  with  and 
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1  that  such  termination  is  not  designed  to  avoid  or  circumvent 

2  the  purposes  of  this  Act. 

3  {b)  As  determined  by  the  Secretary,  subject  to  the  con- 

4  ditions  specified  in  section  202,  the  amount  of  insurance  pay- 

5  able  under  the  insurance  program  shall  be  the  difference 
(i  between  the  realized  value  of  the  plan's  assets  and  the  amount 

7  of  vested  liabilities  under  the  plan. 

8  '  RECOVERY  ' 

9  Sec.  405.  (a)  Where  the  employer  or  employers  con- 

10  tributihg  to  the  terminating  plan  or  who  terminated  the  plan 

11  are  not  insolvent  (within  the  meaning  of  section  1(19)  of 

12  the  Bankruptcy  Act) ,  such  employer  of  employers  shall  be 

13  liable  to  reimbuise  the  insurance  program  for  any  insurance 

14  benefits  paid  by  the  program' to- the  beneficiaries  of  such 

15  terminated  plan  to  the  extent  provided  in  this  section. 

16  (b)  An  employer,  determined  by  the  Secretary  to  be 

17  liable  for  reimbursement  under  subsection  (a) ,  shall  be  liable 

18  to  pay  a  percentage  of  the  terminated  plan's  unfunded  vested 

19  'liabilities  equal  to  100  per  centum. 

20  (c)  The  Secretary  is  authorized  to  make  arrangements 

21  with  employers,  liable  under  subsection  (a)  for  reimbursfe- 

22  toeril  of  insurance  paid  by  the  Secretary  including  arrange- 

23  merits  for  deferred  payment  on  such  terms  and  for  such 

24  periods  as  are  deemed  equitable  and  appropriate. 
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1  PENSION  BENEFIT  INSURANCE  FUND 

2  Sec.  406.   (a)   There  is  hereby  created  within  the 

3  Treasury  a  separate  fund  for  pension  benefit  insurance  to  be 

4  known  as  the  Pension  Benefit  Insurance  Fund  (hereafter  in 

5  this  section  called  the  fund)  which  shall  be  available  to  the 

6  Secretary  without  fiscal  year  limitation  for  the  purposes  of 

7  this  title. 

8  (b)  All  amounts  received  as  premiums,  assessments,  or 

9  fees,  and  any  other  moneys,  property*  or  assets  derived  from 

10  operations  in  connection  With  this  title  shall  be  deposited  in 

11  the  fund. 

12  (c)  All  claims*  expenses,  and  payments  pursuant  to 

13  operation  of  the  program  under  this  title  shall  b&  paid  from 

14  the  fund.  From  time  to  time,  and  at  least  at  the  close  of  each 

15  fiscal  year,  the  Secretary  shall  pay  from  the  fund  into  the 

16  Treasury  as  miscellaneous  receipts  interest  on  the  cumulative 

17  amount  of  appropriations  provided  as  capital  to  the  fund, 

18  less  the  average  undisbursed  cash  balance  in  the  fund  during 

19  the  year.  The  rate  of  such  interest  shall  be  determined  by 

20  the  Secretary  of  the  Treasury,  taking  into  consideration 

21  the  average  market  yield  during  the  month  preceding  each 

22  fiscal  year  on  outstanding  marketable  Treasury  obligations. 

23  Interest  payments  may  be  deferred  with  the  approval  of  the 

24  Secretary  of  the  Treasury,  but  any  interest  payments  so 

25  deferred  shall  themselves  bear  interest. 
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1  (d)  All  moneys  of  the  fund,  except  appropriated  funds, 

2  may  be  invested  in  obligations  of  the  United  States  or  in 

3  obligations  guaranteed  as  to  principal  and  interest  by  the 

4  United  States* 

5  TITLE  V— GENERAL  PROVISIONS 

6  VAEIATIONS;  APPEALS  BOARD 

1  Sec.  501.  (a)  The  Secretary  on  his  own  motion  or  after 

8  having  received  the  petition  of  an  administrator  may,  after 

9  giving  interested  persons  an  opportunity  to  be  heard,  and  in 

10  accordance  with  the  provisions  of  subsection  (b)  or  (c) 

11  below,  prescribe  an  alternative  method  for  satisfying  any 

12  requirement  of  title  II  or  III*  or  gection  112,  with  respect 

13  to  any  pension  plan  or  any  type  of  pension  plan  subject  to 

14  title  II  or  III  or  section  112. 

15  (b)  The  Secretary  may  prescribe  an  alternative  method 

16  for  satisfying  the  requirements  of  title  II  or  III,  or  section 

17  112,  for  such  limited  period  of  time  as  is  necessary  or  ap^ 

18  propriate  to  carry  out  the  purposes  of  this  Act  and  which 

19  will  provide  adequate  protection  to  the  participants  and 

20  beneficiaries  in  the  plan,  whenever  he  finds  that  the  appli- 

21  cation  of  title  II  or  III,  or  section  112,  would— 

22  ( 1 )  increase  the  costs  of  the  parties  to  tbe  plan  to 
W>  such  an  extent  thnt  there  would  result  0  substantial 
24  ri*k  to  tbe  voluntary  continuation  of  the  plan  of  a  sub- 
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1  stantial  curtailment  of  pension  benefit  levels  or  the  levels 

2  of  employees'  compensation,  or 

3  1  (2)  impose  unreasonable  administrative  burdens 

4  with  respect  to  the  operation  of  the  plan,  having  due 

5  regard  to  the  particular  characteristics  of  the  plan  or 

6  the  type  of  plan  involved ; 

7  and  where  the  application  of  title  II  or  III  or  section  112 

8  or  discontinuance  of  the  plan  would  be  adverse  to  the  inter- 

9  ests  of  all  plan  participants. 

10  -  ( c )  There  is*  hereby  established  a  *  Variation  Appeals 

11  Board  which  shall  hear  and  determine  appeals  from  decisions 

12  denying  grants  of  variations  in  accordance  with  procedures 

13  promulgated  by  the  Secretary  pursuant  to  regulation.  Such 

14  Board  shall  include  the  Secretary  of  Labor  or  his  designee, 

15  -  the  Secretary  of  Commerce  or  his  designee,  and  a  person 

16  i  jointly  selected  by  the  Secretaries  of  Labor  and  Commerce 

17  from  outside  the  Federal  Government  who  is,  by  reason  bi 

18  training  or  experience,  or  both;  familiar  with  and  competent 

19  to  deal  with,  problems  involving  employees'  pension  plans, 

20  The  Secretary  of  >  Labor  or  his  designate  shall  serve  as  pre- 

21  siding  officer  on  such  Board.  Such  non-Federal  Government 

22  member  of  the  Board  shall  be  compensated  at  a  rate  fixed 

23  by  the  Secretary  but  not  in  excess  of  the  maximum  rate  of 

24  pay  for  grade  GS-18  as  provided  under  section  5332  of  title 

25  5  of  the  United  States  Code  for  each  day  he  is  engaged  in 
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1  the  work  of  the  Board  and,  while  serving  away  from  his 

2  home  or  regular  place  of  business,  may  be  allowed  travel 

3  expenses,  including  per  diem  in  lieu  of  subsistence,  as  au- 

4  thorized  by  section  5703  of  title  5,  United  States  Code,  for 

5  persons  in  the  Government  employed  intermittently. 

6  STUDIES 

7  Sec.  502.  The  Secretary  is  authorized  and  directed  to 

8  undertake  research  studies  relating  to  pension  plans,  includ- 

9  ing  but  not  limited  to  (1)  the  effects  of  this  Act  upon  the 

10  provisions  and  costs  of  pension  plans,  (2)  the  role  of  private 

11  pensions  in  meeting  the  economic  security  needs  of  the 

12  nation,  and  (3)  the  operation  of  private  pension  plans  in- 

13  eluding  types  and  levels  of  benefits,  degree  of  reciprocity  or 

14  portability,  and  financial  characteristics  and  practices,  and 

15  methods  of  encouraging  the  growth  of  the  private  pension 

16  system. 

17  ENFORCEMENT 

38  Sec.  503.  (a)  Any  person  who  willfully— 

19  (1)  violates  any  provision  of  this  Act,  or  any  rule, 

20  regulation,  variation,  or  order  issued  under  any  such  title, 
'21  (2)  makes,  passes,  utters,  or  publishes  any  state- 

22  ment  in  any  application,  report,  document,  account,  or 

23  record  filed  or  kept  or  required  to  be  filed  or  kept  under 

24  the  provisions  of  this  Act,  or  any  rule,  regulation, 

25  variation,  or  order  under  this  Act,  knowing  such  state- 
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1  ment  or  entry  to  be  false  or  misleading  in  any  material 

2  respect, 

3  ( 3 )  forges  or  counterfeits  any  instrument,  paper,  or 

4  document,  or  utters,  publishes,  or  passes  as  true,  any 

5  instrument,  paper,  or  document,  knowing  it  to  have  been 

6  forged  or  counterfeited,  for  the  purpose  of  influencing  in 

7  any  way  the  action  of  the  Secretary,  or 

8  (4)  influences  or  induces  or  attempts  to  influence 

9  or  induce  the  Secretary  with  respect  to  any  action  of 

10  the  Secretary,  by  fraud,  deceit,  misrepresentation,  or  by 

11  any  manipulative  or  deceptive  device  on  contrivance, 

12  shall  upon  conviction  be  fined  not  more  than  $10,000  or 

13  imprisoned  not  more  than  five  years,  or  both,  except  that  in 

14  the  case  of  such  violation  by  a  person  not  an  individual,  the 

15  fine  imposed  upon  such  person  shall  be  a  fine  not  exceeding 

16  $200,000. 

17  (b)  Any  plan  administrator  who  fails  or  refuses  to  com- 

18  ply  with  a  request  as  provided  in  section  105(b)  (4)  within 

19  thirty  days  (unless  such  failure  or  refusal  results  from  matters 

20  reasonably  beyond  the  control  of  the  administrator)  by  mail- 

21  ing  the  material  requested  to  the  last  known  address  of  the 

22  requesting  participant  or  beneficiary  may  in  the  court's  dis- 

23  cretion  be  personally  liable  to  such  participant  or  beneficiary 

24  in  the  amount  of  up  to  $50  a  day  from  the  date  of  such  fail- 
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1  urc  or  refusal,  and  the  court  may  in  its  discretion  order  such 

2  other  relief  as  it  deems  proper. 

3  (c)  (1)  The  Secretary  shall  have  power  in  order  to 

4  determine  whether  any  person  has  violated  or  is  about  to 

5  violate  any  provision  of  this  Act,  to  make  an  investigation 

6  and  in  connection  therewith  he  may  require  the  filing  of  sup- 

7  porting  schedules  of  the  information  required  to  he  furnished 

8  under  section  103  or  104  of  this  Act  and  may,  without  war- 

9  rant,  enter  such  places,  inspect  such  records  and  accounts, 

10  and  question  such  persons  as  he  may  deem  necessary  to  en- 

11  able  him  to  determine  the  facts  relative  to  such  investigation. 

12  The  Secretary  shall  publish  and  make  available  to  any  inter- 

13  ested  person  or  official,  information  concerning  any  matter 

14  which  may  be  the  subject  of  investigation,  and  shall  prepare 

15  a  report  of  any  investigation  undertaken  by  him.  Such  report 

16  shall  contain  a  record  of  any  facts,  conditions,  practices  or 

17  other  matters  discovered  during  the  course  of  his  investiga- 

18  tion  and  shall  be  published  within  one  year  of  commencement 

19  of  such  investigation. 

20  (2)  It  shall  be  unlawful  for  any  person  to  fail  to  permit 

21  entry  and  inspection  in  accordance  with  paragraph  (1)  of 

22  this  subsection. 

23  (d)  For  the  purposes  of  any  investigation  provided  for 

24  in  this  A  el.  the  provisions  of  sections  1)  and  10  (relating  to 

25  the  attendance  of  witnesses  and  the  production  of  books, 
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1  records,  and  documents)  of  the  Federal  Trade  Commission 

2  Act  (15  U.S.C.  49,  50),  are  hereby  made  applicable  to  the 

3  jurisdiction,  powers,  and  duties  of  the  Secretary  or  any  offi- 

4  cers  designated  by  him. 


5  (e)  Civil  actions  under  this  Act  may  be  brought — 

6  (1)  by  a  participant  or  beneficiary — 

7  (A)  for  the  relief  provided  for  in  subsection 

8  (b)  of  this  section,  or 

9  (B)  to  recover  benefits  due  him  under  the  terms 

10  of  his  plan  or  to  clarify  his  rights  to  future  benefits 

11  under  the  terms  of  the  plan; 

12  (2)  by  the  Secretary,  or  by  a  participant,  benefici- 

13  ary  or  fiduciary  for  appropriate  relief  under  section  111 

14  (d)  ;  or 

15  (3)  by  the  Secretary,  or  by  a  participant,  bene- 
1G  ficiary,  or  fiduciary  to  enjoin  any  act  or  practice  which 

17  violates  any  provision  of  this  Act. 

18  (f)  (1)  An  employee  benefit  plan  may  sue  or  be  sued 


19  under  this  Act  as  an  entity.  Service  of  summons,  subpena, 

20  or  other  legal  process  of  a  court  upon  trustee  or  adminis- 

21  trator  of  an  employee  benefit  plan  in  his  capacity  as  such 

22  shall  constitute  service  upon  the  employee  benefit  plan. 

23  (2)  Any  money  judgment  against  an  employee  benefit 

24  plan  shall  be  enforceable  only  against  a  plan  as  an  entity  and 

25  shall  not  be  enforceable  against  any  other  person  unless  liabil- 
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1  ity  against  such  person  is  established  in  his  individual  capac- 

2  ity  under  this  title. 

3  (g)  (1)   Civil  actions  under  this  title  brought  by  the 

4  Secretary  or  by  a  participant,  beneficiary,  or  fiduciary  may 

5  be  brought  in  any  court  of  competent  jurisdiction,  State  or 

6  Federal.  In  any  action  by  a  participant  under  subsection 

7  (e)  (3)    such  participant  shall  maintain  such  action  as 

8  a  representative  of  all  other  participants  similarly  situated  as 

9  a  class. 

10  (2)  Where  such  an  action  is  brought  in  a  district  court 

11  of  the  United  States,  it  may  be  brought  in  the  district  where 

12  the  plan  is  administered,  where  the  breach  took  place,  or 

13  where  a  defendant  resides  or  may  be  found,  and  process  may 

14  be  served  in  any  other  district  where  a  defendant  resides 

15  or  may  be  found. 

16  (3)  Notwithstanding  any  other  law,  the  Secretary 

17  shall  have  the  right  to  remove  an  action  from  a  State  court 

18  to  a  district  court  of  the  United  States,  if  the  action  is  one 

19  seeking  relief  of  a  kind  the  Secretary  is  authorized  to  sue  for 

20  under  this  Act.  Any  other  party  may  remove  an  action  under 

21  this  Act  from  a  State  court  to  a  district  court  of  the  United 

22  States,  subject  to  the  requirements  contained  in  section  1331 

23  of  title  28,  United  States  Code.  Any  such  removal  shall  be 
'24  prior  to  the  trial  of  the  action  and  shall  be  to  a  district  court 
25  where  the  Secretary  could  have  initiated  such  an  action. 
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1  (h)  The  district  courts  of  the  United  States  shall  have 

2  jurisdiction,  without  respect  to  the  amount  in  controversy, 

3  to  grant  the  relief  provided  for  the  subsections  (e)   (2)  and 

4  (3)  of  this  section  in  any  action  brought  by  the  Secretary. 

5  In  any  action  brought  under  subsection  (e)  by  a  partiei- 

6  pant,  beneficiary,  or  fiduciary,  the  jurisdiction  of  the  district 

7  court  shall  be  subject  to  the  requirements  contained  in  sec- 

8  tion  1331  of  title  28,  United  States  Code. 

9  (i)  (1)  In  any  action  by  a  participant  or  beneficiary, 

10  the  court  in  its  discretion  may  allow  a  reasonable  attorney's 

11  fee  and  costs  of  action  to  either  party. 

12  (2)  Except  as  to  actions  brought  pursuant  to  subsec- 

13  tion  (e)  (1)  (B)  of  this  section  and  actions  brought  by  the 

14  Secretary  pursuant  to  subsections  (e)  (2)  and  (e)  (3)  of 

15  this  section,  no  action  shall  be  brought  except  upon  leave 

16  of  the  court  obtained  upon  verified  application  and  for  good 

17  cause  shown,  which  application  may  be  made  ex  parte. 

18  (3)  A  copy  of  the  complaint  in  any  action  by  a  partic- 

19  ipant  or  beneficiary  shall  be  served  upon  the  Secretary  b}^ 

20  eertified  mail  who  shall  have  the  right,  in  his  discretion, 

21  to  intervene  in  the  action. 

22  (j)  In  order  to  avoid  unnecessary  expense  and  dupli- 

23  cation  of  functions  among  Government  agencies,  the  Secre- 

24  tary  shall  make  such  arrangements  or  agreements  for  cooper- 

25  ation  or  mutual  assistance  in  the  performance  of  his  functions 
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1  under  this  Act  and  the  functions  of  any  such  agency  as  he 

2  may  find  to  be  practicable  and  consistent  with  law.  The  Sec- 

3  retary  may  utilize  the  facilities  or  services  of  any  department, 

4  agency,  or  establishment  of  the  United  States  or  of  any  State 

5  or  political  subdivision  of  a  State,  including  the  services  of 

6  any  of  its  employees,  with  the  lawful  consent  of  such  depart- 

7  ment,  agency,  or  establishment  of  the  United  States  shall 

8  cooperate  with  the  Secretary  and,  to  the  extent  permitted  by 

9  law,  shall  provide  such  information  and  facilities  as  he  may 

10  request  for  his  assistance  in  the  performance  of  his  functions 

11  under  this  Act.  However,  the  Secretary  shall  not  delegate 

12  any  of  his  responsibilities  under  this  Act  to  anyone  not  an 

13  officer  or  employee  of  the  Department  of  Labor  except  as 

14  directed  under  this  title.  The  Secretary  shall  immediately  for- 

15  ward  to  the  Attorney  General  or  his  representative  any  in- 

16  formation  coming  to  his  attention  in  the  course  of  the  admin- 

17  ist ration  of  this  Act  which  may  warrant  consideration  for 

18  criminal  prosecution  under  the  provisions  of  this  Act  or  other 

19  Federal  law, 

20  (k)  In  order  to  utilize  the  facilities  of  the  States,  the 

21  Secretary  shall,  upon  proper  application  of  an  appropriate 

22  department  or  agency  or  any  State1,  authorize  such  depart- 

23  menl  or  agency  to  require  the  filing  of  annual  reports  as 

24  described  in  section  104  of  this  Act  tor  tlios<>  plans  exempted 

25  from  the  filing  requirement  by  the  Secretary  under  section 
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1  105  (a)  of  this  Act.  In  the  case  where  such  authorization  is 

2  granted  the  authorized  department  or  agency,  with  respect 

3  to  plans  domiciled  in  the  State,  shall  have  the  discretion  to 

4  reject  such  filing  pursuant  to  the  provisions  of  paragraph 

5  105(a)  (2)  and  to  utilize  the  remedies  set  out  in  paragraph 

6  105(a)  (3)  where  appropriate.  The  Secretary  may  at  his 

7  discretion  appoint  such  State  department  or  agency  as  his 

8  agent  for  the  purpose  of  maintaining  civil  actions  under  sub- 

9  section  (d)  of  this  title  with  respect  to  such  plans  exempted 

10  from  the  filing  requirements  under  section  105. 

11  ANNUAL  REPORT  OF  SECRETARY 

12  Sec.  504.  The  Secretary  shall  submit  annually  a  report 

13  to  the  Congress  covering  his  administration  of  this  Act  for 

14  the  preceding  year,  and  including  ( 1 )  an  explanation  of  any 

15  variances  granted  under  section  501  as  well  as  a  status  report 

16  on  any  plan  currently  operating  with  a  variance  and  its 

17  progress  in  achieving  compliance  with  provisions  of  titles  II 

18  and  III,  and  the  projected  date  for  terminating  the  variance; 

19  and   (2)    such  information,  data,  research  findings,  and 

20  recommendations  for  further  legislation  in  connection  with 

21  the  matters  covered  by  this  Act  as  he  may  find  advisable, 

22  RULES  AND  REGULATIONS 

23  Sec.  505.  The  Secretary  shall  prescribe  such  rules  and 

24  regulations  as  he  finds  necessary  or  appropriate  to  carry  out 

25  the  provisions  of  this  Act.  Among  other  things,  such  rules. 
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1  and  regulations  may  define  accounting,  technical,  and  trade 

2  terms  used  in  such  provisions;  and  may  prescribe  the  form 

3  and  detail  of  all  reports  required  to  be  made  under  section 

4  304(e)  ;  and  may  provide  for  the  keeping  of  books  and 

5  records,  and  for  the  inspection  of  such  books  and  records. 

6  OTHER  AGENCIES  AND  DEPARTMENTS 

7  Sec.  506.  In  order  to  avoid  unnecessary  expense  and 

8  duplication  of  functions  among  Government  agencies,  the 

9  Secretary  may  make  such  arrangements  or  agreements  for 

10  cooperation  or  mutual  assistance  in  the  performance  of  his 

11  functions  under  title  II  or  III  of  this  Act,  or  this  title,  and 

12  the  functions  of  any  such  agency  as  he  may  find  to  be  prac- 

13  ticable  and  consistent  with  law.  The  Secretary  may  utilize, 
14:  on  a  reimbursable  basis,  the  facilities  or  services  of  any  de- 

15  partment,  agency,  or  establishment  of  the  United  States  or  of 

16  any  State  or  political  subdivision  of  a  State,  including  the 

17  services  of  any  of  its  employees,  with  the  lawful  consent  of 

18  such  department,  agency,  or  establishment;  and  each  depart- 

19  ment,  agency,  or  establishment  of  the  United  States  is  au- 

20  thorized  and  directed  to  cooperate  with  the  Secretary  and,  to 

21  the  extent  permitted  by  law,  to  provide  such  information  and 

22  facilities  as  he  may  request  for  his  assistance  in  the  perform- 

23  ance  of  his  functions  under  title  II  or  HI  of  this  Act  or  this 
21  title.  The  Attorney  General  or  his  representative  sball  receive 
2o  from  the  Secretary  for  appropriate  action  such  evidence 
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1  developed  in  the  performance  of  his  functions  under  title  II 

2  or  III  of  this  Act  or  this  title  as  may  be  found  to  warrant 

3  conderation  for  criminal  prosecution  under  the  provisions  of 

4  this  Act  or  other  Federal  law. 

5  ADMINISTRATION 

6  Sec.  507.   (a)  Chapters  5  and  7  of  title  5,  United 

7  States  Code  (relating  to  administrative  procedure)  shall  be 

8  applicable  to  this  Act. 

9  (b)  No  employee  of  the  Department  of  Labor  shall 

10  administer  or  enforce  this  Act  with  respect  to  any  employee 

11  organization  of  which  he  is  a  member  or  employer  orga- 

12  nization  in  which  he  has  an  interest. 

13  ADMINISTRATIVE  ASSESSMENTS  AND  APPROPRIATIONS 

14  Sec.  508.  (a)  The  Secretary  shall,  pursuant  to  regula- 

15  tion,  assess  each  plan  which  is  subject  to  title  II  or  III 

16  of  this  Act  or  this  title  such  fees  or  charges  as  the  Secretary 

17  deems  appropriate  to  cover  administrative  costs  with  respect 

18  to  title  II  or  III  of  this  Act  or  this  title  incurred  by  the  Sec- 

19  retary,  and  as  are  consistent  with  the  policy  of  title  V  of  the 

20  Independent  Offices  Appropriation  Act  of  1952  (31  U.S.C. 

21  483a;  65  Stat.  290). 

22  (b)  There  are  hereby  authorized  to  be  appropriated  such 

23  sums,  without  fiscal  limitation,  as  may  be  necessary  to  enable 

24  the  Secretary  to  carry  out  his  functions  and  duties  under  this 

25  Act. 
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1  SEPARABILITY  PROVISIONS 

2  Sec.  509.  If  any  provision  of  thiis  Act,  or  the  application 

3  of  such  provision  to  any  person  or  circumstances,  shall  be 

4  held  invalid,  the  remainder  of  this  Act,  or  the  application  of 

5  such  provision  to  persons  or  circumstances  other  than  those 

6  as  to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

7  EFFECT  ON  OTHER  LAWS 

8  Sec.  510.  (a)  It  is  hereby  declared  to  be  the  express 

9  intent  of  Congress  that,  except  for  actions  authorized  by 

10  section  503(e)  (1)  (B)  of  this  Act  and  except  as  provided 

11  in  subsection  (b)  the  provisions  of  title  I  of  this  Act  shall 

12  supersede  any  and  all  laws  of  the  States  and  of  political  sub- 

13  divisions  thereof  insofar  as  they  may  now  or  hereafter  relate 

14  to  the  reporting  and  disclosure  responsibilities  of  persons 

15  acting  on  behalf  of  employee  benefit  plans. 

16  (b)  (1)  Nothing  in  title  I  of  this  Act  shall  be  construed 

17  to  exempt  or  relieve  any  person  from  any  law  of  any  State 

18  which  regulates  insurance,  banking,  or  securities  or  to  pro- 

19  hibit  a  State  from  requiring  that  there  be  filed  with  a  State 

20  agency  copies  of  reports  required  by  this  Act  to  be  filed 

21  with  the  Secretary. 

22  (2)  No  State  may  relieve  any  trustee  or  other  fiduciary 

23  of  any  obligation  relating  to  the  reporting  and  disclosure 

24  responsibilities  under  title  I  of  this  Act. 

25  (c)   The  provisions  of  sections  107,  108,  109,  110, 
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1  111,  112,  and  113  of  title  I  of  this  Act  (and  the  provisions 

2  of  section  503  insofar  as  they  relate  to  such  sections)  shall 

3  not  supersede  any  State  law  (including  a  law  of  political 

4  subdivision  of  a  State) ,  except  to  the  extent  that  such  State 

5  laws  affect  the  fiduciary  responsibilities  of  those  dealing 

6  with  the  plan  and  such  laws  conflict  with  any  provision 

7  of  this  Act. 

8  (1)  No  State  may  relieve  any  trustee  or  other  fiduciary 

9  of  any  obligation  under  any  section  of  title  I  of  this  Act. 

10  (d)  It  is  hereby  declared  to  be  the  express  intent  of 

11  Congress  that  the  provisions  of  titles  II  and  III  shall  super- 

12  sede  any  and  all  laws  of  the  States  and  of  political  subdi- 

13  visions  thereof  insofar  as  they  may  now  or  hereafter  relate 

14  to  the  vesting  of  participant's  benefits  in  employee  benefit 

15  plans,  the  funding  requirements  for  employee  benefit  plans 

16  or  the  adequacy  of  financing  of  employee  benefit  plans. 

17  (e)  Nothing  in  this  section  shall  be  construed  to  pro- 

18  hibit  a  delegation  of  authority  by  the  Secretary  to  an  appro- 

19  priate  State  agency  as  permitted  under  section  105  of  title  I 

20  of  this  Act. 

21  (f)  Nothing  in  this  Act  shall  be  construed  to  alter, 

22  amend,  modify,  invalidate,  impair,  or  supersede  any  law  of 

23  the  United  States  (other  than  the  Welfare  and  Pension  Plans 

24  Disclosure  Act)  or  any  rule  or  regulation  issued  under  any 

25  such  law. 


[From  the  Congressional  Record — Senate — Aug.  3,  1973] 


*  *  *  *  *  *  * 

Order  For  Consideration  of  S.  4  on  September  11,  1973 

Mr.  Mansfield.  Mr.  President,  I  ask  unanimous  consent,  at  the  con- 
elusion  of  morning  business  on  Tuesday,  September  11,  1973,  that  the 
Senate  proceed  to  the  consideration  of  Calendar  No.  119,  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  participants 
and  beneficiaries  of  employee  pension  and  welfare  benefit  plans. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
^  Mr.  Javits.  Air.  President,  I  wish  to  express  my  gratification  to  the 
Senator  from  Montana,  the  majority  leader,  and  to  the  minority  lead- 
ership for  setting  down  this  bill,  S.  4,  which  the  distinguished  Senator 
from  New  Jersey  (Mr.  Williams),  myself,  members  of  our  staffs,  and 
the  members  of  the  Committee  on  Labor  and  Public  Welfare  have,  I 
believe,  constructed  a  bill  of  which  the  Senate  can  be  proud.  It  deals 
with  private  pensions  and  welfare  funds  of  the  country  and  will  be  of 
inestimable  benefit  to  millions  of  Americans. 

Mr.  President,  I  also  wish  to  say  that  the  Finance  Committee  has 
considered  those  aspects  of  the  bill  which  concern  it,  its  views,  and  its 
jurisdiction,  and  they,  too,  together  with  the  distinguished  Senator 
from  Wisconsin  (Mr.  Nelson),  chairman  of  the  subcommittee,  as  well 
as  the  distinguished  Senator  from  Louisiana  (Mr.  Long),  the  Chair- 
man of  the  Finance  Committee,  have  worked  long  and  arduously  in 
the  endeavor  to  place  their  proper  input  into  the  measure. 

It  is  ready  for  the  floor.  It  is  considered  to  be  a  bill  of  the  greatest 
interest  to  the  people  of  this  country,  to  millions  of  Americans  who 
will  look  to  it  to  provide  them  with  a  better  life  and  a  better 
opportunity. 

The  distinguished  Senator  from  Michigan  (Mr.  Griffin)  has  taken  a 
great  interest,  a  most  constructive  interest,  in  the  bill,  and  has  made 
contributions  to  it.  So  have  other  Members.  The  distinguished  Senator 
from  Texas  (Mr.  Bentsen)  offered  a  bill  which  the  Finance  Committee 
considered.  It  was,  again,  a  great  contribution  to  the  whole.  He  spent 
$1  million  or  more,  under  the  direction  of  the  Senator  from  New 
Jersey  (Mr.  Williams),  to  get  the  facts.  It  is  one  of  the  best  grounded 
bills  we  have  ever  had  in  the  Senate  in  terms  of  its  documentation 
and  the  proof  to  back  it  up.  It  is  the  kind  of  documentation  we  think 
of  over  in  the  executive  department.  We  rarely  realize  that  we  are 
capable  of  t  he  same  thing. 

So,  for  myself,  as  this  is  a  longstanding  labor  for  me,  and  for  the 
Senator  from  New  Jersey  (Mr.  Williams),  I  wish  to  thank  the  major- 
ity leader  and  all  who  participated  in  giving  their  consent  for  the 
scheduling  of  this  bill  at  a  time  certain. 
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I  hope  that,  having  given  this  notice,  Members  will  really  take  an 
interest  in  it  and  study  it,  because  I  believe  that  they  will  find,  to  use 
a  colloquialism,  it  is  one  of  the  "hottest"  bills  ever  to  come  before  Con- 
gress, so  far  as  the  people  of  this  country  are  concerned. 

Mr.  Williams.  Mr.  President,  I  certainly  wish  to  echo  the  remarks 
of  the  Senator  from  New  York  in  appreciation  to  the  leadership  for 
scheduling  the  bill  at  a  date  certain  on  September  11,  1973.  S.  4  has 
been  on  the  calendar  for  some  time.  Appropriately,  it  was  held  while 
the  Finance  Committee  considered  other  pension  legislation  during  this 
period. 

There  has  been  the  best  kind  of  collaboration  between  the  Committee 
on  Labor  and  Public  Welfare  and  the  Committee  on  Finance  in  their 
understanding  of  the  full  need  for  pension  reform. 

It  was  hoped,  earlier,  that  the  bill  could  be  taken  up  immediately 
upon  our  return,  that  is,  a  few  days  before  September  11,  after  we  had 
come  back  from  the  recess,  which  would  give  valuable  time  and  valu- 
able days  for  all  Senators  to  study  this  profound  and  far-reaching 
legislative  matter  of  pension  reform. 

Again  our  appreciation  that  we  now  have  a  date  certain  and  that  we 
can  move  on  with  this  much  needed  legislative  effort. 

******* 

Bill  Reported  During  August  Recess 

Under  the  order  of  the  Senate  on  August  1,  1973,  S.  1179  was  re- 
ported by  Mr.  Long  from  the  Committee  on  Finance  on  August  21, 
1973. 

[The  texts  of  S.  1179,  as  reported,  and  S.  Rept.  93-383  follow:] 
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Calendar  No.  361 

S.1179 

[Report  No.  93-383] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  13,1973 

Mr.  Bentsen  (for  himself,  Mr.  Long,  Mr.  Nelson,  Mr.  Curtis,  Mr.  Dole,  Mr. 
Gravel,  Mr.  Mondale,  Mr.  Packwood,  Mr.  Ribicoff,  and  Mr.  Roth  )  intro- 
duced the  following  bill ;  which  was  read  twice  and  referred  to  the  Com- 
mittee on  Finance 

August  21, 1973 

Reported,  under  authority  of  the  order  of  the  Senate  of  August  1,  1973,  by 
Mr.  Long,  with  amendments 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 

To  strengthen  and  improve  the  private  retirement  system  by 
establishing  minimum  standards  for  participation  in  and  vest- 
ing of  benefits  under  pension  and  profit-sharings-retirement 
plans;  by  establishing  minimum  funding  standards;  by  re- 
quiring termination  insurance;  and  by  allowing  Federal  in- 
.  come  tax  credits  to  individuals  for  personal  retirement  sav- 
ings. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  this  Act  may  be  cited  as  the  "Comprehensive 

4  Private  Pension  Security  Act  of  1973". 

5  TITLE  I   FINDINGS;  PURPOSE 

6  FINDINGS 

7  SbOt  44)4t       The  Congress  that 
II— O 


93d  CONGRESS 
1st  Session 
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( 1 )  the  growth  in  size,  scope,  and  numbers  of  pri- 
vate* retirement  plans  in  recent  years  bag  been  rapid  and 
substantial : 

(2)  part  of  this  growth  is  attributable  to  the  favor- 
able tax  treatment  offered  to  these  plans ; 

(3)  the  continued  well-being  and  security  of  mil- 
lions of  employees  and  their  dependents  aro  directly  af 
f ected  by  these  plans ; 

(4)  a  significant  number  of  these  employee  benefit 
plans  have  failed  to  protect  adequately  the  interests  of 
plan  participants ; 

(5)  many  employees  with  long  years  of  employ- 
ment with  a  compan}^  are  being  denied  benefits  due  to 
the  existence  of  unreasonable  vesting  provisions  in  such 
plans ; 

{6)  due  to  inadequate  funding  of  many  private 
yj         retirement  plans,  such  plans  have  insufficient  assets  to 

pay  all  earned  benefits; 
19  {1)  due  to  the  termination  of  plans  before  requisite 

2Q         funds  have  been  accumulated,  employees  and  their  de- 

21  pendents  have  been  deprived  of  anticipated  benefits ;  and 

22  (8)  in  order  to  provide  for  the  uniform  treatment  of 

23  expenditures  bearing  on  the  free  flow  of  commerce,  to 

24  protect  the  general  taxing  power  of  the  United  States, 

25  and  to  protect  the  interests  of  emp^oos  and  their  bono- 

26  ficiaries,  it  is  desirable  to  amend  the  Internal  Revenue 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
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1  Code  of  1954  to  require,  as  a  condition  of  qualification 

2  under  section  401  of  that  Code,  minimum  vesting,  fund- 

3  ing,  and  termination  insurance  requirements  for  pension, 

4  profit  sharing,  and  deferred  compensation  planst 

5  (1>)  The  Congress  further  finds  that,  despite  the  growth 


6  of  retirement  benefit  plans,  about  one-half  of  the  full-timo 

7  private  nonagricultural  adult  work  force  is  not  covered  by 

8  existing  retirement  plans  and  that  it  is  therefore  desirable  to 

9  enact  Federal  tax  incentives  to  encourage  those  workers  who 

10  are  not  presently  participating  in  emplo}^ee  benefit  plans  to 

11  save  independently  for  their  retirement. 


12  PURPOSES 

13  Skc  102*  It  is  the  purpose  of  this  Act — 

14  (.1 )  to  protect  interstate  commerce,  the  Federal 

15  taxing  power,  and  the  interests  of  participants  in  private 

16  pension  plans  and  their  beneficiaries  by  strengthening 

17  and  improving  such  plans  by  requiring  them — {A) — to 

18  adopt  reasonable  vesting  standards,  (B)  to  meet  mini- 

19  mum  standards  of  funding,  and  (C)  to  protect  the  vested 

20  rights  of  participants  against,  losses  due  to  plan  termina- 

21  tion  through  the  establishment  of  pension  plan  liability 

22  insurance;  and 

23  to  offer  a  Federal  tax  incentive  to  encourage 

24  employees  to  save  independently  for  their  own  retire- 

25 
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j  TITLE  II— OFFICE  OF  TENSION  PLAN 

2  ADMINISTRATION 

3  ESTABLISHMENT  OF  OFFICE 


4 


Sec.  201.  (a)  Tbcro  is  ostablishod  within  tho  Internal 


5  Rovonuo  Service  an  offioo  to  bo  known  as  tho  Offioo  of  Pon- 

q  sion  Plan  Administration  (hereinafter  referred  to  as  the 

rj  "Office"),  The  Office  shall  bo  under  the  supervision  and 

g  direction  of  an  Assistant  Commissioner  of  the  Internal  Rev- 

<^  enue  Service. 

10  fk) — Section  5109  of  title  5,  United  States  Code,  is 

-q  amended  by  adding  at  the  end  theroof  tho  following  new  sub- 

•^2  section ; 

•^3  "  (c)  The  position  held  by  the  employee  appointed  under 

14  section  201  (a) — of  the  Comprehensive  Private  Pension 

15  Security  Act  of  1973  is  classified  at  CrS-18,  and  is  in  addi- 

16  tion  to  the  number  of  positions  authorized  by  section  5108 

17  (a)  of  this  title." 

18  DUTIES;  TRANSFER  OF  FUNCTIONS 

19  Sec,  202.  (a)  Tho  Office  shall  carry  out  all  functions 

20  of  the  Internal  Rovonuo  Sorvico  with  respect  to  pension, 

21  profit-sharing,  and  deferred  compensation  plans. 

22  (k) — All  functions  of  the  Secretary  of  the  Treasury 

23  which  are  carriod  out  through  tho  Ponsion  Trust  Branch  of 

24  the  Internal  Revonuo  Sorvico  aro  transforrod  to  the  Assis- 

25  tant  Commissioner  of  the  Internal  Rovonuo  Sendee  who  is 

26  hoad  of  tho  Office. 

25-028  O  -  76  -  vol.  1-53 
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1  TITLE  III— AMENDMENTS  TO  THE  INTERNAL 

2  REVENUE  CODE 

3  AMENDMENT  OF  105  4  CODE 

4  Sec.  301.  (a)  Amendment  of  1954  Code. — Except 

5  as  otherwise  expressly  provided,  whenever  in  this  title  a 

6  roforonco  is  mado  (by  way  of  amendment,  repeal,  or  othor- 

7  wise)  to  a  section,,  chapter,  or  other  provision,  the  reference 
8,  shall  bo  considered  to  be  made  to  a  section,  chapter,  or  other 

.  9  provision  of  the  Internal  Revenue  Code  of  1954. 

10  (b)  Technical  and  Conforming  Changes. — The 

11  Secretary  of  the  Treasury  or  his  delegate  shall,  as  soon  as 

12  practical  (but  in  an}r  event  not  later  than  90  days  after 

13  the  dato  of  enactment  of  this  x4.ct)  submit  to  the  Committee 

14  on  Ways  and  Means  of  the  Houso  of  Representatives  a  draft 

15  of  any  technical  and  conforming  changes  in  the  Internal 

16  Revenue  Codo  of  1954  which  are  necessary  to  reflect 

17  throughout  such  Codo  tho  changes  in  the  substantive  pro- 

18  visions  of  law  mado  by  this  title. 

29  Subtitle  A   Qualified  Truata 

20  minimum  standards  relating  to  participant 

21  eligibility 

Sec.  321.  Period  of  Service  or  Age  Retirement. — 

2y  Section  401  (a) — (relating  to  requirements  for  qualification) 

2^  is  amended  by  adding  at  the  end  thereof  the  following  new 

25  paragraph; 

^'(11) — Except  in  the  case  of  a  plan  benefiting 
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1  owner-employees  to  which  subsection — {&) — applies,  a 

2  trust  shall  not  constitute  a  qualified  trust  under  this 

3  section  if  the  plan  of  which  such  trust  is  a  part  requires, 

4  as  a  condition  of  participation,  that  an  employee — 

5  "(A)  have  a  period  of  service  with  the  em- 

6  plo}Ter  in  excess  of  1  year,  or 

7  (B) — have  attained  an  age  in  excess  of  30 

8  years  whichever  occurs  later. " 

9  MINIMUM  STANDABDS  RELATING  TO  VESTING 

10  Sec.  322. — — Vesting  Qualification. — Section 

11  401  (a) — (relating  to — requirements  for  qualification) — is 

12  amended  by  adding  at  the  end  thereof  the  following; 

13  "(12)  (A)  A  trust  shall  not  constitute  a  qualified 

14  trust  under  this  section  unless  the  plan  of  which  such 

15  trust  is  a  part  provides  that  an  employee's  rights  to 

16  at  least  the  percentage  specified  below  of  his  accrued 

17  benefits  are  nonforfeitable; 

Minimum  poroontago  of  aooruod  bono- 
"Years  of  plan  participation  ;  fito  that  must  bo  nonforfeitable 

Leoo  than  o   9 

5  —  96 

6     36 

f   &5 

8   40 

9   45 

K)   56 

11   55 

ta  — ee 

13   65 

ii  — ?e 

15   f5 

16   86 

17   85 

t6   96 

t9   95 

SO  and  over  -     166. 
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1  For  purposes  of  this  subparagraph,  service  rendered  prior 

2  to  the  establishment  of  a  plan  may  bo  disregarded  in 

3  applying  the  table  contained  in  this  paragraph,  except 

4  that  any  participant  in  that  plan  who  has  attained  15 

5  years  of  age  on  the  effective  date  of  this  paragraph  shall 

6  receive  credit  for  accrued  benefits  attributable  to  service 

7  rendered  prior  to  that  date. 

8  "  (B)  The  Secretary  or  his  delegate  may  defer,  with 

9  respect  to  a  plan  in  existence  on  the  date  of  enactment 

10  of  the  Comprehensive  Private  Pension  Security  Act  of 

11  1973,  in  whole  or  in  part,  applicability  of  the  require- 

12  ments  of  subparagraph  ( A )  for  a  period  not  to  exceed 

13  5  years  from  the  effective  date  of  this  paragraph  upon 

14  a  showing  that  compliance  with  the  vesting  requirements 

15  on  the  part  of  the  plan  would  result  in  increasing  the 

16  cost  of  the  employer  or  employers  contributing  to  the 

17  plan  to  such  an  extent  that  substantial  economic  injury 

18  would  be  caused  to  such  employer  or  employers  and  to 

19  the  interests  of  the  participants  or  beneficiaries  in  the 

20  plan.  For  purposes  of  this  subparagraph  the  term  'sub- 

21  etantial  economic  injury*  includes,  but  is  not  limited  to, 

22  a  showing  that  (i)  a  substantial  risk  to  the  capability  of 

23  voluntarily  continuing  the  plan  exists,  (ii)  the  plan  will 

24  bo  unable  to  discharge  its  existing  contractual  obligar 

25  fcions  for  benefits,  (iii)  a  substantial  curtailment  of  pen- 
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1  sion  or  other  benefit  levels  or  the  levels  of  employees' 

2  compensation  would  result,  or  (iv) — there  will  be  an 

3  adverse  effect  on  the  levels  of  employment  with  respect 

4  to  the  work  force  employed  by  the  employer  or  em- 

5  ployers  contributing  to  the  plan. 

6  -  (C) — For  purposes  of  applying  the  schedule  in 

7  subparagraph  (A),  the  term  'years  of  plan  participa- 

8  tion*  means  all  years  of  participation  (whether  or  not 

9  continuous),  except  that  a  plan  may  provide  that — 

10  "  (i)  2  of  the  5  years  required  to  qualify  for 

11  the  25  percent  vested  right  under  subparagraph  (A) 

12  shall  be  continuous  under  standards  prescribed  by 

13  the  Secretary  or  his  delegate, 

14  "  (ii)  service  by  a  participant  prior  to  the  age 

15  of  30  may  be  ignored  in  determining  eligibility  for 

16  a  vested  right  under  this  section,  unless  such  par- 

17  ticipant  or  an  employer  hag  contributed  to  the  plan 

18  with  rocpoct  to  such  service,  and 

19  "  (hi) — if  an  employee  terminates  service  and 

20  then  is  initially  reemployed  on  a  date  occurring 

21  more  than  10  years  after  the  last  date  on  which 

22  his  service  was  terminated,  each  period  of  service 

23  shall  be  treated  separately  for  purposes  of  applying 

24  the  plan's  vesting  provisions. 

25  "  (13)  If  a  plan  is  a  class  year  plan,  then  a  trust 
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1  forming  part  of  the  plan  shall  not  constitute  a  qualified 

2  trust  under  this  section  unless  the  plan  provides  that 

3  the  participant  shall  acquire  a  nonforfeitable  right  to  100 

4  percent  of  the  employer's  contribution  on  his  behalf  with 

5  respect  to  any  given  year,  not  later  than  the  end  of  the 

6  fifth  year  following  the  year  for  which  such  contribu- 

7  tion  was  made.  For  the  purposes  of  this  paragraph,  the 
g  term  'class  year  plan'  means  a  profit-sharing-retirement 
9  plan  which  provides  for  the  separate  vesting  of  each 

10  annual  contribution  made  by  the  employer  on  behalf 

H  of  a  participants 

12  "  (14)  A  trust  forming  part  of  a  plan  shall  not  con- 

13  stitute  a  qualified  trust  under  this  section  unless  the 

14  plan  provides  that  an  employee's  interest  thereunder 

15  shall  not  be  capable  of  assignment  or  alienation  and  the 
IQ  plan  does  not  confer  upon  an  employee,  personal  repre- 
17  sentative,  or  dependent,  or  any  other  person,  any  right 
lg  or  interest  capable  of  being  assigned  or  otherwise  alien- 

20  "  (15) — A  trust  forming  part  of  a  plan  shall  not 

21  constitute  a  qualified  trust  under  this  section  unless  the 

22  plan  provides  that  an  employee's  nonforfeitable  inter- 

23  est  in  such  plan  may  be  distributed  commencing  no 
04  later  than  the  normal  retirement  age  in  the  same  form 
25  as  retirement  benefits  payable  to  employees  who  remain 
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1  until  normal  retirement  age.  For  the  purposes  of  this 

2  subparagraph,  'normal  retirement  age'  moans  the  normal 

3  retirement  age,  specified  under  the  plan  but  not  older 

4  than  age  65,  or,  in  the  absence  of  plan  provisions  speci- 

5  fying  the  normal  retirement  age,  such  age  shall  be  age 

6 

7  FUNDING  REQUIREMENT 

g  Sec.  323.  Sootion  101 — (relating  to  qualified  pension, 

9  profit-sharing,  and  stock  bonus  plans)  is  amended  by  re- 

10  designating  subsection  (j)  as  (n)  and  insorting  after  sub 

H  section  (i)  the  following  now  subsections: 

12  "  (j)  ( 1 )  Funding  Requirements.— A  trust  shall  not 

13  constitute  a  qualified  trust  under  this  section  unloss  tho  plan 

14  of  which  such  trust  is  a  part  requires  that  the  employer  and 

15  if  applicable,  the  employees,  make  annual  or  more  frequent 

16  contributions  to  the  plan  in  amounts  which  aro  sufficient — 

17  "  (A)  to  moot  all  normal  service  costs; 

18  -'(B)  in  the  case  of  any  initial  unfunded  liability 

19  resulting  from  the  establishment  or  amendment  of  the 

20  plan,  to  fund  such  liabilit}^  no  slower  than  ratably, 

21  over  a  term  not  exceeding  30  years  from  the  date  of 

22  sueh  establishment  or  amendment ;  and 

23  "(C)  in  the  case  of  an  experience  deficiency,  to 

24  remove  such  deficiency,  no  slower  than  ratably,  over 

25  a  term  not  exceeding  the  average  remaining  working 
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1  life  of  tho  employees  covered  by  the  plan  determined 

2  as  of  the  date  such  deficiency  was  determined. 

3  In  the  case  of  a  plan  which  was  established  prior  to  tho 

4  effective  date  of  this  paragraph,  the  30-year  period  referred 

5  to  in  subparagraph  (B)  may,  at  the  option  of  the  employer, 

6  be  measured  from  such  effective  date  with  respect  to  any 

7  initial  unfunded  liability  existing  on  such  date> 

8  "(2)  A  plan  shall  be  considered  to  meet  the  require- 

9  ments  of  paragraph  (1)  only  if,  within  6  months  aftor  tho 

10  effective  date  of  regulations  promulgated  b}r  the  Secretary 

11  or  his  delegate  to  implement  this  paragraph  (but  in  no  event 

12  more  than  12  months  after  the  effective  date  of  this  para- 

13  graph  or  within  6  months  after  tho  dato  of  plan  cstablioh 

14  mcnt,  whichever  is  later) ,  the  plan  administrator  submits 

15  a  report  of  an  actuary  stating — 

16  "(A)  tho  estimated  cost  of  benefits  in  rospoot  of 

17  service  for  the  first  plan  year  following  the  effective 

18  date  of  this  paragraph  and  the  formula  for  computing 

19  such  cost  in  subsequent  years  up  to  tho  dato  of  tho  fol- 

20  lowing  report ; 

21  "  (B)  the  initial  unfunded  liability,  if  any,  for  bone- 

22  fits  under  the  plan  as  of  the  effective  date  of  this  para- 

23  graph,  or,  if  later,  as  of  the  dato  such  plan  is  established ; 

24  "(C)  the  payments  roquired  to  romovo  such  un- 
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1  funded  liability  and  experience  deficiencies  in  accordance 

2  with  this  paragraph ; 

3  "(D)  the  actuarial  assumptions  used  and  the  basis 

4  for  using  such  actuarial  assumptions;  and 

5  "(E)  such  other  pertinent  actuarial  information  as 

6  may  be  required  by  the  Secretary  or  his  delegate, 

7  The  Socrotary  or  his  delegate  shall  proscribe  rules  and  regu 

8  lations  establishing  standards  and  qualifications  for  persons 

9  responsible  for  performing  actuarial  services  in  connection 

10  with  this  subsection  and,  upon  application  of  any  such  per- 

11  son,  certify  whether  such  person  meets  the  standards  and 

12  qualifications  prescribed. 

13  "(3)  A  plan  shall  not  meet  the  requirements  of  para- 

14  graph  (1)  unless  the  administrator  of  the  plan  causes  it  to 

15  be  reviewed  not  less  than  once  every  5  years  by  an  actuary 

16  certified  under  paragraph  (2)  and  submits  a  report  to  the 

17  Secretary  or  his  delegate  stating — 

18  "(A)  the  estimated  cost  of  benefits  in  respect  of 

19  service  in  the  next  succeeding  5-year  period  and  the 

20  formula  for  computing  such  cost  for  such  subsequent 

21  5-yoar  period ; 

22  "(B)  the  surplus  or  tho  experience  deficiency  in  the 

23  plan  after  making  allowance  for  the  present  value  of  all 

24  payments  required  to  be  made  in  tho  future  by  the  om- 

25  ployer  as  determined  by  previous  reports ; 
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1  "(C)  the  paymonts  which  will  romovo  any  such 

2  experience  deficiency  ovor  the  term  8pocifiod  in-  para- 

3  graph  (1)  (C)  of  this  subsection ; 

4  "(D)  the  actuarial  assumptions  used  and  tho  hasis 

5  for  using  such  actuarial  assumptions ;  and 

6  "  (E)  such  other  pertinent  actuarial  information  as 

7  the  Secretary  or  his  delegate  may  require. 

8  "  (4)  Where  a  plan  is-fundod  exclusively  by  tho  pur- 

9  chase  of  indiviiual  insurance  contracts  which  require  level 

10  annual  premium  payments  to  bo  paid  extending  not  beyond 

11  the  retirement  age  for  each  individual  participant  in  tho 

12  plan  and  commencing  with  the  participant's  entry  into  tho 

13  plan  (or,  in  tho  case  of  an  increase  in  benefits,  commencing 

14  at  the  time  such  increaso  becomes  effective),  and  benefits 

15  provided  by  the  plan  are  equal  to  the  benefits  provided 

16  under  each  contract,  and  arc  guaranteed  by  the  insurance 

17  carrier  to  tho  extent  premiums  have  boon  paid,  such  plan 

18  shall  bo  considered  to  moot  tho  requirements  of  this  sub 

19  section, 

20  "(5)  The  Secretary  or  his  delegate  may  exempt  any 

21  plan,  in  wholo  or  in  part,  from  the  requirements  of  pant 

22  graphs  (2)  and  (3)  where  he-fads  the  filing  ^f  tho  reports 

23  required  thereunder  to  bo  unnecessary. 

24  "(G)  Notwithstanding  any  other  provision  of  this  sub- 

25  section,  a  multiemployer  plan,  as  defined  in  regulations  pre- 
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2  scribed  by  the  Secretary  or  bis  delegato,  shall  bo  considered 

2  to  meet  the  requirements  of  this  subsection  if  it  requires  the 

3  employers  to  make  contributions  according  to  a  funding 

4  schedule  approved  by  the  Secretary  or  his  delegate*  Any 

5  such  plan  must  givo  reasonablo  assurances  that  the  plan's 
g  benefit  commitments  will  be  met  and  must  rofloct  the  par 
rj  ticular  circumstances  affecting  tho  plan,  industry,  or  othor 
g  pertinent  factors. 

g         "  (7) — For  the  purposes  of  this  subsection,  the  term 
'-experience  deficiency'  with  respect  to  a  pension  plan  means 

22  any  actuarial  deficit,  determined  at  tho  time  of  a  review  of 

22  4ho  plan,  that  is  attributable  to  factors  other  than  the  exist 

23  ence  of  an  initial  unfunded  liability  or  the  failure  of  any  em- 

24  ployer  to  make  any  contribution  required  by  the  terms  of 

25  4he  plan  or  by  law> 

16        "  (k)  Waiver  of  Funding  Requirement. — If,  upon 

27  application  and  notice  to  affected  or  interested  parties  by  the 

2g  plan  administrator,  the  Secretary  or  his  delegato  determines 

29  that  any  employer  or  employers  (and,  if  appropriate,  the 

2Q  -employees)  arc  unable  to  make  annual  contributions  to  the 

22  plan  in  compliance  with  tho  funding  requirements  of  subscc- 

22  tion  (j) ,  tho  Secretary  or  his  delegate  may  waive  tho  annual 

23  contribution  otherwise  roquirod  to  bo  paid,  and  proscribe  an 

24  additional  period  of  not  more  than  5  ycar3  for  the  amortiza- 

25  tion  of  such  annual  funding  deficiency.  If  the  funding  defi 
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1  eienoy  is  romovcd  on  at  least  a  ratable  basis  over  such  period, 

2  the  plan  shall  be  considered  to  havo  mot  the  requirement  of 

3  subsection  (j)  for  r.uoh  period.  No  waiver  shall  be  granted 

4  unless  the  Secretary  or  his  dologato  is  satisfied  after  a  reviow 

5  of  tho  financial  condition  of  the  plan  and  other  related  matters 

6  that  such  waiver — 

7  "  ( 1 )  will  not  adversely  affect  the  interest  of  partici 

8  pants  or  beneficiaries  of  such  plan ;  and 

9  "(2)  will  not  impair  tho  capability  of  tho  Pension 

10  Guarantee  Corporation  equitably  to  underwrite  vested 

11  bonofit  losses. 

12  If  any  plan  has  boon  grantod  5  or  more  consecutive  waivers 

13  under  this  subsection,  tho  Secretary  or  his  dolcgato  shall  take 

14  such  action  under  section  408  as  he  deems  appropriate. 

15  "(1)  Plan  Tebmination.— A  trust  shall  constitute  a 

16  qualified  trust  under  this  section  only  if  tho  plan  of  which 

17  the  trust  is  a  part  provides  that,  upon  its  complete  tormina- 

18  tion  or  substantial  termination  (as  determined  by  the  Secre- 

19  tary  or  his  delegate) ,  all  assets  of  tho  plan  will  bo  applied — 

20  "  ( 1 )  to  refund  to  retired  and  nonretired  partici- 

21  pants  in  the  plan  the  amount  of  contributions  made  by 

22  them; 

23  "(2)  to  provide  benefits  to  participants  (or  their 

24  survivors)  in  tho  plan  who  have  retired  prior  to  the 
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1  dato  of  such  termination  and  havo  boon  receiving  bono- 

2  fits  under  the  plan ; 

3  "(3)  to  provido  benefits  to  those  participants  (or 

4  their  survivors)  in  the  plan  who,  on  the  dato  of  such 

5  termination,  had  the  right  to  retire  and  receive  benefits 

6  under  the  plan ; 

7  "  (4)  to  provide  benefits  to  thoso  participants  in 

8  the  plan  who  acquired  vested  rights  under  the  plan 

9  prior  to  termination  of  the  plan  but  had  not  reached 

10  -normal  retirement  ago  on  the  date  of  such  termination; 

11  -and 

12  "(5)  to  provide  benefits  to  any  other  participants 

13  -in  the  plan  who  arc  entitled  to  benefits  under  the  plan 

24  pursuant  to  the  requirements  of  subsection  (a)  (7)  of 

25  this  section. 

26  This  subsection  shall  not  apply  to  assets — (including  in- 

27  snranco  contracts)  whioh  havo  boon  allocated  to  spocific  om- 
2g  ployoos  or  to  assots  which,  under  provisions  of  the  plan 
29  adopted  pur ^uant  to  regulations  proscribed  by  tho  Secretary 
20  or  his  delegate  to  preclude  tho  discrimination  prohibited  by 

22  subsection  (a)  (d),  may  not  bo  used  for  designated  cm- 
92  ployees  in  the  event  of  early  termination." 

23  -ENFORCEMENT  OF  FUNDING  REQUIREMENTS 

24  Seo.  321.  Part  I  of  subchapter  D  of  chapter  1  (relat- 

25  ing  to  pension,  profit-sharing,  stock  bonus  plans,  etc.)  is 
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1  amended  by  adding  at  the  end  thereof  the  following  new- 

2  section: 

3  ''SEC.  408.  FAILURE  TO  MAKE  REQUIRED  CONTRIBUTIONS. 

4  "Whenever  tho  Secretary  or  his  delegate  determines 

5  -that  tho  employer  or  other  person  responsible  for  tho  ad- 

6  ministration  of  a  plan  which  has  elected  to  be  treated  as  a 

7  plan  which  meets  tho  requirements  of  section  401- or  404- 

8  (a)  (2)  fails  to  make  the  contributions  required  by  section 

10  retary  or  his  delegato  may — 

11  "  (1) — order  that  the  plan  be  terminated  if,  after 

12  notico  and  opportunity  for  a  hearing,  such  action  is 

13  oonsidored  necessary  to  protect  tho  interests  of  partici- 

14  ^mits, 

15  "  (2)  require  that  any  deductions  attributable  to  the 

16  -maintenance  and  operation  of  a  qualified  pension  or 

17  -profit-sharing  plan  for  tho  5  taxable  years  immediately 

18  preceding  the  year  of-termmation  bo  included  hv  the  4n- 

20  "(3)  take  such  other  action  as  he  dooms  consistent 

21  with  the  purposes  of  such  section." 

22  INSURANCE  REQUIREMENTS 

23  -8 EC.  325.  Section  401 — (relating  to  qualified  pension, 

24  profit-sharing,  and  stock  bonus  plans)  is  amended  by  adding 

25  at  the  end  thereof  tho  following  new  subsection: 
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1  "  (m) — Insurance  Requirement. — A  trust  forming 

2  part  of  a  plan  shall  constitute  a  qualified  trust  under  this 

3  section  only  so  long  as  the  unfunded  vested  liabilities 

4  (whether  incurred  before  the  date  of  enactment  of  the  Com- 

5  prehensive  Private  Pension  Security  Act  of  1973  or  later) 

6  of  that  trust  are  insured  by  the  Pension  Guarantee  Cor- 

7  poratiom" 

8  CERTAIN  TRANSFERS  NOT  CONSIDERED  DISTRIBUTIONS 

9  Sec,  326,  Section  402(a) — (^ekting- to  taxability  of 

10  beneficiary  of  exempt  trust) — is  amended  by  redesignating 

11  paragraphs  (3)  through  (5)  as  (4)  through  (6),  and  by 

12  inserting  after  paragraph  (2)  the  following  new  paragraph- 

13  "(3)  Certain  transfers. — For  purposes  of  -  this- 

14  -section,  a  transfer  of  ---any  amount  representing  an  em- 

15  ployee's  interest  in  an  employee's  trust  described  in  sco- 

16  tion  401  (a)  which  is  exempt  from  tax  under  section 

17  501  (a) ,  or  in  an  individual  retirement  account  described 

18  -in  section  409,  shall  not  be  considered  a  distribution  un- 

19  der  paragraph  ( 1 )  if  the  transfer  is  made  in  connection 

20  with  a  change  of  employment  by  the  employee  and  the 

21  transfer  is  made  from  a  trust  under  his  former  employer, 

22  or  from  his  individual  retirement  account,  to — 

23  "  (A)  a  trust  under  his  new  employer,  or 

24  "  (B)  to  an  individual  retirement  account  of  the 
23  taxpayer*" 
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1  TECHNICAL  AMENDMENTS 

2  Sec.  327.  (a)  Section  101  (relating  to  qualified  pen 

3  -sion,  profit-sharing,  and  stock  bonus  plans)  is  amended  by 

4  adding  at  the  end  thereof  the  following  new  subsection: 

5  "(n)  Certain  Provisions  Inapplicable  to  Gov 

6  ernment — Plans. — The — provisions  of  paragraphs — (44^ 

7  through  (15)  of  subsection  (a)  and  of  subsections  (j),  (k), 

8  (1),  and  (m)  shall  not  apply  to  any  plan  operated  by  tho 

9  ■Government  of  the  United  States  or  of  airy  State  or  political 

10  subdivision  thereof." 

11  4^) — Section  401  (a)  (2) — (relating  to  employee's  an- 

12  nuitios)  is  amended  by — 

13  (1)   inserting  "(12),   (13),   (14),  and  (15)," 

14  after  "section  401  (a)    (3),  (4),  (5),  (6),  (7),  and 

15  .(8),";  and 

16  (2)   inserting  "(j),   (1),  and  (m),"  after  "sec. 

17  tion  401  (d)    (other  than  paragraph  (1)  ) ,". 

18  (c)  Section  805(d)  (1)  (C) — (relating  to  pension  plan 

19  reserves  defined)  is  amended  by  striking  out  "section  101 

20  (ft)    (3),  (4),  (5),  (6),  (7),  and  (8) "  and  inserting 

21  "section  401  (a)    (other  than  paragraphs  (1),  (2),  (9), 

22  410),  and  (11)),  and  subsections  (j),  (1),  and  (m)  of 

23  section  401". 

24  effective  date 

25  Sec.  328.  The  amendments  made  by  this  subtitle  shall 

26  apply  with  respect  to  taxable/ ^fiaifl  bpjonuing  .more  than 
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1  £  years  aftor  the  date  of  enactment  of  this  Act,  except  that 

2  the  amondmont  mado  hy  seotion  325  shall  apply  with  re 

3  spect  to  taxahle  years  beginning  more  than  1  yoar  aftor 

4  the  date  of  enactment  of  this  Aot. 

5  Subtitle  B — Eotirement  Savings  Credit 

6  CREDIT  ALLOWED 

7  Seo.  341.  (a)  Allowance  of  Credit. — Subpart  A  of 

8  part  IV  subchapter  A  of  chapter  1 — (relating  to  credits 

9  against  tax)  is  amended  by  redesignating  seotion  42  as  13, 

10  and  by  inserting  after  section  41  the  following  new  section; 

11  <*SEC.  12,  RETIREMENT  SAVINGS. 

12  "(a)  Credit  Allowed. — There  shall  be  allowed,  as  a 

13  credit  against  the  tax  imposod  by  this  chapter,  amounts  paid 

14  during  the  taxable  year  by  an  individual  (othor  than  as  an 

15  employer) — 

16  "  ( 1 )  to  a  qualified  individual  retirement  account 

17  (as  dofined  in  section  409  (a)  ) , 

18  "(2)  to  an  employees'  trust  described  in  section 

19  401  (a)  which  is  exempt  from  tax  under  section  501  (a) , 

20  -  (3)  for  the  purohasc  of  an  annuity  contract  under 

21  a  plan  which  moots-  the  requirements  of  section  404 

22  (a)  (2), 

23  "(1)  to  or  under  a  qualified  bond  purchaso  plan 

24  (as  defined  in  section  105) ,  or 

25-028  O  -  76  -  vol.  1-54 
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1  "(5)  for  the  purchase  of  an  annuity  contract  do- 

2  scribed  in  section  403  (b) . 

3  "(b)  Limitation. —  ' 

4  "(1)  General  rule. — The  amount  allowable  as 

5  a  credit  under  subsection  (a)  to  an  individual  for  any 

6  taxable  year  shall  not  exceed  the  lesser  of  $375  or  26 

7  percent  of  the  amount  described  in  subsection  (a)  paid 

8  during  such-year-, 

9  ''(2)  Reduction  on  account  of  employer  or 

10  owner-employee  contributions. — The  amount  coni 

11  puted  under  paragraph — (1)  of  this  subsection  shall  bo 
.12  -reduced  by — 

1',)  "  (A)  25  percent  of  the  amount  of  any  contribu- 

14  tions  made  by  the  taxpayer  as  an  owner-employee 

15  during  his  taxable  year,  and 

16  "  (B)  25  percent  of  the  amount  (determined 

17  in  accordance  with  regulations  prescribed  by  the 

18  Secretary  or  his  delegate)  of  any  contributions  made 

19  -on  behalf  of  the  taxpayer  by  his  employer  during  the 

20  taxpayer's  taxable  year— 

21  "  (i)  to  an  employee's  trust  described  in 

22  soction  401  (a)  which  is  exempt  from  tax  under 

23  section  501  (a) , 

24  il  (ii)  for  tho  purehaso  of  an  annuity  eon- 
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1  tract  under  a  plan  which  meets  the  requirements 

2  of  section  101  (a)  (2), 

3  -  (iii)  to  or  under  a  qualified  bond  purchase 

4  plan  (as  defined  in  section  405) ,  or 

5  "(iv)  for  the  purchase  of  an  annuity  con 

6  tract  described  in  section  403(b). 

rj  In  accordance  with  regulations  prescribed  by  the  Sccrc 

g  tary  or  hi3  delegate,  the  amount  of  any  contributions 

g  described  in  the  preceding  sentence  made  on  behalf  of  a 
taxpayer  by  his  employer  during  his  taxable  year  may, 
at  the  option  of  the  taxpayer,  be  considered  to  be  7  per- 

12  cent  of  his  earned  income  for  such  taxable  year  attribut- 

12  able  to  the  performance  of  personal  services  for  3uch 

14  employer. 

15  "(3)  Reduction  applicable  to  certain  tud- 

16  Lie  and  other  employees. — If  a  taxpayer  has  earned 

17  income  for  the  taxable  year  which  is  not  subject  to  tax 

18  under  chapter  2,  21,  or  22,  the  amounts  which  may  be 

19  taken  into  account  in  determining  the  allowable  credit 

20  under  subsection  (a)  shall  be  the  amounts  described  in 

21  such  subsection  reduced  by  an  amount  equal  to  25  pcr- 

22  cent  of  the  tax  (or  the  increase  in  the  tax)  that  wrould  be 

23  imposed  upon  such  income  under  section  3101  for  such 

24  taxable  year  if  the  personal  services  from  the  perform- 
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1  anco  of  which  such  income  is  derived  constituted  cmploy- 

2  mont  (within  the  meaning  of  section  3121  (b)  ) . 

3  "  (4)  Married  individuals. — The  limitation  pro- 

4  vided  by  this  subsection  in  the  case  of  a  married  individ- 

5  ual  shall  be  determined  without  regard  to  the  earned  in- 

q  come  of  his  spouse  and  without  regard  to  contributions 

7  described  in  paragraph  (2)  made  on  behalf  of  his  spouse. 

8  For  purposes  of  this  subsection,  the  earned  income  of  a 

9  marriod  individual  shall  be  determined  without  regard 

10  to  community  property  law3. 

11  "  (5)  Earned  income  defined. — For  puropsc3  of 

12  -thi3  subsection,  the  term  'earned  income'  has  the  mean- 

13  ing  assigned  to  such  term — 

14  "  (A)  in  the  case  of  a  self  employed  individual, 

15  section  401  (c)  (2),  and 

16  "  (B)  in  the  case  of  an  individual  who  i3  not  a 

17  self  employed  individual,  section  911  (b) ." 

18  INDIVIDUAL  RETIREMENT  ACCOUNTS 

19  Sec.  342.  Part  I  of  subchapter  D  of  chapter  1  (relating 

20  to  pension,  profit  sharing,  stock  bonus  plans,  etc.)  is  amended 

21  by  adding  at  the  end  thereof  the  following  new  section-: 

22  "SEC.  409.  INDIVIDUAL  RETIREMENT  ACCOUNTS 

23  -  (a)  Requirements  for  Qualification. — A  trust, 

24  custodial  account,  annuity  contract,  or  other  similar  arrange- 
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1  «mcnt  created  or  organized  in  the  United  States  shall  con- 

2  stitutc  a  qualified  individual  retirement  account  under  this 

3  coction  only  if — 

4  "  (1)  it  is  maintained  for  the  purpose  of  distribution 

5  to  the  individual  who  established  it,  his  spouse,  or  his 

6  beneficiaries,  the  contributions  thereto  and  the  income 

7  therefrom ; 

8  "(2)  except  as  otherwise  providod  in  subsections 

9  -fb) — (1)  and  (2),  contributions  thereto  during  any  tax- 

10  able  year  may  not  exoood  the  lessor  of  20  percent  of 

11  corned  income — (as  defined  in  section  42(b)  (5)) — or 

12  '$1,500  for  ouch  taxable  year  and  may  be  made  only  by 

13  tho  individual  who  established  it  or  his  spouso; 

14  f<  (3) — except  as  otherwise  provided  in  subsection 

15  (b)  (3),  tho  assets  thereof  aro  not  commingled  with  the 

16  -other  property  of  tho  individual  who  established  it  or 

17  -hi3  spouse,  and  the  contributions  arc  used  to  purchase 

18  an  annuity  mooting  tho  requirements  of  section  401  (g), 

19  or  tho  contributions  aro  hold  in  trust  by,  or  in  tho  custody 

20  of,  a  bank  (as  defined  in  section  401  (d)  (1) ),  a  credit 

21  union  desoribod  in  section  501(c)  (11),  or  any  other 

22  person  who  demonstrates  to  tho  satisfaction  of  tho  Soc 

23  rotary  or  his  dologato  that  tho  mannor  in  which  ho  will 

24  hold  or  havo  custody  of  such  assets  will  bo  consistent 

25  with  tho  rcquiromonts  of  this  paragraph ; 
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1  "  (4)  except  as  othorwiso  provided  in  subsection 

2  «(b)  (1))  under  the  plan  or  tho  other  governing  instru 

3  •  mont,  no  benefits  may  bo  paid  to  tho  individual  who 

4  'established  it  before  he  attains  tho  ago  of  59$  years 

5  unless — (in  accordance  with  regulations  prescribed  by 

6  the  Secretary  or  his  delegate)  he,  hi3  spouse,  or  one  of 

7  his  dependents — (as  defined  in  section  152) — becomes 

8  seriously  ill  and  he  is  required  to  spend  a  substantial 

9  sum  of  money  in  medical  bills  and  this  expenditure  poses 

10  a  severe  financial  hardship; 

11  "  (5)  under  the  plan  or  other  governing  instrument 

12  the  entire  interest  of  the  individual  who  established  it  will 

13  be  distributed  to  him  not  later  than  his  taxable  year  in 

14  wThich  he  attains  the  age  of  70 1  years,  or  will  be  dis 

15  tributcd,  commencing  not  later  than  suoh  taxablo  year, 

16  in  accordance  with  regulations  prescribed  by  tho  Secro- 

17  tary  or  his  delegate,  over — 

18  *  (A)  the  life  of  such  individual  or  the  lives  "of 

19  'such  individual  and  his  spouse,  or 

20  "(B)  a  period  not  extending  beyond  the  lifo 

21  expectancy  of  such  individual  or  tho  lifo  expectancy 

22  of  such  individual  and  his  spouso;  and  

23  -'(6)  if  contributions  thereto  may  be  used  for  the 

24  purohano  of  annuity  or  similar  contracts  issued  by  a  life 

25  insurance  company,  under  the  plan  or  othor  governing 
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1  instrument,  any  refunds  of  premiums  and  any  amounts 

2  in  the  nature  of  a  dividend  or  similar  distribution  must 

3  be  held  by  the  issuer  of  tjuoh  contract  and  may  bo 

4  'applied  only  toward  the  payment  of  future  premiums 

5  or  to  the  purchase  of  additional  similar  benefits. 

6  "(b)  8rEoiAL  Rules. 

7  "  ( 1 )  Transfer  of  assets. — Subsections  (a)  (2) 

8  and  (a)  (1)  shall  not  be  applied  to  prevent  the  contri- 

9  bution  of  amounts  to  which  section  72  (p)  would  other- 

10  wise  apply  to  qualified  individual  retirement  account  for 

11  the  benefit  of  the  same  taxpayer  or  the  same  taxpayer 

12  and  his  spouse. 

13  (2)  -Limitation  on  contributions. — Under 

14  1     regulations  prescribed  by  the  Secretary  or  his  delegate, 

15  rules  similar  to  the  rulc3  provided  in  paragraphs  (2) 

16  and  (3)  of  section  401  (e) — (relating  to  excess  contri- 

17  butions  on  behalf  of  owner  employees)  arc  to  apply  to 

18  -contributions  to  a  qualified  individual  retirement  account 

19  to  the  extent  necessary  to  carry  out  the  purposes  of  this 

20  section. 

21  "  (0)  Use  of  common  TRU3T  funds. — Subsection 

22  (a)  (3)  shall  not  be  applied  to  prevent  the  investment 

23  of  the  assets  of  a  qualified  individual  retirement  account 

24  in  a  common  tru3t  fund. 
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1  u(c)  Treatment  as  Qualified  Trust  Benefiting 

2  Owner-Employee. — For  purpo3C3  of  subchapter  F  and 

3  subtitle  F,  a  qualified  individual  retirement  account  shall  be 

4  treated  a3  a  trust  described  in  section  401  (a)  which  is  part 

5  of  a  plan  providing  contributions  or  benefits  for  employees 

6  some  or  all  of  whom  arc  owner- employees — (a3  defined  in 

7  section  401(c)  (3)),  the  individual  who  established  such 

8  qualified  individual  retirement  account  and  his  spouse  shall 

9  bo  treated  as  owner  employees  for  whom  such  contributions 

10  or  benefits  arc  provided,  and  the  person  holding  or  having 

11  custody  of  the  assets  of  such  qualified  individual  retirement 

12  account  shall  be  treated  a3  the  trustee  of  3uch  trust. 

13  "  (d)  Taxability  of  Beneficiary  of  Qualified 

14  Individual  Retirement  Account. — 

15  "  ( 1 )  In  general. — Except  a3  provided  in  para 

16  graph — (2),  the  amount  actually  distributed  or  made 

17  available  to  any  beneficiary  by  a  qualified  individual 

18  -retirement  account  shall  be  taxable  to  him,  in  the  year 

19  -in  which  so  distributed  or  made  available,  under  section 

20  '72  (relating  to  annuities) . 

21  "  (2)  Recontributed  amounts. — Paragraph  (1) 

22  shall  not  apply  to  any  amount  distributed  or  made  avail 

23  aide  by  a  qualified  individual  retirement  account  to  the 

24  individual  who  established  such  account  to  the  extent 
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1  that,  within  60  days  after  the  day  on  which  such  amount 

2  '  is  distributed  or  made  available,  such  amount  is  contrib- 

3  utcd  to  a  qualified  individual  retirement  account  for  the 

4  benefit  of  3uch  individual  or  suoh  individual  and  his 

5  spouso. 

6  "(3)  Applicability  of  section  7  2  (m). — ¥n- 

7  der  regulations  prescribed  by  the  Secretary  or  hi3  dclc- 

8  gate,  an  individual  establishing  a  qualified  individual  re 

9  tirement  account  shall  bo  treated  as  an  owner  employee 

10  for  purposes  of  applying  paragraphs  (1),  (2),  (3),  and 

11  (1)  of  section  72  (m) — (relating  to  special  rules  appli 

12  cable  to  employee  annuities  and  distributions  under 

13  employee  plans ) . 

14  "(c)  Capital  Gains  Treatment  and  Limitation 

15  of  Tax  Not  To  Apply  to  Distributions. — Section  72 

16  (n),  section  102  (a)  (2),  and  section  403  (a)  (2)  shall  not 

17  »apply  to  any  amount  distributed  or  made  available  b}^  a 

18  qualified  individual  retirement  account." 

19  TREATMENT  OF  DISTRIBUTIONS  FROM  QUALIFIED 

20  INDIVIDUAL    RETIREMENT  ACCOUNT3 

21  Sec.  343.  (a)  In  General. — Section  72  (relating  to 

22  annuities)  is  amended  by  redesignating  subsection — (p)  as 

23  subsootion  (q)  and  by  inserting  after  subsection  (o)  tho 

24  following  new  subsection: 
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1  "  (p)  Premature  Distributions  From  Qualified 

2  'Individual  Retirement  Accounts. — 

3  '-(1)  Application  of  subsection. — This  sub 

4  sootion  shall  apply  to — 

5  _  "  (A) — distributions  from  a  qualified  individual 
q               retirement  aooount,  and 

7  "  (B)  amounts  which  arQ,roooivod  from  a  qual- 

g  ifiod  trust  described  in  sootion  40 1  (a)  or  under  a 

q  plan  described  in  section  403  (a) ,  but  only  to  the  ex- 

2Q  tent  attributable  under  regulations  prescribed  by  the 

-q  -Secretary  or  his  delegate  to  amounts  with  respect 

22  to  which  a  credit  was  allowable1  under  section  42 

^3  (relating  to  retirement  savings) , 

14  which  arc  includable  in  gross  income  and  which  aro 

15  received  by  the  individual  who  established  such  qual- 

16  ificd  individual  retirement  account  or  who  was  allowed 

17  such  credit  (or  the  spouso  of  such  individual)  before 

18  he  or  his  spouse  attains  the  ago  of  59^  years,  for 

19  any  reason  other  than  his  becoming  disabled  (within 

20  -the  meaning  of  section  409(a)  (4)),  but  only  to  tho 

21  extent  that  such  amount  is  not  contributed  within  00 

22  days  aftor  tho  day  on  which  such  amount  is  distributed 

23  or  mado  available  to  a  qualified  individual  retirement 
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1  'account  for  the  benefit  of  3uoh  individual  or  such  in- 

2  dividual  and  hi3  3pou3C. 

3  "(2)  Amount  of  tenalty^ — If  an  individual  is 

4  required  to  include  in  gro33  income  for  the  taxable  year 

5  an  amount  to  which  this  subsection  applies,  there  shall 

6  be  imposed  an  additional  tax  for  such  taxable  year  equal 

7  to  30  percent  of  such  amount.  Any  tax  imposed  under 

8  this  paragraph  shall  not  be  reduced  by  any  credit  under 

9  part  IV  of  subchapter  A  (other  than  sections  31  and  39 

10  thereof) ,  and  shall  not  be*  Seated  as  tax  imposed  by 

11  'this  chapter  for  purposes  of  section  5fi." 

12  (b)  Investment  in  the  Contract. — 

13  *(1)  Subparagraph  (A)  of  section  72(c)  (1) — (*e- 

14  -lating  to  definition  of  investment  in  the  contract)  is 

15  amended  by  inserting  after  "contract"  the  following: 

16  "for  which  no  orcdit  WQ3  allowed  under  3cction  42  (re- 

17  lating  to  retirement  savings)  ". 

18  (2)  Section  72  (d)  (2)  (relating  to  employ ecs*  an- 

19  nuitios)  is  amended  by  striking  out  "and"  at  the  end 

20  of  subparagraph  (A),  by  striking  out  the  period  at  tho 

21  end  of  subparagraph  (B)  and  inserting  in  lieu  thereof 

22  ";  and",  and  by  inserting  after  subparagraph  (B)  the 

23  following  new  subparagraph: 

24  "  (C) — any  contribution  made  with  respect  to  the 

25  contract  shall  not  bo  treated  as  consideration  for  the  con 
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^         tract  contributed  by  the  employee  to  tbo  oxtont  that  a 

2  credit  was  allowed  under  sootion  42  (relating  to  re  tiro 

3  ment  savings)  with  reap  cot  to  3uch  contribution." 

4  (o)  Amounts  Received  Before  Annuity  Startinci 

5  Date. — Section  72  (m)  ( 1 )  (relating  to  special  rule  applioa 
g   blc  to  amounts  received  before  annuity  starting  date)  is 
rj   amended  to  read  as  follows : 

8  "  ( 1 )  Certain  amounts  received  before  an- 

g  nuity  starting  date. — Any  amounts  received  under 
jq  an  annuity,  endowment,  or  life  insurance  contract  before 
'tho  annuity  starting  date  which  arc  not  received  as  an 
22  annuity — (within  the  meaning  of  subsection — (e)  (2) ) 
-shall  be  included  in  the  recipients  gross  income  for  the 
^  taxable  year  in  which  received  to  the  extent  that  such 
25  amounts,  plus  all  amounts  thorotoforo  received  under  the 
2g  contract  and  includable  in  gross  income  under  this  para- 
yj        'graph,  do  not  oxoecd  the  aggrogato  premiums  or  other 

consideration  paid  for  tho  contract — 
2^  "(A)  while  tho  employ oo  was  an  owner-em- 

2q  ployee  which  were  allowed  as  deductions  under  sec- 

21  tion  404  for  the  taxable  year  and  all  prior  taxable 

22  years,  or 

"(B)  with  respect  to  which  credits  were  al 
lowed  under  section  42  for  the  taxable  year  and  all 
prior  taxable  years,  except  to  the  extent  that,  with- 
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1  in  60  days  after  the  day  on  which  such  amounts 

2  aro  received,  such  amounts  arc  contributed  to  a 

3  qualified  individual  retirement  account  for  the  bene 

4  fit  of  the  recipient  or  the  recipient  and  his  spouse. 

5  Any  suoh  amounts  so  received  which  arc  not  includable 

6  in  gross  income  under  this  paragraph  shall  be  subject  to 

7  the  provisions  of  subsection  (c) 

8  TECHNICAL  AND  CLERICAL  AMENDMENTS 

9  Sec.  811.  (a)  Technical  Amendments. — 

10  (1)  Pension  plan  reserves. — 

11  (A)  Section  805(d)  (1) — (relating  to  defini 

12  tion  of  pension  plan  reserves)  is  amended  by  striking 

13  out  "or"  at  the  end  of  subparagraph  (C) ,  by  strik 

14  ing  the  period  at  the  end  of  subparagraph  (D)  and 

15  inserting  in  lieu  thereof     or",  and  by  adding  at  the 

16  end  thereof  the  following  new  subparagraph : 

17  "  (E) — purchased  under  contracts  entered  into 

18  with  trusts,  custodial  accounts,  or  other  similar  ar 

19  rangomonts  which  (as  of  the  time  the  contracts  were 

20  entered  into)  were  deemed  to  be  qualified  individual 

21  retirement  accounts — (and  defined  in  section  400 

22  -m*. 

23  ■(-&) — Section  801  (g)  (7) — (relating  to  scgrc 

24  gated  assot  accounts)  in  amended  by  striking  out  "or 

25  (D)  "  and  inserting  in  lieu  thereof  "  (B) ,  or  (E)  ". 
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1  (2)  Averaoeable  INCOME. — Paragraph  (2)  (A) 

2  of  section  1802  (a)  (relating  to  definition  of  avcragcablc 

3  income)  is  amended  by  striking  out  "section  72  (m) 

4  (5) "  and  inserting  in  lieu  thereof  "section  72  (m)  (5) 

5  or  72  (p)". 

6  (3)  Earned  income.   Section  1318(b)  (1)  (ro 

7  lating  to  definition  of  earned  income)  is  amended  by 

8  striking  out  "72  (n)"  and  inserting  in  lieu  thereof  "72 

9  (n),72(p)". 

10  (b)  Clerical  Amendments. — 

11  ( 1 )  The  table  of  sections  for  subpart  A  of  part  IV 

12  of  subchapter  A  of  chapter  1  in  amondod  by  striking  out 

13  the  last  item  and  inserting  in  lieu  thereof  the  following 

14  new  items; 

"Soet  48.  Rotiromont  oavingo. 
"Bee.  43.  Overpayments  of  tax." 

15  (2)  The  table  of  sections  for  part  I  of  subchapter  D 
1G         of  chapter  1  is  amended  by  adding  at  the  end  thereof 

17  the  following  now  items: 

"See.  40&.  Failure  to  make  required  contributions 
"Bee.  400.  Individual  retirement  accounts/' 

18  EFFECTIVE  DATE 

19  Skc.  345.  The  amendments  made  by  thin  title  ohall 


20  npply  with  respect  to  taxable  years  boginning  more  than 

21  one  yonr  nfter  the  date  of  enactment  of  this  Act. 
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1  TITLE  IV— PENSION  INSURANCE 

2  Sdo.  101.  (a)  Thorc  io  oroatcd  a  Pension  Guarantee 

3  Corporation  (hereinafter  referred  to  aa  the  "corporation" ) 

4  which  ahall  insure,  a3  hereinafter  provided,  the  uiifunded 

5  vested  liabilities  of  all  pension,  profit  sharing,  stock  bonus, 

6  and  bond  purohaoo  plans  whioh  othorwioo  qualify  under 

7  section  101  or  101  (a)  (2)  of  the  Internal  Revenue  Code 

8  of  1051. 

9  (b)  The  corporation  shall  not  bo  an  agonoy  or  ootab 

10  lishmcnt  of  the  United  States  Government. 

11  (o)  The  corporation  shall  be  a  nonprofit  membership 

12  corporation  composed  of  those  plans  which  purchase  insur 

13  anoo  from  the  corporation. 

14  fd-) — Except  as  otherwise  provided  in  this  title,  the 

15  corporation  shall  bo  subject  to,  and  have  all  the  powers 

16  conferred  on  a  nonprofit  corporation  by,  the  District  of 

17  Columbia  Nonprofit  Corporation  Act — (D.C.  Code,  sec. 

18  29  1001). 

19  BOABD  OF  DIRECTORS 

20  Seo.  102.  (a)  The  corporation  shall  have  a  board  of 

21  directors  which,  subject  to  the  provisions  of  thia  Act,  shall 

22  determine  the  policies  which  shall  govern  the  operations  of 

23  the  corporation. 

24  (b)  The  board  of  directors  shall  consist  of — 
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1  ( 1 )  tho  Soorotoiy  of  tho  Treasury  or  his  designee, 

2  ox  offioio; 

3  (2)  tho  Secretary  of  Labor  or  Lis  dosignoo,  ox 

4  offioio;  and 

5  (3)  five  directors  appointed  by  the  President  Q3 

6  f  ollowo : 

7  (A)  two  from  among  persons  associated  with 

8  employee  organizations, 

9  (B)  two  from  among  persons  associated  with 

10  employers,  and 

11  (C)  one  from  among  members  of  the  general 

12  public  not  oligiblo  for  appointment  under  3iibpara 

13  graphs  (A)  and  (B), 

14  fe) — The  President  shall  designate  a  chairman  and 

15  vice  chairman  from  among  those  directors  appointed  under 

16  paragraph  (3)  of  ouboootion  (b) . 

17  (d)  (1)  Except  as  provided  in  subparagraphs  (A)  and 

18  (B),  each  director  shall  be  appointed  for  a  term  of  three 

1  ttaa  ti 

20  (A)  Of  the  directors  first  appointed,  two  shall  hold 

21  office  for  a  term  of  one  year,  two  shall  hold  office  for  a 

22  term  of  two  years,  and  one  shall  hold  office  for  a  term 

23  of  three  years,  as  designated  by  the  President  at  the 

24  time  of  their  appointment. 
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1  (B)  A  vacancy  in  the  board  shall  be  filled  in  the 

2  samo  manner  as  the  original  appointment  was  made. 

3  Any  director  appointed  to  fill  a  vacancy  occurring  prior 

4  to  the  expiration  of  the  term  for  which  his  predecessor 

5  waa  appointed  shall  be  appointed  only  for  the  remainder 

6  of  such  term.  A  director  mn}'  serve  after  the  expiration  of 

7  his  term  until  his  successor  has  taken  office. 

8  (o)  All  matters  relating  to  compensation  of  dircctoi'3 

9  shall  bo  as  provided  in  the  bylaws  of  the  corporation. 

10  (f)  The  board  of  directors  shall  meet  at  the  call  of  ita 

11  chairman,  or  as  otherwise  provided  by  the  bylaws  of  the 

12  corporation. 

13  DYLAWB 

14  Seo.  403. — (ft) — As  soon  aa  practicable  but  not  later 

15  than  forty  five  days  after  the  date  of  enactment  of  this  title, 

16  the  board  of  directors  shall  adopt  initial  bylaws  and  rules 

17  relating  to  the  conduct  of  the  business  of  the  corporation 

18  and  the  exercise  of  the  rights  and  powers  granted  to  it  by 

19  this  title,  and  shall  file  a  copy  thereof  with  the  Secretary  of 

20  the  Treasury  (hereinafter  roforrod  to  as  the  "Secretary"). 

21  Thereafter,  the  board  of  directors  may  alter,  oupplomcnt,  or 

22  repeal  any  existing  bylaw  or  rule  and  may  adopt  additional 

23  bylaws  and  rulc3,  and  in  each  such  case  3hall  file  a  copy 

24  thereof  with  tho  Soorotary. 

25  (b)  Each  such  b}daw  or  rule  or  amendment  thereto 

25-028  O  -  76  -  vol.  1-55 
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1  shall  take  effect  upon  the  thirtieth  day  (or  auch  later  date 

2  the  board  of  directors  may  designate)  after  the  filing  of  thv 

3  copy  thereof  with  the  Scorotary  or  upon  ouoh  earlier  d»vto  p. a 

4  tho  Scorotary  may  determine,  unless  the  Secretary  ghull  by 

5  notioo  to  tho  corporation  sotting  forth  the  reasons  therefor, 

6  disapprovo  tho  oamo,  in  wholo  or  in  part,  as  being  contrary 

7  to  tho  publio  interest  or  contrary  to  tho  purposes  of  thia 

8f|f1fv 
vxvTTT. 

9  (o)  Tho  Socrotary  may,  by  such  rules  or  regulations  as 

10  ho  determines  to  bo  necessary  or  appropriate  in  the  publio 

11  interest  or  to  offootuato  tho  purposes  of  this  title,  require  the 

12  adoption,  amondmont,  alteration  of,  supplement  to,  or  rcscis 

13  sion  of  any  bylaw  or  rulo  by  tho  corporation  whenever 

14  adopted. 

15  PENSION  GUARANTEE  FUNDS 

16  Sec.  101  i  (a)  The  corporation  shall  establish  two  fundo, 

17  one  of  which  shall  bo  known  ac  tho  oinglo  employer  fund 

18  and  the  other  of  which  shall  bo  known  as  the  multi  cm- 

19  ploycr  fund — (hereinafter  rof erred  to — as  the — "insurance 

20  funds") .  All  amounts  roooivod  ao  premiums,  assessments,  or 

21  fees,  and  any  other  moneys,  property,  or  assets  derived  from 

22  the  operation  by  tho  corporation  of  tho  insurance  program 

23  shall  bo  deposited  in  the  appropriate  insurance  fund  and  all 

24  claims,  expenses,  and  payments  pursuant  to  tho  operation 
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1  of  such  progrnm  shall  be  paid  from  the  appropriate  insurance 

2  fund. 

3  (b)  All  moneys  of  the  insuranoo  funds  may  bo  invested 

4  in  obligations  of  the  United  States  or  in  obligations  guaran 

5  teed  as  to  principal  and  interest  by  the  United  Statc3. 

6  PROTECTION  OF  PARTICIPANTS 

7  Sec.  105.  (a)  Subject  to  the  limitations  in  subnotion 

8  (b),  upon  the  termination  of  a  member  plan,  the  corpora 

9  tion  shall  cause  to  be  paid  to  each  participant  in  ouch  plan, 

10  or  to  his  bonoficiary — (if  such  beneficiary  would  be  en1 

11  titled  to  receive  such  benefits) ,  an  amount  or  amounts  which 

12  (when  added  to  the  amounts  paid  to  him  by  the  plan)  arc 

13  nooossary  to  provide  him  retirement  benefits  in  an  amount 

14  oqual  to  the  retirement  benefits  with  respect  to  which  he 

15  had  nonforfeitable  rights  under  the  plan  upon  the  date  of 

16  termination  of  tho  plan. 

17  (b)  Tho  aggrogato  amount  payable  to  a  participant  or 

18  his  beneficiary  by  tho  corporation  shall  not  exceed  the 

19  amount  which,  in  addition  to  the  sum  of  the  amounts  paid 

20  him  by  the  plan,  is  necessary  to  provido  a  monthly  rotiro 

21  mcnt  benefit  for  the  life  of  the  participant  payable  at  normal 

22  retirement  ago  (or,  in  tho  oaeo  of  a  participant  who  wa3  dis 

23  ablcd  prior  to  tho  termination  of  the  plan,  payable  at  such 

24  time  as  is  spooifiod  in  the  plan)  oqual  to  tho  lesser  of  (1) 

25  $1,000  or  (2)  50  per  centum  of  hh  average  monthly  wage 
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1  for  the  fivo  year  period  following  tho  dntc  on  which  the 

2  plan  boeaino  a  momber  of  tho  corporation  for  which  hie 

3  earnings  woro  their  groatost.  In  tho  case  of  a  participant  (or 

4  a  beneficiary)  who  is  receiving  retirement  boncfito  at  the 

5  time  the  plan  is  terminated,  the  limitations  on  the  amounts 

6  of  payments  from  the  corporation  shall  be  determined  under 

7  regulations  issued  by  the  corporation  consistent  with  the 

8  principled  of  thio  oubcootion. 

9  (o)  Unloss  othcrwioc  authorised  by  the  corporation,  no 

10  amount  shall  bo  payable  by  the  corporation  in  tho  case  of  a 

11  plan  which  is  terminated  within  five  years  after  it  becomes 

12  a  member  of  the  corporation.  The  corporation  may  authorize 

13  payments  in  the  case  of  such  a  plan  only  if — 

14  (1)  it  was  maintained  as  a  qualified  plan  under 

15  section  401  of  the  Internal  Revenue  Code  of  1051  for 

16  more  than  fivo  years  prior  to  its  termination; 

17  (2)  the  corporation  is  satisfied  that  during  the  po 

18  riod  tho  plan  was  not  a  membor,  it  was  in  substantial 

19  compliance  with  tho  provisions  of  sootion  101  (j)  of  the 

20  Internal  Revenue  Code  of  1051  (relating  to  funding 

21  requirements)  ;  and 

22  (8)  such  paymonts  will  not  prevent  equitable  un 

23  dorwriting  of  losoos  of  vested  benofits  otherwise  covered 

24  by  this  title. 

25  (d)  No  amount  shall  be  payablo  by  tho  corporation 
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1  with  respect  to  benefits  which  woro  created  by  a  plan 

2  amendment  which  took  effect  within  the  three-year  period 

3  prior  to  its  torminatiom 

4  (c)  No  amount  shall  bo  payable  by  the  corporation 

5  with  rospoot  to  tho  interest  of  a  participant  who,  on  tho 

6  dato  of  tho  plan's  termination,  is  tho  ownor  of  10  per  oontum 

7  or  moro  of  tho  voting  3took  of  the  employer,  or  of  a  10 

8  per  centum  or  more  interest  in  the  employer  whore  it  io  an 

9  unincorporated  trade  or  business. 

10  (f)  Tho  corporation  shall,  by  regulation,  presoribc  tho 

11  procedures  undor  which  the  funds  of  terminated  plans  shall 

12  be  wound  up  and  liquidated  and  the  proceeds  therefrom  ap 

13  plied  to  payment  of  the  nonforfeitable  benefits  of  partioi 

14  pants  and  bonoficiarios.  In  implementing  this  subsection,  the 

15  corporation  shall  have  authority — 

16  (1)  to  transfer  tho  funds  in  tho  torminatod  plan  to 

17  the  appropriate  insuranoo  fund  for  purposes  of  liquida 

18  tion  and  payment  of  bonofits  to  participants  and  bene 

19  fioiarios ; 

20  (2)  to  purohaso  single-premium  life  annuities  with 

21  tho  funds  of  tho  torminatod  plan;  or 

22  (3)  to  toko  suoh  other  action  as  may  bo  appropriate 

23  to  assuro  equitable  arrangements  for  the  payment  of 

24  nonforfeitable  bonofits  to  participants  and  beneficiaries 

25  under  the  plan. 


820 


41 

1  INITIAL  ASSESSMENTS 

2  Sec.  406.  Each  member  plan  of  the  corporation  shall 

3  pay  to  the  corporation^  on  becoming  a  member,  a  uniform 

4  assessment  as  proscribed  by  the  corporation  to  cover  the 

5  administrative  costs  of  establishing  and  maintaining  the 

6  inauranoo  program. 

7  ANNUAL  PREMIUMS 

8  Sec.  407.  (a)  Each  member  plan  shall  pay  an  annual 

9  premium  to  the  corporation  determined  by  applying  the 

10  premium  rato  established  by  tho  corporation  for  that  year 

11  to  the  plan's  unfunded  liabilities  for  nonforfeitable  bencfitg 

12  whioh  are  protected  by  tho  insurance  program  (referred  to 

13  herein  as  "unfunded  vested  liabilitIos,? ) .  Tho  corporation 

14  may  establish  a  uniform  premium  rate  for  all  member  plans, 

15  may  establish  separate  uniform  premium  rates  for  single 

16  employer  plans  and  for  multi  employer  plans,  or  may  cstab 

17  lish  a  schedule  of  premium  rates  which  vary  by  the  likelihood 

18  that,  and  tho  extent  to  whioh,  a  plan  may  produoo  liabilities 

19  to  tho  insurance  program. 

20  (b)  For  the  throo  year  period  immediately  following 

21  tho  offootivo  date  of  this  title,  the  annual  premiums  payable 

22  pursuant  to  subsootion  (a)  shall  not  exceed — 

23  ( 1 )  two-tonths  of  a  per  centum  of  a  plan's  unfunded 

24  vested  liabilities  incurred  prior  to  tho  date  of  enactment 

25  of  this  Act,  where  such  plan  is  a  multi  employer  plan 
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1  or  where  such  plan's  median  ratio  of  plan  assets  to 

2  unfunded  vested  liabilities  was  75  per  centum  during 

3  the  five  year  period  immediately  preceding  the  enact 

4  mcnt  of  this  Act  or,  in  the  event  of  a  plan  established 

5  within  such  five  year  period,  where  the  plan  has  reduced 

6  the  amount  of  such  unfunded  vested  liabilities  at  the 

7  rato  of  at  least  5  per  centum  each  year  since  the  plan'3 

8  date  of  establishment ;  or 

9  (3)  four  tenths  of  a  per  centum  of  a  plan'3  unfunded 

10  vested  liabilities  incurrod  prior  to  the  date  of  enactment 

11  of  this  Act  whoro  suoh  plan  docs  not  meet  the  stand 

12  ards  sot  forth  in  paragraph — f^) — and  is  not  a  multi 

13  omploycr  plan. 

14  (o)  The  corporation  is  authorized  to  prescribe  different 

15  premium  rates  after  the  initial  three  year  period  based  upon 

16  experience  and  other  relevant  factors. 

17  (d)  The  corporation  may  impose  upon  its  members  suoh 

18  special  assessments  as  it  may  deem  necessary  and  appropriate 

19  to  provide  additional  funds  to  meet  obligations  of  the  insur 

20  ancc  program.  Any  assessments  so  made  on  a  plan  for  any 

21  year  shall  not  exceed  the  annual  premium  payable  by  the 

22  plan  for  that  year  multiplied  by  throe,  and  shall  bo  determined 

23  in  a  manner  consistent  with  tho  methods  for  determining 

24  euoh  annual  premium. 
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2  is  of  may  reasonably  appear  to  fee  insufficient  fof  the  pttF- 

3  poses  of  this  Ae%  the  Secretary  is  authorized  to  make  loans 

4  to  the  corporation.  At  the  time  of  application  foFy  and  as  ft 

5  condition  toj  any  such  loanj  the  co rp orati on  shall  file  w  ith 

6  the  Secretary7  a  statement  with  reopect  to  the  anticipated 

7'^^    /-\(    f  Y\  r\    t\nA<iAA/1fi    /-\(    f  V>  <->    Ij->f>ir>        A      I  anOjj    1XQ  ^  «->    ^t»1tt  if 

uov  tTT  tilt"  jJI  UtAA  tl>i  tTT  Mlv    iTttClTT  TT  ttTTCTT  yilllll  TTtJ  DWRS  Ulll  V  IT 

8  the  Secretary  determines  that  it  is  necessary  fof  the  protec 

9  tiee  of  participants  of  member  plans  ftod  the  maintenance  of 

10  confidence  m  the  private  retirement  system.  The  corporation 

11  must  submit  a  plan  which  provides  a  reasonable  assurance 

12  of  prompt  repayment  under  the  circumstances.  Such  leas 

13  shall  hear  interest  at  a  Fate  determined  by  the  Secretary 

14  taking  into  consideration  the  current  average  market  yield 

15  on  outstanding  marketable  obligations  of  the  United  States 

16  of  comparable  maturities.  The  Secretary  may  reduce  the 

17  interest  rate  if  he  determines  sueh  reduction  to  he  i»  the 

18  national  interest.  There  are  authorized  to  he  appropriated 

19  to  the  Secretary7  of  the  Treasury7  sueh  sums  as  may  he 

£i\J       uv^vouun  y  ^vtl  1  V   \TXXV  TTT75  TTTTTTvo  in  i  va\  x    UIlio  TTTTTT7 

21        (b)  Table  of  Contents- 
title  I— ADMINISTRATION 
Part  A — Internal  Revenue  Service 

Sec.  101.  Establishment  of  office. 

Sec.  102.  Authorization  of  appropriations. 

Part  B — Registration 

Sec.  151.  Duties  of  plans. 

Sec.  152.  Duties  of  the  Secretary  of  Health,  Education,  and  Welfare. 
Sec.  153.  Effective  date. 
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TITLE  II— PARTICIPATION ;  VESTING;  FUNDING;  CERTAIN 
BENEFITS 

Part  A — Participation. 

Sec.  201.  Minimum  standards  relating  to  participation. 

Part  B — Vesting 

Sec.  221.  Minimum  standards  relating  to  vesting. 

Part  C — Funding 

Sec.  2 III.  Minimum  standards  relating  to  funding. 

Part  D — Optional  Form  of  Benefit;  Special  Rules 

Sec.  261.  Amendment  of  section  401. 

Part  E — Protection  of  Pension  Rights  Under  Government  Plans 

Sec.  281.  Duties  of  the  Secretary  of  the  Treasury. 

TITLE  III— PORTABILITY 

Sec.  301.  Definitions.  s 

Sec.  302.  Program  established. 

Sec.  303.  Establishment  of  fund. 

Sec.  304-  Registration. 

Sec.  305.  Acceptance  of  deposits. 

Sec.  306.  Individual  accounts. 

Sec.  307.  Payments  from  individual  accounts. 

Sec.  308.  Assistance  to  plan  administrators. 

Sec.  309.  Amendment  of  Internal  Revenue  Code  of  1954- 

Sec.  .310.  Authorization  of  appropriations. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 
Part  A — Pension  Benefit  Guaranty  Corporation 
Sec.  401.  Definitions. 

Sec.  402.  Pension  Benefit  Guaranty  Corporation. 
Sec.  403.  Establishment  of  Pension  Benefit  Fund. 

Part  B — Coverage 

Sec.  1#1.  Plans  covered. 
Sec.  4%2.  Benefits  covered. 

Part  C — Terminations 

Sec.  m.  Termination  by  plan  administrator. 

Sec.  44®-  Termination  by  Pension  Benefit  Guaranty  Corporation. 

Sec.  443.  Reportable  events. 

Sec.  444-  Allocation  of  assets. 

Sec.  445-  Recapture  of  certain  payments. 

Sec.  44*6-  Report  by  corporation. 

Part  D — Liability 

Sec.  461.  Corporation  liability. 
Sec.  462.  Liability  of  employer. 

Sec.  463.  Liability  of  substantial  employer  for  withdrawal. 

Sec.  404-  Liability  of  employers  on  termination  of  multiemployer  plan. 

Sec.  465.  Annual  report  of  plan  administrator. 

Sec.  406.  Annual  notification  to  substantial  employers. 

Sec.  467.  Recovery  of  employer  liability  for  plan  termination. 
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TITLE  IV— PLAN  TERMINATION  INSURANCE-^Continued 

Part  E — Amendments  to  Internal  Revenue  Code  of  1954;  Effective 

Dates 

Sec.  ty81 '.  Amendments  to  Internal  Revenue  Code  of  1954. 
Sec.  482.  Effective  dates. 

TITLE  V— FIDUCIARY  STANDARDS 

Part  A — Fiduciary  Standards  for  Plan  Officers  and  Employees 

Sec.  501.  Qualifications  and  responsibilities  of  individuals. 

Part  B — Prohibited  Transactions 

Sec.  551.  Prohibited  transactions. 

TITLE  VI — ENFORCEMENT 

Part  A — Disputes  Relating  to  the  Qualification  of  Certain 
Employee  Plans 

Sec.  601.  Tax  Court  procedure. 

Sec.  602.  Determination  of  pension  rights. 

Part  B — Auditing,  Etc. 

Sec.  641.  Excise  tax  for  auditing;  etc. 

Part  C — Actuaries 

Sec.  671.  Enrollment  and  reports  of  actuaries. 

TITLE  VII— RETIREMENT  SAVINGS;  LIMITATION  ON  PRO- 
PRIETARY EMPLOYEE  CONTRIBUTIONS;  TAXATION  OF 
CERTAIN  LUMP-SUM  DISTRIBUTIONS 

Sec.  701.  Deduction  for  retirement  savings. 
Sec.  702.  Certain  plans. 

Sec.  703.  Taxation  of  certain  lump-sum  distributions. 
Sec.  704.  Contributions  on  behalf  of  self-employed  individuals  and  pro- 
prietary employees. 
Sec.  705.  Collectively  bargained  plans. 
Sec.  706.  Miscellaneous  provisions. 

1  (c)  Amendment  of  1954  Code. — Except  as  otherwise 

2  expressly  provided,  whenever  in  this  Act  an  amendment  is 

3  expressed  in  terms  of  an  amendment  to  a  section  or  other 

4  provision,  the  reference  is  to  a  section  or  other  provision  of 

5  the  Internal  Revenue  Code  of  1954. 

6  (d)  Technical  and  Conforming  Changes.— The 

7  Secretary  of  the  Treasury  or  his  delegate  shall,  as  soon  as 

8  practical  (but  in  any  event  not  later  than  ninety  days  after 
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1  the  date  of  enactment  of  this  Act),  submit  to  the  Committee 

2  on  Ways  and  Means  of  the  House  of  Representatives  a  draft 

3  of  any  technical  and  conforming  changes  in  the  Internal  Reve- 

4  nue  Code  of  1954  which  are  necessary  to  reflect  throughout 

5  such  Code  the  changes  in  the  substantive  provisions  of  law 

6  made  by  this  Act. 

7  TITLE  I— ADMINISTRATION 

8  PART  A— INTERNAL  REVENUE  SERVICE 

9  SEC.  101.  ESTABLISHMENT  OF  OFFICE. 

10  (a)  In  General. — Section  1802  (relating  to  Com- 

11  missioner  of  Internal  Revenue)  is  amended  to  read  as 

12  follows: 

13  "SEC.  7802.  COMMISSIONER    OF    INTERNAL  REVENUE; 

14  ASSISTANT  COMMISSIONER. 

15  "(a)  Commissioner  of  Internal  Revenue.— There 

16  shall  be  in  the  Department  of  the  Treasury  a  Commissioner 

17  of  Internal  Revenue,  who  shall  be  appointed  by  the  President, 

18  by  and  with  the  advice  and  consent  of  the  Senate.  The  Com- 

19  missioner  of  Internal  Revenue  shall  have  such  duties  and 

20  powers  as  may  be  prescribed  by  the  Secretary. 

21  "(b)   Assistant  Commissioner  for  Employee 

22  Plans  and  Exempt  Organizations. — There  is  estab- 

23  lished  within  the  Internal  Revenue  Service  an  office  to  be 

24  known  as  the  'Office  of  Qualified  Plans  and  Employee  Orga- 

25  nizations\  The  Office  shall  be  under  the  supervision  and  di- 
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1  rection  of  an  Assistant  Commissioner  of  Internal  Revenue. 

2  As  head  of  the  Office,  the  Assistant  Commissioner  shall  be 

3  responsible  for  carrying  out  such  functions  as  the  Secretary 

4  or  his  delegate  may  prescribe  with  respect  to  organizations 

5  exempt  from  tax  under  section  501(a)  and  with  respect  to 

6  plans  to  which  part  I  of  subchapter  D  of  chapter  1  applies 

7  (and  with  respect  to  organizations  designed  to  be  exempt 

8  under  such  section  and  plans  designed  to  be  plans  to  which 

9  such  part  applies )  ." 

10  (b)  Salaries  — 

11  (1)  Assistant  commissioner— Section  5109  of 

12  title  5,  United  States  Code,  is  amended  by  adding  at 

13  the  end  thereof  the  following  new  subsection: 

14  "(c)  The  position  held  by  the  employee  appointed  under 

15  section  7802(b)  of  the  Internal  Revenue  Code  of  1954 

16  is  classified  at  GS-18,  and  is  in  addition  to  the  number  of 

17  positions  authorized  by  section  5108(a)  of  this  title". 

18  (2)  Classification  of  positions  at  gs-16  and 

19  17. — Section  5108  of  title  5,  United  States  Code,  is 

20  amended  by  adding  at  the  end  thereof  the  following  new 

21  subsection : 

22  u(e)  In  addition  to  the  number  of  positions  authorized 

23  by  subsection  (a),  the  Commissioner  of  Internal  Revenue  is 

24  authorized,  without  regard  to  any  other  provision  of  this  sec- 
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1  tion,  to  place  a  total  of  20  positions  in  the  Internal  Revenue 

2  Service  in  GS-16  and  17." 

3  (c)  Clerical  Amendment. — The  table  of  sections  for 

4  subchapter  A  of  chapter  80  is  amended  by  striking  out  the 

5  item  relating  to  section  7802  and  inserting  in  lieu  thereof 

6  the  following : 

"Sec.  7802.  Commissioner  of  Internal  Revenue;  Assistant 
Commissioner^. 

7  SEC.  102.  AUTHORIZATION  OF  APPROPRIATIONS. 

8  (a)  Initial  Authorization— There  are  authorized 

9  to  be  appropriated  to  the  Department  of  Treasury  for  the 

10  purpose  of  carrying  out  all  functions  of  the  Office  of  Em- 

11  ployee  Plans  and  Exempt  Organizations  for  the  fiscal  year 

12  ending  June  30,  1974,  $35,000,000,  for  the  fiscal  year 

13  ending  June  30,  1975,  $35,000,000,  and  for  the  fiscal  year 

14  ending  June  30, 1976,  $35,000,000. 

15  (b)  Permanent  Authorization.— There  is  author- 

16  ized  to  be  appropriated  to  the  Department  of  the  Treasury 

17  for  the  purpose  of  carrying  out  all  functions  of  the  Office 

18  of  Employee  Plans  and  Exempt  Organizations  for  each  fiscal 

19  year  beginning  after  June  30,  1976,  an  amount  equal  to  the 

20  sum  of — 

21  (1)  the  amount  of  the  collection  from  the  taxes  im- 

22  posed  under  section  4974  of  the  Internal  Revenue  Code 

23  of  1954  (relating  to  annual  tax  on  plan  participation) 

24  during  the  second  preceding  fiscal  year,  and 


828 


49 

1  (2)  one-half  of  the  collections  from  the  taxes  im- 

2  posed  under  section  4940  of  such  Code  (relating  to 

3  excise  tax  based  on  investment  income)  during  the  sec- 

4  ond  preceding  fiscal  year. 

5  Part  B— REGISTRATION 

6  SEC.  151.  DUTIES  OF  PLANS. 

7  (a)  Annual   Registration —Within  such  period 


8  after  the  end  of  a  plan  year  as  the  Secretary  of  the  Treasury 

9  may  prescribe,  the  administrator  of  each  plan  to  which  part 

10  I  of  subchapter  D  of  chapter  1  of  the  Internal  Revenue  Code 

11  of  1954  applied  at  any  time  during  such  plan  year,  and  each 

12  pension  plan  operated  by  the  Government  of  the  United 

13  States,  or  by  the  government  of  any  State  (including  the 

14  District  of  Columbia)  or  political  subdivision  thereof  or  by 

15  an  agency  or  instrumentality  of  any  such  government,  shall 

16  file  a  registration  statement  with  the  Secretary  of  the  Treas- 

17  ury.  The  registration  statement  shall  set  forth — 


18  (1)  the  name  and  address  of  the  plan, 

19  ( 2)  the  name  and  taxpayer  identification  number  of 

20  each  individual  who  has  a  right  to  a  deferred  vested 

21  benefit  in  that  plan  as  of  the  end  of  such  plan  year  ( other 

22  than  those  individuals  who  were  paid  retirement  benefits 

23  under  that  plan  during  such  plan  year),  and  who  has 

24  terminated  his  employment  with  the  employer,  who  estab- 

25  lished  and  maintained  thai  plan,  within  that  year, 
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1  (3)  the  nature,  amount,  and  form  of  any  such 

2  deferred  vested  benefit,  and 

3  (4)  such  additional  or  other  information  as  the 

4  Secretary  may  require. 

5  (b)  Changes  in  Status. — The  administrator  of  any 

6  plan  required  to  be  registered  under  section  (a)  shall  also 

7  notify  the  Secretary,  at  such  time  as  the  Secretary  may  pre- 

8  scribe,  of — 

9  (1)  any  change  of  address  of  the  plan, 

10  (2)  any  change  of  name  of  the  plan, 

11  (3)  the  termination  of  the  plan,  or 

12  (4)  the  merger  or  consolidation  of  the  plan  with 

13  any  other  plan. 

14  (c)  Voluntary  Reports. — The  Secretary  is  author- 


15  ized  and  directed  to  receive  such  additional  reports  relating 

16  to  plan  years  ending  before  January  1,  1974,  as  the  ad- 

17  ministrator  of  any  such  plan  may  wish  to  file  with  him  re- 

18  lating  to  the  deferred  vested  benefit  rights  of  any  person  ter- 

19  minating  his  employment  during  any  such  plan  year  with  the 

20  employer  who  established  and  maintained  the  plan. 

21  (d)  Transmission  of  Information  to  Secretary 

22  of  Health,  Education,  and  Welfare  Regulations. — 

23  The  Secretary  of  the  Treasury  shall  transmit  any  statements, 

24  reports,  or  other  information  obtained  by  him  under  this  sec- 

25  tion  to  the  Secretary  of  Health,  Education,  and  Welfare  at 
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1  such  times  and  in  such  form  as  the  Secretary  of  Health, 

2  Education,  and  Welfare  may  require  in  order  to  carry  out 

3  his  responsibilities  under  section  1131  of  the  Social  Security 

4  Act.  The  Secretary  of  the  Treasury,  after  consultation  with 

5  the  Secretary  of  Health,  Education,  and  Welfare,  is  au- 

6  thorized  to  prescribe  such  regulations  as  may  be  necessary  to 

7  carry  out  the  provisions  of  this  section. 


8  (e)  For  purposes  of  this  section,  the  term  li administra- 

9  tor'  means  the  person  or  persons  described  in  section  501  (g) 

10  (11)  of  this  Act. 

11  SEC.  152.  DUTIES  OF  SECRETARY  OF  HEALTH,  EDUCA- 

12  TION,  AND  WELFARE. 

13  Title  XI  of  the  Social  Security  Act  ( relating  to  general 

14  provisions)  is  amended  by  adding  at  the  end  of  part  A  thereof 

15  the  following  new  section: 

16  "NOTIFICATION   OF   SOCIAL   SECURITY   CLAIMANT  WITH 

17  RESPECT  TO  VESTED  PENSION  BENEFITS 

18  uSec.  1131.  (a)  Whenever  the  Secretary  makes  a  find- 

19  ing  of  fact  and  a  decision  as  to — 

20  u(l)  the  entitlement  of  any  individual  to  monthly 

21  insurance  benefits  under  section  202,  223,  or  228, 

22  "(2)  the  entitlement  of  any  individual  to  a  lump- 

23  sum  death  payment  payable  under  section  202  (i)  on  the 

24  account  of  the  death  of  any  person  to  whom  such  indi- 

25  vidual  is  related  by  blood,  marriage,  or  adoption,  or 
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1  "(3)  the  entitlement  under  section  226  of  any 

2  individual  to  hospital  insurance  benefits  under  part  A  of 

3  title  XVIII, 

4  or  upon  request  made  by  any  individual  with  respect  to 

5  whom  the  Secretary  holds  information  obtained  under  sec- 

6  tion  151  of  the  Comprehensive  Private  Pension  Security 

7  Act  of  1973,  he  shall  furnish  to  such  individual  any  infor- 

8  mation  regarding  any  vested  right  to  a  pension  benefit  ac- 

9  quired  by  the  Secretary  pursuant  to  such  section  with  respect 

10  to  the  person  on  whose  wages  and  self-employment  income 

11  entitlement  (or  claim  of  entitlement)  is  based. 

12  "(b)(1)  For  purposes  of  section  201(g)(1),  expenses 

13  incurred  in  the  administration  of  subsection  (a)  shall  be 

14  deemed  to  be  expenses  incurred  for  the  administration  of  the 

15  Federal  old-age  and  survivors  insurance  program. 

16  "(2)  There  are  hereby  authorized  to  be  appropriated 

17  to  the  Federal  Old- Age  and  Survivors  Insurance  Trust 

18  Fund  for  each  fiscal  year  ( commencing  with  the  fiscal  year 

19  ending  June  30,  1974)  such  sums  as  the  Secretary  deems 

20  necessary  on  account  of  additional  administrative  expenses 

21  resulting  from  the  enactment  of  the  provisions  of  subsection 

22  (a).". 

23  SEC.  153.  EFFECTIVE  DATE. 

24  This  part  shall  take  effect  upon  the  date  of  enactment 

25  of  this  Act,  but  the  requirements  of  section  151  (a)  and  (b) 
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1  shall  apply  only  with  respect  to  plan  years  ending  after 

2  December  31,1973. 

3  TITLE  II— PARTICIPATION;  VEST- 

4  ING;   FUNDING;  CERTAIN 

5  BENEFITS 

6  PART  A— PARTICIPATION 

?  SEC.  201.  MINIMUM  STANDARDS  RELATING  TO  PARTICI- 

8  PATION. 

9  (a)  In  General. — Part  I  of  subchapter  D  of  chapter 
10  1  (relating  to  pension,  etc.,  plans)  is  amended  by  inserting  at 
H  the  end  thereof  the  following  new  subpart: 

1^  "Subpart  B — Special  Rules 

"Sec.  Jf.10.  Miniwmm  standards  relating  to  participation. 

13  "SEC.  410.  MINIMUM  STANDARDS  RELATING  TO  PARTICI- 

14  PATION. 

15  "(a)  Participation.— 

16  "(1)  Maximum  condition.— A  trust  shall  not 

17  constitute  a  qualified  trust  under  section  401(a)  if  the 

18  plan  of  which  it  is  a  part  requires,  as  a  condition  of 

19  participation  in  the  plan,  that  an  employee  have  a 

20  period  of  service  with  the  employer  (including,  to  the 

21  extent  provided  in  regulations  prescribed  by  the  Secre- 

22  tary  or  his  delegate,  a  predecessor  of  the  employer) 

23  extending  beyond  the  later  of — 

24  11  (A)  one  year  of  service,  or 
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1  "(B)  the  date  on  which  the  employee  attains 

2  the  age  of  30  years. 

3  "(2)  Definitions. — For  purposes  of  this  subsec- 

4  tion —  * 

5  "(A)  Years  of  service— The  term  'year  of 

6  service'  means  a  calendar,  plan,  or  fiscal  year 

7  (whichever  is  applied  on  a  consistent  basis  under 

8  the  plan)  during  which  the  employee  is  employed 

9  by  the  employer  for  more  than  5  months. 

10  "(B)  Month. — The  term  'month'  means  any 

11  calendar  month  during  which  the  employee  is  em- 

12  ployed  for  at  least  80  hours  of  employment. 

13  "(b)  Eligibility.— 

14  "(1)  In  general. — A  trust  shall  not  constitute  a 

15  qualified  trust  under  section  401(a)  unless  the  trust, 

16  or  two  or  more  trusts,  or  the  trust  or  trusts  and  annuity 

17  plan  or  plans  are  designated  by  the  employer  as  con- 

18  stituting  parts  of  a  plan  intended  to  qualify  under  section 

19  401  (a)  which  benefits  either — 

20  "(A)  70  percent  or  more  of  all  the  employees, 

21  or  80  percent  or  more  of  all  the  employees  who  are 

22  eligible  to  benefit  under  the  plan  if  70  percent  or 

23  more  of  all  the  employees  are  eligible  to  benefit  under 

24  the  plan,  excluding  in  each  case  employees  who  have 

25  not  satisfied  the  minimum  age  and  service  require- 
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1  ments,  if  any,  prescribed  by  the  plan  as  a  condition 

2  of  participation,  employees  whose  customary  em- 

3  ployment  is  for  not  more  than  80  hours  in  any  one 

4  month,  and  employees  whose  customary  employment 

5  is  for  not  more  than  5  months  in  any  calendar,  plan, 

6  or  fiscal  year  ( whichever  is  applied  on  a  consistent 

7  basis  under  the  plan),  or 

8  "(B)  such  employees  as  qualify  under  a  clas- 

9  sification  set  up  by  the  employer  and  found  by  the 

10  Secretary  or  his  delegate  not  to  be  discriminatory  in 

11  favor  of  employees  who  are  officers,  shareholders,  or 

12  highly  compensated  employees. 

13  "(2)  Exclusion  of  certain  employees— For 

14  the  purpose  of  determining  whether  a  trust  constitutes  a 

15  qualified  trust  under  paragraph  (1),  there  shall  be  ex- 

16  eluded  from  consideration — 

17  "(A)  employees  who  are  included  in  a  unit  of 

18  employees  covered  by  an  agreement  which  the  Secre 

19  tary  or  his  delegate  finds  to  be  a  collective  bargaining 

20  agreement  between  employee  representatives  and  one 

21  or  more  employers,  if  such  agreement  does  not  pro- 

22  x>ide  that  such  employees  are  to  be  included  in  the 

23  plan,  and  if  there  is  evidence  that  retirement  benefits 

24  have  been  the  subject  of  good  faith  bargaining  be- 
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1  tween  such  employee  representatives  and  such  em- 

2  ployer  or  employers,  and 

3  "(B)  employees  who  are  nonresident  aliens  who 

4  have  no  earned  income  (within  the  meaning  of  sec- 

5  tion  911(b))  from  sources  within  the  United  States 

6  ( within  the  meaning  of  section  861  (a)(3)). 

7  "(3)  Affiliated  groups  of  employers.— -For 

8  purposes  of  this  subsection,  section  401(a)  (4) ,  and 

9  section  411,  all  employees  of  all  corporations  that  are 

10  members  of  a  controlled  group  of  corporations  (within 

11  the  meaning  of  section  1563(a))  shall  be  deemed  to  be 

12  employed  by  a  single  employer.11 

13  (b)  Conforming  Amendments.—- 

14  (1)  Section  401(a)  (relating  to  requirements  for 

15  qualification)  is  amended  by — 

16  (A)  striking  out  paragraph  (3)  and  inserting 

17  in  lieu  thereof: 

18  "(3)  if  the  plan  of  which  such  trust  is  a  part  meets 

19  the  requirements  of  section  410  (relating  to  minimum 

20  standards  relating  to  participation) ;  and!1,  and 

21  (B)  striking  out  u paragraph  (3)(B)  or  (4)11 

22  in  paragraph  (5)  and  inserting  in  lieu  thereof 

23  u paragraph  (4)  or  section  410(b)  (without  regard 

24  to  paragraph  (1)(A)  thereof)11. 

25  (2)  Section  406(b)(1)   (relating  to  certain  em- 
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1  ployees  of  foreign  subsidiaries)  is  amended  by  striking 

2  out  "paragraphs  (3)(B)  and  (4)  of  section  401(a)" 

3  and  inserting  in  lieu  thereof  "paragraph  (4)  of  section 

4  401(a)  and  subsection  (b)  of  section  410  (without  re- 

5  gard  to  paragraph  (1)(A)  thereof)". 

6  (3)  Section  407(b)(1)  (relating  to  certain  employ- 

7  ees  of  domestic  subsidiaries  engaged  in  business  outside 

8  the  United  States)  is  amended  by  striking  out  "para- 

9  graphs  (3)(B)  and  (4)  of  section  401(a)"  and  in- 

10  serting  in  lieu  thereof  "paragraph  (4)  of  section  401(a) 

11  and  subsection  (b)  of  section  410  (without  regard  to 

12  paragraph  (1)  (A)  thereof )". 

13  (c)  Clerical  Amendment. — Part  I  of  subchapter  D 

14  of  chapter  1  is  amended  by  inserting  after  the  heading  and 
!5  before  the  table  of  sections  the  following: 

" Subpart  A.  General  Rule. 
"Subpart  B.  Special  Rules. 

14  "Subpart  A — General  Rule". 

15  (d)  Effective  Date  — 

16  (1)  Except  as  provided  in  paragraph  (2),  the 

17  amendments  made  by  this  section  shall  apply  to  plan 

18  years  beginning  after  the  date  of  enactment  of  this  Act. 

19  (2)  In  the  case  of  a  plan  in  existence  on  the 

20  date  of  enactment  of  this  Act,  the  amendments  made  by 

21  this  section  shall  apply — 

22  (A)  to  plan  years  beginning  after  December  31, 
23»  i      •      X975,  or,t . 
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1  (B)  if  later  (in  the  case  of  a  plan  maintained 

2  pursuant  to  an  agreement  which  the  Secretary  of 

3  the  Treasury  finds  to  be  a  collective  bargaining 

4  agreement  between  employee  representatives  and 

5  one  or  more  employers) ,  to  plan  years  beginning  after 

6  the  earlier  of — 

7  (i)  the  date  on  which  the  agreement  ter- 

8  minates  (determined  without  regard  to  any  ex- 

9  tension  thereof  agreed  to  after  the  date  of  enact- 

10  ment  of  this  Act) ,  or 

11  (ii)  December  31, 1980. 

12  PART  B— VESTING 

13  SEC,  221.  MINIMUM  STANDARDS  RELATING  TO  VESTING. 

14  ( a)  In  General. — Subpart  B  of  part  I  of  subchapter 


15  D  of  chapter  1  (relating  to  special  rules),  as  added  by  sec- 

16  Hon  201  of  this  Act,  is  amended  by  inserting  after  section 

17  410  the  following  new  section: 

18  "SEC.  411.  MINIMUM  STANDARDS  RELATING  TO  VESTING. 

19  "(a)  General  Rule. — Except  as  provided  in  sub- 

20  section  (c),  a  trust  shall  not  constitute  a  qualified  trust 

21  under  section  401(a)  unless  the  plan  of  which  such  trust 

22  is  a  part  satisfies  the  requirements  of  paragraphs  (1)  and 

23  (2). 

24  "(1)  Employee  contributions —An  employee's 
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1  rights  in  his  accrued  benefit  derived  from  his  own  con- 

2  tributions  are  nonforfeitable. 

3  (2). 

4  "(2)  Employer  contributions— 

5  "(A)  Nonforfeitable  percent  a  ge. — A  fter 

6  5  years  of  service  (3  of  which  are  consecutive) 
1  with  an  employer,  an  employee  must  have  a  right  to 

8  a  percentage  of  his  accrued  benefit  derived  from 

9  employer  contributions  which  is  nonforfeitable  other 
10  than  by  reason  of  death.  The  percentage  shall  not 
H  be  less  than  the  percentage  determined  under  the 
1^               following  table: 

Nonforfeitable 

"Tears  of  service  percentage 

5   25 

6   30 

7   35 

8   Jfi 

9   Jfi 

10   50 

11   60 

12   70 

13   80 

U   90 

15  or  more   100 

13  For  purposes  of  this  section,  the  term  'applicable 

14  percentage  means  the  sum  of  the  initial  and  addi- 
1,P>  tional  applicable  percentage. 

16  "(B)  Year  of  service— For  purposes  of 

17  this  paragraph,  the  term  'year  of  service  with  the 

18  employer  means  any  calendar,  plan,  or  fiscal  year 

19  (whichever  is  applied  on  a  consistent  basis  under 
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1  the  plan)  in  which  an  employee  is  employed  for 

2  more  than  5  months  (provided  that  he  is  employed 

3  at  least  80  hours  in  each  of  such  5  months)  in  such 

4  year  with  the  employer  who  adopted  the  plan  (in- 

5  eluding,  to  the  extent  provided  in  regulations  pre- 

6  scribed  by  the  Secretary  or  his  delegate,  a  predeces- 

7  sor  of  the  employer) . 

8  "(C)  Special  rules— For  purposes  of  de- 

9  termining  the  nonforfeitable  percentage — 

10  "(%)  Certain  preparticipation 

11  years. — No  year  of  service  which  begins  more 

12  than  5  years  prior  to  the  beginning  of  the  year 

13  in  which  an  employee  is  first  eligible  to  partici- 

14  pate  in  the  plan  shall  be  considered,  and 

15  "(u)  Prior  service.— -Years  of  service 

16  shall  include  only  years  beginning  on  or  after 

17  the  date  the  plan  was  first  effective. 

18  "(b)  Definitions  and  Rules  Relating  to  Accrued 

19  Benefits. — 

20  "(1)  Employee's  accrued  benefit. — 

21  "(A)  In  general. — For  purposes  of  this  sec- 

22  tion,  an  employee's  accrued  benefit  as  of  any  appli- 

23  cable  date  is — 

24  "(i)  in  the  case  of  a  defined  benefit  plan, 

25  except  as  provided  under  paragraph  (3),  the 
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annual  benefit  commencing  at  normal  retire- 
ment age  to  which  he  would  be  entitled  under 
the  plan  as  in  effect  on  such  date  if  he  continued 
to  earn  annually  until  normal  retirement  age  the 
same  rate  of  compensation  upon  which  his 
benefits  would  be  computed  under  the  plan,  de- 
termined as  if  he  had  attained  normal  retire- 
ment age  on  the  applicable  date,  multiplied  by 
a  fraction,  the  numerator  of  which  is  the  total 
number  of  his  years  of  active  participation  in 
the  plan  (including,  to  the  extent  provided  in 
regulations  prescribed  by  the  Secretary  or  his 
delegate,  a  predecessor  plan)  as  of  such  date, 
and  the  denominator  of  which  is  the  total  num- 
ber of  years  he  would  have  actively  participated 
in  such  plan  as  of  normal  retirement  age  if  he 
had  continued  to  be  an  active  participant  in  the 
plan  until  attaining  such  age,  or 

"(ii)  in  the  case  of  a  plan  other  than  a 
defined  benefit  plan,  the  balance  of  the  account 
or  accounts  for  such  employee  as  of  that  date. 
"(B)  Limitation. — The  numerator  of  the 

fraction  referred  to  in  subparagraph  (A)  (i)  shall 

not  exceed  the  denominator. 
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"(C)  Defined  benefit  plans  generally.— 
In  the  case  of  a  defined  benefit  plan  which  permits 
voluntary  employee  contributions,  the  portion  of  an 
employee's  accrued  benefit  derived  from  such  con- 
tributions shall  be  treated  as  an  accrued  benefit  de- 
rived from  employee  contributions  under  a  plan 
other  than  a  defined  benefit  plan. 

"(D)  Certain  insured  defined  benefit 
plans. — In  the  case  of  a  defined  benefit  plan  which 
is  funded  exclusively  by  the  purchase  of  individual 
insurance  contracts,  an  employee's  accrued  bene- 
fit  at  any  date  shall  be  equal  to  the  benefit  which 
might  be  purchased  by  the  cash  surrender  value  of 
the  policy  on  the  applicable  date.  An  employee's 
accrued  benefit  under  such  a  plan  shall  not  be  de- 
termined under  this  subparagraph  unless  the  plan 
satisfies  the  requirements  of  paragraphs  (1)  through 
(6)  of  section  4971(e)  (relating  to  certain  insured 
plans). 

"(E)  Variable  annuity  plans.— In  the 
case  of  a  variable  annuity  plan,  an  employee's  ac- 
crued benefit  at  any  date  shall  be  determined  in  ac- 
cordance with  regulations  prescribed  by  the  Sec- 
retary or  his  delegate. 
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1  "(2)  Allocation  of  accrued  benefit  be- 

2  tween  employer  and  employee  contributions. — 

3  For  purposes  of  this  section,  an  employee  s  accrued  bene- 

4  fit  derived  from  employer  contributions  as  of  any  ap- 

5  plicable  date  is  the  excess  of  the  accrued  benefit  determined 

6  under  paragraph  (1)  for  such  employee  as  of  such 

7  applicable  date  over  the  amount  of  the  accrued  benefit 

8  derived  from  contributions  made  by  such  employee  as 

9  of  such  date.  In  the  case  of  a  plan  other  than  a  defined 
10  benefit  plan,  the  amount  of  accrued  benefit  de- 
ll rived  from  contributions  made  by  an  employee  is  the 

12  balance  of  the  employee's  separate  account  consisting 

13  only  of  his  contributions  and  the  income,  expenses,  gains, 

14  and  losses  attributable  thereto  or,  if  a  separate  account 

15  is  not  maintained  with  respect  to  an  employee's  contribu- 

16  Hons  under  such  a  plan,  is  an  amount  which  bears  the 

17  same  ratio  to  his  total  accrued  benefit  as  the  total  amount 

18  of  the  employee's  contributions  (less  withdrawals)  bears 

19  to  the  sum  of  such  contributions  (less  withdrawals)  and 

20  the  contributions  made  on  his  behalf  by  the  employer 

21  (less  withdrawals).  In  the  case  of  a  defined  benefit  plan 

22  providing  an  annual  benefit  in  the  form  of  a  single  life 

23  annuity  commencing  at  normal  retirement  age  without 

24  ancillary  benefits,  the  amount  of  the  accrued  benefit  de- 
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1  rived  from  contributions  made  by  an  employee  as  of  any 

2  applicable  date  is  the  annual  benefit  equal  to  the  em- 

3  ployees  accumulated  contributions  multiplied  by  the  ap- 

4  propriate  conversion  factor.  For  purposes  of  the  preced- 

5  ing  sentence,  the  term  'appropriate  conversion  factor' 

6  means  the  factor  necessary  to  convert  an  amount  equal  to 

7  the  accumulated  contributions  to  a  single  life  annuity 

8  commencing  at  normal  retirement  age  and  shall  be  10 

9  percent  for  a  normal  retirement  age  of  65  years.  For 

10  other  normal  retirement  ages  the  conversion  factor  shall 

11  be  determined  in  accordance  with  regulations  prescribed 

12  by  the  Secretary  or  his  delegate.  For  purposes  of  this 

13  paragraph,  the  term  'accumulated  contributions1  means 

14  the  total  of  

15  "(A)  all  mandatory  contributions  made  by  the 

16  employee, 

17  "(B)  interest  (if  any)  interest  under  the  plan  to 

18  the  end  of  the  last  plan  year  to  which  subsection  (a) 

19  (2)  does  not  apply  (by  reason  of  the  applicable  ef- 

20  fective  date) ,  and 

21  "(C)  interest  on  the  sum  of  the  amounts  deter- 

22  mined  under  subparagraphs  (A)  and  (B)  com- 

23  pounded  annually  at  the  rate  of  5  percent  per  annum 

24  from  the  beginning  of  the  first  plan  year  to  which 

25  subsection  (a)(2)  applies  (by  reason  of  the  ap- 
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1  plicable  effective  date)  to  the  date  upon  which  the 

2  employee  would  attain  normal  retirement  age. 

3  The  accrued  benefits  derived  from  contributions  made  by 

4  an  employee  shall  not  exceed  the  accrued  benefits  deter- 

5  mined  under  paragraph  (1) .  The  Secretary  or  his  dele- 
ft gate  is  authorized  to  adjust  by  regulation  the  conversion 

7  factor,  the  rate  of  interest  described  in  subparagraph  (C), 

8  or  both,  from  time  to  time  as  he  may  deem  necessary.  The 

9  rate  of  interest  shall  bear  the  relationship  to  5  percent 

10  which  the  Secretary  or  his  delegate  determines  to  be 

11  comparable  to  the  relationship  which  the  long-term  money 

12  rates  and  investment  yields  for  the  last  10  calendar  year 

13  period  ending  at  least  12  months  pnor  to  the  beginning 

14  of  the  plan  year  bear  to  the  long-term  money  rates  and 
35  investment  yields  for  the  10  calendar  year  period  1964 

16  through  1973.  No  such  adjustment  shall  be  effective  for 

17  a  plan  year  beginning  before  the  expiration  of  1  year 

18  after  such  adjustment  is  determined  and  published.  For 

19  purposes  of  this  paragraph,  the  term  'mandatory  con- 

20  tributions'  means  amounts  actually  contributed  to  the 

21  plan  by  the  employee  which  are  required  as  a  condition 

22  of  employment,  as  a  condition  of  participation  in  such 

23  plan,  or  as  a  condition  of  obtaining  benefits  under  the 

24  plan  attributable  to  employer  contributions. 
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1  "(3)  For  'purposes  of  this  section,  in  the  case  of 

2  any  defined  benefit  plan,  if  an  employee's  accrued 

3  benefit  is  to  be  determined  as  an  amount  other  than 

4  an  annual  benefit  commencing  at  normal  retirement  age, 

5  or  if  the  amount  of  accrued  benefit  derived  from  contri- 

6  butions  made  by  an  employee  is  to  be  determined  with  re- 

7  spect  to  a  benefit  other  than  an  annual  benefit  in  the  form 

8  of  a  single  life  annuity  commencing  at  normal  retire- 

9  ment  age  without  ancillary  benefits,  the  employee's  ac- 

10  crued  benefit,  or  the  amount  of  accrued  benefit  derived 

11  from  contributions  made  by  an  employee,  as  the  case  may 

12  be,  shall  be  the  actuarial  equivalent  of  such  benefit  or 

13  amount  determined  under  paragraph  (1)  or  (2). 

14  "(c)  Special  Rules  — 

15  "(1)  Prohibited  discrimination.— Subsection 

16  ( a)  shall  not  apply  to  benefits  which  may  not  be  provided 

17  for  designated  employees  in  the  event  of  early  termination 

18  of  the  plan  under  provisions  adopted  to  preclude  dis- 

19  crimination  prohibited  by  section  401  (a)(4) . 

20  "(2)  Class  year  plans— The  requirements  of 

21  subsection  (a)(2)  shall  be  deemed  to  be  satisfied  in  the 

22  case  of  a  class  year  plan  if  such  plan  provides  that  100 

23  percent  of  each  employee's  rights  to  or  derived  from  the 

24  contributions  of  the  employer  on  his  behalf  with  respect 

25  to  any  plan  year  are  nonforfeitable  not  later  than 
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1  the  end  of  the  fifth  plan  year  following  the  plan  year  for 

2  which  such  contributions  were  made  ( within  the  meaning 

3  of  section  404(a)  (6)).  For  purposes  of  this  section, 

4  the  term  (class  year  plan'  means  a  profit-sharing  or  stock 

5  bonus  plan  which  provides  for  the  separate  nonforfeit- 

6  ability  of  employee  rights  to  or  derived  from  the  con- 

7  tributions  for  each  plan  year. 

8  "(3)  Voluntary  withdrawals  from  certain 

9  plans. — A  trust  which  is  a  part  of  a  plan  to  which  em- 

10  ployees  make  mandatory  contributions  (within  the  mean- 

11  ing  of  subsection  (b)  (2))  shall  not  be  disqualified  under 

12  this  section  merely  because  an  employee  s  rights  to  his  ac- 

13  crued  benefit  derived  from  employer  contributions  under 

14  the  plan  (or  employer  contributions  for  a  particular 

15  plan  year,  in  the  case  of  a  class  year  plan)  are  for- 

16  feitable  if,  by  reason  of  his  separation  from  the  service 

17  or  termination  of  his  active  participation  in  the  plan, 

18  he  voluntarily  withdraws  all  or  part  of  the  amount  con- 

19  tributed  by  him  (or  all  or  a  part  of  the  amount  con- 

20  tributed  by  him  for  that  particular  plan  year,  in  the 

21  case  of  a  class  year  plan). 

22  "(4)  Termination  or  partial  termination.— 

23  Notwithstanding  the  provisions  of  subsection  (a),  a  trust 

24  shall  not  constitute  a  qualified  trust  under  section  401 

25  (a)  wflfe&s  the  plan  of  which  such  trust:  is  a  part  pro- 
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1  vides  that,  upon  its  termination  or  partial  termination,  the 

2  rights  of  all  employees  to  benefits  accrued  to  the  date  of 

3  such  termination  or  partial  termination,  to  the  extent  then 

4  funded,  or  the  amounts  credited  to  the  employees'  ac- 

5  counts,  are  nonforfeitable.  This  paragraph  shall  not 

6  apply  to  benefits  or  contributions  which,  under  provisions 

7  of  the  plan   adopted  to  preclude  the  discrimination 

8  prohibited  by  section  401(a)  (4) ,  may  not  be  used  for 

9  designated  employees  in  the  event  of  early  termination  of 

10  the  plan. 

11  "(5)  Discrimination— A  plan  shall  not  be. 

12  deemed  to  have  satisfied  the  requirements  of  section 
1.3  401(a)  (4)  merely  because  it  satisfies  the  requirements 

14  of  this  section. 

15  "(d)  Recordkeeping  Requirements.— 

16  "(1)  Single  employer  plan.— Except  as  pro- 

17  vided  by  paragraph  (2),  every  employer  shall,  in  accord- 

18  ance  ivith  regulations  prescribed  by  the  Secretai^y  or  his 

19  delegate,  maintain  records  with  respect  to  each  of  his 

20  employees  sufficient  to  determine  the  benefits  due  or  which 

21  may  become  due  to  such  employees. 

22  "(2)  More  than  one  employer. — If  more  than 

23  one  employer  adopts  a  plan,  each  such  employer  shall,  in 

24  accordance  with  regulations  prescribed  by  the  Secretary 

25  or  his  delegate,   furnish   to   the  plan  administrator 
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1  (within  the  meaning  of  section  501(g)  (11)  of  the  Corn- 

2  prehensive  Private  Pension  Security  Act  of  1973)  the 

3  information  necessary  for  the  administrator  to  maintain 

4  the  records  required  by  this  subsection.  Such  adminis- 

5  trator  shall  maintain  the  records  required  by  paragraph 

6  (D- 

7  "(e)  Cross  Reference. — For  penalty  for  failure  to 

8  furnish  the  information  or  maintain  the  records  required 

9  under  this  section,  see  section  6690" 

10  (b)  Penalty  for  Failure  To  Furnish  In  form  a- 

11  tion. — Subchapter  B  of  chapter  68  ( relating  to  assessable 

12  penalties)  is  amended  by  inserting  at  the  end  thereof  the 

13  following  new  section: 

14  "SEC.  6690.  FAILURE    TO    FURNISH   INFORMATION  OR 

15  MAINTAIN  RECORDS. 

16  "(a)  Civil  Penalty. — If  any  person  who  is  required, 

17  under  section  411,  to  furnish  information  or  maintain  records 

18  for  an  employee  fails  to  comply  with  such  requirement  he  shall 

19  pay  a  penalty  of  $10  for  each  employee  with  respect  to  whom 

20  such  failure  occurs,  unless  it  is  shown  that  such  failure  is  due 

21  to  reasonable  cause. 

22  "(b)  Deficiency  Procedures  Not  To  Apply  — 

23  Subchapter  B  of  chapter  63  (relating  to  deficiency  proce- 

24  dures  for  income,  estate,  gift,  and  certain  excise  taxes)  shall 
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1  not  apply  to  the  assessment  or  collection  of  any  penalty  im- 

2  posed  by  subsection  (a) .". 

3  (c)  Comparability  of  Plans— Section  401  (a)  (re- 

4  lating  to  qualified  pension,  etc.,  plans)  is  amended  by  inserting 

5  at  the  end  of  paragraph  (5)  the  following:  "For  purposes 

6  of  determining  whether  two  or  more  plans  of  an  employer 

7  satisfy  the  requirements  of  paragraph  (4)  when  considered 

8  as  a  single  plan,  if  the  amount  of  contributions  on  behalf  of 

9  the  employees  allowed  as  a  deduction  under  section  404  for 

10  the  taxable  year  with  respect  to  such  plans,  taken  together, 

11  bears  a  uniform  relationship  to  the  total  compensation,  or  the 

12  basic  or  regular  rate  of  compensation,  of  such  employees,  the 

13  plans  shall  not  be  considered  discriminatory  merely  because 

14  the  rights  of  employees  to,  or  derived  from,  the  employer 

15  contributions  under  the  separate  plans  do  not  become  nonfor- 

16  feitable  at  the  same  rate.  For  purposes  of  determining 

17  whether  two  or  more  plans  of  an  employer  satisfy  the  require- 
lg  ments  of  paragraph  (4)  when  considered  as  a  single  plan,  if 

19  the  employees'  rights  to  benefits  under  the  separate  plans  do  not 

20  become  nonforfeitable  at  the  same  rate,  but  the  levels  of  bene- 

21  fits  provided  by  the  separate  plans  satisfy  the  requirements  of 

22  regulations  prescribed  by  the  Secretary  or  his  delegate  to  take 

23  account  of  the  differences  in  such  rates  the  plans  shall  not  be 

24  considered  not  to  satisfy  such  requirements  merely  because  of 

25  the  differences  in  such  rates" 
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1  (d)  Conforming  Amendment. — Paragraph  (7)  of 

2  section  401(a)  (relating  to  requirements  for  qualification)  is 

3  amended  to  read  as  follows: 

4  "(7)  A  trust  shall  not  constitute  a  qualified  trust 

5  under  this  section  unless  the  plan  of  which  such  trust  is 

6  a  part  meets  the  requirements  of  section  411  ( relating  to 

7  vesting).". 

8  (e)  Clerical  Amendments  — 

9  (1)  The  table  of  sections  for  subpart  B  of  part  I 

10  of  subchapter  D  of  chapter  1,  as  added  by  section  201,  is 

11  amended  by  inserting  at  the  end  thereof  the  following 

12  new  item: 

"Sec.  Jf.ll.  Minimum  standards  relating  to  vesting". 

13  (2)  The  table  of  sections  for  subchapter  B  of  chap- 

14  ter  68  is  amended — 

15  (A)  by  striking  out  the  item  relating  to  the 

16  section  captioned  u Assessable  penalties  with  respect 

17  to  information  required  to  be  furnished  under  sec- 

18  tion  7654"  and  inserting  in  lieu  thereof: 

"Sec.  6688.  Assessable  penalties  with  respect  to  information 
required  to  be  furnished  under  section  765/+.", 

19  and 

20  (B)  by  inserting  at  the  end  thereof  the  follow- 

21  ing  new  item: 

"Sec.  6690.  Failure  to  furnish  information  or  maintain 
records". 
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1  (3)  Subchapter  B  of  chapter  68  is  amended  by 

2  striking  out  the  heading  of  the  section  immediately  pre- 

3  ceding  section  6689  and  inserting  in  lieu  thereof: 

4  "SEC.  6688.  ASSESSABLE  PENALTIES  WITH  RESPECT  TO 

5  INFORMATION    REQUIRED    TO    BE  FUR- 

6  NISHED  UNDER  SECTION  7654.".' 
rj  (f)  Effective  Dates. — 

g  (1)  Except  as  provided  in  paragraphs  (2),  (3), 

g  and  (4),  the  amendments  made  by  this  section  shall 

10  aPPty  1°  V^an  years  beginning  after  the  date  of  enact- 

-q  ment  of  this  Act. 

12  (2)  In  the  case  of  a  plan  (other  than  a  plan  de- 

13  .  scribed  in  paragraph  (3)  or  (4))  in  existence  on  the 

14  date  of  enactment  of  this  Act,  the  amendments  made 

15  by  this  section  shall  apply — 

IQ  (A)  to  plan  years  beginning  after  December 

yj  31, 1975,  or 

lg  (B)  if  later  (in  the  case  of  a  plan  maintained 

19  pursuant  to  an  agreement  which  the  Secretary  of 

20  the  Treasury  finds  to  be  a  collective  bargaining 

21  agreement  between  employee  representatives  and  one 

22  or  more  employers) ,  to  plan  years  beginning  after 

23  the  earlier  of — 

24  (i)  the  date  on  which  the  agreement  ter- 

25  minutes  (determined  without  regard  to  any  ex- 
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1  tension  thereof  agreed  to  after  the  date  of  en- 

2  act ment  of  this  Act),  or  N 

3  (it)  December  31,  1980. 

4  (3)   The  amendments  made  by  this  section  shall 

5  apply  t°  plan  Uears  beginning  after  December  31,  1080, 

6  in  the  case  of  a  plan  established  and  maintained  by  the 

7  United  States  or  a  State  or  political  subdivision  thereof, 

8  the  District  of  Columbia,  or  an  agency  or  instrumentality 

9  of  the  United  States  or  of  a  State  or  a  political  subdivi- 

10  sion  thereof,  or  of  the  District  of  Columbia. 

11  (4)  The  provisions  of  section  411(a)  (2)  (A)  of 

12  the  Internal  Bevenue  Code  of  1954  (relating  to  employer 

13  contributions)  shall  not  apply  to  plan  years  beginning 

14  before  January  1,  1981,  in  the  case  of  a  trust  which 

15  meets  the  requirements  of  section  401(a)  of  such  Code 

16  and  is  e.vempt  from  tax  under  section  501(a)  of  such 

17  Code,  or  a  plan  which  meets  the  requirements  of  sec- 

18  Hon  404(b)(2)  of  such  Code,  and  which  is  in  existence 

19  on  the  date  of  enactment  of  this  Act,  if  the  plan  of  which 
2()  such  trust  is  a  part  or  such  plan  provides  on  such 

21  date  that  each  employees  rights  to  or  derived  from 

22  employer  contributions  become  100  percent  nonforfeitable 

23  no  later  than  the  end  of  the  10th  plan  year  of  the  em- 

24  ployed s  participation  in  the  plan. 
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1  Part  C— FUNDING 

2  SEC.  241.  MINIMUM  STANDARDS  RELATING  TO  FUNDING. 

3  (a)  Excise  Tax  on  Failure  To  Meet  "Minimum 

4  Funding  Standard. — Subtitle  D  (relating  to  miscellaneous 

5  excise  taxes)  is  amended  by  adding  at  the  end  thereof  the 

6  following  new  chapter: 

7  "CHAPTER  44— QUALIFIED  PENSION  PLANS 

"Sec.  $71.  Minimum  standards  relating  to  funding. 
"Sec.  4972.  Taxes  on  failure  to  meet  minimum  funding 
standard. 

8  (<SEC.  4971.  MINIMUM  STANDARDS  RELATING  TO  FUND- 

9  ING. 

10  "(a)  General  Rule. — This  section  applies  to  a  plan 

11  to  which  part  I  of  subchapter  D  of  chapter  1  applies,  which — 

12  "(1)  has  satisfied  (or  has  been  determined  by  the 

13  Secretary  or  his  delegate  to  have  satisfied)  the  require- 

14  ments  of  section  404( a)  (2),  or 

15  "(2)  includes  a  trust  which  has  qualified  (or  has 

16  been  determined  by  the  Secretary  or  his  delegate  to  have 
37  qualified)  under  section  401(a). 

18  A  plan  to  which  this  section  applies  shall  have  satisfied  the 

19  minimum  funding  standard  provided  by  this  subsection  for  a 

20  plan  year  at  the  end  of  which  the  plan  does  not  have  an  ac- 

21  cumulated  funding  deficiency.  For  purposes  of  this  section 

22  and  section  4972,  the  term  'accumulated  funding  deficiency 

23  means  (except  in  the  case  of  a  plan  described  in  subsection 
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1  (g))  the  excess  (if  any)  of  the  total  charges  to  the  funding 

2  standard  account  for  all  plan  years  over  the  total  credits  to 

3  such  account  for  such  years. 


4  "(b)  Funding  Standard  Account  — 

5  "(1)  Account  required.— Each  plan  to  which 

6  this  section  applies  shall  establish  and  maintain  a  fund- 

7  ing  standard  account.  Such  account  shall  be  credited 

8  and  charged  solely  as  provided  in  this  section. 

9  "(2)  Charges  to  account— For  a  plan  year, 

10  the  funding  standards  account  shall  be  charged  with  the 

11  amount  described  in  subsection (e)  (if  applicable),  or 

12  the  sum  of — 

13  "(A)  the  normal  cost  of  the  plan  for  the  plan 

14  year, 

15  "(B)   the  amounts  necessary  to  amortize  in 

16  equal  payments — 

17  "(i)    the   initial   unfunded  past  service 
liability  under  the  plan,  over  a  period  of  30 

19  plan  years  (or  the  period  determined  under 

20  subsection  (d)(2))  until  fully  amortized. 

21  "(H)  separately,  with  respect  to  each  plan 

22  year,  the  net  increase  (if  any)  in  unfunded 

23  past  service  liability  under  the  plan  arising 

24  from  plan  amendments  adopted  in  such  year 

25  (if  as  a  result  of  such  plan  amendments  the 
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1  net  unfunded  past  service  liability  under  the 

2  plan  for  such  year  increases  by  5  percent  or 

3  more),  over  a  period  of  30  plan  years,  until 

4  fully  amortized, 

5  "(Hi)  the  net  experience  loss  (if  any)  for 

6  each  plan  year,  over  the  lesser  of  a  period  of 

7  15  plan  years  or  of  a  number  of  years  equal 

8  to  the  average  remaining  service  life  of  partic- 

9  ipants  in  the  plan  at  the  end  of  such  plan  year, 

10  until  fully  amortized,  and 

11  "(iv)  separately,  with  respect  to  each  plan 

12  year,  the  net  increase  (if  any)  in  unfunded 

13  past  service  liability  under  the  plan  arising 

14  from  plan  amendments  adopted  in  such  year 

15  (other  than  net  increases  required  to  be  amor- 

16  tized  under  clause  (ii) )  over  the  lesser  of  a 

17  period  of  15  plan  years  or  of  a  number  of  years 

18  equal  to  the  average  remaining  service  life  of 

19  participants  in  the  plan  at  the  end  of  such  plan 

20  year,  until  fully  amortized,  and 

21  "(C)   the  amount  necessary  to  amortize  in 

22  equal  'pay men ts  each   waived  funding  deficiency 

23  (within  the  meaning  of  subsection  (d))  for  each 

24  prior  plan  year  over  a  period  of  10  plan  year3,  un- 

25  til  fully  amortized. 
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1  For  purposes  of  subparagraph   (B),  in  the  case  of 

2  a  plan  in  existence  on  the  effective  date  of  this  section, 

3  the  initial  unfunded  past  service  liability  under  the 

4  plan  shall  be  an  amount  equal  to  the  unfunded  past 

5  service  liability  on  such  date. 

6  "(3)  Credits  to  account— For  a  plan  year, 

7  the  funding  standard  account  of  a  plan  shall  be  cred- 

8  ited  with  the  sum  of — 

9  "(A)  the  amount  considered  contributed  by  the 

10  employer  to  or  under  the  plan  (ivithin  the  meaning 

11  of  section  404(a)  (6)  )  for  the  plan  year, 

12  "(B)   the  amount  necessary  to  amortize  in 

13  equal  payments — 

14  "(i)  the  net  experience  gain  (if  any)  for 

15  each  plan  year  over  the  lesser  of  a  period  of  15 

16  plan  years  or  a  number  of  years  equal  to  the 

17  average  remaining  service  life  of  participants  in 

18  the  plan  at  the  end  of  such  plan  year,  until  fully 

19  amortized, 

20  separately ,  with  respect  to  each  plan 

21  year,  the  net  decrease  (if  any)  in  unfunded 

22  past  service  liability  under  the  plan  arising  from 

23  plan  amendments  adopted  in  such  year  (other 

24  than  net  decreases  required  to  be  amortized  un- 

25  der  clause  ( Hi) )  over  the  lesser  of  a  period  of 
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1  15  plan  years  or  a  number  of  years  equal  to  the 

2  average  remaining  service  life  of  'participants  in 

3  the  plan'  at  the  end  of  such  plan  year,  until  fully 

4  amortized, 

5  "(Hi)  separately,  with  respect  to  each  plan 

6  year,  the  net  decrease  (if  any)  in  unfunded  past 

7  service  liability  under  the  plan  arising  from 

8  plan  amendments  adopted  in  each  plan  year  ( if 

9  as  a  result  of  such  plan  amendments  the  net  un- 
10  funded  liability  under  the  plan  for  such  year  de- 
ll creases  by  more  than  5  percent)  over  a  period 

12  of  30  plan  years,  until  fully  amortized,  and 

13  "(C)  the  amount  of  the  waived  funding  defi- 

14  ciency  (within  the  meaning  of  subsection  (d))  for 

15  the  plan  year. 

16  11  (4)  Interest. — The  funding  standard  account 

17  shall  be  charged  or  credited  with  interest  ( at  the  rate  of 

18  interest  used  under  the  plan  to  determine  costs)  with 

19  respect  to  the  balance  of  such  acount. 


20  For  purposes  of  this  section,  normal  costs,  past  service  liabili- 

21  ties,  and  experience  gain*  and  losses,  shall  be  determined 

22  under  the  funding  method  used  to  determine  costs  under 

23  the  plan,  and  the  actuarial  assumptions  used  to  determine  costs 

24  and  liabilities  under  the  plan  must  in  the  aggregate  be 

25  reasonable. 


858 


79 

1  "(c)  Definitions  and  Special  Rules  — 

2  "(1)  Full  funding. — //,  as  of  the  end  of  a  plan 

3  year,  a  plan  would  have  an  accumulated  funding  de- 

4  ficiency  (but  for  the  application  of  this  paragraph) 

5  in  excess  of  the  full  funding  limitation — 

6  "(A)  the  funding  standard  account  shall  be 

7  credited  with  the  amount  of  such  excess,  and 

8  "(B)  all  amounts  described  in  paragraphs  (2) 

9  (B)  and  (G)  and  (3)  (A)  and  (B)  of  subsection 

10  (b)  which  are  required  to  be  amortized  shall  be 

11  considered  fully  amortized  for  purposes  of  such 

12  paragraphs.  For  purposes  of  this  paragraph,  a  plan 

13  shall  be  considered  fully  funded  if  the  accrued  lia- 

14  bility  including  normal  cost)  under  the  plan  (deter- 

15  mined  under  the  funding  method  used  by  the  plan 

16  to  determine  normal  cost  for  such  year  if  such  Ha- 
ll bility  can  be  directly  calculated  under  such  funding 

18  method,  or  determined  under  the  entry  age  normal 

19  funding  method  if  such  liability  cannot  be  so  cal- 

20  culated  under  the  funding  method  so  used  by  the 

21  plan)  is  not  greater  than  the  value  of  the  assets  of 

22  the  plan  (determined,  in  accordance  with  regula- 

23  tions  prescribed  by  the  Secretary  or  his  delegate, 

24  on  the  basis  of  average  values  for  5  or  fewer  years) 

25  on  the  valuation  date  of  the  plan  for  such  year. 
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1  "(2)  Computation  of  net  experience  gains 

2  and  LOSSES. — In  computing  net  experience  gains  and 

3  losses  for  a  plan  year,  the  value  of  the  assets  held  under 

4  a  plan  shall  be  determined  (in  accordance  with  regula- 
rs turns  prescribed  by  the  Secretary  or  his  delegate)  on  the 

6  basis  of  average  values  of  5  or  fewer  years. 

7  "(3)  Change  in  actuarial  assumptions,  so- 

8  cial  SECURITY,  ETC.,  benefits. — For  purposes  of  this 

9  section,  all  costs,  liabilities,  interest  rates,  valuations  of 
10  assets,  and  other  factors  under  the  plan  shall  be  de- 
ll termined  on  the  basis  of  reasonable  assumptions  which 

12  in  the  aggregate,  are  reasonable,  and,  if  a  change  in  the 

13  funding  method  or  actuarial  assumptions  used  under  the 

14  plan,  a  change  in  benefits  under  the  Social  Security  Act 

15  or  other  retirement  benefits  created  under  State  or  Fed- 

16  eral  law,  or  a  change  in  the  definition  of  the  term  'wages' 

17  under  section  3121,  results  in  an  increase  or  decrease  in 

18  accrued  liability  under  a  plan,  such  increase  or  decrease 

19  shall  be  treated  as  an  experience  loss  or  gain.  If  a  plan 

20  changes  its  funding  method,  the  new  funding  method, 

21  shall  become  the  funding  method  used  to  determine  costs 

22  and  liabilities  under  the  plan  only  if  the  change  is  ap- 

23  proved  by  the  Secretary  or  his  delegate.  The  plan  year 

24  of  a  plan  may  be  changed  only  if  the  change  is  approved 

25  by  the  Secretary  or  his  delegate. 
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1  "(d)  Waiver  of  Minimum  Funding  Standard.— 

2  "(1)  In  general. — //  an  employer  is  unable  to 

3  satisfy  the  minimum  funding  standard  for  a  plan  year 

4  without  substantial  business  hardship,  the  Secretary  or 

5  his  delegate  is  authorized  to  waive  the  requirements  of 

6  subsection  (a)  for  such  year  with  respect  to  all  or  any 

7  portion  of  the  minimum  funding  standard  except  the 

8  portion  thereof  determined  under  subsection  (b)  (2)  (G). 

9  The  Secretary  or  his  delegate  shall  not  waive  the  mini- 

10  mum  funding  standard  with  respect  to  a  plan  for  more 

11  than  5  of  any  10  consecutive  plan  years.  For  purposes 

12  of  this  section,  the  term  'waived  funding  deficiency 

13  means  the  portion  of  the  minimum  funding  standard  ( d&? 

14  termined  without  regard  to  subsection  (b)(3)(C))  for 

15  a  plan  year  waived  by  the  Secretary  or  his  delegate  and 

16  not  satisfied  by  employer  contributions. 

17  "(2)  Certain  multiemployer  plans.— In  the 
18 

case  of  a  multiemployer  plan  ( within  the  meaning  of 

19  section  401(a)(3)  of  the  Comprehensive  Private  Pen- 

20  sion  Security  Act  of  1973),  if— 

21  "(A)  the  amount  required  to  satisfy  the  min- 
imum funding  standard  under  subsection  (a)  as  of 

23  the  last  day  of  the  first  full  plan  year  ending  after 

24  the  applicable  effective  date  exceeds  110  percent  of 
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1  the  amount  which  would  have  been  contributed  to 

2  or  under  such  plan  for  such  plan  year  using  the 

3  method  for  determining  contributions  to  or  under 

4  such  plan  for  the  plan  year  ending  immediately 

5  before  the  first  full  plan  year  ending  after  the  appli- 

6  cable  effective  date,  and 

7  "(B)  a  substantial  portion  of  employers  con- 

8  tributing  to  or  under  such  plan  would  be  unable  to 

9  contribute  to  or  under  such  plan  the  amount  neces- 

10  sary  to  amortize  in  equal  payments  the  initial  un- 

11  funded  liability  under  the  plan  over  a  period  of 

12  30  years  until  fully  amortized,  without  substantial 

13  business  hardship, 

14  the  Secretary  or  his  delegate  may  extend  the  30-year 

15  period  described  in  su bsection  (b)  (2)  (B)  (i) . 

16  "(e)  Certain  Insured  Plans— If— 

17  "(1)  a  plan  is  funded  exclusively  by  the  purchase 

18  of  individual  insurance  contracts, 

19  "(2)  such  contracts  provide  for  level  annual  pre- 

20  mium  payments  to  be  paid  extending  not  later  than  the 

21  retirement  age  for  each  individual  participant  in  the 

22  plan,  and  commencing  with  the  date  the  individual 

23  became  a  participant  in  the  plan  (or,  in  the  case  of 

24  an  increase  in  benefits,  commencing  at  the  time  such 

25  increase  becomes  effective) , 
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1  "(3)  benefits  provided  by  the  plan  are  equal  to 

2  the  benefits  provided  under  each  contract  at  normal 

3  retirement  age  under  the  plan  and  are  guaranteed  by 

4  an  insurance  carrier  (licensed  under  the  laws  of  a 

5  State  or  the  District  of  Columbia  to  do  business  with 

6  the  plan)  to  the  extent  premiums  have  been  paid, 

7  "(4)  premiums  payable  for  the  plan  year,  and  all 

8  prior  plan  years  under  such  contracts  have  been  paid 

9  before  lapse  or  there  is  reinstatement  of  the  policy, 

10  "(5)  no  rights  under  such  contracts  have  been 

11  subject  to  a  security  interest  at  any  time  during  the 

12  plan  year,  and 

13  "(6)  no  policy  loans  are  outstanding  during  the 

14  plan  year, 


15  the  amount  charged  to  the  funding  standard  account  shall 

16  be  equal  to  the  net  premiums  paid  under  the  plan. 

17  "(f)    Plans    Other    Than   Defined  Benefit 

18  Plans. — In  the  case  of  a  profit-sharing,  stock  bonus,  or 

19  money  purchase  plan — 


20  "(1)  'normal  cost1  shall  be  the  amount  required 

21  under  the  plan  to  be  contributed  for  a  plan  year  to  fund 

22  the  current  service  liability,  and 

23  u (2)  the  amounts  required  to  be  charged  under  sub- 

24  section  (b)(2)(B)   (i) ,  (ii),  and  (iv)  shall  be  the 
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\         amount  required  under  the  plan  to  be  contributed  on 

2  account  of  past  service  liability. 

3  "(g)  Government  Plans. — Subsection  (a)  shall  not 

4  apply  to  a  plan  established  and  maintained  by  the  United 

5  States  or  a  State  or  political  subdivision  thereof,  or  a  cor- 
g  poration  which  is  an  instrumentality  of  the  United  States  or 

7  of  a  Stale  or  political  subdivision  thereof. 

8  "(h)  Regulations. — The  Secretary  or  his  delegate  is 

9  authorized  to  prescribe  such  regulations  as  are  necessary 

10  to  carry  out  the  provisions  of  this  section. 

11  "(i)  Cross  References. — For  excise  tax  where  mini- 

12  mum  funding  standard  is  not  satisfied,  see  section  4972. 

13  "SEC.  4972.  TAXES   ON   FAILURE   TO   MEET  MINIMUM 

14  FUNDING  STANDARD. 

15  "(a)  Initial  Tax. — For  each  taxable  year  of  an  em- 

16  ployer  who  maintains  a  plan  to  which  section  4971  applies, 

17  there  is  hereby  imposed  a  tax  of  opercent  on  the  amount  of  the 

18  accumulated  funding  deficiency  under  the  plan,  determined 

19  as  of  the  end  of  the  plan  year  ending  with  or  within  such 

20  taxable  year.  The  tax  imposed  by  this  subsection  shall  be  paid 

21  by  the  employer  responsible  for  contributing  to  or  under  the 

22  pl&n  the  amount  described  in  section  4971(b)  (3)  ( A) . 

23  "(b)  Additional  Tax. — In  any  case  in  which  an  ini- 

24  Hat  tax  is  imposed  by  subsection  (a)  on  an  accumulated  fund- 

25  ing  deficiency  and  such  accumulated  funding  deficiency  is 
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1  not  corrected  within  the  correction  period,  there  is  hereby 

2  imposed  a  tax  equal  to  100  percent  of  such  accumulated 

3  funding  deficiency.  The  tax  imposed  by  this  subsection  shall 

4  be  paid  by  the  employer  described  in  subsection  (a). 

5  "(c)  Special  Rule. — In  the  case  of  a  multiemployer 

6  plan,  see  section  413(b)  (6) . 

7  u(d)  Definitions. — For  purposes  of  this  section — 

8  "(1)  CORRECT.  — The  term  'correct'  means,  with 

9  respect  to  an  accumulated,  funding  deficiency,  the  con- 

10  tribution,  to  or  under  the  plan,  of  the  amount  necessary 

11  to  reduce  such  accumulated  funding  deficiency  as  of  the 

12  end  of  a  plan  year  in  which  such  deficiency  arose  to 

13  zero. 

14  "(2)  Correction  period. — The  term  'correction 

15  period'  means,  with  respect  to  an  accumulated  funding 

16  deficiency,  the  period  beginning  with  the  end  of  a  plan 

17  year  in  which  there  is  an  accumulated  funding  deficiency 

18  and  ending  90  days  after  the  date  of  mailing  of  a  notice 
1^  of  deficiency  with  respect  to  the  tax  imposed  by  subsection 

20  (a)  iiudd-  section  6212,  extended  by — 

21  "(A)  any  period  in  which  a  deficiency  cannot 

22  be  assessed  under  section,  6213 (a),  and 

23  U(B)  any  other  period,  which  the  Secretaiy  or 

24  his  delegate  determines  is  reasonable  and,  necessary 
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1  to  permit  a  reduction  of  the  accumulated  funding 

2  deficiency  to  zero  under  this  section. 

3  "(e)  Regulations. — The  Secretary  or  his  delegate 

4  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

5  out  the  provisions  of  this  section. 

6  "(f)  Cross  Reference.— For  disallowance  of  taxes 

7  paid  under  this  section  as  deduction,  see  section  275.". 

8  (b)  Amendment  of  Section  404— Section  404  (re- 

9  lating  to  deductions  for  contributions  to  an  employees'  trust, 

10  etc.)  is  amended  by — 

11  (1)  inserting  immediately  after  subsection  (a)(1) 

12  (D)  the  following  new  sentence:  "The  limitations  under 

13  subparagraphs  (B)  and  (C),  shall  not  apply  with  re- 

14  spect  to  the  amount  of  a  contribution  made  to  or  under  a 

15  pension  plan  to  the  extent  such  contribution  does  not  ex- 

16  ceed  the  amount  of  employer  contributions  necessary  to 

17  satisfy  the  minimum  funding  standard  provided  by  sec- 

18  tion  4971(a)  for  the  taxable  year.  For  purposes  of  de- 

19  termining  the  amount  deductible  under  section  162  or 

20  212  with  respect  to  a  contribution  to  a  pension  plan  and 

21  for  purposes  of  determining  the  limitations  under  sub- 

22  paragraphs  (B)  and  (C),  assets  held  under  the  plan 

23  shall  be  valued  (in  accordance  with  regulations  pre- 

24  scribed  by  the  Secretary  or  his  delegate)  on  the  basis  of 

25  average  values  for  5  or  fewer  years." ;  and 
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1  (2)  by  striking  out  subsection  (a)(7),  and  insert- 

2  ing  in  lieu  thereof: 

3  "(7)  Limit  of  deductions. — If  amounts  are  de- 

4  ductible  under  paragraphs  (1)  and  (3),  or  (2)  and 

5  (3),  or  (1),  (2),  and  (3),  in  connection  with  two  or 

6  more  trusts,  or  one  or  more  trusts  and  an  annuity 

7  plan,  the  total  amount  deductible  in  a  taxable  year  un- 

8  der  such  trusts  and  plans  shall  not  exceed  the  greater 

9  of  25  percent  of  the  compensation  otherwise  paid  or 

10  accrued  during  the  taxable  year  to  the  persons  who 

11  are  the  beneficiaries  of  the  trusts  or  plans,  or  the  amount 

12  of  contributions  made  to  or  under  the  trusts  or  plans 

13  to  the  extent  such  contributions  do  not  exceed  the  mini- 

14  mum  funding  standard  provided  by  section  4971  for 

15  the  plan  year  which  ends  with  or  within  such  taxable 

16  year.  In  addition,  any  amount  paid  into  such  trust  or 

17  under  such  annuity  plans  in  any  taxable  year  in  ex- 

18  cess  of  the  amount  allowable  with  respect  to  such  year 

19  under  the  preceding  provisions  of  this  paragraph  shall 

20  be  deductible  in  the  succeeding  taxable  years  in  order  of 

21  time,  but  the  amount  so  deductible  under  this  sentence 

22  in  any  one  such  succeeding  taxable  year  together  with 

23  the  amount  allowable  under  the  first  sentence  of  this 

24  paragraph  shall  not  exceed  the  greater  of  30  percent 

25  of  the  compensation  .otherwise  paid  or  accrued  during 
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1  suck  tameable  year  to  the  beneficiaries  to  or  under  the 

2  trusts  or  plans  to  the  extent  such  contributions  do  not 

3  exceed  the  minimum  funding  standard  provided  by 

4  section  4971  for  the  plan  year  which  ends  with  or 

5  within  such  taxable  year.  This  paragraph  shall  not 

6  have  the  effect  of  reducing  the  amount  otherwise  de- 

7  ductible  under  paragraphs  (1),  (2),  and  (3),  if  no 

8  employee  is  a  beneficiary  under  more  than  one  trust  or  a 

9  trust  and  an  annuity  plan.". 

10  (b)  Conforming,  Clerical,  Etc.  Amendments. — 

11  (1)  The  table  of  chapters  for  subtitle  D  is  amended 

12  by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  44-  Qualified  pension  plans". 

13  (2)  Section  6161  (relating  to  extensions  of  time 

14  for  paying  tax)  is  amended  by  striking  out  "or  42" 

15  each  place  it  appears  in  subsection  (b)  and  inserting 

16  in  lieu  thereof      42  or  44". 

17  (3)  Section  6201(d)   (relating  to  assessment  au- 

18  thority)  is  amended  by  striking  out  "chapter  42"  and 

19  inserting  in  lieu  thereof  "chapter  42  or  44". 

20  (4)   Section  6211    (relating  to  definition  of  a 

21  deficiency)  is  amended  by — 

22  (A)  striking  out  so  much  of  subsection  (a) 

23  as  precedes  "(1)  the  sum  of"  and  inserting  in  lieu 

24  thereof  the  following: 
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1  "(a)  In  General. — For  purposes  of  this  title  in  the 

2  case  of  income  estate  and  gift  taxes  imposed  by  subtitles  A 

3  and  B  and  excise  taxes  imposed  by  chapters  42  and  44  the 

4  term  'deficiency'  means  the  amount  by  which  the  tax  imposed 

5  by  subtitle  A  or  B,  or  chapter  42  or  44,  exceeds  the  excess 

6  of — ";  and 

7  (B)  striking  out  "chapter  42"  in  subsection  (b)(2) 

8  and  inserting  in  lieu  thereof  "chapter  42  or  44". 

9  (5)  Section  6212  (relating  to  notice  of  deficiency) 

10  is  amended — 

11  (A)  by  striking  out  "or  chapter  42"  in  subsec- 

12  Hons  (a)  and  (b)  and  inserting  in  lieu  thereof 

13  "chapter  42,  or  chapter  44", 

14  (B)  by  st riling  out  "chapter  42,  and  this  chap- 

15  ter"  in  subsection  (b)  and  inserting  in  lieu  thereof 
IQ  "chapter  42,  chapter  44,  and  this  chapter",  and 
17  (C)  by  striking  out  "chapter  42  tax"  in  sub- 
lg  section  (c)  and  inserting  in  lieu  thereof  "chapter  42 
19  or  44  tax" . 

2Q  ((>)  Section  6213  (relating  to  restrictions  applica- 

21  ble    to    deficiencies    and   petition    to    Tax    Court)  is 

22  amended — 

23  (A)  by  striking  out  "or  chapter  42"  in  subsec- 

24  Hon  (a)  and  inserting  in  lien  thereof  ",  chapter  42 

25  or  chapter  44" , 
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1  (B)  by  striking  out  the  heading  in  subsection 

2  (e)  and  inserting  in  lieu  thereof  "Suspension  Of 

3  Filing  Period  For  Certain  Chapter  42  or  44  Taxes. — "; 

4  by  striking  out  "or  4945  ( relating  to  taxes  on  tax- 

5  able  expenditures)"  in  subsection  (e)  and  inserting 

6  in  lieu  thereof  "4945  ( relating  to  taxes  on  taxable 

7  expenditures),  4972  (relating  to  taxes  on  failure 

8  to  meet  maximum  funding  standard),  section  4974 

9  (relating  to  excise  tax  on  prohibited  transactions)" ; 

10  and  by  striking  out  "or  4945(h)  (2)"  in  subsec- 

11  tion  (e)  and  inserting  in  lieu  thereof  ",  4945  (h)(2), 

12  4972(d)  (2),  or  4974(f)  (4)". 

13  (7)  Section  6214(c)  (relating  to  determinations  by 

14  Tax  Court)  is  amended — 

15  (A)  by  striking  out  the  heading  and  inserting 

16  in  lieu  thereof  "Taxes  imposed  by  section  507,  chapter 

17  42,  or  chapter  44.  and 

18  (B)  by  striking  out  "chapter  42"  each  place 

19  it  appears  therein  and  inserting  in  lieu  thereof 

20  "chapter  42  or  44". 

21  (8)  Section  6344(a)(1)  (relating  to  cross  refer- 

22  ences)  is  amended  by  striking  out  "chapter  42"  and 

23  inserting  in  lieu  thereof  "chapter  42  or  44". 

24  (9)  Section  6501(e)(3)   (relating  to  limitations 

25  on  assessment  and  collection)  is  amended  by  striking  out 
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1  "chapter  42"  and  inserting  in  lieu  thereof  "chapter  42 

2  or  44". 

3  (10)  Section  6503  (relating  to  suspension  of  run- 

4  ning  of  period  of  limitations )  as  amended — 

5  (A)  by  striking  out  "and  chapter  42  taxes)"  in 

6  subsection  (a)(1)  and  inserting  in  lieu  thereof  "chap- 

7  (B)  by  striking  out  "or  section  507"  in  subsec- 

8  tion  (h)  and  inserting  in  lieu  thereof  ",  section  507, 

9  or  chapter  44" ,  and  by  striking  out  "or  4945(h)  (2)" 

10  in  subsection  (h)  and  inserting  in  lieu  thereof  "4945 

11  (h)(2),  4972(d)(2),  or  4974(f)(4)". 

12  (11)  Section  6512  ( relating  to  limitations  in  case  of 

13  petition  to  Tax  Court)  is  amended  by  striking  out  "chap- 

14  ter  42"  each  place  it  appears  therein  and  inserting  in  lieu 

15  thereof  "chapter  42  or  44". 

16  (12)  Section  6601  (d )  ( relating  to  interest  on  under- 

17  payment,  nonpayment,  or  extensions  of  time  for  payment 

18  of  tax)  is  amended  by  striking  out  "chapter  42"  and  in- 

19  serting  in  lieu  thereof  "chapter  42  or  44". 

20  (13 )  Section  6653  (c)  ( relating  to  failure  to  pay  tax) 

21  is  amended  by  striking  out  "chapter  42"  each  place  it  ap- 

22  pears  therein  and  inserting  in  lieu  thereof  "chapter  42  or 

23  44". 

24  (14)  Section  6659(b)  (relating  to  applicable  rules) 
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1  is  amended  by  striking  out  "chapter  42"  and  inserting 

2  in  lieu  thereof  "chapter  42  or  44", 

3  (15)  Section  6676(b)  (relating  to  failure  to  supply 

4  identifying  numbers)  is  amended  by  striking  out  "chap- 

5  ter  42"  and  inserting  in  lieu  thereof  "chapter  42  or  44t.\ 

6  (16)  Section  6677(b)  (relating  to  failure  to  file 

7  information  returns  with  respect  to  certain  foreign  trusts) 

8  is  amended  by  striking  out  "chapter  42"  and  inserting 

9  in  lieu  thereof  "chapter  42  or  44". 

10  (17)  Section  6679(b)  (relating  to  failure  to  file 

11  returns  as  to  organization  or  reorganization  of  foreign 

12  corporations  and  as  to  acquisitions  of  their  stock)  is 

13  amended  by  striking  out  "chapter  42"  and  inserting  in 

14  lieu  thereof  "chapter  42  or  44". 

15  (IS)  Section  7422(g)  (relating  to  civil  actions  for 

16  refund)  is  amended — 

17  (A)  by  striking  out  "chapter  42  in  the  heading 

18  thereof  and  inserting  in  lieu  thereof  "chapter  42 

19  or  44",  and 

20  (B)  ty  striking  out  "or  section  4945(b)  (re- 

21  lating  to  additional  taxes  on  taxable  expenditures)" 

22  in  paragraph  (1)  and  inserting  in  lieu  thereof  "sec- 

23  tion  4945(b)  (relating  to  additional  taxes  on  tax- 

24  able  expenditures),  section  4972  (relating  to  tax  on 

25  failure  to  meet  minimum  funding  standard)  or  sec- 
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1  tion  4973  ( relating  to  annual  tax  on  plan  partici- 

2  pation)  or  section  4974  (relating  to  excise  tax  on 

3  prohibited  transactions )" ',  and 

4  (G)  by  striking  out  "or  4945"  in  paragraphs 

5  (2)  and  (3)  and  inserting  in  lieu  thereof  "4945, 

6  4972,  4973,  or  4974". 

7  (19)  Section  275(a)  (relating  to  certain  taxes)  is 

8  amended  by  inserting  immediately  following  paragraph 

9  (5)  the  following  new  paragraph: 

10  "(6)  Taxes  imposed  by  chapter  42  (except  sect  ion 

11  4940  thereof)  and  chapter  44  ( except  section  4974  there- 

12  of)r 

13  (d)  Effective  Date  — 

14  (1)  Except  as  provided  in  paragraph  (2),  the  amend- 

15  merits  made  by  this  section  shall  apply  to  plan  years 

16  beginning  after  the  date  of  enactment  of  this  Act. 

17  (2)  In  the  case  of  a  plan  in  existence  on  the  date 

18  of  enactment  of  this  Act,  the  amendments  made  by  this 

19  section  shall  apply — 

20  (A)  to  plan  years  beginning  after  December  31, 

21  1975,  or, 

22  (B)  if  later  (in  the  case  of  a  plan  maintained 

23  pursuant  to  an  agreement  which  the  Secretary  of  the 

24  Treasury  finds  to  be  a  collective  bargaining  agree- 

25  mcnl  between  employee  representatives  and  one  or 
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1  more  employers),  to  plan  years  beginning  after  the 

2  earlier  of — 

3  (i)  the  date  on  which  the  agreement  ter- 

4  minates  (determined  without  regard  to  any  ex- 

5  tension  thereof  agreed  to  after  the  date  of  enact- 

6  ment  of  this  Act) ,  or 

7  (ii)  December  31, 1980. 

8  Part  D — OPTIONAL  FORM  OF  BENEFIT;  SPECIAL 

9  RULES 

10  SEC.  261.  AMENDMENT  OF  SECTION  401. 

11  (a)  In  General. — Section  401(a)  (relating  to  re- 

12  quirements  for  qualification)  is  amended  by  

13  '  (1)  striking  out  paragraph  (4)  and  inserting  in 
*4  Ueu  thereof  the  following: 

15  "(4)  if  the  contributions  or  benefits  provided  under 

^6  the  plan  do  not  discriminate  in  favor  of  employees  who 

17  are — 

18  "(A)  officers, 

19  "(B)  shareholders,  or 

20  "(C)  highly  compensated, 

21  excluding  for  this  purpose  employees  who  are  nonresident 

22  aliens  whose  compensation  from  the  employer  ( for  the 

23  taxable  year  of  the  employer)  does  not  include  any  earned 

24  income  (within  the  meaning  of  section  911(b))  from 
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1  sources  within  the  United  States  ( within  the  meaning  of 

2  section  861  (a)(8)) .",  and 

3  (2)  by  inserting  at  the  end  thereof  the  following  new 

4  'paragraph: 

5  "(11)  A  trust  shall  not  constitute  a  qualified  trust 

6  under  this  section  unless,  under  the  plan  of  which  such 

7  trust  is  a  part,  a  participant  may  elect  to  receive,  in  the 

8  form  of  a  pint  and  survivor  annuity  ( with  a  survivor 

9  annuity  of  not  less  than  one  half  of  the  amount  of  the 

10  annuity  payable  to  the  participant  during  their  pint 

11  lives),  any  benefit  which,  under  the  plan,  is  payable  as 

12  an  annuity." . 

13  (b)  Plans  Benefiting  Owner-Employees. — Sec- 


14  tion  401(d)(3)    (relating  to  additional  requirements  for 

15  qualification  of  trusts  and  plans  benefiting  owner-employees) 

16  is  amended  by  striking  out  "calendar  year."  and  inserting 

17  in  lieu  thereof:  "calendar,  fiscal,  or  plan  year,  or  any  em- 

18  ployees  who  are  included  in  a  unit  of  employees  covered  by 

19  an  agreement  which  the  Secretary  or  his  delegate  finds  to  be 

20  a  collective-bargaining  agreement  between  employee  repre- 

21  sentatives  and  one  or  more  emyloyers,  if  such  agreement  does 

22  not  provide  that  such  employees  are  to  be  included  in  the 

23  plan,  and  if  there  is  evidence  that  retirement  benefits  have 

24  been  the  subject  of  good  faith  bargaining  between  such  em- 

25  ployee  representatives  and  such  employer  or  employers." . 
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1  (c)  Conforming  Amendments. — 

2  (1)  Section  404(a)(2)  (relating  to  deduction  for 

3  contributions  of  an  employer  to  employees'  annuity 

4  plan)  is  amended  by  striking  out  uand  (8)"  and  in- 

5  serting  in  lieu  thereof  "(8),  (11),  (12),  (13),  (14), 

6  and  (15)". 

7  (2)  Section  805  (d)(1)(C)  (relating  to  definition 

8  of  pension  plan  reserves)  is  amended  by  striking  out  "arid 

9  (8)"  and  inserting  in  lieu  thereof  "(8),  (11),  (12), 

10  (13),  (14),  and  (15)". 

11  (d)  Effective  Dates.— 

12  (1)  General  rule. — Except  as  provided  by  para- 

13  graph  (2).  the  amendments  made  by  this  section  shall 

14  apply  wlth  respect  to  plan  years  and  taxable  years  begin- 

15  ning  after  the  date  of  enactment  of  this  Act. 

16  (2)  Exception. — In  the  case  of  a  trust  which  is 

17  part  of  a  plan  which  was  in  existence  on  December  31, 

18  1972,  the  amendments  made  by  this  section  shall  not 

19  apply  with  respect  to  plan  years  beginning  before  Janu- 

20  ary  1,  1976. 

21  Part  E— Protection  of  Pension  Rights  Under 

22  Government  Plans 

23  SEC.  281.  DUTIES  OF  THE  SECRETARY  OF  THE  TREASURY. 

24  The  Secretary  of  the  Treasury  or  his  delegate  shall 


25    study  the  extent  to  which  pension  plans  established  and  main- 
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1  tained  by  the  Government  of  the  United  States,  or  by  any 

2  State   (including  the  District  of  Columbia)   or  political 

3  subdivision  thereof,  are  adequately  funded.  In  determining 

4  whether  any  such  plan  is  adequately  funded,  the  Secretary 

5  or  his  delegate  shall  consider  the  minimum  funding  standards 

6  applicable  to  private  pension  plans  under  the  Internal 

7  Revenue  Code  of  1954,  the  taxing  power  of  the  government 

8  maintaining  the  plan,  and  whether  it  would  be  advisable 

9  or  appropriate  to  require  such  plans  to  comply  with  the 

10  same  minimum  funding  standards  applicable  to  private  pen- 

11  sion  plans  or  with  other  minimum  funding  standards.  The 

12  Secretary  shall  submit  to  the  Committee  on  Finance  of  the 

13  Senate  and  the  Committee  on  Ways  and  Means  of  the 

14  House  of  Representatives  the  results  of  such  study  not 

15  later  than  December  31,  1976,  together  with  such  recom- 

16  mendations,  including  recommendations  for  legislation,  as 

17  he  ma] i  deem  appropriate. 

18  TITLE  III— PORTABILITY 

19  SEC.  301.  DEFINITIONS. 

20  For  purposes  of  this  title — 

21  (1)  1  'fund"  means  the  Pension  Benefit  Portability 

22  Fund  established  under  section  303; 

23  (2)  11  corporation1  means  the  Pension  Benefit  In- 

24  sura  nee  Corporation  established  under  title  IV  of  this 

25  A  ct; 
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1  (3)  "qualified  plan'  means — 

2  (A)  a  pension,  profit-shaving,  qv  stock  bonus 

3  plan  described  in  section  401(a)  of  the  Internal 

4  Revenue  Code  of  1954, 

5  (B)  an  annuity  plan  described  in  section  403 

6  (a)  or  (b)  of  such  Code,  and. 

7  (C)  a  bond  purchase  plan  described  in  section 

8  405(a)  of  such  Code; 

9  (4)  "qualified  insurance  carrier "  means  an  insur- 

10  ance  carrier  subject  to  regulation  and  examination  by 

11  the  government  of  the  State  in  which  an  annuitant  rc- 

12  sides,  which  is  determined  by  the  corporation  to  be  suit- 

13  able  as  the  issuer  of  annuity  contracts  authorized  to  be 

14  purchased  under  section  306(b)  (3) ; 

15  (5)  "participant"  means  an  employee  who  is  cov- 

16  ered  under  a  qualified  plan  other  than  an  employee  who, 

17  at  any  time,  has  been  an  employee  within  the  meaning 

18  of  section  401(c)(1)  of  the  Internal  Revenue  Code  of 

19  1954  or  a  proprietary  employee  within  the  meaning  of 

20  section  412(c)(1)  of  such  Code; 

21  (6)  "administrator'  means  the  person  or  persons 

22  decribed  in  section  501  (g)  (11)  of  this  Act;  and 

23  (7)  "State'  means  any  of  the  States  of  the  United 

24  States  or  the  District  of  Columbia. 
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1  SEC.  302.  PROGRAM  ESTABLISHED. 

2  The  corporation  shall  establish  a  voluntary  pension  bene- 

3  fit  portability  program  in  accordance  with  the  provisions  of 

4  this  title. 

5  SEC.  303.  ESTABLISHMENT  OF  FUND. 

6  (a)  In  General. — The  corporation  shall  establish  a 

7  Pension  Benefit  Portability  Fund.  Any  payments  received 

8  by  the  corporation  under  this  section  or  under  section  305 

9  shall  be  deposited  in  the  fund,  and  all  expenditures  made  by 

10  the  corporation  under,  or  in  connection  with,  this  title  shall 

11  be  made  out  of  the  fund. 

12  (b)  Investment  of  Fund  Moneys— The  corpora- 
is  tion  is  authorized  to  invest  any  amounts  in  the  fund  during 

14  any  fiscal  year  which  it  determines  not  to  be  needed  for  use 

15  in  the  program  for  the  payment  of  liabilities  during  that 

16  year,  and  any  amounts  in  the  fund  not  needed  for  the  pay- 

17  merit  of  current  operating  and  administrative  expenses,  in 

18  obligations  of  the  United  States,  and  to  deposit  any  such 

19  amount  in  interest-bearing  accounts  in,  or  purchase  cer- 

20  tificates  of  deposit  from,  any  bank  the  deposits  of  which 

21  are  insured  by  the  Federal  Deposit  Insurance  Corporation, 

22  and  to  deposit  any  such  amounts  in  interest-bearing  accounts 
2;»  in  any  savings  and  loan  association  in  which  the  accounts 
24  arc  insured  by  the  Federal  Savings  and  Loan  Insurance 
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1  Corporation  or  in  any  credit  union  insured  under  title  II  of 

2  the  Federal  Credit  Union  Act.  In  no  case  shall  more  than 

3  10  percent  of  the  amount  invested  under  this  subsection  be 

4  invested  in  or  with  any  particular  bank,  savings  and  loan 

5  association,  or  credit  union. 

6  (c)  Reports  on  Status  of  Fund. — The  corporation 

7  shall  report  to  the  Congress  not  later  than  the  first  day  of  the 

8  fourth  month  beginning  after  the  end  of  the  fiscal  year  of  the 

9  corporation  on  the  operations  and  status  of  the  fund  during 

10  that  fiscal  year,  and  on  its  expected  operations  and  status 

11  during  the  fiscal  year  of  the  corporation  during  which  such 

12  report  is  made  and  the  two  succeeding  fiscal  years.  The  report 

13  shall  also  contain  a  review  of  the  general  policies  followed  by 

14  the  corporation  in  managing  the  fund  and  may  contain  rec- 

15  ommendations,  including  recommendations  for  additional 

16  legislation,  with  respect  to  the  operations  of  the  fund  and  of 

17  the  portability  program  established  by  this  title,  which  the 

18  corporation  chooses  to  make. 

19  SEC.  304.  REGISTRATION. 

20  (a)  In  General. — An  employer  icho  maintains  a 

21  qualified  plan  shall  register  the  plan  with  the  corporation 

22  under  this  section  in  order  to  be  able  to  make  payments  from 

23  his  qualified  plan  assets,  on  behalf  of  former  employees,  to 

24  the  corporation  for  deposit  in  the  fund,  or  to  be  able  to  receive 

25  payments  from  the  corporation  for  the  purchase  of  benefits 

25-028  O  -  76  -  vol.  1-59 
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1  under  his  qualified  plan  for  his  employees.  The  registration 

2  shall  be  in  such  form  and  contain  such  information  as  the 

3  corporation  may  require.  The  corporation  may  not  accept 

4  any  registration  application  which  does  not  contain  the  em- 

5  ployers  agreement,  the  breach  of  which  is  subject  to  such 

6  charge  as  the  corporation  may  by  law  impose,  to  pay, 

7  within  180  days  after  the  date  on  which  it  is  requested,  the 

8  amount  payable  under  section  305  with  respect  to  a  partici- 

9  pant  in  the  registered  qualified  plan  who  is  covered  by  such 

10  registration  if  that  participant  was  employed  by  the  employer 

11  at  any  time  within  a  period  of  not  less  than  12  months  pre- 

12  ceding  the  date  of  the  request. 

13  (b)  Termination  of  Registration;  Reregistra- 

14  TION. — An  employer  may  terminate  the  registration  of  his 

15  plan  under  this  section  and  reregister  from  time  to  time; 

16  however,  if  the  corporation  determines  that  a  requested  ter- 

17  mination  of  registration  and  a  subsequent  ^registration  by 

18  (in  employer  were  for  the  purpose  of  discriminating  against 

19  an  employee  or  group  of  employees  in  an  unlawful  manner 

20  or  in  a  manner  prohibited  to  qualified  plans  under  section 

21  401(a)  (3)  or  (4)  of  the  Internal  Revenue  Code  of  1954 

22  or  for  the  purpose  of  frustrating  the  purpose  of  this  title, 

23  that  termination  of  registration  will  be  treated  as  not  having 

24  been  effective. 

2o  (c)  Limited  Registration. — An  employer  may  reg- 
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1  ister  a  qualified  plan  under  this  section  with  respect  to  less 

2  than  all  of  his  employees  who  are  participants  in  that  qualified 

3  plan  if  the  group  of  employees  with  respect  to  whom  he  regis- 

4  ters  the  plan  is  reasonably  defined  and  the  employer  demon- 

5  strates  to  the  satisfaction  of  the  corporation  that  the  group 

6  has  a  particular  need  for  access  to  the  voluntary  pension 

7  benefit  portability  program  which  is  not  shared  by  his  other 

8  employees  who  are  excluded  from  the  registration  but  who 

9  are  participants  in  the  same  qualified  plan. 

10  SEC.  305.  ACCEPTANCE  OF  DEPOSITS. 

11  (a)  Payments  by  Administrators. — The  corpora- 

12  tion  shall  accept  for  deposit  into  the  fund  any  payment 

13  made  from  the  assets  of  a  registered  qualified  plan  by  the 

14  administrator  of  that  plan  at  the  request  of  a  participant 

15  if  the  payment  represents  a  full  discharge  of  liability  by 

16  that  plan  to  the  participant  and  is  made  upon  the  separation 

17  from  employment  of  the  participant  from  the  employer  or 

18  employers  which  maintains  the  plan. 

19  (b)  Payments  by  Participants. — The  corporation 

20  shall  accept  for  deposit  into  the  fund  any  payment  made 

21  by  a  participant  (or  former  participant)  in  a  qualified  plan 

22  if— 

23  (1)  the  payment  is  all  or  not  less  than  the  taxable 

24  portion  of  a  distribution  made  to  the  participant  by  the 

25  plan  representing  a  full  discharge  of  liability  of  the  plan 
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1  to  the  participant,  or  a  partial  discharge  of  liability 

2  which  trill  become  a  full  discharge  after  being  adjusted 

3  to  reflect  the  participant's  interest  in  the  plan  at  the 

4  close  of  the  plan  year,  or  an  installment  portion  of  such 

5  a  full  discharge  of  liability  with  any  remainder  to  be 

6  paid  within  12  months  after  the  date  on  which  the 

7  first  portion  of  such  distribution  is  made;  and 

8  (2)  the  payment  is  made  to  the  corporation  for  de- 

9  posit  into  the  fund  within  60  days  after  the  date  on 

10  which  the  participant  (or  former  participant)  received 

11  the  distribution  to  which  the  payment  relates. 

12  For  purposes  of  this  subsection,  the  term  "taxable  portion" 

13  means  that  part  of  any  distribution  to  which  this  subsection 

14  applies  which  is  attributable  to  amounts  other  than  employee 

15  contributions  male  by  the  participant. 

16  (c)  Other  Conditions. — The  corporation  shall  not 

17  accept  any  payment  described  in  subsection  (a)  unless  the 

18  payment  is  made  directly  to  the  corporation  by  the  adminis- 

19  trator  of  the  plan,  nor  shall  it  accept  any  payment  described 

20  in  subsection  (a)  or  (b)  unless  it  is  made  in  cash  or  its 

21  equivalent  and  it  is  accompanied  by  such  information  with 

22  respect  to  the  plan  and  with  respect  to  the  payment  and  the 

23  participant  on  behalf  of  whom  the  payment  is  made,  or  who 

24  is  making  the  payment,  as  the  corporation  may  require  for 
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1  the  efficient  administration  of  the  voluntary  pension  benefit 

2  portability  program. 

3  SEC.  306.  INDIVIDUAL  ACCOUNTS. 

4  (a)  Account  Established. — The  corporation  shall 

5  establish  and  maintain  a  separate  account  for  each  separate 

6  payment  received  by  the  corporation  under  section  305  of  this 

7  title  on  behalf  of  each  participant. 

8  (b)  Items  Shown  in  Account— An  account  estab- 

9  lished  under  subsection  (a)  shall  identify  the  participant  for 

10  whom  it  is  established  and  shall  show — 

11  (1)  the  name  and  address  of  each  qualified  plan 

12  which  makes  a  payment  under  section  305  of  this  title  on 

13  behalf  of  the  participant  in  whose  name  such  account  is 

14  established; 

15  (2)  the  portion  of  each  such  payment  which  con- 

16  stitutes  the  amount  treated  under  sections  72,  402(a), 

17  and  403  of  the  Internal  Revenue  Code  of  1954  as  the  net 

18  amount  contributed  by  the  participant; 

19  (3)  any  remaining  portion  of  each  such  payment; 

20  and 

21  (4)  the  amount  which  constitutes  the  income  attrib- 

22  utable  to  such  account  while  in  the  custody  of  the  fund. 

23  SEC.  307.  PAYMENTS  FROM  INDIVIDUAL  ACCOUNTS. 

24  (a)  General  Rule. — Except  as  provided  in  subsection 
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1  (b),  an  amount  credited  to  the  account  of  any  participant 

2  under  this  title  may  be  paid  by  the  corporation  to — 


3  (1 )  such  participant, 

4  (2)  his  beneficiary, 

5  (3)  a  qualified  insurance  carrier  selected  by  such 

6  participant,  or 

7  (4)  a  qualified  plan. 

8  (b)  Limitations. — 

9  (1)  In  the  case  of  a  payment  by  the  corporation  to 

10  a  participant,  such  payment  shall  be  made  upon  the 

11  written  request  of  such  participant  and  in  an  amount— 

12  (A)  of  $100  or  more,  or 

13  (B)  which  constitutes  the  total  amount  credited 

14  to  the  account  of  such  participant. 

15  The  corporation  shall,  upon  the  date  a  participant  at- 

16  tains  the  age  of  70\  years,  pay  to  such  participant 

17  the  amount  which  constitutes  the  total  amount  credited 

18  to  the  account  of  such  participant.  No  payment  may 

19  be  made  to  a  participant  who  has  not  attained  the 

20  age  of  59j  years  or  has  become  disabled  (within  the 

21  meaning  of  section  72 (m)  (7)  of  the  Internal  Revenue 

22  Code  of  1954). 

23  (2)  A  payment  shall  be  made  by  the  corporation  to 
'2 I  the  beneficiary  of  a  participant  only  if — 
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1  (A)  the  participant  dies  before  the  total  amount 

2  credited  to  his  account  has  been  paid  or  distributed 

3  in  accordance  with  paragraphs  (1),  (3),  and  (4), 

4  and 

5  (B)  the  payment  is  made  to  the  beneficiary 

6  upon  his  written  request  and — 

7  (i)  is  in  an  amount  of  $100  or  more, 

8  (ii)  constitutes  the  total  amount  credited  to 

9  the  account  of  the  participant  (if  less  than 

10  $100),  or 

11  (Hi)   is  used  to  purchase  an  immediate 

12  annuity  for  such  beneficiary  which  is  payable 

13  for  his  life  (or  for  a  term  certain  not  extend- 

14  ing  beyond  the  life  expectancy  of  the  benefi- 

15  ciary)  and  which  is  distributed  immediately 

16  to  the  beneficiary. 

17  For  purposes  of  this  paragraph,   the   total  amount 

18  credited  to  the  account  of  a  participant  must  be  paid  or 

19  distributed  to  his  beneficiary  not  later  than  10  years 

20  after  the  death  of  the  participant. 

21  (3)  In  the  case  of  a  payment  by  the  corporation  to 

22  a  qualified  insurance  carrier  selected  by  a  participant 

23  who  has  attained  the  age  of  59\  years,  such  payment 

24  shall  only  be  made  if  such  payment  is  used  for  the  pur- 

25  chase  of — 
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1  (A)  a  single  premium  life  annuity  contract 

2  payable  during  the  life  of  such  participant  corn- 
's mencing  not  earlier  than  the  date  on  which  such 

4  participant  attains  the  age  of  59\  years  and  not 

5  later  than  the  date  on  which  he  attains  the  age  of 

6  70\  years,  or 

7  (B)  a  single  premium  joint  and  survivor  an- 

8  nuity  contract  payable  during  the  lifetimes  of  such. 

9  participant  and  his  spouse  commencing  not  earlier 

10  than  the  date  on  which  such  participant  attains  (or 

11  would  have  attained)  the  age  of  59 j  years  and 

12  not  later  than  the  date  on  which  such  participant 

13  attains  (or  would  have  attained)  the  age  of  70\ 

14  years, 

15  which  will  be  distributed  to  such  participant  on  the  date 
1G         on  which  payments  are  to  commence. 

17  (4)  The  corporation  shall  make  a  payment  to  a 

18  qualified  plan  only  if — 

19  (A)  the  plan  is  registered  under  section  304, 

20  (B)  the  payment  is  made  pursuant  to  a  request 

21  made  by  the  participant  within  12  months  after  he 

22  becomes  a  participant  in  such  plan,  or,  if  later, 

23  within  12  months  after  the  plan  is  registered  under 

24  section  304, 

25  ( C)  the  administrator  of  the  plan  agrees  to 
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1  accept  the  payment  and  to  apply  it  to  the  purchase 

2  of  benefits  under  the  plan  which  have  a  value  equiva- 
\l  lent  to  the  value  of  the  payment  if  it  were  left  in  the 

4  fund,  and 

5  (D)  the  benefits  to  be  purchased  by  the  payment 

6  under  the  plan  are  immediately  and  completely  non- 

7  forfeitable  by  the  participant  upon  receipt  by  the 

8  plan  of  the  payment  from  the  corporation. 

9  (c)  Mandatory  Withdrawals. — The  balance  of 


10  any  account  of  a  participant  shall  be  paid  by  the  corporation 

11  to  such  participant  within  30  days  after  notification  to  the 

12  corporation  by  the  Secretary  of  the  Treasury  or  his  delegate 

13  that  the  trust  or  plan  (which  made  a  payment  credited  to 

14  such  account)  has  been  determined  not  to  be  a  qualified  trust 

15  under  section  401(a)  of  the  Internal  Revenue  Code  of  1954 

16  or  not  to  be  a  plan  which  satisfied  the  requirements  of  section 

17  404(a)  (2)  of  such  Code  at  the  time  such  trust  or  plan  made 

18  such  payment. 

19  SEC.  308.  ASSISTANCE  TO  PLAN  ADMINISTRATORS. 

20  The  corporation  shall  provide  assistance  to  employers, 

21  employee  organizations,  trustees,  and  administrators  of  pen- 

22  sion  plans  in  their  efforts  to  provide  greater  retirement  pro- 

23  tection  for  individuals  who  are  separated  from  employment 

24  covered  under  such  plans.  Such  assistance  may  include,  but 

25  is  not  limited  to  (1)  the  development  of  reciprocity  arrange- 
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1  merits  between  plans  in  the  same  industry  or  area,  and  (2) 

2  the  development  of  special  arrangements  for  portability  of 

3  credits  within  a  particular  industry  or  area. 

4  SEC.  309.  AMENDMENT  OF  INTERNAL  REVENUE  CODE 

5  OF  1954. 

6  (a)  Amendment   of   Section   402.— Section  402 

7  (relating  to  taxability  of  beneficiary  of  employees'  trust)  is 

8  amended  by — 

9  (1)  striking  out  "and  (4)"  in  the  first  sentence  of 

10  paragraph  (1)  of  subsection  (a)  and  inserting  in  lieu 

11  thereof1',  (4)  and  (6)'\ 

12  (2)  inserting  after  paragraph  (5)  of  subsection  (a) 

13  (as  amended  by  section  703(b)  of  this  Act)  the  follow- 

14  ing  new  paragraph  : 

15  "(6)  Certain  transfers. — For  purposes  of  this 

16  section,  a  transfer  of  the  full  amount  representing  an 

17  employee's  interest  in  an  employee  s  trust  described  in 

18  section  401(a)  which  is  exempt  from  tax  under  section 

19  501(a)  shall  not  be  considered  a  distribution  under 

20  paragraph  (1)  if  the  transfer  is  made  in  connection  with 

21  a  change  of  employment  by  the  employee  and  the  trans- 

22  fcr  is  made  from  a  trust  under  his  former  employer  not 

23  later  than  the  60th  day  after  its  receipt  by  the  employee, 

24  and  within  12  months  after  such  change  of  employment, 

25  to— 
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1  "(A)  a  trust  of  his  new  employer  which  is 

2  described  in  section  401  ( a)  and  exempt  from  tax 

3  under  section  501(a),  or 

4  "(B)  an  annuity  plan  of  his  new  employer  which 

5  meets  the  requirements  of  section  404(a)  (2) . 

6  This  paragraph  shall  not  apply  to  a  transfer  made  in  con- 

7  flection  with  a  change  of  employment  by  an  individual  who 

8  was,  at  any  time,  under  the  former  employer  s  plan  an 

9  employee  within  the  meaning  of  section  401(c)  (1)  or 

10  a  proprietary  employee  within  the  meaninc,  of  section 

11  412(c)  (1).  This  paragraph  shall  also  apply  in  the  case 

12  of  a  transfer  to  such  a  trust  or  annuity  plan  of  not  less 

13  than  that  portion  of  an  employee  s  interest  in  his  former 

14  employer  s  plan  ivhich  does  not  represent  the  employee's 

15  otcn  contributions  if  the  full  amount  of  his  interest  in 
l(j  such  plan  was  distributed  to  him.  For  purposes  of  this 
17  title,  the  contribution  made  to  the  new  employer's  plan 

by  such  a  transfer  shall  be  treated  as  an  employer  con- 

19  tribution  made  on  the  date  contributed,  except  that  for 

20  purposes  of  sections  219(b)(2),  404,  411,  414(a),  and 

21  1379(b)  it  shall  be  treated  as  an  employee  contribution 

22  made  on  such  date." ,  and 

23  (3)  adding  at  the  end  thereof  the  following  new  sub- 

24  sections: 

25  "(f)  Taxability  of  Payments  to  the  Pension 
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1  Benefit  Portability  Fund.— A  payment  to  the  Pension 

2  Benefit  Portability  Fund  (established  under  section  303 

3  of  the  Comprehensive  Private  Pension  Security  Act  of  1973) 

4  by  a  qualified  plan  of  an  amount  described  in  section  305  of 

5  that  Act  on  behalf  of  a  participant  shall  not  be  includible 

6  in  the  gross  income  of  such  participant  for  the  taxable  year 

7  of  such  participant  in  which  such  payment  is  made. 

8  "(g)  Taxability  of  Payments  From  the  Pension 

9  Benefit  Portability  Fund. — Any  amount  paid  on  behalf 

10  of  a  participant  from  the  Pension  Benefit  Portability  Fund — 

11  "(1)  to  a  member  plan,  shall  not  be  includible  in  the 

12  gross  income  of  such  participant  for  the  taxable  year  of 

13  such  participant  in  which  such  payment  is  made; 

14  "(2)  to  or  with  respect  to  such  participant,  shall  be 

15  includible  in  gross  income  to  the  extent  that  such  amount 

16  ( when  added  to  amounts  previously  received)  exceeds 

17  the  aggregate  amount  of  each  payment  to  the  Pension 

18  Benefit  Portability  Fund  credited  to  the  account  of  such 

19  participant  which  is  treated  as  contributed  by  such  par- 

20  ticipant  under  subsection  (a),  or  section  72  or  403; 

21  "(3)  to  a  qualified  insurance  carrier  (within  the 

22  meaning  of  section  301(4)  of  the  Comprehensive  Private 

23  Pension  Security  Act  of  1973)  for  the  purchase  of  an 

24  annuity  contract  described  in  .section  307(b)  (2)  or  (3) 
2.")  of  that  Act  shall  not  he  includible  in  the  gross  income  of 
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1  such  participant  for  the  taxable  year  in  which  such  an- 

2  nuity  contract  is  purchased. 

3  "(h)  Taxability  of  Mandatory  Withdrawals 

4  From  the  Pension  Benefit  Portability  Fund. — Any 

5  amount  paid  to  a  participant  under  the  provisions  of  sec- 

6  Hon  307(c)  of  the  Comprehensive  Private  Pension  Security 

7  Act  of  1973  shall  be  includible  in  the  gross  income  of  such 

8  participant  to  the  extent  such  amount  constitutes  the  amount 

9  described  in  section  306(b)  (4)  of  such  Act." 

10  (b)  Amendment  of  Section  403.— Section  403(a) 

11  (relating  to  taxability  of  beneficiary  under  annuity  plan)  is 

12  amended  by — 

13  (1)  striking  out  "paragraph  (2)"  in  the  first  sen- 

14  tence  of  paragraph  (1)  and  inserting  in  lieu  thereof 

15  "paragraphs  (2)  and  (4)",  and 

16  (2)  inserting  after  paragraph  (3)   (as  added  by 

17  section  703(b)  of  this  Act)  the  following  new  paragraph: 

18  "(4)  Certain  transfers. — For  purposes  of  this 

19  section,  a  transfer  of  the  full  amount  representing  an  em- 

20  ployee's  interest  in  an  annuity  plan  described  in  section 

21  404(a)(2)  shall  not  be  considered  a  distribution  under 

22  paragraph  (1)  if  the  transfer  is  made  in  connection  with 

23  a  change  of  employment  by  the  employee  and  the  transfer 

24  is  made  from  a  trust  under  his  former  employer  not  later 
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1  than  the  60th  day  after  its  receipt  by  the  employee,  and 

2  within  12  months  after  such  change  of  employment,  to — 

3  "(A)  a  trust  of  his  new  employer  which  is  de- 

4  scribed  in  section  401(a)  and  exempt  from  tax  un- 

5  der  section  501  (a),  or 

6  "(B)  an  annuity  plan  of  his  new  employer 

7  which  meets  the  requirements  of  section  404(a)  (2) . 

8  This  paragraph  shall  not  apply  to  a  transfer  made  in 

9  connection  with  a  change  of  employment  by  an  indi- 

10  vidual  who  was,  at  any  time,  under  the  former  em- 

11  ploycrs  plan  an  employee  within  the  meaning  of  sec- 

12  tion  401(c)(1)  or  a  proprietary  employee  within  the 

13  meaning  of  section  412(c)  (1) .  This  paragraph  shall 
H  also  apply  in  the  case  of  a  transfer  to  such  a  trust  or 

15  annuity  plan  of  not  less  than  that  portion  of  an  em- 

16  phyces  interest  in  his  former  employer  s  plan  which 

17  does  not  represent  the  employee's  own  contributions  if  the 

18  full  amount  of  his  interest  in  such  plan  was  distributed 

19  to  him.  For  purposes  of  this  title,  the  contribution  made 

20  to  the  new  employer  s  plan  by  such  a  transfer  shall  be 

21  treated  as  an  employer  contribution  made  on  the  date 

22  contributed,  except  that  for  purposes  of  sections  219 

23  (b)(2),  404,  411,  414(a),  and  1379(b)  it  shall  be 

24  treated  as  an  employee  contribution  made  on  such  date.,} 
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1  (c)  Effective  Date. — The  amendments  made  by  this 

2  section  shall  be  effective  on  and  after  the  date  of  enactment  of 

3  this  Act. 

4  SEC.  310.  AUTHORIZATION  OF  APPROPRIATIONS. 

5  There  are  authorized  to  be  appropriated  to  the  corpora- 

6  tion  (which  shall  be  treated  solely  for  purposes  of  this  sec- 

7  tion  as  an  instrumentality  of  the  United  States )  such  sums 

8  as  may  be  necessary  to  carry  out  the  provisions  of  this  title. 

9  TITLE  IV— PLAN  TERMINATION  INSURANCE 

10  Part  A— PENSION  BENEFIT  GUARANTY  CORPORATION 

11  SEC.  401.  DEFINITIONS:  SPECIAL  RULES. 

12  ( a)  Definitions. — For  purposes  of  this  title,  the  term — 

13  (1)  "administrator"  means  the  person  or  persons 

14  described  in  section  501(g)  (11)  of  this  Act; 

15  (2)  "substantial  employer1  means  any  employer 
IQ  (treating  employers  which  are  members  of  the  same 
Yl  affiliated  group,  within  the  meaning  of  section  1504(a) 

of  the  Internal  Revenue  Code  of  1954,  as  one  em- 

19  ployer)  who — 

20  (A)  has  made  contributions  to  or  under  a 

21  multiemployer  plan  for  each  of  any  2  consecutive 

22  plan  years  equaling  or  exceeding  10  percent  of  all 

23  employer  contributions  paid  to  or  under  that  plan 

24  for  each  such  year,  and 

25  (B)  who  has  received  notice  from  the  plan 
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1  administrator  under  section  466(b)  and  has  not 

2  withdrawn  from  the  plan  within  24  months  after 

3  receiving  such  notice; 

4  (3)  "multiemployer  plan"  means  a  plan  which  the 

5  corporation  determines  is  a  plan  to  which  more  than 

6  one  employer  (treating  employers  who  are  members  of 

7  the  same  affiliated  group  within  the  meaning  of  section 

8  1504(a)  of  the  Internal  Revenue  Code  of  1954  as  one 

9  employer)  is  required  to  contribute  and  which  is  a  plan 

10  established  or  maintained  pursuant  to^a  collective  bar- 

11  gaining  agreement  between  employee  representatives  and 

12  one  or  more  employers,  but  a  plan  shall  not  be  considered 

13  to  be  a  multiemployer  plan  within  the  meaning  of  this 

14  section  unless  the  corporation  determines  that — 

13  (A )  under  the  plan  benefits  are  payable  with 

1G  respect  to  each  participant  without  regard  to  the 

17  cessation  of  contributions  by  the  employer  who  em- 

18  ployed  that  participant,  and 

19  (B)  the  amount  of  contiibutions  made  to  or 

20  under  the  plan  for  a  plan  year  by  any  employer 

21  making  such  contributions  is  less  than  50  percent 

22  of  the  aggregate  amount  of  contributions  made  to 

23  or  under  the  plan  for  that  plan  year  by  all  employers 

24  making  such  contributions; 

25  (4)  "corporation'  means  the  Pension  Benefit  Guar- 
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1  anty  Corporation  established  under  section  402;  and 

2  (5)  "fund"  means  the  Pension  Benefit  Guar  anty 

3  Fund  established  under  section  403. 

4  (b)  Special  Rules  — 

5  (1)  NOX-M UL TI-EMPL 0 YER  PLANS. — A  plan  which 

6  is  not  a  multiemployer  plan  shall  be  treated  as  the  sep- 

7  arate  plan  of  each  employer  ( with  predecessor  and  suc- 

8  cessor  employers  treated  as  one  employer)  who  contrib- 

9  uted  to  or  under  the  plan. 

10  (2)  Employer. — An  individual  who  owns  the  cn- 

11  tire  interest  in  an  unincorporated  trade  or  business  shall 

12  be  treated  as  his  own  employer,  and  a  partnership  shall 

13  be  treated  as  the  employer  of  each  partner  who  is  an  cm- 

14  ployee  within  the  meaning  of  section  401(c)(1)  of  the 

15  Internal  Revenue  Code  of  1954. 

16  SEC.  402.  PENSION  BENEFIT  GUARANTY  CORPORATION. 

17  (a)  Establishment. — There  is  established  a  body 

18  corporate  to  be  known  as  the  "Pension  Benefit  Guaranty 

19  Corporation'  (hereinafter  referred  to  as  the  "corporation^ ) . 

20  The  corporation  shall  be  a  corporation  not  for  profit  and  is 

21  not  an  agency  or  establishment  of  the  United  States  Govern- 

22  ment.  Except  to  the  extent  otherwise  provided  in  this  Act, 

23  the  corporation  shall  be  governed  by,  and  subject  to  the  pro- 
21  visions  of,  the  District  of  Columbia  Nonprofit  Corporation 
25  Act  (D.C.  Code,  sec.  29-1001—29-1099). 


25-028  O  -  76  -  vol.  1  -  60 


896 


117 

1  (b)  General  Powers. — In  addition  to  any  specific 

2  power  granted  to  the  corporation  elsewhere  in  this  Act,  the 

3  corporation  shall  have  the  power — 

4  (1)  to  sue  and  be  sued,  complain  and  defend,  in  its 

5  corporate  name  and  through  its  own  counsel,  in  any 

6  court,  State  or  Federal; 

7  (2)  to  adopt,  alter,  and  use  a  corporate  seal,  which 

8  shall  be  judicially  noticed; 

9  (3)  to  adopt,  amend,  and  repeal,  by  its  board  of 

10  directors,  bylaws  and  rules  relating  to  the  conduct  of 

11  its  business  and  the  exercise  of  all  other  rights  and  powers 

12  granted  to  it  by  this  Act; 

13  (4)  to  conduct  its  business  (including  the  carrying 

14  on  of  operations  and  the  maintenance  of  offices)  and  to 

15  exercise  all  other  rights  and  powers  granted  to  it  by  this 

16  Act  in  any  State  or  other  jurisdiction  without  regard  to 

17  qualification,  licensing,  or  other  statute  in  such  State  or 

18  other  jurisdiction; 

19  (5)  to  lease,  purchase,  accept  gifts  or  donations  of, 

20  or  otherwise  to  acquire,  to  own,  hold,  improve,  use,  or 

21  otherwise  deal  in  or  with,  and  to  sell,  convey,  mortgage, 

22  pledge,  lease,  exchange,  or  otherwise  dispose  of,  any  prop- 

23  <?r///,  veal,  personal,  or  mixed,  or  any  interest  therein, 

24  wherever  situated; 

25  (6)  subject  to  the  provisions  of  subsection  (c),  to 
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1  elect  or  appoint  such  officers,  attorneys,  employees,  and 

2  agents  as  may  be  required,  to  determine  their  qualifica- 

3  Hons,  to  define  their  duties,  to  fix  their  salaries,  and,  to 

4  the  extent  desired,  require  bonds  for  them  and  fix  the 

5  penalty  thereof; 

6  (7)  to  enter  into  contracts,  to  execute  instruments,  to 
J  incur  liabilities,  and  to  do  any  and  all  other  acts  and 

8  things  as  may  be  necessary  or  incidental  to  the  conduct  of 

9  its  business  and  the  exercise  of  all  other  rights  and  powers 

10  granted  to  the  corporation  by  this  Act. 

11  (c)  Board  of  Directors —The  board  of  directors 

12  of  the  corporation  shall  be  composed  of  the  Secretary  of  the 

13  Treasury,  the  Secretary  of  Labor,  and  the  Secretary  of  Com- 

14  merce.  Members  of  the  board  shall  serve  without  compensation, 

15  but  shall  be  reimbursed  for  travel,  subsistence,  and  other  nec- 

16  essary  expenses  incurred  in  the  performance  of  their  duties 

17  as  members  of  the  board.  The  Secretary  of  the  Treasury  shall 
13  be  the  chairman  of  the  board  of  directors  unless  the  board 

19  decides  that  another  member  shall  be  the  chairman. 

20  (d)  Meetings  of  Board. — The  board  of  directors 

21  shall  meet  at  the  call  of  its  chairman,  or  as  otherwise  provided 

22  by  the  bylaws  of  the  corporation. 

23  (e)  Bylaws. — As  soon  as  practicable  but  not  later  than 

24  180  days  after  the  date  of  enactment  of  this  Act,  the  board 

25  of  directors  shall  adopt  initial  bylaws  and  rules  relating  to 
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1  the  conduct  of  the  business  of  the  corporation.  Thereafter, 

2  the  board  of  directors  may  alter,  supplement,  or  repeal  any 

3  existing  bylaw  or  rule,  and  may  adopt  additional  bylaws 

4  and  rules,  from  time  to  time  as  may  be  necessary.  The  Sec- 

5  retary  of  Labor  shall  cause  a  copy  of  the  bylaws  of  the 

6  corporation  to  be  published  in  the  Federal  Register-  not  less 

7  than  annually. 

8  (f)  Exemption  From  Tax. — The  Pension  Benefit 

9  Guaranty  Corporation,  its  property,  its  franchise,  capital,  re- 

10  serves,  surplus,  and  its  income  (including,  but  not  limited 

11  to,  any  income  of  the  Pension  Benefit  Guaranty  Fund  and 

12  the  Pension  Benefit  Portability  Fund) ,  shall  be  exempt  from 

13  all  taxation  now  or  hereafter  imposed  by  the  United  States 

14  (other  than  taxes  imposed  under  chapter  21  of  the  Internal 

15  Revenue  Code  of  1954,  relating  to  Federal  Insurance  Con- 

16  tributions  Act,  and  chapter  23  of  such  Code,  relating  to 

17  Federal  Unemployment  Tax  Act)  or  by  any  State  or  local 

18  taxing  authority,  except  that  any  real  property  and  any 

19  tangible  personal  property  (other  than  cash  and  securities) 

20  of  the  corporation  shall  be  subject  to  State  and  local  tax- 

21  ation  to  the  same  extent  according  to  its  value  as  other  real 

22  and  tangible  personal  properly  is  taxed. 

23  SEC.  403.  ESTABLISHMENT  OF  PENSION  BENEFIT  GUAR- 

24  ANTY  FUND. 

25  ( a)  Trust  Fund.— 
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1  (1)  In  general. — There  is  established  on  the  books 

2  of  the  Treasury  of  the  United  States  a  trust  fund  to  be 

3  known  as  the  "Pension  Benefit  Guaranty  Fund"  (here- 

4  inafter  in  this  title  referred  to  as  the  "fund" ).  The  fund 

5  shall  remain  available  without  fiscal  year  limitation  and 

6  shall  consist  of  such  amounts  as  may  be- appropriated  to 

7  it  and  deposited  in  it  as  provided  in  subsection  (b). 

8  Upon  request  made  by  the  corporation,  the  Secretary  of 

9  the  Treasury  shall  transfer  such  amounts  from  the  fund 

10  to  the  corporation  as  (he  corporation  deems  necessary 

11  to  pay  benefits  guaranteed  under  section  422  and  to  pay 

12  the  operational  and  administrative  expenses  of  the 

13  corporation. 

14  (2)  Trustee— The  Secretary  of  the  Treasury  is 

15  the  trustee  of  the  fund  and  shall  report  to  the  Congress 

16  not  later  than  the  first  day  of  March  of  each  year  on 

17  the  operation  and  status  of  the  fund  during  the  prcced- 

18  ing  fiscal  year  of  the  corporation. 

19  (b)  Authorization  of  Appropriations.— There  is 

20  authorized  to  be  appropriated  to  the  fund  for  each  fiscal 

21  year  an  amount  equal  to  the  amount  of  the  collections  of  tax 

22  under  chapter  45  of  the  Internal  Revenue  Code  of  1954 

23  (relating  to  certain  guaranteed  benefit  plans). 

24  (c)  Bate  Schedules  — 

25  (1)  In  general— The  corporation  shall  prescribe 
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1  such  coverage  schedules  as  may  be  necessary  to  provide 

2  sufficient  revenue  to  the  trust  fund  to  enable  the  corpora- 

3  tion  to  carry  out  its  functions  under  this  title,  taking  into 

4  account  the  insurance  coverage  authorized  to  be  provided 

5  under  part  B  of  this  title  and  the  administrative  and  op- 

6  erational  costs  of  the  corporation. 

7  (2)    Coverage   schedules. —The  corporation 

8  shall  maintain  separate  coverage  schedules  for — 

9  (A)  plans  which  are  not  multiemployer  plans 

10  with  respect  to  which  limited  employer  liability  under 

11  section  462  applies, 

12  (B)  plans  which  are  multiemployer  plans  with 

13  respect  to  which  limited  employer  liability  under  scc- 

14  tion  462  or  463  applies, 

15  (C)  plans  which  are  not  multiemployer  plans 

16  with  respect  to  which  the  no  liability  provisions  of 

17  section  462  (a)(1)  applies,  and 

18  (D)  plans  which  are  multiemployer  plans  with 

19  respect  to  which  the  no  liability  provisions  of  scc- 

20  tion  462  (a)(1)  applies. 

21  Except  as  provided  in  paragraph  (3),  the  corporation 

22  may,  from  time  to  time,  revise  coverage  schedules  if  it 

23  determines  that  revised  rates  are  appropriate  for  the 

24  proper  administration  of  this  title.  A  revised  coverage 

25  schedule  shall  apply  only  to  taxable  years  beginning  more 
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1  than  30  days  after  the  date  on  which  the  Congress  by  a 

2  concurrent  resolution  originating  in  the  House  of  Rep- 

3  resentatives. 

4  (3)  Initial  coverage  schedules  — 

5  (A)  Limited  liability  programs.  Except 
ii  as  provided  in  subparagraph  (B),  the  rate  under  the 

7  limited  liability  program  for  each  plan  year  that 

8  begins  after  December  31,  1974,  and  before  Jan- 

9  uary  1,  1978,  shall  be — 

10  ( i)  in  the  case  of  each  employer  who  main- 

11  tains  one  or  more  plans  other  than  a  multi- 

12  employer  plan,  with  respect  to  each  such  plan, 

13  an  amount  equal  to  50  cents  for  each  individual 

14  employed  by  him  at  any  time  during  each  plan 

15  year  who  is  a  participant,  in  such  plan  at  any 
1G  time  during  such  plan  year;  or 

17  (ii)  in  the  case  of  a  multiemployer  plan, 

18  an  amount  equal  to  50  cents  for  each  individual 

19  who  is  employed  by  any  of  the  employers  in  such 

20  plan  at  any  time  during  each  plan  year  and 

21  who  is  a  participant  in  such  plan  at  any  time 

22  during  such  plan  year. 

23  (B)    No-liability   programs.— The  rate 

24  under  the  no-liability  program  for  each  plan  year 
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1  that  begins  after  December  31,  1974,  and  before 

2  January  1,  1978,  shall  be — 

3  (i)  in  the  case  of  each  employer  who  main- 

4  tains  one  or  more  plans  other  than  a  multiem- 

5  ployer  plan,  with  respect  to  each  such  plan,  an 

6  amount  equal  to  70  cents  for  each  individual 

7  employed  by  him  at  any  time  during  each  plan 

8  year  who  is  a  participant  in  such  plan  at  any 

9  time  during  such  plan  year;  or 

10  (H)  in  the  case  of  a  multiemployer  plan, 

11  an  amount  equal  to  70  cents  for  each  individual 

12  who  is  a  participant  in  such  plan  at  any  time 

13  during  such  plan  year. 

14  (d)  Revised  Coverage  Schedule  Procedure. — 

15  (1)  In  general. — In  order  to  place  a  revised  cov- 

16  erage  schedule  in  effect,  the  corporation  shall  transmit  the 

17  proposed  schedule,  its  proposed  effective  date,  and  the 

18  reasons  for  its  proposal,  to  the  Committee  on  Ways  and 

19  Means  of  the  House  of  Representatives. 

20  (2)  Exercise  of  rulemaking  power  of  the 

21  senate  and  the  house  of  representatives.— The 

22  succeeding  paragraphs  of  this  subsection  are  enacted  by 

23  Congress  as  an  exercise  of  the  rulemaking  power  of  the 

24  Senate  and  the  House  of  Representatives,  respectively, 
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1  and  as  such  they  shall  be  deemed  a  part  of  the  rules  of 

2  each  House,  respectively,  but  applicable  only  with  respect 

3  to  the  procedure  to  be  followed  in  that  House  in  the  case 

4  of  resolutions  described  in  paragraph  (3)  ;  and  they  shall 

5  supersede  other  rules  only  to  the  extent  that  they  are  in- 
q  consistent  therewith.  They  are  enacted  with  full  recogni- 
7  tion  of  the  constitutional  right  of  either  House  to  change 
g  the  rules  (so  far  as  relating  to  the  procedure  of  that 
9  House)  at  any  time,  in  the  same  manner  and  to  the  same 

10  extent  as  in  the  case  of  any  other  rule  of  that  House. 

H  (3)  Resolution. — For  the  purpose  of  the  succccd- 

12  in 9  paragraphs  of  this  subsection,  "resolution"  means 

13  only  a  concurrent  resolution  originating  in  the  House  of 

14  Representatives,  the  matter  after  the  resolving  clause  of 

15  which  is  as  follows:  "That  the  Congress  favors  the  pro- 

16  posed  revised  coverage  schedule  transmitted  to  Congress 

17  by   the  Pension  Benefit   Guaranty   Corporation  on 

18   .",  the  blank  space  therein  being  filled  with  the 

19  date  on  which  the  corporation's  message  proposing  the 

20  rate  was  delivered. 

21  (4)  Referral  of  resolution.— A  resolution 

22  shall  be  referred  to  the  Committee  on  Ways  and  Means  of 

23  the  House  of  Representatives  or  the  Committee  on  Fi- 

24  nance  of  the  Senate. 

25  (5)  Discharge  of  committee— If  the  commit- 
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1  tee  to  which  has  been  referred  a  resolution  has  not  re- 

2  ported  it  before  the  expiration  of  10  calendar  days  after 

3  its  introduction,  it  shall  then  (but  not  before)  be  in  order 

4  to  move  to  discharge  the  committee  from  further  con- 

5  sideration  of  that  resolution,  or  to  discharge  the  commit- 

6  tee  from  further  consideration  of  any  other  resolution 

7  with  respect  to  the  proposed  adjustment  which  has  been 

8  referred  to  the  committee.  The  motion  to  discharge  may 

9  be  made  only  by  a  person  favoring  the  resolution,  shall 

10  be  highly  privileged  ( except  that  it  may  not  be  made  after 

11  the  committee  has  reported  a  resolution  with  respect  to  the 

12  same  proposed  rate),  and  debate  thereon  shall  be  limited 

13  to  not  more  than  1  hour,  to  be  divided  equally  between 

14  those  favoring  and  those  opposing  the  resolution.  An 

15  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in 

16  order  to  move  to  reconsider  the  vote  by  which  the  motion 

17  is  agreed  to  or  disagreed  to.  If  the  motion  to  discharge 

18  is  agreed  to  or  disagreed  to,  the  motion  may  not  be  re- 

19  newed,  nor  may  another  motion  to  discharge  the  com- 

20  mittce  be  made  with  respect  to  any  other  resolution  with 

21  respect  to  the  same  proposed  rate. 

22  (6)  Consideration  of  resolution.— When  the 

23  committee  has  reported,  or  has  been  discharged  from  fur- 

24  ther  consideration  of  a  resolution,  it  is  at  any  time  there- 

25  after  in  order  (even  though  a  previous  motion  to  the 
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1  same  effect  has  been  disagreed  to)  to  move  to  proceed  to 

2  the  consideration  of  the  resolution.  The  motion  is  highly 

3  -privileged  and  is  not  debatable.  An  amendment  to  the 

4  motion  is  not  in  order,  and  it  is  not  in  order  to  move  to 

5  reconsider  the  vote  by  which  the  motion  is  agreed  to  or 

6  disagreed  to.  Debate  on  the  resolution  shall  be  limited 

7  to  not  more  than  10  hours,  which  shall  be  divided  equally 

8  between  those  favoring  and  those  opposing  the  resolution. 

9  A  motion  further  to  limit  debate  is  not  debatable.  An 

10  amendment  to,  or  motion  to  recommit,  the  resolution  is  not 

11  in  order,  and  it  is  not  in  order  to  move  to  reconsider  the 

12  vote  by  which  the  resolution  is  agreed  to  or  disagreed  to. 

13  (7)  Deb  at  ability  of  motions. — Motions  to  post- 
14:  pone,  made  with  respect  to  the  discharge  from  committee, 

15  or  the  consideration  of,  a  resolution  and  motions  to  pro- 

16  ceed  to  the  consideration  of  other  business  shall  be  de- 
ll aided  without  debate.  Appeals  from  the  decisions  of  the 

18  Chair  relating  to  the  application  of  the  rules  of  the  Sen- 

19  ate  or  the  House  of  Representatives,  as  the  case  may  be, 

20  to  the  procedure  relating  to  a  resolution  shall  be  decided 

21  without  debate. 

22  (e)  Borrowing  Authority.— The  corporation  is  au- 

23  thorized  to  issue  to  the  Secretary  of  the  Treasury  notes  or 

24  other  obligations  in  an  aggregate  amount  of  not  to  exceed 

25  $100,000,000,  in  such  forms  and  denominations,  bearing 
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1  such  maturities,  and  subject  to  such  terms  and  conditions,  as 

2  may  be  prescribed  by  the  Secretary  of  the  Treasury.  Such 

3  notes  or  other  obligations  shall  bear  interest  at  a  rate  deter- 

4  mined  by  the  Secretary  of  the  Treasury,  taking  into  consider- 

5  ation  the  current  average  market  yield  on  outstanding  marketr 

6  able   obligations   of   the    United   States   of  comparable 

7  maturities  during  the  month  preceeding  the  issuance  of  such 

8  notes  or  other  obligations  of  the  corporation.  The  Secretary 

9  of  the  Treasury  is  authorized  and  directed  to  purchase  any 

10  notes  or  other  obligations  issued  by  the  corporation  under  this 

11  subsection,  and  for  that  purpose  he  is  authorized  to  use  as  a 

12  public  debt  transaction  the  proceeds  from  the  sale  of  any  se- 

13  curities  issued  under  the  Second  Liberty  Bond  Act,  as 

14  amended,  and  the  purposes  for  which  securities  may  be  issued 

15  under  that  Act,  as  amended,  are  extended  to  include  any 

16  purchase  of  such  notes  and  obligations.  The  Secretary  of  the 

17  Treasury  may  at  any  time  sell  any  of  the  notes  or  other  obli- 

18  gations  acquired  by  him  under  this  subsection.  All  redemp- 

19  tions,  purchases,  and  sales  by  the  Secretary  of  the  Treasury 

20  of  such  notes  or  other  obligations  shall  be  treated  as  public 

21  debt  transactions  of  the  United  States. 

22  PART  B — COVERAGE 

23  SEC.  421.  PLANS  COVERED. 

24  (a)  General  Rule. — Except  as  provided  by  subsec- 

25  tion  (c),  this  section  applies  to  any  plan  which,  for  a  plan 
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1  year,  is,  or  has  been  determined  by  the  Secretary  of  the  Treas- 

2  ury  to  be,  a  plan  described  in  section  401(a)  of  the  Internal 

3  Revenue  Code  of  1954,  or  which  meets  the  requirements  of 

4  section  404(a)  (2)  of  such  Code.  For  purposes  of  this  section, 

5  a  successor  plan  is  deemed  to  be  a  continuation  of  a  prede- 

6  cessor  plan.  For  this  purpose,  a  successor  plan  is  a  plan  which 

7  covers  a  group  of  employees  which  includes  substantially  the 

8  same  employees  as  a  previously  established  plan,  and  provides 

9  substantially  the  same  benefits  as  that  plan  provided. 

10  (b)  Consent  by  Plans  To  Be  Covered  by  Title.— 

11  The  filing  of  a  return  under  section  6040  of  the  Internal 

12  Revenue  Code  of  1952  for  a  plan  claiming  treatment  as  a 

13  plan  to  which  part  I  of  subchapter  D  of  chapter  1  of  such 

14  Code  applies  shall  constitute  the  consent  of  that  plan  and  its 

15  administrator  to  be  bound  by  the  provision  of  this  title, 

16  (c)  Limitations. — This  section  shall  not  apply  to  any 

17  plan— 

18  1    (1)  which  is  a  pension  plan  of  the  money  purchase 

19  type,  a  profit-sharing  plan,  or  a  stock  bonus  plan, 

20  (2)  established  and  maintained  by  the  United  States; 

21  a  State  or  political  subdivision  thereof;  or  a  corporation 

22  which  is  an  instrumentality  of  the  United  States,  a  State 

23  or  political  subdivision  thereof, 

24  (3)  established  and  maintained  by  a  church  or  a 

25  convention  or  association  of  churches  which  is  exempt 
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1  from  tax  under  section  501(a)  of  the  Internal  Revenue 

2  Code  of  1954,  unless — 

3  (A)  such  plan  has  notified  the  corporation,  in 

4  accordance  with  procedures  prescribed  by  the  cor- 

5  poration,  that  it  wishes  to  have  the  provisions  of  this 

6  title  apply  to  it, 

7  (B)  the  plan  is  established  and  maintained  for 

8  the  exclusive  benefit  of  employees  of  such  church  or 

9  convention  or  association  of  churches  who  are  em- 

10  ployed  exclusively  in  connection  with  one  or  more 

11  unrelated  trades  or  businesses  (within  the  meaning 

12  of  section  513  of  such  Code),  or 

13  (C)  the  plan  is  a  multiemployer  plan,  and  one 

14  or  more  of  the  employers  in  the  plan  is  not  a  church 

15  (or  a  convention  or  association  of  churches)  which 

16  is  exempt  from  tax  under  section  501(a)  of  such 

17  Code. 


18  For  purposes  of  paragraph  (1)  of  this  subsection,  the  term 

19  "money  purchase  type"  does  not  include  a  plan  under  which 

20  a  fixed  benefit  is  promised  if  the  employer  or  his  reprcsenta- 

21  tire  participated  in  the  determination  of  that  benefit. 

22  SEC.  422.  BENEFITS  COVERED. 

23  (a)  GENERAL  Bulk. — The  corporation  shall  guarantee 

24  the  payment,  subject  to  the  limitations  contained  in  subsec- 

25  tion  (b),  of — 
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1  (1)  all  nonforfeitable  benefits  under  the  terms  of  a 

2  plan,  and 

3  (2)  all  ancillary  benefits  under  the  terms  of  a  plan 

4  to  which  a  participant,  or  his  beneficiaries,  would  be 

5  entitled  upon  the  occurrence  of  any  contingency  specified 

6  in  the  plan  (including,  but  not  limited  to,  death  or 

7  disability), 

8  if  section  421  applies  to  the  plan  at  the  time  it  is  terminated. 

9  (b)  Limitations. — 

10  (1)  New  plans. — No  benefits  provided  by  a  plan 

11  in  effect  for  less  than  36  months  at  the  time  the  plan 

12  terminates  shall  be  guaranteed  under  this  section.  For 

13  purposes  of  this  paragraph,  the  time  a  successor  plan 

14  (within  the  meaning  of  section  421(a))   has  been 

15  in  effect  includes  the  time  a  previously  established  plan 

16  (within  the  meaning  of  section  421(a))  was  in  effect. 

17  (2)  Benefit  increases. — The  amount  of  benefits 

18  described  in  subsection  (a)  shall  be  determined  ivithout 

19  regard  to  any  amendment  of  the  plan  which  increases 

20  the  value  of  benefits  payable  with  respect  to  a  participant, 

21  if  such  amendment  was  made  within  the  36-month  pe- 

22  riod  preceding  the  date  on  which  the  plan  terminates. 

23  (3)  Years  benefit  in  effect. — In  the  case  of 

24  a  benefit  described  in  subsection  (a),  the  portion  of  such 
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1  benefit  which  is  guaranteed  under  this  section  shall  not 

2  exceed  the  product  of  the  amount  of  such  benefit  (deter- 

3  mined  without  regard  to  this  paragraph  arid  paragraphs 

4  (4)  and  (5)),  and— 

5  (A)  the  applicable  percentage  shown  in  column 

6  B  of  the  following  table  (corresponding  to  the  num- 

7  ber  of  full  plan  years  such  benefit  has  been  in  effect) 

8  in  the  case  of  the  termination  of  a  plan  with  respect 

9  to  which  the  employer  is  liable  to  the  corporation  on 

10  account  of  the  application  of  section  462(a),  or 

11  (B)  the  applicable  percentage  shown  in  col- 

12  umn  C  of  the  following  table  (corresponding  to  the 

13  number  of  full  plan  years  such  benefit  has  been  in 

14  effect)  in  the  case  of  a  plan  with  respect  to  which — 

15  (i)  the  employer  is  not  liable  to  the  corpora- 

16  tion  under  part  D  of  this  title  by  reason  of  the 

17  application  of  section  462  (a)(1) ; 

18  (ii)  the  employer  is  liable  to  the  corpora- 
ls tion  under  part  D  of  this  title  solely  by  reason 

20  of  such  employer  remaining  in  business  within 

21  the  meaning  of  section  462 (f) ;  or 

22  (in)  the  employer  or  plan  administrator 

23  has  elected  to  pay  the  annual  optional  premium 

24  described  in  section  408(c)  (3)  (B)  for  at  least 
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1  5  full  plan  years  preceding  the  plan  year  during 

2  which  the  plan  terminates. 

Column  A  Column  B  Column  C 

Number  of  full  plan  years  bene-     Applicable  per-  Applicable  per- 

fit  in  effect  centage  centage 

Less  than  J   0  0 

3   40  0 

4   GO  0 

5   80  50 

G   100  GO 

7   100  70 

8   100  80 

9   100  90 

10  or  more   100  100 

3  For  purposes  of  this  paragraph,  each  additional  or  in- 

4  creased  benefit  shall  be  considered  separately  and  num- 

5  ber  of  years  means  the  number  of  full  years  immediately 

6  preceding  termination.  A  scheduled  benefit  increase  shall 

7  be  considered  a  new  benefit  as  of  the  date  such  benefit 

8  increase  first  becomes  effective. 

9  (4)  Maximum  guaranteed  benefit  under  sin- 

10  GLE  PLAN. — Except  as  provided  in  paragraphs  (8)  and 

11  (9),  the  amount  of  monthly  benefits  described  in  sub- 

12  section  (a)  provided  by  a  plan,  which  are  guaranteed 

13  under  this  section  ivith  respect  to  a  participant,  shall  not 

14  have  an  actuarial  value  which  exceeds  the  actuarial  value 

15  of  a  monthly  benefit  with  no  ancillary  benefits  in  the  form 

16  of  a  life  annuity  commencing  at  age  65  equal  to  the  lesser 

17  of— 

18  (A)  50  percent  of  his  average  monthly  gross 

19  income  from  his  employer  during  the  5  calendar 
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1  year  period  ( or,  if  less,  during  the  number  of  calen- 

2  dar  years  in  such  period  in  which  he  actively  par- 

3  ticipatcs  in  the  plan)  preceding  the  calendar  year  in 

4  which  the  plan  terminates  (or  the  calendar  year  in 

5  which  he  is  no  longer  an  active  participant)  dcter- 

6  mined  by  dividing  l/12th  of  the  sum  of  all  such 

7  gross  income  by  the  number  of  such  calendar  years  in 

8  which  he  had  such  gross  income,  or 

9  (B)  $750  multiplied  by  a  fraction,  the  numera- 
ls tor  of  which  is  the  contribution  and  benefit  base  (de- 
ll termined  under  section  230  of  the  Social  Security 

12  Act)  in  effect  at  the  time  the  plan  terminates  and  the 

13  denominator  of  which  is  such  contribution  and  benefit 

14  base  in  effect  in  calendar  year  1974. 

15  The  actuarial  value  of  a  benefit  (including  ancillary 

16  benefits)  shall  be  determined  in  accordance  with  bylaws 

17  of  the  corporation.  For  purposes  of  subparagraph  (A), 

18  gross  income  within  the  meaning  of  section  911(b)  of 

19  the  Internal  Revenue  Code  of  1954  from  the  employer; 

20  and  the  5  calendar  year  period  taken  into  account  shall 

21  be  the  5  consecutive  calendar  years  period  which  yields 

22  the  largest  average  annual  gross  income  from  an  em- 

23  pi  oyer. 

24  (5)  Maximum  amount  payable  under  moke 

25  Til  AN  OXE  KLAX.— Notwithstanding  paragraph  (4),  no 
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1  person  shall  receive  from  the  corporation  with  respect  to 

2  a  participant  an  amount,  or  amounts,  that  has  an  actu- 

3  arial  value  which  exceeds  a  monthly  benefit  with  no  an- 

4  ciliary  benefits  in  the  form  of  a  life  annuity  commencing 

5  at  age  65  equal  to  the  amount  determined  under  para- 

6  graph  (4)(B)  at  the  time  of  the  last  plan  termination. 

7  (6)  Certain  participants — 

8  (A)  This  paragraph  shall  apply  only  to  a  par- 

9  ticipant  who  is  covered  by  a  plan  as  a  proprie- 

10  tary  employee  (within  the  meaning  of  section  412 

11  (g)(1)  of  the  Internal  Revenue  Code  of  1954)  or 

12  an  owner-employee  (within  the  meaning  of  section 

13  401(c)(3)  of  such  Code)  on  any  day  during  the 

14  plan  year  in  which  the  plan  terminates  or  any  of  the 

15  3  consecutive  plan  years  immediately  preceding  such 

16  year. 

17  (B)  The  amount  of  monthly  benefits  otherwise 

18  payable  from  the  corporation  witli  respect  to  each 

19  participant  described  in  subparagraph  (A)  shall  be 
LiU  reduced  to  take  account  of  such  participant's  in- 

21  dividual  pro  rata  share  of  the  accumulated  fund- 

22  ing  deficiency  ( as  defined  in  section  4971  (a)  of  the 

23  Internal  Revenue  Code  of  1954)  at  the  time  the 

24  plan  terminates.  The  individual  pro  rata  share 
2b  shall  be  equal  to  such  accumulated  unfunded  de- 
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1  ficiency  multiplied  by  a  fraction,  the  numerator 

2  of  which  is  the  amount  of  benefits  otherwise  pay- 

3  able  from  the  corporation  with  respect  to  such  par- 

4  ticipant  and  the  denominator  of  which  is  the  value 

5  of  benefits  payable  from  the  corporation  with  re- 

6  spect  to  all  such  participants  on  the  date  of  ter- 

7  mination. 

8  (7)  Disqualification  — 

9  (A)  Disqualification  by  Secretary.— No 

10  benefits  accrued  under  a  plan  after  the  date  on  which 

11  the  Secretary  of  the  Treasury  or  his  delegate  issues 

12  notice  that  he  has  determined  that  any  trust  which 

13  is  a  part  of  the  plan  does  not  meet  the  requirements 

14  of  section  401(a)  of  the  Internal  Revenue  Code  of 

15  1954,  or  that  the  plan  does  not  meet  the  require- 

16  ments  of  section  404(a)(2)  of  such  Code,  are 

17  guaranteed  under  this  section  unless  such  determina- 

18  tion  is  erroneous.  This  subparagraph  shall  not  apply 

19  if  the  Secretary  or  his  delegate  subsequently  issues 

20  notice  that  such  trust  meets  the  requirements  of  sec- 

21  tion  401  ( a)  of  such  Code  or  that  the  plan  meets  the 

22  requirements  of  section  404(a)(2)  of  such  Code. 

23  (B)  Other  disqualifications.— No  bene- 

24  fits  accrued  under  a  plan  after  the  date  on  which 

25  an  amendment  of  the  plan  is  adopted  which  causes 
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1  the  Secretary  of  the  Treasury  or  his  delegate  to 

2  determine  that  any  trust  under  the  plan  has  ceased 

3  to  meet  the  requirements  of  section  401(a)  of  the 

4  Internal  Revenue  Code  of  1954  or  that  the  plan 

5  has  ceased  to  meet  the  requirements  of  section  404 

6  (a)(2)  of  such  Code,  are  guaranteed  under  this  sec- 

7  tion  unless  such  determination  is  erroneous.  This 

8  subparagraph  shall  not  apply  if  the  amendment  is 

9  revoked  as  of  the  date  it  was  first  effective  or 

10  amended  to  comply  with  such  requirements. 

11  (8)  Benefits  becoming  effective  before 

12  JANUARY  1,  1973. — For  purposes  of  paragraph  (4),  in 

13  the  case  of  a  benefit  or  benefit  increase  that  first  became 

14  effective  before  January  1,  1973,  the  applicable  pcrcent- 

15  aye  shall  be  determined  in  accordance  with  the  following 

16  table: 


Column  A  Column  B  Column  C 
Calendar  year  of     Applicable  percentage  A  ppl '/cable  percent  a  ye 

termination  if  liability  if  no  liability 

1977   0  0 

1978   100  0 

1979   106  0 

1980  and  thereafter.  100  100 


17  (9)  Benefits  becoming  effective  after  de- 

18  C EMBER  31,  1972,  BUT  BEFORE  JANUARY  1,  1975. — For 

19  ^purposes  of  paragraph  (4),  benefits  and  benefit  increases 

20  that  first  become  effective  after  December  31,  1972,  and 

21  before  January  1,  19? 5,  shall  be  treated  as  though  they 

22  first  become  effective  on  December  31,  1974. 
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1  Part  C— TERMINATIONS 

2  SEC.  441.  TERMINATION  BY  PLAN  ADMINISTRATOR. 

3  (a)  General  Rule —Before  the  effective  date  of  the 

4  termination  of  a  plan,  the  plan  administrator  shall  file  a 

5  notice  with  the  corporation  that  the  plan  is  to  be  terminated 

6  and  for  a  period  of  90  days  thereafter  the  plan  administrator 

7  shall  pay  no  amount  pursuant  to  the  termination  procedure  of 

8  the  plan  unless,  before  the  expiration  of  such  period,  he  re- 

9  ceives  a  notice  of  sufficiency  under  subsection  (b).  Thereafter, 

10  the  plan  administrator  shall  proceed  with  the  termination  of 

11  the  plan  in  a  manner  consistent  with  section  444. 

12  (b)  Notice  of  Sufficiency— If  the  corporation  de- 

13  termines  that,  after  application  of  section  444,  the  assets  held 

14  under  the  plan  are  sufficient  to  discharge  when  due  all  obliga- 

15  tions  of  the  plan  with  respect  to  benefits  guaranteed  under 

16  section  422  (without  regard  to  section  422(b)  (5) ) ,  it  shall 

17  notify  the  plan  administrator  of  such  determination  as  soon 

18  as  practicable. 

19  (c)  Notice  of  Insufficiency.— If,  within  a  period 

20  of  90  days  after  a  notice  of  termination  is  filed  by  a  plan 

21  administrator  pursuant  to  subsection  (a),  the  corporation 

22  finds  that  he  is  unable  to  determine  that,  after  application 

23  of  section  444,  the  assets  held  under  (he  plan  arc  sufficient 

24  to  discharge  when  due  all  obligations  of  the  plan  with  respect 

25  to  benefits  guaranteed  under  section  422  (without  regard  to 
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1  section  422(b)  (5) ) ,  it  shall  notify  the  plan  administrator 

2  within  such  90-day  period  of  such  finding.  Upon  issuance 

3  of  such  notice,  the  plan  shall  be  treated  as  if  it  had  been 

4  terminated  by  the  corporation  under  section  442  on  the  date 

5  such  notice  is  issued. 

6  (d)  Extension  of  Time— The  corporation  and  the 

7  plan  administrator  may  agree  to  extend  the  90-day  period 

8  provided  by  this  section  by  a  written  agreement  signed  by  the 

9  corporation  and  the  plan  administrator  before  the  expiration 

10  of  the  90-day  period.  Such  agreement  shall  extend  the  90- 

11  day  period  in  accordance  with  the  agreement.  The  90-day 

12  period  may  be  further  extended  by  subsequent  written  agree- 

13  ments  signed  by  the  corporation  and  the  plan  administrator 

14  made  before  the  expiration  of  a  previously  agreed  upon  ex- 

15  tension  of  the  90-day  period.  Any  extension  may  be  made 

16  upon  such  terms  and  conditions  (including  the  payment  of 
1^  benefits)  as  are  agreed  upon  by  the  corporation  and  the 

18  plan  administrator. 

19  (e)  Subsequent  Insufficiency— If  in  terminating 

20  the  plan  as  authorized  by  this  section,  the  plan  administrator 

21  finds  that  the  plan  is  unable,  or  will  be  unable,  to  pay  when 

22  due,  benefits  guaranteed  under  section  422  ( without  regard 

23  to  section  422(b)  (5) )  the  plan  administrator  shall  notify 
2^  the  corporation  of  such  finding  as  soon  as  practicable  there- 
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1  after.  If  the  corporation  concurs  with  the  finding  of  the  plan 

2  administrator,  it  shall  terminate  the  plan  under  section  422. 

3  (f)  Certain  Amendments  of  Plan— For  purposes 

4  of  subsection  (a),  a  plan  with  respect  to  which  benefits  are 

5  guaranteed  under  section  422  shall  be  treated  as  terminated 

6  upon  the  adoption  of  an  amendment  to  such  plan,  if,  after 

7  giving  effect  to  such  amendment,  the  plan  is  a  plan  described 

8  in  section  421  (c)(1). 

9  SEC.  442.  TERMINATION  BY  PENSION  BENEFIT  GUAR- 

10  ANTY  CORPORATION. 

11  (a)  Preliminary  Determination. — The  Corpora- 

12  tion  may  institute  proceedings  under  this  section  to  terminate 

13  a  plan  whenever  it  determines  that — 

14  (1)  the  plan  has  not  met  the  minimum  funding 

15  standard  required  under  section  4971  of  the  Internal 

16  Revenue  Code  of  1954,  or  has  been  notified  by  the  Secre- 

17  tary  of  the  'Treasury  that  a  notice  of  deficiency  under 

18  section  6212  of  such  Code  has  been  mailed  with  respect 

19  to  the  tux  imposed  under  section  4972(a)  of  such  Code, 

20  (2)  the  plan  is  unable  to  pay  benefits  when  due  to 

21  the  extent  guaranteed  under  section  422  (without  regard 

22  to  section  422(b)(5)), 

23  (3)  the  reportable  event  described  in  section  443(b) 

24  (8)  has  occurred,  or 
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1  (4)  the  liability  of  the  Corporation  may  reasonably 

2  be  expected  to  increase  substantially  if  the  plan  is  not 

3  terminated. 

4  (b)   Notice   to  Plan —Whenever  the  corporation 

5  makes  a  determination  under  subsection  (a)  with  respect  to 

6  a  plan  it  may,  upon  notice  to  the  plan,  apply  to  the  appro- 

7  priate  United  States  district  court  for  the  appointment  of  a 

8  trustee  to  administer  the  plan  with  respect  to  which  the  deter- 

9  mination  is  made  pending  the  issuance  of  a  decree  under 

10  subsection  (c)  ordering  the  termination  of  the  plan.  If  within 

11  3  business  days  after  the  filing  of  an  application  under  this 

12  subsection,  or  such  other  period  as  the  court  may  order,  the 

13  administrator  of  the  plan  shall  consent  to  the  appointment  of 

14  a  trustee,  or  fail  to  show  why  a  trustee  should  not  be  ap- 

15  pointed,  the  court  may  grant  the  application  and  appoint  a 

16  trustee  to  administer  the  plan  in  accordance  with  its  terms 

17  until  the  corporation  determines  that  the  plan  should  be  ter- 

18  minated  or  that  termination  is  unnecessary. 

19  (c)  Application  foe  Decree. — If  the  corporation 

20  has  issued  a  notice  under  this  section  to  a  plan  administrator 

21  and  (whether  or  not  a  trustee  has  been  appointed  under  sub- 

22  section  (b))  has  determined  that  the  plan  should  be  termi- 

23  noted,  it  may,  upon  notice  to  the  plan  administrator,  apply 

24  to  the  appropriate  United  States  district  court  for  a  decree 

25  adjudicating  that  the  plan  must  be  terminated  in  order  to  pro- 
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1  tcct  the  interests  of  the  participants  and  to  avoid  any  further 

2  deterioration  of  the  financial  condition  of  the  plan  or  any 

3  further  increase  in  the  liability  of  the  fund.  Upon  granting  a 

4  decree  for  which  the  corporation  has  applied  under  this  sub- 

5  section  the  court  shall  authorize  the  trustee  appointed  under 

6  subsection  (b)  (or  appoint  a  trustee  if  one  has  not  been  ap- 

7  pointed  under  such  subsection  and  authorize  him)  to  termi- 

8  nate  the  plan  in  accordance  with  the  provisions  of  section 

9  444. 


10  (d)  Powers  and  Duties  of  the  Trustee. — 

11  (1)  Powers.— 

12  (A)   Powers  before  issuance  of  de- 

13  cree. — 

14  A  trustee  appointed  under  subsection  (b)  shall,  until 

15  the  issuance  of  a  decree  under  subsection  (c),  have 

16  the  power — 

17  (i)  to  do  any  act  authorized  by  the  plan  or 

18  this  title  to  be  done  by  the  plan  administrator  or 

19  any  trustee  of  the  plan; 

20  1  (H)  to  require  the  transfer  of  all  (or  any 

21  part)  of  the  assets  and  records  of  the  plan  to 

22  himself  as  trustee. 

23  (Hi)  to  in  rest  any  assets  of  the  plan  which 

24  he  holds  in  accordance  with  the  provisions  of 

25  the  plan  and  applicable  rules  of  law; 
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1  (iv)  to  limit  payment  of  benefits  under  the 

2  plan  to  amounts  guaranteed  by  section  422 

3  (icithout  regard  to  section  422(b)  (5) )  or  to 

4  continue  payment  of  some  or  all  of  the  benefits 

5  which  were  being  paid  prior  to  his  appointment  ; 

6  and 

7  (v)  to  do  such  other  acts  as  he  deems  neces- 

8  sary  to  continue  operation  of  the  plan  without 

9  increasing  the  potential  liability  of  the  corpora- 

10  Hon,  if  such  acts  may  be  done  under  the  provi- 

11  sions  of  the  plan. 

12  If  the  court  to  which  application  is  made  under 

13  subsection  (c)  dismisses  the  application  with  prej- 

14  udice,  or  if  the  corporation  fails  to  apply  for  a 

15  decree  under  subsection  (c)  within  30  days  after 

16  the  date  on  which  the  trustee  is  appointed,  the  trustee 

17  shall  transfer  all  assets  and  records  of  the  plan  held 

18  by  him  to  the  plan  administrator  within  3  business 

19  days  after  such  dismissal  or  the  expiration  of  such 

20  30-day  period,  and  shall  not  be  liable  to  the  plan  or 

21  any  other  person  for  his  acts  as  trustee  except  for 

22  willful  misconduct. 

23  (B)  Powers  upon  issuance  of  decree.— 

24  If  the  court  to  which  an  application  is  made  under 
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1  subsection  (c)  issues  the  decree  requested  in  such 

2  application,  the  trustee  shall  have  the  power — 

3  (i)  to  pay  benefits  under  the  plan  in  ac- 

4  cordance  with  the  provisions  of  section  444, 

5  ( ii)  to  collect  for  the  plan  any  amounts  due 

6  the  plan, 

7  (Hi)  to  receive  any  payment  made  by  the 

8  corporation  to  the  plan  under  this  title, 

9  (iv)  to  commence,  prosecute,  or  defend  on 

10  behalf  of  the  plan  any  suit  or  proceeding  involv- 

11  ing  the  plan,  other  than  a  suit  or  proceeding  in 

12  which  the  corporation  is  an  adverse  party, 

13  (v)  to  issue,  publish,  or  file  such  notices, 

14  statements,  and  reports  as  may  be  required  by 

15  the  corporation  or  any  order  of  the  court, 

16  (vi)  to  liquidate  the  plan  assets,  and 

17  (vii)  to  do  such  other  acts  as  may  be  nec- 
lg  essary  to  comply  with  this  title  or  any  order  of 

19  the  court  and  to  protect  the  interest?  of  plan 

20  participants  and  beneficiaries. 

21  (2)  Notice  to  interested  parties. — As  soon 

22  as  practicable  after  his  appointment,  the  trustee  shall  give 

23  notice  to  interested  parties  of  the  institution  of  proceed* 

24  ings  under  tit  is  title  to  determine  whether  the  plan  should 

25  be  t<  rm 'mated  or  to  terminate  the  plan,  whichever  is 
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1  applicable.  For  purposes  of  this  paragraph,  the  term 

2  "interested  party'  means — 

3  (A)  the  plan  administrator, 

4  (B)  each  participant  in  the  plan  and  each 

5  beneficiary  of  a  deceased  participant,  and 

6  (C)  each  employer  who  may  be  subject  to  U- 

7  ability  under  section  462. 

8  (3)  Duties. — Except  to  the  extent  inconsistent  with 

9  the  provisions  of  this  Act,  or  as  may  be  otherwise  ordered 

10  by  the  court,  a  trustee  appointed  under  this  section  shall 

11  be  subject  to  the  same  duties  as  a  trustee  appointed  under 

12  section  47  of  the  Bankruptcy  Act. 

13  (e)  Effect  of  Other  Pending  Actions. — An  ap- 


14  plication  by  the  corporation  under  this  section  may  be  filed 

15  notwithstanding  the  pendency  in  the  same  or  any  other  court 

16  of  any  bankruptcy,  mortgage  foreclosure,  or  equity  receive r- 

17  ship  proceeding,  or  any  proceeding  to  reorganize,  conserve, 

18  or  liquidate  such  plan  or  its  property,  or  any  proceeding  to 

19  enforce  a  lien  against  property  of  the  plan. 

20  (f)  Exclusive  Jurisdiction  Over  Plan— Upon 

21  the  filing  of  an  application  for  the  appointment  of  a  trustee 

22  or  the  issuance  of  a  decree  under  this  section,  the  court  to 

23  which  an  application  is  made  shall  have  exclusive  jurisdiction 

24  of  the  plan  involved  and  its  property  wherever  located,  with 

25  the  powers,  to  the  extent  consistent  with  the  purposes  of  this 
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1  section,  of  a  court  of  bankruptcy  and  of  a  court  in  a  pro- 

2  ceeding  under  chapter  X  of  the  Bankruptcy  Act.  Pending 

3  an  adjudication  under  subsection  (c)  such  court  shall  stay, 

4  and  upon  appointment  by  it  of  a  trustee  as  provided  in  this 

5  section  such  court  shall  continue  the  stay  of,  any  pending 

6  bankruptcy,  mortgage  foreclosure,  equity  receivership,  or 

7  other  proceeding  to  reorganize,  conserve,  or  liquidate  the  plan 

8  or  its  property  and  any  other  suit  against  any  receiver,  con- 

9  servator,  or  trustee  of  the  plan  or  its  property.  Pending  such 

10  adjudication  and  upon  the  appointment  by  it  of  such  trustee, 

11  the  court  may  stay  any  proceeding  to  enforce  a  lien  against 

12  property  of  the  plan  or  any  other  suit  against  the  plan. 

13  (g)  Appropriate  Court. — An  action  under  this  sub- 

14  section  may  be  brought  in  the  judicial  district  where  the  plan 

15  administrator  resides  or  is  doing  business  or  where  any 

16  property  of  the  trust  forming  a  part  of  the  plan  is  situated. 

17  A  district  court  in  which  such  action  is  brought  may  issue 

18  process  with  respect  to  such  action  in  any  other  judicial 

19  district. 

20  SEC.  443.  REPORTABLE  EVENTS. 

21  (a)  Report  of  Event. — Within  30  days  after  the 

22  occurrence  of  a  reportable  event,  the  plan  administrator  shall 

23  notify  the  corporation  that  such  event  has  occurred. 

24  (b)  Occurrence  of  Reportable  Event. — For  pur- 

25  poses  of  this  section  a  reportable  event  occurs — 
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1  (1)  LOSS  OF  QUALIFIED  OR  EXEMPT  STATUS  BY 

2  trust. — At  the  time  the  Secretary  of  the  Treasury  issues 

3  notice  that  he  has  determined  that  any  trust  which  is  a 

4  part  of  the  plan  and  which  has  previously  qualified 

5  under  section  401(a)  of  the  Internal  Revenue  Code  of 

6  1954,  or  which  the  Secretary  of  the  Treasury  has  pre- 

7  viously  determined  has  so  qualified,  has  ceased  to  so 

8  qualify,  or  ceased  to  be  exempt  from  tax  under  section 

9  501(a)  of  such  Code; 

10  (2)  LOSS  OF  QUALIFIED  STATUS  BY  PLAN. — At 

11  the  time  the  Secretary  of  the  Treasury  issues  notice  that 

12  he  has  determined  that  a  plan  which  has  previously 

13  satisfied  the  requirements  of  section  404(a)(2)  of  the 

14  Internal  Revenue  Code  of  1954  or  which  the  Secretary 

15  of  the  Treasury  has  previously  determined  has  satisfied 

16  such  requirements,  has  ceased  to  satisfy  such  require- 

17  ments; 

18  (3)  Benefit  decreased. — At  the  time  an  amend- 

19  ment  of  the  plan  is  adopted  if,  under  the  amendment, 

20  the  benefit  payable  with  respect  to  any  participant  may 

21  be  decreased; 

22  (4)  Decrease  in  participants— At  the  time 

23  the  number  of  active  participants  is  less  than  80  percent 

24  of  the  number  of  such  participants  at  the  beginning  of 

25  the  plan  year  or  less  than  75  percent  of  the  number  of 
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1  such  participants  at  the  beginning  of  the  previous  plan 

2  year; 

3  (5)  Termination  under  internal  revenue 

4  code. — At  the  time  the  Secretary  of  the  Treasury  deter- 

5  mines  that  there  has  been  a  termination  or  partial  ter- 

6  mination  of  the  plan  or  a  complete  discontinuance  of  con- 

7  tributions  thereunder,  within  the  meaning  of  section  401 

8  (a)(7)  of  the  Internal  Revenue  Code  of  1954; 

9  (6)  Failure  to  meet  minimvm  funding  stand- 

10  ard. — At  the  time  the  plan  fails  to  meet  the  minimum 

11  funding  standard  under  section  4971  of  the  Internal 

12  Revenue  Code  of  1954; 

13  (7)  Plan  unable  to  pay  benefits— At  the  time 

14  a  plan  is  unable  to  pay  benefits  thereunder  when  due;  or 

15  (8)  Certain  distributions. — At  the  time  there 

16  is  a  distribution  under  a  plan  to  a  participant  who  is  an 

17  owner-employee  (within  the  meaning  of  section  401(c) 

18  (3)  of  the  Internal  Revenue  Code  of  1954)  or  a  pro- 

19  prietary  employee  (within  the  meaning  of  section  412 

20  (c)(1)  of  such  Code)  if  such  distribution  is  made  other 

21  than  on  account  of  death  or  disability,  exceeds  $10,000, 

22  and  results  in  the  creation  of,  or  an  increase  in,  unfunded 

23  vested  liabilities  under  the  plan. 

24  (c)  Notification  by  Secretary  of  the  Treas- 

25  URY. — The  Secretary  of  the  Treasury  shall  notify  the  cor- 
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1  poration  whenever  he  makes  a  determination  described  in 

2  paragraph  (1)  or  (5)  of  subsection  (b),  issues  the  notice 

3  described  in  paragraph  (2)  of  such  subsection,  mails  a 

4  notice  of  deficiency  under  section  6212  of  the  Internal  Rev- 

5  enue  Code  of  1954  to  a  plan  with  respect  to  the  tax  imposed 

6  under  section  4972(a)  of  such  Code,  or  obtains  any  other 

7  information  with  respect  to  a  plan  which  constitutes  a  re- 

8  portable  event. 

9  SEC.  444.  ALLOCATION  OF  ASSETS. 

10  As  soon  as  practicable  after  the  termination  of  a  plan 

11  to  which  section  421  applies,  the  plan  administrator  shall  al- 

12  locate  the  assets  of  the  plan  as  follows: 

13  (1)  Certain  employee  contributions. — In  the 

14  case  of  a  plan  which  provides  for  employee  contributions 

15  other  than  mandatory  contributions,  the  portion  of  an 

16  employee's  accrued  benefit  derived  from  such  employee 

17  contributions  shall  be  treated  as  an  accrued  benefit  de- 
ls rived  from  contributions  under  a  plan  other  than  a  plan 

19  to  which  section  421  applies,  and,  before  applying  para- 

20  graph  (2),  assets  shall  first  be  allocated  to  such  other 

21  plan  in  accordance  with  the  account  balances  of  the  par- 

22  ticipants  in  such  other  plan. 

23  (2)  Mandatory  contributions —Assets  shall. 

24  first  be  allocated  to  each  participant  to  the  extent  of  his 

25  total  mandatory  contributions.  In  the  event  that  the  assets 


25-028  O  -  76  -  vol.  1  -  62 


928 


149 

1  are  insufficient  for  this  purpose,  the  assets  shall  be  so 

2  allocated  pro  rata. 

3  (3)  Benefits  in  pay  status  for  at  least  3 

4  FULL  YEARS. — If  the  assets  of  the  plan  exceed  the  total 

5  amount  allocated  under  paragraphs  (1)  and  (2),  the 

6  remaining  assets  shall  be  allocated  to  each  participant 

7  who  began  to  receive  payment  of  benefits  not  less  than  3 

8  years  prior  to  the  time  the  plan  terminates  to  the  extent 

9  not  included  in  paragraphs  (1)  and  (2)  and  to  the 

10  extent  of  the  excess  of  the  present  value  (as  of  the  date 

11  on  which  the  plan  terminated)  of  his  benefits  (at  the 

12  level  in  effect  36  months  prior  to  the  date  of  termination) 

13  over  his  total  mandatory  contributions  under  the  plan. 

14  If  the  assets  of  the  plan  are  insufficient  for  this  purpose, 

15  the  assets  remaining  after  the  allocation  described  in 

16  paragraphs  (1)  and  (2)  shall  be  so  allocated  pro  rata. 

17  (3)  Other  guaranteed  benefits— If  the  assets 

18  of  the  plan  exceed  the  total  amounts  allocated  under 

19  paragraphs  (1)  and  (2),  the  remaining  assets  shall 

20  be  allocated  to  each  participant  to  the  extent  of  the 

21  present  value  of  all  other  benefits  guaranteed  under 

22  section  422   (without  regard  to  section  422(b)  (5) ) . 

23  //  the  assets  of  the  plan  are  insufficient  for  this  pur- 

24  pose,  the  assets  remaining  after  the  allocations  described 

25  in  paragraphs  (1)  and  (2)  shall  be  so  allocated  pro 
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1  rata  with  respect  to  all  such  other  benefits  of  each 

2  participant. 

3  For  purposes  of  this  section,  "mandatory  contr\butu>ns"  are 

4  amounts  contributed  to  the  plan  by  the  participant  which 

5  are  required  as  a  condition  of  employment,  as  a  condi- 

6  tion  of  participation  in  such  plan,  or  in  order  to  obtain 

7  benefits  under  the  plan  attributable  to  employer  contributions. 

8  For  this  purpose  the  total  amount  of  mandatory  contribu- 

9  Hons  of  a  participant  is  the  amount  of  such  contributions 

10  reduced  (but  not  below  zero)  by  the  sum  of  the  amounts 

11  paid  or  distributed  to  him  under  the  plan  prior  to  such 

12  termination. 

13  SEC.  445.  RECAPTURE  OF  CERTAIN  PAYMENTS. 

14  (a)  Authority-. — To  the  extent  the  corporation  would 

15  not  otherwise  have  the  power  under  this  title  to  undertake  the 

16  action  described  in  this  section  with  respect  to  a  plan,  the 

17  corporation  shall  have  such  power  with  respect  to  any  plan 

18  which  affects  interstate  commerce.  For  purposes  of  this  sec- 

19  tion,  a  plan  affects  commerce  if  a  labor  dispute  concerning 

20  the  plan  would  hinder  or  obstruct  commerce  or  the  free  flow 

21  of  commerce. 

22  (b)  Recapture. — Except  as  provided  in  subsection  ( c), 

23  the  corporation  is  authorized  to  recover  from  a  participant 

24  the  recoverable  amount  of  all  payments  from  the  plan  to 

25  him  which  commenced  within  the  3-year  period  immedi- 
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1  ately  preceeding  the  time  the  plan  is  terminated.  The  recover- 

2  able  amount  is  the  sum  of  all  payments  actually  received  by 

3  the  participant  reduced  by  (1)  the  amounts  such  participant 

4  would  have  received  during  such  3-year  period  if  he  had 

5  elected  at  the  time  of  the  first  such  payment  to  receive  his 

6  interest  in  the  plan  as  a  monthly  benefit  equivalent  to  a 

7  monthly  benefit  with  no  ancillary  benefit  in  the  form  of  a 

8  life  annuity  commencing  at  age  65  and  (2)  the  present  value 

9  at  the  time  of  termination  of  the  benefits  guaranteed  under 

10  this  title  to  the  extent  such  benefits  exceed  his  pro-rata  share 

11  of  the  corporation  liability  (determined  under  section  461). 

12  Such  pro-rata  share  shall  be  determined  in  accordance  with 

13  bylaws  or  rules  of  the  corporation. 

14  (c)  Special  Rules. 

15  (1)  Certain  distributions. — In  the  event  of  a 

16  distribution  described  in  section  443(b)(8)  the  3  year 

17  period  referred  to  in  subsection  (b)  shall  not  commence 

18  until  the  date  on  which  the  corporation  is  notified  of  the 

19  distribution. 

20  (2)  No  recovery  for  death  or  disability 

21  DISTRIBUTIONS. — The  corporation  shall  not  recover  any 

22  payment  made  from  a  plan  after  or  on  account  of  the 

23  death  of  a  participant,  or  on  account  of  his  disability 

24  (if  he  is  receiving  disability  benefits  under  the  the  Social 

25  Security  Act  with  respect  ^o  tfiat  disability). 
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1  SEC.  446.  REPORT  BY  CORPORATION. 

2  The  corporation  shall  furnish  to  the  trustee  and  file  with 

3  the  court  a  report  setting  forth — 

4  (1)  the  amount  of  benefits  payable  with  respect  to 

5  each  participant  under  a  plan  to  be  terminated, 

6  (2)  the  amount  of  benefits  guaranteed  under  sec- 

7  tion  422  which  are  payable  with  respect  to  each  partici- 

8  pant  in  the  plan, 

9  (3)  the  present  value,  as  of  the  time  of  termina- 

10  tion,  of  the  aggregate  amount  of  benefits  payable  under 

11  section  422  (determined  without  regard  to  section  422 

12  (b)(5)), 

13  .  (4)  the  fair  market  value  of  the  assets  of  the  plan 

14  at  the  time  of  termination, 

15  (5)  the  computations  under  section  444,  and  all 

16  actuarial  assumptions  under  which  the  items  described 

17  in  paragraphs  (1)  through  (4)  were  computed,  and 

18  (6)  such  other  information  with  respect  to  the  plan 

19  as  the  trustee  may  require  in  order  to  terminate  the  plan. 

20  Part  D— LIABILITY 

21  SEC.  461.  CORPORATION  LIABILITY. 

22  The  liability  of  the  corporation  with  respect  to  a  plan 

23  which  is  terminated  under  this  title  shall  be  equal  to  the  pres- 

24  ent  value,  as  of  the  time  of  termination,  of  the  aggregate 

25  amount  of  benefits  guaranteed  under  section  422  ( determined 
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1  without  regard  to  section  422(b)  (5) ) ,  to  the  extent  not  pro- 

2  vided  for  by  the  fair  market  value  of  the  assets  of  the  plan, 

3  at  such  time,  allocated  in  a  manner  consistent  with  the  re- 

4  quirements  of  section  444.  This  amount  shall  be  payable  from 

5  the  fund  described  in  section  403. 

6  SEC.  462.  LIABILITY  OF  EMPLOYER. 

7  (a)  Employers  Liable. — This  section  applies  to  any 

8  employer  who  maintained  a  plan  ( other  than  a  multiemployer 

9  plan)  at  the  time  it  was  terminated  by  the  corporation,  but 

10  does  not  apply — 

11  (1)  to  an  employer  who  maintained  plan  with 

12  respect  to  which  he  paid  the  annual  optional  premium 

13  described  in  paragraphs  (2)(C)  and  (3)  (B)  of  section 

14  403(b)  for  each  of  the  5  plan  years  immediately  pre- 

15  ceding  the  plan  year  during  which  the  plan  terminated 

16  unless  the  employer  remains  in  business  ( as  defined  in 

17  subsection  (f)),  or 

18  (2)  to  the  extent  of  any  liability  arising  out  of  the 

19  insolvency  of  a  qualified  insurance  carrier  (as  defined 

20  in  section  301  ( 4)  of  this  Act) . 

21  (b)  Amount  of  Liability. — Any  employer  to  which 

22  this  section  applies  shall  be  liable  to  the  Corporation,  in  an 

23  amount  equal  to  the  lesser  of — 

24  (1)  10  percent  of  the  amount  finally  determined 

25  under  section  461,  or 
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1  (2)  50  percent  of  the  net  worth  of  such  employer 

2  determined  as  of  the  day  120  days  prior,  to  the  date  of 

3  termination,  without  regard  to  any  liability  under  this 

4  section. 

5  (c)  Net  Worth. — For  purposes  of  subsection  (b)(2) 

6  the  net  worth  of  an  employer  means — 

7  (1)  in  the  case  of  a  corporation  whose  stock  is 

8  traded  on  a  national  exchange,  the  aggregate  value  of 

9  such  corporation's  stock,  and 

10  (2)  in  the  case  of  any  other  employer,  the  fair  mar- 

11  ket  value  of  its  assets  less  its  liabilities  determined  in  a 

12  manner  consistent  with  section  2031  of  the  Internal  Re- 

13  venue  Code  of  1954. 

34  (d)  Subordination  of  Debt.— The  liability  of  an 

15  employer  under  this  section  shall  be  subordinated  to  all  claims 

16  of  general  creditors  existing  at  the  time  the  plan  terminates. 

17  ( e)  Successor  Liability. — For  purposes  of  this  sec- 

18  tion  the  following  rules  apply  in  the  case  of  certain  corpora- 

19  tion  reorganizations — 

20  (1)  Change  in  identity,  etc.— If  an  employer 

21  ceases  to  exist  by  reason  of  a  reorganization  which 

22  involves  a  mere  change  in  identity,  form,  or  place  of 

23  organization,  however  effected,  a  successor  corporation 

24  resulting  from  such  reorganization  shall  be  treated  as 

25  the  employer  to  whom  this  section  applies. 
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1  (2)  Liquidation  into  parent.— If  an  employer 

2  ceases  to  exist  by  reason  of  a  liquidation  into  a  parent 

3  corporation,  the  parent  corporation  shall  be  treated  as 

4  the  employer  to  whom  this  section  applies. 

5  (3)  Reorganization. — If  an  employer  ceases  to 

6  exist  by  reason  of  a  merger  or  consolidation,  the  suc- 

7  cessor  corporation  shall  be  treated  as  the  employer  to 

8  whom  this  section  applies. 

9  (f)  Remaining  in  Business— For  purposes  of  subsec- 

10  tion  (a),  an  employer  shall  be  considered  to  remain  in  busi- 

11  ness  if,  during  the  plan  year  within  which  the  plan  terminates 

12  or  the  12  month  period  following  the  date  of  termination,  the 

13  employer — 

14  (1)  is  a  party  to  a  reorganization  described  in  sub- 

15  section  (e),  or 

16  (2)  continues  to  carry  on  the  same  business  as,  or 

17  a  business  similar  to,  the  business  in  connection  with 

18  which  he  maintained  the  plan  which  was  terminated, 

19  without  regard  to  whether  he  continues  to  carry  on  such 

20  business  at  the  same  location  or  at  a  different  location. 

21  For  purposes  of  paragraph  (2),  in  the  case  of  a  business  in 

22  which  sales  are  the  primary  income  producing  factor,  if  an 

23  employer  s  gross  sales  during  the  year  of  plan  termination 

24  or  during  the  12  month  period  following  the  date  of  termina- 

25  tion  in  such  business  are  less  than  25  percent  of  his  average 
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1  gross  sales  in  such  business  for  the  3  years  immediately  pre- 

2  ceding  that  year,  the  employer  shall  not  be  considered  to  have 

3  remained  in  business. 

4  SEC.  463.  LIABILITY  OF  SUBSTANTIAL  EMPLOYER  FOR 

5  WITHDRAWAL. 

6  (a)  General  Rule. — The  plan  administrator  of  a 

7  multi-employer  plan — 

8  (1)  shall  notify  the  corporation  of  the  withdrawal 

9  of  a  substantial  employer  from  the  plan,  within  60 

10  days  after  such  withdrawal,  and 

11  (2)  request  that  the  corporation  determine  the  liabil- 

12  ity  of  such  employer  under  this  title  with  respect  to 

13  such  withdrawal. 

14  The  corporation  shall,  as  soon  as  practical  thereafter,  deter- 

15  mine  whether  such  employer  is  liable  for  any  amount  under 

16  this  title  with  respect  to  the  withdrawal  and  notify  such  em- 

17  ployer  of  such  liability. 

18  (b)  Liability  of  Employer. — Except  as  provided  in 

19  subsection  (c),  an  employer  who  withdraws  from  a  plan  to 

20  which  section  421  applies,  during  a  plan  year  for  which 

21  he  was  a  substantial  employer,  and  who  is  notified  by  the 

22  corporation  as  provided  by  subsection  (a),  shall  be  liable 

23  to  the  corporation  in  accordance  with  the  provisions  of  sec- 

24  tion  461  (without  regard  to  the  provisions  of  paragraphs 

25  (1)  and  (2)  of  section  462(a))  and  this  section.  The 
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1  amount  of  such  employer  s  liability  shall  be  computed  on  the 

2  basis  of  an  amount  determined  by  the  corporation  to  be  the 

3  amount  described  in  section  461  for  the  entire  plan,  as  if  the 

4  plan  had  been  terminated  by  the  corporation  on  the  date  of 

5  the  employer's  withdrawal,  multiplied  by  a  fraction — 

6  (1)  the  numerator  of  which  is  the  total  amount 

7  contributed  to  the  plan  by  such  employer  for  the  last 

8  5  years  ending  prior  to  the  withdrawal,  and 

9  (2)  the  denominator  of  which  is  the  total  amount 
10  •  contributed  to  the  plan  by  all  employers  for  such  last 
H  5  years. 

12  Any  amount  collected  by  the  corporation  under  this  subsection 

13  shall  be  held  in  escrow  subject  to  disposition  in  accordance 

14  with  the  provisions  (2)  and  (3)  of  subsection  (c). 

15  (c)  Special  Rule.— 

16  (1)  Furnishing  of  bond.— In  lieu  of  payment  of 

17  his  liability  under  this  section  the  employer  may  be 

18  required  to  furnish  a  bond  to  the  corporation  in  an 

19  amount  (not  exceeding  ISO  percent  of  his  liability  to 

20  insure  payment  of  his  liability  under  this  section.  Such 

21  bond  shall  be  in  such  form  and  with  such  surety  or 

22  sureties  and  upon  such  conditions  as  the  corporation  may 

23  require. 

24  (2)  NO  TERMINATION  WITHIN  5-YEAR  PERIOD. — 

25  //   the   plan   is   not   terminated   within   the  5-year 
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1  period  commencing  on  the  day  of  withdrawal,  the  liabil- 

2  ity  of  such  employer  shall  be  abated  and  any  payment 

3  held  in  escrow  shall  be  refunded  without  interest  to  the 

4  employer  (or  his  bond  canceled)  in  accordance  with 

5  bylaws  or  rides  prescribed  by  the  corporation. 

6  (3)  Termination  within  5-year  period— If 

7  the  plan  terminates  within  the  5-year  period  commencing 

8  on  the  day  of  withdrawal,  the  corporation  shall — 

9  (A)  demand  payment  or  realize  on  the  bond 

10  and  hold  such  amount  in  escrow  for  the  benefit  of 

11  the  plan; 

12  (B)  treat  any  escrowed  payments  under  this 

13  section  as  if  they  were  plan  assets  and  apply  them 

14  in  a  manner  consistent  with  this  title,  and 

15  (C)  refund  any  amount  to  the  employer  which 

16  is  not  required  to  meet  any  obligation  of  the  corpo- 

17  ration  with  respect  to  the  law. 

18  (d)  Rules. — The  corporation  is  authorized  to  prescribe 

19  rules  as  it  deems  necessary  in  order  to  implement  the  purposes 

20  of  this  section. 

21  SEC.  464.  LIABILITY  OF  EMPLOYERS  ON  TERMINATION 

22  OF  MULTIEMPLOYER  PLAN. 

23  (a)  Application  of  Section.— This  section  shall  ap- 

24  ply  to  all  employers  who  maintain  a  multiemployer  plan  at 

25  the  time  such  plan  is  terminated. 
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1  (b)  Liability  of  Such  Employer— The  corpora- 

2  tion  shall  determine  the  liability  of  each  such  employer  in  a 

3  manner  consistent  with  section  462  except  that  the  amount  of 

4  the  liability  determined  under  section  462(b)  (1)  with  respect 

5  to  the  entire  plan  shall  be  allocated  to  each  employer  by  mul- 

6  tiplying  such  amount  by  a  fraction — 

7  (1)  the  numerator  of  which  is  the  amount  contrib- 

8  uted  to  the  plan  by  each  employer  for  the  last  5  plan 

9  years  ending  prior  to  the  termination,  and 

10  (2)  the  denominator  of  which  is  the  total  amount 

11  contributed  to  the  plan  by  all  such  employers  for  such 

12  last  5  years, 

13  and  the  limitation  described  in  section  462(b)(2)  shall  be 

14  applied  separately  to  each  employer. 

15  SEC.  465.  ANNUAL  REPORT  OF  PLAN  ADMINISTRATOR. 

16  For  each  plan  year  for  which  section  421  applies  to 

17  a  plan,  the  plan  administrator  shall  file  with  the  corpo- 

18  ration,  on  a  form  prescribed  by  the  corporation,  an  annual 

19  report  which  identifies  the  plan  and  plan  administrator  and 

20  which  includes — 

21  (1)  a  copy  of  each  notification,  required  under  sec- 

22  tion  463  with  respect  to  such  year,  and 

23  (2)  a  statement  disclosing  whether  any  reportable 

24  event  (described  in  section  443(b) )  occurred  during 

25  the  plan  year. 
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1  The  report  shall  be  filed  within  6  months  after  the  close  of 

2  the  plan  year  to  which  it  relates. 

3  SEC.  466.  ANNUAL     NOTIFICATION     TO  SUBSTANTIAL 

4  EMPLOYERS. 

5  (a)  The  plan  administrator  shall  notify  each  participat- 

6  ing  employer,  who  during  the  plan  year  contributed  10  per- 

7  cent  or  more  of  the  total  contributions  to  the  plan  for  the 

8  year,  of  such  participating  employer  s  status. 

9  (b)  The  plan  administrator  shall  notify  annually  each 

10  participating  employer  who  is  a  substantial  employer  of  such 

11  participating  employer's  status  as  a  substantial  employer. 

12  (c)  A  notification  required,  by  subsection  (a)  or  (b) 

13  shall  be  made  within  6  months  after  the  close  of  the  plan 

14  year  to  which  it  relates. 

15  SEC.  467.  RECOVERY  OF  EMPLOYER  LIABILITY  FOR  PLAN 

16  TERMINATION. 

17  (a)  Collection. — The  corporation  is  authorized  to 

18  make  arrangements  with  employers,  liable  under  section  462, 

19  463,  or  464  for  payment  of  their  liability,  including  arrange- 

20  ments  for  deferred  payment  on  such  terms  and  for  such  pe- 

21  riods  as  the  corporation  deems  equitable  and  appropriate. 

22  (b)  Disposition  of  Employer  Liability  Pay- 

23  MENTS. — Any  amounts  received  by  the  corporation  as  pay- 

24  ments  of  employer  liability  under  this  part  may  be  retained  by 

25  it  and  used  to  defray  operating  and  administrative  expenses. 
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1  Part  E— AMENDMENTS  TO  INTERNAL  REVENUE 

2  CODE  OF  1954;  EFFECTIVE  DATES 

3  SEC.  481.  AMENDMENTS  TO  INTERNAL  REVENUE  CODE 

4  OF  1954. 

5  (a)  Section  401(a) —Section  401(a)  (relating  to  re- 

6  quirements  for  qualification)  is  amended  by  inserting  at 

7  the  end  thereof  the  following  new  paragraphs: 

8  "(14)  In  the  case  of  a  plan  which  is  required  to 

9  register  with  the  Secretary  or  his  delegate  under  the 

10  provisions  of  section  151  of  the  Comprehensive  Private 

11  Pension  Security  Act  of  1973,  a  trust  forming  part 

12  of  such  plan  shall  not  constitute  a  qualified  trust  under 

13  this  section  unless  the  plan  is  so  registered. 

14  "(15)  In  the  case  of  a  plan  which  is  required  to 

15  provide  for  arbitration  of  disputes  under  the  provisions 

16  of  part  A  of  title  VI  of  the  Comprehensive  Private 

17  Pension  Security  Act  of  1973,  a  trust  forming  a  pari 

18  of  such  plan  shall  not  constitute  a  qualified  trust  under 

19  this  section  unless  the  plan  so  provides. 

20  "(16)  In  the  case  of  a  plan  to  which  section  421 

21  of  the  Comprehensive  Private  Pension  Security  Act  of 

22  1973,  a  trust  forming  a  part  of  such  plan  shall  not  con- 

23  stitute  a  qualified  trust  under  this  section  unless  the  plan 

24  provides  for  the  maintenance  of  insurance  under  title  IV 

25  of  such  Act". 
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1  (b)  Section  162. — Section  162  (relating  to  trade  or 

2  business  expenses)  is  amended  by  redesignating  subsection 

3  (h)  as  (i)  and  inserting  after  subsection  (g)  the  following 

4  new  subsection: 

5  "(h)  Insured  pension  losses— No  deductions 
G  shall  be  allowed  under  subsection  (a)  for  any  payment 

7  to  the  Pension  Benefit  Insurance  Corporation  with  re- 

8  sped  to  liability  for  a  plan  termination." 

9  (c)  Section  4981. — Subtitle  D  (relating  to  miscellane- 

10  ous  excise  taxes)  is  amended  by  adding  at  the  end  thereof 

11  the  following  new  chapter: 

12  "CHAPTER  45.    CERTAIN  GUARANTEED  BENEFIT 

13  PLANS 

14  "SEC.  4981.  EXCISE  TAX  ON  PRIVILEGE  OF  MAINTAINING 

15  INSURED  PLAN. 

16  "(a)  Imposition  of  Tax. — There  is  hereby  imposed  on 
1^  the  privilege  of  maintaining  a  plan  insured  under  the  pro- 

18  visions  of  title  IV  of  the  Comprehensive  Private  Pension 

19  Security  Act  of  1973  a  tax  determined  under  subsection  (b) 

20  for  any  plan  year  during  which  section  421  of  such  Act 

21  applies  at  any  time. 

22  "(b)  Rate  of  Tax. — 

23  "(1)  In  general. — Except  as  provided  in  para- 

24  graph  (2),  the  rate  of  tax  for  a  plan  year  shall  be 

25  equal  to  the  rate  contained  in  the  coverage  schedule  in 
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1  effect  for  that  plan  year  under  subparagraph  (A)  (in 

2  the  case  of  a  plan  which  is  not  a  multi-employer  plan)  or 

3  subparagraph  (B)   (in  the  case  of  a  multi-employer 

4  plan)  of  section  403(c)(2)  of  the  Comprehensive  Pri- 

5  vate  Pension  Security  Act  of  1973. 

6  "(2)  Alternate  tax. — In  the  case  of  a  taxpayer 

7  to  which  subparagraph  (C)  (in  the  case  of  a  plan  which 

8  is  not  a  multiemployer  plan )  or  subparagraph  (D)  (in 

9  the  case  of  a  multiemployer  plan)  of  section  403(c)(2) 

10  of  the  Comprehensive  Private  Pension  ^Security  Act  of 

11  1973  applies,  the  rate  of  tax  for  a  plan  year  shall  be 

12  equal  to  the  rate  contained  in  the  coverage  schedule  in 

13  effect  for  that  plan  year  under  such  subparagraph. 

11  "(c)  By  Whom  Payable. — The  tax  imposed  under 

15  subsection  (a)  shall  be  paid  by  the  administrator  (as  defined 

16  in  section  501(g)  (11)  of  the  Comprehensive  Private  Pen- 

17  sion  Security  Act  of  1973)  of  a  plan. 

18  "(d)  Exception. — This  section  shall  not  apply  with 

19  respect  to  a  plan  year  in  which  the  plan  terminates  under 

20  section  441  or  442  of  the  Comprehensive  Private  Pension 

21  Security  Act  of  1973. 

22  "(e)  Definition  of  Multiemployer  Plan— The 

23  term  'multiemployer  plan  means  a  plan  described  in  section 

24  401(3)  of  the  Comprehensive  Private  Pension  Security  Act 

25  of  1973. 
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1  "(f)  Cross  Reference. — For  penalties  and  other  gen- 

2  eral  and  administrative  provisions  applicable  to  this  section, 

3  see  subtitle  F ." . 

4  (d)  Amendment  of  Section  6511. — Section  6511 

5  (d)  (relating  to  special  rules  applicable  to  income  taxes)  is 

6  amended  by  adding  at  the  end  thereof  the  following  new 

7  paragraph  : 

8  "(8)  Special  period  of  limitation  with  re- 

9  spect  to  amounts  included  in  income  subse- 

10  quently  recaptured   under   qualified  plan 

11  termination. — If  the  claim  for  credit  or  refund  relates 

12  to  an  overpayment  of  tax  imposed  by  subtitle  A  on 

13  account  of  the  recapture,  under  section  445  of  the  Com- 

14  prehensive  Private  Pension  Security  Act  of  1973,  of 

15  amounts  included  in  income  for  a  prior  taxable  year, 

16  the  3-year  period  of  limitation  prescribed  in  subsection 

17  (a)  shall  be  extended  until  the  date  which  occurs  one 

18  year  after  the  date  on  which  such  recaptured  amount 

19  is  paid  by  the  taxpayer.11, 

20  (e)  Conforming  Amendments. — 

21  (1)  Section  404(a)(2)  (relating  to  deduction  for 

22  contributions  of  an  employer  to  employees1  annuity  plan) 

23  is  amended  by  striking  out  uand  (8),  and,  if  applicable, 

24  the  requirements  of  section  401(a)  (9)  and  (10)  and 
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1  of  section  401(d)  (other  than  paragraph  (1))"  and 

2  inserting  in  lieu  thereof  "(8),  (11),  (12),  (13),  (14), 

3  (15) ,  and  (16) ,  and,  if  applicable,  the  requirements  of 

4  section  401(a)  (9)  and  (10),  of  section  401(c)  (6), 

5  and  of  section  401(d)  (other  than  paragraph  (1)),". 

6  (2)  Section  805(d)  (1)  (C)  (relating  to  definition 

7  of  pension  plan  reserves)  is  amended  by  striking  out 

8  11  and  (8)"  and  inserting  in  lieu  there  "(8),  (11),  (12), 

9  (13),  (14),  (15),  and  (16)". 

10  (/)  Clerical  Amendment.— The  table  of  chap- 

11  ters  for  subtitle  D  is  amended  by  adding  at  the  end 

12  thereof  the  following  new  item  : 

13  "Chapter  45.  Certain  Guaranteed  Benefit  Plans". 

14  SEC.  482.  EFFECTIVE  DATES. 

15  (a)  In  General. — Except  as  provided  in  subsections 

16  (b)  and  (c),  this  title  shall  take  effect  on  the  date  of  enact- 

17  ment  of  this  Act. 

18  (b)  Privilege  Tax. — The  amendments  made  by  section 

19  471  shall  apply  with  respect  to  plan  years  and  taxable  years 

20  beginning  after  December  31,  1974. 

21  (c)  Terminations;  Liability. — Part  C  and  part  D 

22  shall  apply  with  respect  to  plan  years  beginning  after  Decern,- 

23  ber  31,1977. 
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1  TITLE  V— FIDUCIARY  STANDARDS 

2  Part  A— FIDUCIARY  STANDARDS  FOR  PLAN  OF- 

3  FICERS  AND  EMPLOYEES 

4  SEC.  501.  QUALIFICATIONS   AND  RESPONSIBILITIES  OF 

5  INDIVIDUALS. 

6  (a)  Application  of  Section.— 

7  (1)  Plans  covered. — Except  as  provided  in  para- 

8  graph  (2)  this  section  applies  to  any  employee  benefit 

9  plan  if  it  is  established  or  maintained  by  any  employer 

10  engaged  in  commerce  or  in  any  industry  or  activity  af- 

11  fecting  commerce  or  by  any  employee  organization  rep- 

12  resenting  employees  engaged  in  commerce  or  in  any 

13  industry  or  activity  affecting  commerce  or  by  both. 

14  (2)  Plans  not  covered. — This  section  does  not 

15  apply  to  a  plan  if — 

16  (A)  such  plan  is  administered  by  the  Federal 

17  Government  or  by  the  government  of  a  State,  by  a 
IS  political  subdivision  of  a  State,  or  by  an  agency  or 

19  instrumentality  of  any  of  the  foregoing; 

20  (B )  such  plan  was  established  and  is  main- 

21  tained  solely  for  the  purpose  of  complying  with 

22  applicable  workmen's  compensation  laws  or  unem- 

23  ployment  compensation  disability  insurance  laws;  or 

24  (C)  such  plan  is  established  and  maintained  by 

25  a  church  or  a  convention  or  association  of  churches 
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1  which  is  exempt  from  tax  under  section  501(a)  of 

2  the  Internal  Revenue  Code  of  1954,  unless  the  pro- 

3  visions  of  title  IV  of  this  Act  are  applicable  to  such 

4  plan. 

5  (3)  Purpose  of  plans. — Every  employee  benefit 

6  fund  to  which  this  section  applies  shall  be  deemed  to  be 
J  a  trust  and  shall  be  held,  until  all  liabilities  with  respect 

8  to  participants  and  their  beneficiaries  have  been  satisfied, 

9  for  the  exclusive  purpose  of — 

10  (A)  providing  benefits  to  participants  in  the 

11  plan  and  their  beneficiaries,  and 

12  (B)  defraying  reasonable  expenses  of  admin- 

13  istering  the  plan. 

14  (b)  Prohibition  Against  Certain  Persons  Hold- 

15  ino  Certain  Positions  — 

16  (1)  Prohibited  persons— No  person  who  has 

17  been  convicted  of,  or  has  been  imprisoned  as  a  result 

18  of  his  conviction  of  robbery,  bribery,  extortion,  embezzle- 

19  ment,  grand  larceny,  burglary,  arson,  a  felony  violation 

20  of  Federal  or  State  law  involving  substances  defined  in 

21  section  102(6)  of  the  Comprehensive  Drug  Abuse  Pre- 

22  vention  and  Control  Act  of  1970,  murder,  rape,  kid- 

23  naping,  perjury,  assault  with  intent  to  kill,  assault 

24  which  inflicts  grievous  bodily  injury,  any  crime  de- 

25  scribed  in  section  9(a)(1)  of  the  Investment  Company 
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1  Act  of  1940  (15  U.S.C.  80(a)-9(a)  (1) ),  a  viola- 

2  tion  of  any  provision  of  this  Act,  a  violation  of  section 

3  302  of  the  Labor  Management  Relations  Act  of  1947 

4  (61  Stat.  157,  as  amended;  29  U.S.C.  186),  a  viola- 

5  tion  of  chapter  63  of  title  18,  United  States  Code, 

6  a  violation  of  section  874,  1027,  1503,  1505,  1506, 

7  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

8  a  violation  of  the  Labor-Management  Reporting  and 

9  Disclosure  Act  of  1959  (73  Stat.  519,  as  amended;  29 

10  U.S.C.  401),  or  conspiracy  to  commit  any  such  crimes 

11  or  attempt  to  commit  any  such  crimes,  or  a  crime  in 

12  which  any  of  the  foregoing  crimes  is  an  element,  shall 

13  serve — 

14  (A)  as  an  administrator,  officer,  trustee,  cus- 

15  todian,  counsel,  agent,  employee  (other  than  as  an 

16  employee  performing  exclusively  clerical  or  jani- 

17  torial  duties),  or  fiduciary  of  any  employee  benefit 

18  plan,  or 

19  (B)  as  a  consultant  to  any  employee  benefit 

20  plan, 

21  during  or  for  5  years  after  a  conviction  or  after  the 

22  end  of  an  imprisonment  for  any  crime  listed  in  this 

23  paragraph,  unless  prior  to  the  end  of  such  5  year  peri- 

24  od,  in  the  case  of  a  person  so  convicted  or  imprisoned, 

25  the  Board  of  Parole  of  the  United  States  Department 
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1  of  Justice  determines  that  such  person  s  service  in  any 

2  capacity  referred  to  in  subparagraph   (A)   or  (B) 

3  would  not  be  contrary  to  the  purpose  of  this  Act.  Prior 

4  to  making  any  such  determination  the  Board  shall  hold 

5  an  administrative  hearing  and  shall  give  notice  of  such 

6  proceedings  by  certified  mail  to  the  State,  county,  and 

7  Federal  prosecuting  officials  in  the  jurisdiction  or  ju- 

8  risdictions  in  which  such  person  was  convicted.  The 

9  Board's  determination  in  any  such  proceeding  shall  be 

10  final. 

11  (2)  Penalties. — Any  person  who  willfully  violates 

12  this  subsection,  or  knowingly  permits  another  person  to 

13  violate  this  subsection,  shall  be  fined  not  more  than 

14  $10,000  or  imprisoned  for  not  more  than  one  year,  or 

15  both. 

15  (3)  Definitions. — For  purposes  of  this  subscc- 

17  tion — 

18  (A)  any  person  shall  be  deemed  to  have  been 

19  "convicted"  and  under  the  disability  of  "conviction" 

20  from  the  date  of  the  judgment  of  the  trial  court  or 

21  the  date  of  the  final  sustaining  of  such  judgment  on 

22  appeal,  whichever  is  later,  regardless  of  when  such 

23  conviction  occurred; 

24  (B)  the  term  "imprisonment"  shall  not  include 

25  any  period  of  parole;  and 
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1  (C)  "consultant  means  any  person  who,  for 

2  benefit,  direct  or  indirect,  advises  or  represents  an 

3  employee  benefit  plan  or  who  provides  other  assist- 

4  ance  to  such  plan,  concerning  the  establishment  or 

5  operation  of  such  plan. 

6  (c)  Fiduciary  Responsibilities— With  respect  to 

7  any  fund  established  under  an  employee  benefit  plan  to 

8  which  this  section  applies,  any  person  serving  as  a  fiduciary — 

9  (1)  shall  discharge  his  duties  with  respect  to  such 

10  fund — 

11  (A)  solely  in  the  interests  of  the  participants 

12  and  their  beneficiaries, 

13  (B)  in  such  a  manner  as  not  to  jeopardize  any 

14  income  or  assets  of  the  fund,  and 

15  (C)  in  accordance  with  the  documents  and  in- 

16  struments  governing  the  fund  insofar  as  is  consistent 

17  with  this  Act; 

18  (2)  shall  not  represent  any  other  party  dealing  with 

19  the  fund  or  in  any  way  act  on  behalf  of  a  party  adverse 

20  to  such  fund  or  to  the  interests  of  its  participants  or  bene- 

21  ficiaries;  and 

22  (3)  shall  not  participate  in  any  transaction  which 

23  is  or  would  be  a  prohibited  transaction  under  section 

24  4973  of  the  Internal  Revenue  Code  of  1954  if  such  sec- 

25  tion  applied  to  the  fund. 
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1  (d)  Civil  Actions  — 

2  (1)  Civil  actions  under  this  section  may  be  brought — 

3  (A)  by  the  Secretary  or  a  participant  or  bene- 

4  ficiary  for  appropriate  relief,  legal  or  equitable,  to 

5  redress  or  prevent  any  violation  of  subsections  (b) 

6  and  (c),  including  the  removal  of  a  fiduciary  who 

7  has  violated  subsection  (c)  ;  and 

8  (B)  by  the  Attorney  General,  the  Secretary,  or 

9  a  participant  or  beneficiary  to  remove  a  person  who 

10  is  serving  in  violation  of  subsection  (b).[ 

11  (2)  Civil  action  under  this  section  brought  by  a  par- 

12  ticipant  or  beneficiary  may  be  brought  in  any  court  of 

13  competent  jurisdiction,  State  or  Federal. 

14  (3)  Where  such  an  action  is  brought  by  a  partici- 

15  pant  or  beneficiary  for  the  relief  provided  in  paragraph 

16  (1)(A)  of  this  section,  it  may  be  brought  as  a  class  ac- 

17  lion  if  the  law  of  the  jurisdiction  provides  for  class  ac- 

18  tions,  and,  the  court  is  satisfied  that  the  requirements  for 

19  a  class  action  reasonably  can  be  met. 

20  (4)  Where  such  an  action  is  brought  in  a  district 

21  court  of  the  United  States,  it  may  be  brought  in  the  dis- 

22  trict  where  the  plan  is  administered,  where  the  breach 

23  took  place,  or  where  a  defendant  resides  or  may  be  found, 

24  and  process  may  be  served  in  any  other  district  inhere  a 

25  defendant  resides  or  may  be  found. 
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1  (5)  Notwithstanding  any  other  law,  the  Secretary 

2  shall  have  the  right  to  remove  an  action  from  a  State 

3  court  to  a  district  court  of  the  United  States,  if  the  action 

4  is  one  seeking  relief  of  the  kind  the  Secretary  is  au- 

5  thorized  to  sue  for  herein.  Any  such  removal  shall  be 

6  prior  to  the  trial  of  the  action  and  shall  be  to  a  district 

7  court  where  the  Secretary  could  have  initiated  such  an 

8  action. 

9  (6)  The  district  courts  of  the  United  States  shall 

10  have  jurisdiction  ivithout  respect  to  the  amount  in  con- 

11  troversy,  to  grant  the  relief  provided  for  in  this  sub- 

12  section  in  any  action  brought  by  the  Secretary  or  the 

13  Attorney  General.  In  any  action  brought  under  this 

14  subsection  by  a  participant  or  beneficiary,  the  jurisdic- 

15  tion  of  the  district  court  shall  be  subject  to  the  require- 

16  ment  contained  in  section  133  of  title  28,  United  States 

17  Code. 

18  (7)  In  any  action  by  a  participant  or  beneficiary, 

19  the  court  in  its  discretion  may — 

20  (A)  allow  a  reasonable  attorney  s  fee  and  costs 

21  of  the  action  to  any  party; 

22  (B)  require  the  plaintiff  to  post  security  for 

23  payment  of  costs  of  the  action  and  reasonable  attor- 

24  neys  fees. 

25  (8)  In  any  action  by  a  participant  or  beneficiary 
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1  under  this  section,  the  jurisdiction  of  the  court  shall  be 

2  conditioned  upon  service  of  the  complaint  or  petition  upon 

3  the  Secretary.  The  Secretary  shall  have  the  right,  in  his 

4  discretion,  to  intervene  in  the  action. 

5  (9)  In  any  civil  action  authorized  to  be  brought 

6  by  the  Secretary  by  this  section,  or  to  enjoin  any  act  or 

7  practice,  or  to  collect  any  penalty  assessed  by  such  Sec- 

8  retary,  the  Attorney  General  shall  represent  the  Secre- 

9  fan/,  unless  the  Attorney  General  delegates  all  or  part 

10  of  this  authorization  to  the  Secretary. 

11  (10)  In  order  to  avoid  unnecessary  expense  and 

12  duplication  of  functions  among  Government  agencies, 

13  the  Secretary  may  make  such  arrangements  or  agree- 

14  ments  for  cooperation  or  mutual  assistance  in  the  per- 

15  formance  of  his  functions  under  this  section  and  the 

16  functions  of  any  such  agency  as  he  may  find  to  be 

17  practicable  and  consistent  with  law.  The  Secretary  may 

18  utilize  the  facilities  or  services  of  any  department, 

19  agency,  or  establishment  of  the  United  States  or  of  any 

20  State  or  political  subdivision  of  a  State,  including  the 

21  services  of  any  of  its  employees,  with  the  lawful  con- 

22  sent  of  such  department,  agency,  or  establishment;  and 

23  each  department,  agency,  or  establishment  of  the  United 

24  States  is  authorized  and  directed  to  cooperate  with  the 

25  Secretary  and,  to  the  extent  permitted  by  law,  to  provide 
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1  such  information  and  facilities  as  he  may  request  for 

2  his  assistance  in  the  performance  of  his  functions  under 

3  this  section.  The  Secretary  shall  immediately  forward  to 

4  the  Attorney  General  or  his  representative  any  infor- 

5  motion  coming  to  his  attention  in  the  course  of  the  ad- 

6  ministration  of  this  section  which  may  warrant  consid- 

7  eration  for  criminal  prosecution  under  the  provisions  of 

8  this  section  or  other  Federal  law. 

9  (11)  Any  fiduciary  who  breaches  any  of  the  re- 
10  sponsibilities,  obligations,  or  duties  imposed  upon  fid  ti- 
ll ciaries  by  this  section  shall  be  personally  liable  to  make 

12  good  to  such  fund  any  losses  to  the  fund  resulting  from 

13  such  breach,  and  to  restore  to  such  fund  any  profits  of 

14  such  fiduciary  which  have  been  made  through  use  of 

15  assets  of  the  fund  by  the  fiduciary  if  he  knew  or  should 

16  have  known  that  his  act  or  failure  to  act  constituted  a 

17  breach  of  such  responsibilities,  obligations,  or  duties. 

18  (12)    When  two  or  more  fiduciaries  undertake 

19  jointly  the  performance  of  a  duty  or  the  exercise  of 

20  power  or  where  two  or  more  fiduciaries  are  required 

21  by  amy  instrument  governing  the  fund  to  undertake 

22  jointly  the  performance  of  a  duty  or  the  exercise  of  a 

23  power,  but  not  otherwise,  each  of  such  fiduciaries  shall 

24  have  the  duty  to  prevent  any  other  such  co fiduciary 

25  from  committing  a  breach  of  a  responsibility,  obliga- 


954 


175 

1  tion  or  duty  of  a  fiduciary  or  to  compel  such  other 

2  cofiduciary  to  redress  such  a  breach,  provided,  that  no 

3  fiduciary  shall  be  liable  for  any  consequence  of  any  act 

4  or  failure  to  act  of  a  cofiduciary  who  is  undertaking  or 

5  is  required  to  undertake  jointly  any  duty  or  power  if 

6  he  shall  object  in  writing  to  the  specific  action  and 

7  promptly  file  a  copy  of  his  objection  with  the  Secretary. 

8  (13)   With  respect  to  plans  other  than  qualified 

9  plans  as  described  in  part  I  of  subchapter  D  of  chapter  1 

10  of  the  Internal  Revenue  Code  of  1954,  each  employee 

11  benefit  plan  shall  contain  specific  provisions  for  the 

12  disposition  of  its  fund  assets  upon  termination.  In  the 

13  event  of  termination,  whether  under  the  express  terms 

14  of  the  plan  or  otherwise,  such  fund,  or  any  part  there- 
lb  of,  shall  not  be  expended,  transferred  or  otherwise  dis- 

16  posed  of  until  all  liabilities  with  respect  to  participants 

17  and  their  beneficiaries  have  been  satisfied,  except  for  the 

18  exclusive  benefit  of  the  plan  participants  and  their  bene- 

19  ficiaries,  subject  to  applicable  provisions  of  the  Internal 

20  Revenue  Code  of  1954  and  regulations  promulgated 

21  thereunder. 

22  (14)  No  fiduciary  may  be  relieved  from  any  respon- 

23  sibility,  obligation,  or  duty  under  this  Act  by  agreement 

24  or  otherwise.  Nothing  herein  shall  preclude  any  agree- 

25  ment  allocating  specific  duties  or  responsibilities  among 
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1  fiduciaries,  or  bar  any  agreement  of  insurance  coverage 

2  or  indemnification  affecting  fiduciaries,  but  no  such  agree- 

3  ment  shall  restrict  the  obligations  of  any  fiduciary  to  a 

4  plan  or  to  any  participation  or  beneficiary. 

5  (15)  No  action,  suit,  or  proceeding  based  on  a  vio- 

6  lation  of  subsection  (b)  or  (c)  shall  be  maintained  un- 

7  less  it  is  commenced  within  3  years  after  the  filing 

8  with  the  Secretary  of  a  report,  statement,  or  schedule 

9  with  respect  to  any  matter  disclosed  by  such  report,  state- 

10  ment,  or  schedule,  or,  with  respect  to  any  matter  not  so 

11  disclosed,  within  3  years  after  complainant  otherwise  has 

12  knows  or  has  reason  to  know  of  such  violation,  whichever 

13  is  later,  but  no  such  action,  suit  or  proceeding  shall  be 

14  commenced  more  than  10  years  after  the  violation  oc- 

15  curred.  In  the  case  of  a  willfully  false  or  fraudulent  state- 

16  ment  or  representation  of  a  material  fact  or  the  willful 

17  concealment  of,  or  willful  failure  to  disclose,  any  material 

18  fact  required  to  be  disclosed  to  the  Secretary,  a  proceed- 

19  ing  in  court  may  be  brought  at  any  time  within  10  years 

20  after  such  violation  occurs. 

21  (16)  A  fiduciary  shall  not  be  liable  for  a  violation 

22  of  subsections  (b)  or  (c)  committed  before  he  served 

23  in  such  capacity  or  after  he  so  served. 

24  (17)  Any  party  in  interest  who  participates  in  a 

25  transaction  described  in  subsection  (c)(3)  knowingly, 
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1  or  with  reason  to  know  that  the  transaction  was  a  trans- 

2  action   to    which   that   subsection    applies,    shall  be 

3  personally   liable   to   make   good   to   the   fund  any 

4  losses  sustained  by  the  fund  resulting  from  such  transac- 
ts tion,  and  to  pay  to  the  fund  any  profits  realized  by  him 

6  from  such  transaction.  For  purposes  of  this  paragraph, 

7  the  term  "party  in  interest''  means  a  person  described  in 

8  section  4973(e)  (1)  of  the  International  Revenue  Code 

9  of  1954. 

10  (e)  Investigation. — 

11  (1)  The  Secretary  shall  have  authority,  when  he 

12  deems  it  necessary  in  order  to  determine  whether  any 

13  person  has  violated  or  is  about  to  violate  any  provision 

14  of  this  section,  to  make  an  investigation.  In  connection 

15  with  such  investigation  he  may  require  the  filing  of  any 

16  instruments  under  which  the  plan  is  and  has  been  oper- 

17  ated,  and  any  supporting  schedules  of  the  financial  in- 

18  formation  required  to  be  furnished  to  the  Secretary,  and 

19  may  enter  such  places,  inspect  such  records  and  accounts, 

20  and  question  such  persons  as  he  may  deem  necessary  to 

21  enable  him  to  determine  the  facts  relative  to  such  in- 

22  vestigation.    The   Secretary   may   report   to  persons 

23  or  officials  concerning  the  facts  required  to  be  shown  in 

24  any  report  required  to  be  furnished  to  the  Secretary, 

25  and  concerning  the  reasons  for  failure  or  refusal  to  fur- 
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1  nish  such  a  report  to  him  or  any  other  matter  which  he 

2  deems  to  be  appropriate  as  a  result  of  sucli  an  invest i- 

3  gation.  To  the  extent  he  considers  appropriate,  the  Sec- 

4  retary  shall  delegate  his  auditing  and  investigative  func- 

5  tions  under  this  section  with  respect  to  insured  banks  act- 
q  ing  as  fiduciaries  of  employee  benefit  plans  to  the  11  ap- 
7  propriate  Federal  banking  agency'  as  that  term  is  de- 
g  fined  in  section  3(q)  of  the  Federal  Deposit  Insurance 
9  Act  (12  U.S.C.1813(q)). 

10  (2)  For  the  purposes  of  any  investigation  described 

H  under  paragraph  (1),  the  provisions  of  sections  9  and 

12  10  (relating  to  the  attendance  of  witnesses  and  the  pro- 

13  duction  of  books,  records,  and  documents)  of  the  Fed- 

14  era!  Trade  Commission  Act  of  September  16,  1914,  as 

15  amended  (15  U.S.C.  49,  50),  are  hereby  made  ap- 

16  plicable  to  the  jurisdiction,  powers,  and  duties  of  the 
Yi  Secretary  or  any  officers  designated  by  him. 

18  (f)  Administration.— 

19  (1)  The  provisions  of  subchapter  II  of  chapter  5 

20  of  title  5,  United  States  Code,  shall  apply  to  this  section. 

21  (2)  The  Secretary,  in  consultation  with  the  Secre- 

22  tar n  of  the  Treasury,  may  promulgate  rules  and  regu- 

23  lations  for  the  administration  and  enforcement  of  this 

24  section. 

25  (g )  Definitions. — For  purposes  of  this  section — 
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1  (1)  The  term  "employee  benefit  plan'  or  "plan" 

2  means  any  plan,  fund,  or  program  which  is  communi- 

3  cated  or  its  benefits  described  in  writing  to  the  employees, 

4  and  which  was  heretofore  or  is  hereafter  established  or 

5  maintained  by  an  employer  or  by  an  employee  organiza- 

6  tion,  or  by  both,  for  the  purpose  of  providing  for  its  par- 

7  ticipants  or  their  beneficiaries,  by  the  purchase  of  insur- 

8  ance  or  annuity  contracts  or   otherwise,  retirement 

9  benefits,  medical,  surgical,  or  hospital  care  or  benefits, 

10  or  benefits  in  the  event  of  sickness,  accident,  disability, 

11  death,  or  unemployment,  and  includes — 

12  (A)  any  profit-sharing  plan  whether  or  not  it 

13  provides  benefits  at  or  after  retirement,  and 

14  (B)  any  plan  having  a  trust  fund  subject  to  sec- 
lb  tion  302(c)  of  the  Labor-Management  Relations 

16  Act,  1947,  as  amended. 

17  (2)  The  term  "employee  benefit  fund"  or  "fund" 

18  means  a  fund  of  money  or  other  assets  maintained 

19  pursuant  to  or  in  connection  with  an  employee  benefit 

20  plan  and  includes  employee  contributions  ivithheld  but 

21  not  yet  paid  to  the  plan  by  the  employer.  The  term  does 

22  not  include — 

23  (A)  any  assets  of  an  investment  company  suly- 

24  ject  to  the  regulation  under  the  Investment  Company 

25  Act  of  1940,  or 
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1  (B)  premiums,  subscription  charges,  or  deposits 

2  received  and  retained  by  an  insurance  carrier  or 

3  service  or  other  organization,  except  for  any  separate 

4  account  established  or  maintained  by  an  insurance 

5  carrier. 

q  For  purposes  of  this  paragraph,  the  term  "separate  ac- 

7  count"  means  an  account  established  or  maintained  by 

8  an  insurance  company  under  which  income,  expenses, 

9  gains,   and  losses    (whether   or  not   realized)  from 

10  assets  allocated  to  such  account  are  credited  to  or  charged 

11  against  the  account  in  accordance  with  the  applicable 

12  contract  without  regard  to  other  income,  expenses,  gains, 

13  or  losses  of  the  insurance  company. 

14  (3)    The   term   "employee   organization1  means 

15  any  labor  union  or  any  organization  of  any  kind,  or 

16  any  agency  or  employee  representation  committee,  asso- 

17  ciation,  group,  or  plan,  in  which  employees  participate 

18  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of 

19  dealing  with  employers  concerning  an  employee  benefit 

20  plan,  or  other  matters  incidental  to  employment  relation- 

21  ships;  or  any  employees1  beneficiary  association  orga- 

22  nized  for  the  purpose,  in  whole  or  in  part,  of  establish- 

23  ing  such  a  plan. 

24  (4)    The   term    "participant"    means    any  em- 

25  ployee  of  former  employee  of  an  employer  or  any  mem- 
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1  ber  of  an  employee  organization  who  is  or  may  become 

2  eligible  to  receive  a  benefit  of  any  type  from  an  employee 

3  benefit  plan,  or  whose  beneficiaries  may  be  eligible  to  re- 

4  ceive  any  such  benefit. 

5  (5)   The  term  "beneficiary"  means  any  person 

6  designated  by  a  participant  or  by  the  terms  of  an  em- 

7  ployee  benefit  plan  who  is  or  may  become  entitled  to  a 

8  benefit  thereunder. 

9  (6)    The  term   "person"    means  an  individual, 

10  partnership,  corporation,  mutual  company,  joint-stock 

11  company,  trust,  unincorporated  organization,  associa- 

12  tion,  or  employee  organization. 

13  (7)  The  term  "State"  means  any  State  of  the 

14  United  States,  the  District  of  Columbia,  Puerto  Rico, 

15  the  Virgin  Islands,  American  Samoa,  Guam,  Wake 

16  Island,  the  Canal  Zone,  and  the  Outer  Continental  Shelf 

17  lands  as  defined  in  the  Outer  Continental  Shelf  Lands 

18  Act  (43  U.S.C.  1331-1343). 

19  (8)  The   term   "commerce"   means   trade,  com- 

20  merce,  transportation,  or  communication  among  the 

21  several  States,  or  between  any  foreign  country  and  any 

22  State,  or  between  any  State  and  any  place  outside 

23  thereof. 

24  (9)  The  term  "industry  or  activity  affecting  com- 

25  merce"  means  any  activity,  business,  or  industry  in 


961 


182 

1  commerce  or  in  which  a  labor  dispute  would  hinder  or 

2  obstruct  commerce  or  the  free  flow  of  commerce  and 

3  includes  any  activity  or  industry  "affecting  commerce' 

4  within  the  meaning  of  the  Labor-Management  Relations 

5  Act,  1947,  as  amended,  or  the  Railway  Labor  Act,  as 

6  amended. 

7  (10)   The  term   "Secretary"   means   the  Secre- 

8  tary  of  Labor  or  his  delegate. 

9  (11)  The  term  "administrator'  means — 

10  (A)  any  person  specifically  so  designated  by 

11  the  terms  of  the  plan,  collective  bargaining  agree- 

12  ment,  trust  agreement,  contract,  or  other  instrument, 

13  under  which  the  plan  w  operated;  or 

14  (B)  in  the  absence  of  a  designation  described 

15  in  subparagraph  (A) — 

16  (i)  the  employer  in  the  case  of  an  employee 

17  benefit  plan  established  or  maintained  by  a  single 

18  employer, 

19  (ii)  the  employee  organization  in  the  case 

20  of  a  plan  established  or  maintained  by  an  em- 

21  ployee  organization,  or 

22  (Hi)  the  association,  committee,  joint  board 

23  of  trustees,  or  other  similar  group  of  represen- 

24  tatives  of  the  parties  who  established  or  main- 

25  tained  the  plan,  in  the  case  of  a  plan  established 
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1  or  maintained  by  two  or  more  employers  or 

2  jointly  by  one  or  more  employers  and  one  or 

3  more  employee  organizations. 

4  (12)    the   term    "fiduciary"    means   any  person 

5  who — 

6  (A)  exercises  any  power  of  control,  manage- 

7  ment,  or  disposition  with  respect  to  any  moneys  or 

8  other  property  of  a  plan, 

9  (B)  has  authority  or  responsibility  to  exercise 

10  such  powers,  or 

11  (C)  is  described  in  section  7701(a)  (6 )  of  the 

12  Internal  Revenue  Code  of  1954. 

13  //  any  moneys  or  other  property  of  an  employee  benefit 

14  fund  are  invested  in  shares  of  an  investment  company 

15  registered  under  the  Investment  Company  Act  of  1940, 

16  the  investment  shall  not  cause  that  investment  company 

17  or  that  investment  company's  investment  adviser  or  prin- 

18  cipal  underwriter  to  be  treated  as  a  fiduciary  or  a  party 

19  in  interest  for  purposes  of  this  section,  except  when  an 

20  investment  company  or  its  investment  adviser  or  prinei- 

21  pal  underwriter  acts  in  connection  with  an  employee 

22  benefit  fund  established  or  maintained  pursuant  to  an 

23  employee  benefit  plan  covering  employees  of  the  invest- 

24  ment  company,  its  investment  adviser,  or  its  principal 

25  underwriter. 
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1  (13)  The  term  "employer"  means  any  person  act- 

2  ing  directly  as  an  employer  or  indirectly  in  the  interest 

3  of  an  employer  in  relation  to  an  employee  benefit  plan, 

4  and  includes  a  group  or  association  of  employers  acting 

5  for  an  employer  in  such  capacity. 

6  Part  B— PROHIBITED  TRANSACTIONS 

7  SEC.  551.  PROHIBITED  TRANSACTIONS. 

8  (a)  Amendment  of  Section  503. — Section  503  (re- 

9  lating  to  requirements  for  exemption)  is  amended — 

10  (1)  by  striking  out  "or  (18)"  in  subsection  (a) 

11  W(A), 

12  (2)  by  striking  out  subsection  (a)(1)(B)  and  by 

13  redesignating  subsection  (a)(1)(C)  as  (a)  (1)  (B) , 

14  (3)  by  striking  out  "or  section  401(a)"  in  subsec- 

15  tions  (a)  (2)  and  (c)} 

16  (4)  by  striking  out  subsections  (d),  (f),  and  (g) 

17  and  redesignating  subsection  (e)  as  (d). 

18  (b)  Excise  Tax  on  Prohibited  Transactions.— 


19  Chapter  44  of  subtitle  D  (relating  to  miscellaneous  excise 

20  taxes)  (as  added  by  section  241  of  this  Act)  is  amended  by 

21  adding  at  the  end  thereof  the  following  new  section: 

22  "SEC.  4973.  EXCISE  TAX  ON  PROHIBITED  TRANSACTIONS. 

23  "(a)  Initial  Taxes.— 

24  "(1)  On  party  in  interest. — There  is  hereby 

25  imposed  a  tax  on  each  prohibited  transaction  at  the  rate 
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1  of  5  'percent  of  the  amount  involved  with  respect  to  the 

2  prohibited  transaction  for  each  year  (or  part  thereof) 

3  in  the  taxable  period.  The  tax  imposed  by  this  paragraph 

4  shall  be  paid  by  any  party  in  interest  who  participates 

5  in  the  prohibited  transaction. 

6  "(2)  On  fiduciary. — In  any  case  in  which  a  tax 

7  is  imposed  by  paragraph  (1 ) ,  there  is  hereby  imposed  on 

8  the  participation  of  any  fiduciary  in  a  prohibited  trans- 

9  action,  knowing  that  it  is  such  an  act,  a  tax  equal  to  2\ 

10  percent  of  the  amount  involved  with  respect  to  the  pro- 

11  hibited  transaction  for  each  year  ( or  part  thereof)  in  the 

12  taxable  period,  unless  such  participation  is  not  willful 

13  and  is  due  to  reasonable  cause.  The  tax  imposed  by  this 

14  paragraph  shall  be  paid  by  any  fiduciary  who  partici- 

15  pated  in  the  prohibited  transaction. 

16  "(b)  Additional  Taxes. — 

17  "(1)  On  party  in  interest. — In  any  case  in 

18  which  an  initial  tax  is  imposed  by  subsection  (a)(1)  on 

19  a  prohibited  transaction  and  the  transaction  is  not  cor- 

20  rected  within  the  correction  period,  there  is  hereby  im- 

21  posed  a  tax  equal  to  100  percent  of  the  amount  involved. 

22  The  tax  imposed  by  this  paragraph  shall  be  paid  by  any 

23  party  in  interest  who  participated  in  the  prohibited  trans- 

24  action. 

25  ®N  fiduciary. — In  any  case  in  which  an 
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1  additional  tax  is  imposed  by  paragraph  (1)  and  the 

2  tra?isaction  is  not  connected  within  the  correction  period, 

3  there  is  hereby  imposed  a  tax  equal  to  50  percent  of  the 

4  amount  involved.  The  tax  imposed  by  this  paragraph 

5  shall  be  paid  by  any  fiduciary  who  refused  to  agree  to 

6  part  or  all  of  the  correction. 

7  "(c)  Special  Rules. — For  purposes  of  subsections 

8  (a)and(b)  — 

9  "(1)  Joint  and  several  liability.— If  more 

10  than  one  person  is  liable  under  any  paragraph  of  sub- 

11  section  (a)  or  (b)  with  respect  to  any  one  prohibited 

12  transaction,  all  such  persons  shall  be  jointly  and  sever- 

13  ally  liable  under  such  paragraph  with  respect  to  such 

14  act. 

15  "(2)  $10,000  LIMIT  FOR  FIDUCIARY —With  re- 

16  sped  to  any  one  prohibited  transaction,  the  maximum 

17  amount  of  the  tax  imposed  by  subsection  (a)(2)  shall 

18  not  exceed  $10,000,  and  the  maximum  amount  of  the 

19  tax  imposed  by  subsection   (b)(2)   shall  not  exceed 

20  $10,000. 

21  "(d)  Prohibited  Transaction.— 

22  "(1)  General  rule. — For  purposes  of  this  sec- 

23  tion,  the  term  'prohibited  transaction'  means  a  trans- 

24  action  between  a  party  in  interest  and  an  employee's  trust 

25  described  in  section  401(a),  a  plan  described  in  section 
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1  404(a)  (2) ,  or  a  qualified  individual  retirement  account 

2  described  in  section  408(a),  which  is  exempt  from  tax 

3  under  section  501(a)  (or  which,  at  any  time,  has  been 

4  determined  by  the  Secretary  or  his  delegate  to  be  such 

5  a  trust,  plan,  or  account)  and  which  constitutes  a  direct 

6  or  indirect — 

7  11  (A)  sale  or  exchange,  or  leasing  of  any  prop- 

8  erty  between  the  trust  and  a  party  in  interest; 

9  "(B)  lending  of  money  or  other  extension  of 
10  credit  between  the  trust  and  a  party  in  interest; 

IX  "(C)  furnishing  of  goods,  services,  or  facilities 

12  between  the  trust  and  a  party  in  interest; 

13  "(D)  transfer  to,  or  use  by  or  for  the  benefit 

14  of  a  party  in  interest  of  any  income  or  assets  of  the 

15  trust; 

16  "(E)  payment  of  compensation  (or  payment  or 

17  reimbursement  of  expenses)  to  a  party  in  interest 

18  by  the  trust; 

19  "(F1)  act  by  an  fiduciary  whereby  he  deals  with 

20  the  income  or  assets  of  the  trust  in  his  own  interest 

21  or  for  his  own  account; 

22  "(G)  investment  of  any  amount  in  such  a  man- 

23  ner  as  to  jeopardize  the  income  or  assets  of  the  trust; 

24  "(H)  receipt  of  consideration  from  any  party 
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1  dealing  with  the  trust  in  connection  with  a  transac- 

2  tion  involving  the  trust; 

3  "(I)  holding,  deposit,  or  investment  of  any  of 

4  the  assets  of  the  trust  outside  of  the  United  States 

5  (unless  the  indicia  of  ownership  remain  within  the 

6  jurisdiction  of  a  district  court  of  the  United  States, 

7  or  as  otherwise  authorized  by  the  Secretary  or  his 

8  delegate  by  rule  or  regulation)  ;  or 

9  "(J)  acquisition  of  a  security  issued  by  the  em- 

10  ployer  who  maintains  the  trust. 

11  * '(2)  Special  rules. — For  purposes  of  paragraph 

12  (1)- 

13  "(A)  Encumbered  property. — A  transfer 

14  of  real  or  personal  property  by  a  party  in  interest  to 

15  a  trust  to  which  this  section  applies  shall  be  treated 

16  as  a  sale  or  exchange  if  the  property  is  subject  to  a 

17  mortgage  or  similar  lien  which  the  trust  assumes  or 

18  if  it  is  subject  to  a  mortgage  or  similar  lien  which 

19  a  party  in  interest  placed  on  the  property  within  the 

20  10-year  period  ending  on  the  date  of  the  transfer; 

21  "(B)  Loans  to  participants —Any  loan  to 

22  the  extent  of  the  vested  accrued  benefit  of  the  bor- 

23  rower  made  by  the  trust  to  participants  or  benefici- 

24  aries  ( other  than  an  owner-employee  within  the 

25  meaning  of  section  401  (c)(3)  or  a  proprietary  em- 
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1  ployee  within  the  meaning  of  section  124(c)  (1) ) 

2  of  the  qualified  plan  is  not  a  prohibited  transaction 

3  if  such  loans  are  available  to  all  such  participants  or 

4  beneficiaries  on  a  nondiscriminatory  basis,  are  made 

5  in  accordance  with  specific  provisions  regarding 

6  such  loans  set  forth  in  the  plan  bear  a  reasonable 

7  rate  of  interest,  and  are  adequately  secured. 

8  "(C)  Guaranteed  loans.— Any  loan  to  a 

9  trust  guaranteed  by  a  party  in  interest  is  not 

10  a  prohibited  transaction  if  the  loan  is  for  a  reason- 

11  able  rate  of  interest. 

12  "(D)  Goods,  etc.  furnished  to  trust.— 

13  The  furnishing  of  goods,  services,  or  facilities  by  a 

14  party  in  interest  to  a  fiduciary  is  not  a  prohib- 
it ited  transaction  if  such  furnishing  is  necessary  for 

16  the  operation  of  the  plan  and  if  the  compensation 

17  paid  for  such  furnishing  is  not  excessive. 

18  "(E)  Goods,  etc.  furnished  by  trust.— 

19  The  furnishing  of  goods,  services,  or  facilities  by  a 

20  trust  to  a  party  in  interest  is  not  a  prohibited 

21  transaction  if  such  furnishing  is  made  on  the  basis 

22  no  more  favorable  to  such  person  than  that  on  which 

23  such  goods,  services,  or  facilities  are  made  available 

24  to  the  general  public. 

25  "(F)  Reorganizations,  etc.— A  transaction 
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1  between  a  trust  and  a  party  in  interest,  pursuant  to 

2  any  liquidation,  merger,  redemption,  recapltaUza- 

3  tion,    or   other    corporate    adjustment   is    not  a 

4  prohibited  transaction  if  all  of  the  securities  of  the 

5  same  class  as  that  held  by  tlie  trust  are  subject  to  the. 

6  same  terms  and  such  terms  were  determined  in  an 

7  arms  length  transaction,  or  provide  for  receipt  by 

8  the  trust  of  no  less  than  fair  market  value. 

9  "(G)  Compensation  to  fiduciary. — Except 

10  in  the  case  of  a  fiduciary  who  is  receiving  full-time 

11  pay  from  an  employer  or  an  association  of  em- 

12  ployers,  or  an  employee  organization  whose  em- 

13  ployees  or  members  are  participants  in  the  qualified 

14  plan,  the  payment  of  compensation  (and  the  pay- 
lb  ment  or  reimbursement  of  expenses  which  are  not 

16  otherwise  reimbursed)  by  the  plan  to  a  fiduciary  or 

17  other  party  in  interest  for  personal  services  which 

18  are  reasonable  and  necessary  to  the  plan  is  not 

19  a  prohibited  transaction  if  the  compensation  or  pay- 

20  ment  of  such  reimbursement  is  not  excessive. 

21  "(H)  Securities  of  employer-group.— 

22  "(i)  Acquisition  through  regulated 

23  INVESTMENT  COMPANY. — The  acquisition  of  a 

24  security  issued  by  a  member  of  the  employer- 

25  group  is  not  a  prohibited  transaction  if  the  ac- 
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1  quisition  is  made  through  a  regulated  invest- 

2  ment  company  as  defined  in  section  851. 

3  "(ii)  Stock  bonus  plans— The  acquisi- 

4  tion  of  a  security  issued  by  a  member  of  the  em- 

5  ployer  group  by  a  stock  bonus  plan  described  in 

6  section  401(a)  is  not  a  prohibited  transaction 

7  if  adequate  consideration  is  paid. 

8  u(iii)  Profit-sharing  plans. — The  ac- 

9  quisition  of  a  security  issued  by  a  member  of 
10  the  employer-group  by  a  profit-sharing  plan  de- 
ll scribed  in  section  401(a)  is  not  a  prohibited 

12  transaction  if  adequate  consideration  is  paid 

13  and  if — 

14  "(J)  the  security  is  readily  tradable 

15  on  an  established  securities  market,  or 

16  "(II)  immediately  folloiving  the  ac- 

17  quisition,  not  more  than  10  percent  of  the 

18  assets  of  the  plan  is  represented  by  securities 

19  issued  by  members  of  the  employer-group. 

20  "(iv)  Definitions— For  purposes  of  this 

21  subparagraph — 

22  "(I)  Employer-group. — The  term 

23  'employer-group1    means    any  controlled 

24  group  of  corporations  (as  defined  in  section 

25  1563(a))  of  which  the  employer  who  main- 
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1 

tains  the  plan  is  a  member. 

2 

"(II)  Adequate  consideration. — 

3 

1  he  term    adequate  consideration  means 

4 

the  price  of  the  security  prevailing  on  a 

5 

national  securities  exchange,  or  a  price  not 

6 

less  favorable  to  the  plan  that  the  offering 

7 

*            P            *7                            •<                          •      7  7  *    7        7  7 

price  for  the  security  as  established  by  cur- 

8 

rent  bid  and  asked  prices  quoted  by  persons 

9 

independent  of  the  issuer,  whichever  is 

10 

applicable. 

11 

"(I)  Fiduciary  or  party  in  interest  as 

12 

participants. — The  receipt  by  a  fiduciary  or  other 

13 

m        •        •     m            if                 7_           Hi    a            7_  •    7     7_  7 

party  in  interest  of  any  benefit  to  which  he  may  be 

14 

a'aI    J                             ,  •    •            ■             7           J*    '                      j7_  7* 

entitled  as  a  participant  or  beneficiary  in  the  quali- 

15 

/»77            •              •                     7*I*j7«.               «•             T.     •  < 

fied  plan  is  not  a  prohibited  transaction.  It  is  not  a 

16 

7        •*7t                                    f                 /*  7        •                  ft           i  7_ 

prohibited  transaction  for  a  fiduciary  of  a  trust  who 

17 

"    is  a  participant  in  the  plan  to  deal  with  the  income 

18 

or  assets  of  the  trust  in  a  manner  which  affects  his 

19 

»*7             •                 7*                                             *    •  !•    7   •       •      •  « 

own  interest  therein  or  his  own  account  if  his  interest 

20 

or  account  is  not  treated  differently  from  the  interests 

21 

or  accounts  of  all  other  participants. 

22 

(J)  Other  offices. — It  is  not  a  prohibited 

23 

transaction  for  a  fiduciary  to  serve  as  an  officer,  em- 

24 

ployee,  agent,  or  other  representative  of  a  party  in 

25 

interest. 
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1  "(K)  Exclusions. — A  qualified  plan  or  part 

2  thereof  does  not  include —  s 

3  "(i)  funds  held  by  an  insurance  carrier 

4  unless  that  carrier  holds  the  funds  in  a  separate 

5  account, 

6  "(**)  funds  held  by  an  investment  company 

7  subject  to  regulation  under  the  Investment  Com- 

8  pany  Act  of  1940, 

9  "(ui)  a  plan  administered  by  the  govern- 

10  ment  of  the  United  States,  or  by  the  government 

11  of  a  State  or  political  subdivision  thereof,  or 

12  by  an  agency  or  instrumentality  of  such  a  gov- 

13  ernment,  or 

14  ('(iv)  a  plan  established  and  maintained 

15  by  a  church  or  a  convention  or  association  of 

16  churches  which  is  exempt  from  tax  under  section 

17  501(a),  unless  that  plan  is  taxable  under  ehap- 

18  ter  45  (relating  to  certain  guaranteed  benefit 

19  plans) . 

20  For  purposes  of  this  subparagraph,  the  term  lsep- 

21  arate  account'  means  an  account  established  or  mavn- 

22  tained  by  an  insurance  company  under  which  income, 

23  expenses,  gains,  and  losses  (whether  or  not  realized) 

24  from  assets  allocated  to  such  account  are  credited  or 
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1  charged  against  the  account  in  accordance  with  the 

2  applicable  contract  without  regard  to  other  income, 

3  expenses,  gains,  or  losses  of  the  insurance  company. 

4  "(L)  Distribution  to  employer.— It  is  not 

5  a  prohibited  transaction  for  a  fiduciary  to  make  a 
q  distribution  of  the  residual  assets  of  the  trust  in 
7  accordance  with  the  terms  of  the  plan  to  the  employe)* 
g  who  maintains  the  plan  after  all  liabilities  of  the 
9  plan  with  respect  to  participants  and  their  bene- 

20  ficiaries  have  been  satisfied. 

H  "(e)  Fiduciary  and  Party  in  Interest.— 

12  "(1)  Party  in  interest.— For  purposes  of  this 

13  section,  the  term  party  in  interest  means,  with  respect 

14  to  a  qualified  plan,  a  person  who  is — 

15  "(A)  with  respect  to  a  particular  prohibited 

16  transaction,  a  fiduciary  who  benefits  from  the  par- 

17  ticular  prohibited  transaction; 

18  "(B)   an  administrator,  officer,  trustee,  cus- 

19  todian,  counsel  of,  or  person  providing  benefit  plan 

20  services  to,  a  qualified  plan; 

21  "(C)  an  employer  any  of  whose  employees  are 

22  covered  by  such  a  plan; 

23  "(D)  an  employee  organization  any  of  whose 

24  numbers  are  covered  by  such  a  plan; 
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1  "(E)  cm  owner,  direct  or  indirect,  of  50 

2  percent  or  more  of — 

3  "(i)  the  combined  voting  power  of  all 

4  classes  of  stock  entitled  to  vote  or  the  total  value 

5  of  shares  of  all  classes  of  stock  of  a  corpora- 

6  tion, 

7  "(ii)  the  capital  interest  or  the  profits  in- 

8  terest  of  a  partnership,  or 

9  "(Mi)  the  beneficial  interest  of  a  trust  or 

10  unincorporated  enterprise, 

11  which  is  an  employer  or  am,  employee  organization 

12  described  in  subparagraph  (C),  (D); 

13  "(E)  a  member  of  the  family  (as  defined  in 

14  paragraph  (5))  of  any  individual  described  in  sub- 

15  paragraph  (A),  (C),  or  (E)  ; 

16  11  (G)  a  corporation,  partnership,  or  trust  or 

17  estate  of  which  (or  in  which)  50  percent  or  more 

18  of— 

19  "(i)  the  combined  voting  power  of  all 

20  classes  of  stock  entitled  to  vote  or  the  total  value 

21  of  shares  of  all  classes  or  stock  of  such  corpora- 

22  tion, 

23  "(ii)  the  capital  interest  or  profit-interest 

24  of  such  partnership,  or 
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1  "(-Hi)  the  beneficial  interest  of  such  trust 

2  or  estate, 

3  is  owned  directly  or  indirectly,  or  held  by  persons 

4  described  in  subparagraph  (A),   (C),   (D),  or 

5  mh 

6  "(H)  a  corporation  which  is  owned  in  the 

7  manner  described  in  subparagraph  (G)  by  a  person 

8  who  is  a  person  described  in  subparagraph  (E) ; 

9  "(I)  an  officer,  director  (or  an  individual  hav- 

10  ing  powers  or  responsibilities  similar  to  those  of 

11  officers  or  directors),  a  10  percent  or  more  share- 

12  holder,  or  a  highly  compensated  employee  (earning 

13  10  percent  or  more  of  the  yearly  wages  of  an  em- 

14  ployer)  of  a  person  described  in  subparagraph  (C), 
16  (D),  (E),  (G),  or  (H);or 

16  "(J)  a  10  percent  or  more  (in  capital  or 

17  profits)  partner  of  a  person  described  in  subpara- 

18  graph  (C),  (D),  (E),  (G),  or  (H). 

19  "(2)  Fiduciary. — For  purposes  of  this  section, 

20  the  term  'fiduciary'  with  respect  to  a  qualified  plan 

21  means — 

22  "  (A)  any  person  who — 

23  "(i)  exercises  any  power  of  control,  man- 

24  agement  or  disposition  with  respect  to  any  mon- 

25  eys  or  other  property  of  a  qualified  plan, 

"   ?-  ••     D  J>  - ..."    C-  ^ 
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1  "(H)  has  authority  or  responsbility  to  exer- 

2  cise  such  powers,  or 

3  "(Hi)  is  described  in  section  7701  (a)  (6). 

4  If  any  moneys  or  other  property  of  an  employee  benefit 

5  fund  are  invested  in  shares  of  an  investment  company 

6  registered  under  the  Investment  Company  Act  of  1940, 

7  the  investment  shall  not  cause  that  investment  company  or 

8  that  investment  company  s  investment  adviser  or  princi- 

9  pal  underwriter  to  be  treated  as  a  fiduciary  or  a  party  in 

10  interest  for  purposes  of  this  section,  except  when  an  in- 

11  vestment  company  or  its  investment  adviser  or  principal 

12  underwriter  acts  in  connection  with  an  employee  benefit 

13  fund  established  or  maintained  pursuant  to  an  employee 

14  benefit  plan  covering  employees  of  the  investment  com- 

15  pcmy,  its  investment  adviser,  or  its  principal  under- 

16  writer. 

17  "(3)  Stockholdings. — For  purposes  of  para- 

18  graphs  (l)(E)(i),  (G)(i),  and  (H),  there  shall  be 

19  taken  into  account  indirect  stockholdings  which  icould 

20  be  taken  into  account  under  section  267(c),  except  that, 

21  for  purposes  of  this  paragraph,  section  267(c)  (4)  shall 

22  be  treated  as  providing  that  the  members  of  the  family 

23  of  an  individual  are  the  members  within  the  meaning 

24  of  paragraph  ( 5) . 

25  "(4)  Partnerships;  trusts.— For  purposes  of 
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1  paragraphs  (l)(E)(ii)  and  (Hi),  (G)(ii)  and  (Hi) 

2  and  (J),  the  ownership  of  profits  or  beneficial  interests 

3  shall  be  determined  in  accordance  with  the  rules  for  con- 

4  structive  ownership  of  stock  provided  in  section  267(c) 

5  (other  than  paragraph  (3)  thereof),  except  that  sec- 

6  tion  267(c)(4)  shall  be  treated  as  providing  that  the 

7  members  of  the  family  of  an  individual  are  the  members 

8  within  the  meaning  of  paragraph  (5). 

9  "(5)  Member  of  family. — For  purposes  of  para- 

10  graph  (1)(F),  the  family  of  any  individual  shall  in- 

11  elude  his  spouse,  ancestor,  descendant,  brother,  sister, 

12  son-in-law,  daughter-in-law,  father-in-law,  mother-in- 

13  law,  brother-in-law  or  sister-in-law. 

14  "(f)  Other  Definitions. — For  purposes  of  this  sec- 

15  tion — 

16  "(1)  Taxable  period.— The  term  'taxable  period' 

17  means,  with  respect  to  any  prohibited  transaction,  the 

18  period  beginning  with  the  date  on  which  the  prohibited 

19  transaction  occurs  and  ending  on  the  earlier  of — 

20  "(A)  the  date  of  mailing  of  a  notice  of  defi- 

21  ciency  pursuant  to  section  6212,  with  respect  to  the 

22  tax  imposed  by  subsection  (a),  or 

23  "(B)  the  date  on  which  correction  of  the  pro- 

24  hibited  transaction  is  completed. 

25  "(2)  Amount  involved— The  term  'amount  in- 
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1  volved'  means,  with  respect  to  a  prohibited  transaction, 

2  the  greater  of  the  amount  of  money  and  the  fair  market 

3  value  of  the  other  property  given  or  the  amount  of  money 

4  and  the  fair  market  value  of  the  other  property  received; 

5  except  that,  in  the  case  of  services  described  in  subpara- 
(j  graph  (d)(2)  (C)  or  (D)  the  amount  involved  shall  be 

7  only  the  excess  compensation.  For  purposes  of  the  pre- 

8  ceding  sentence,  the  fair  market  value — 

9  "(A)  in  the  case  of  the  tax  imposed  by  sub- 

10  section  (a),  shall  be  determined  as  of  the  date  on 

11  which  the  prohibited  transaction  occurs;  and 

12  "(B)  in  the  case  of  the  tax  imposed  by  sub- 

13  section  (b),  shall  be  the  highest  fair  market  value 

14  during  the  correction  period. 

15  "(3)  Correction. — The  terms  'correction'  and 

16  1  correct'  mean,  with  respect  to  a  prohibited  transaction, 

17  undoing  the  transaction  to  the  extent  possible,  but  in  any 

18  case  placing  the  plan  in  a  financial  position  not  worse 

19  than  that  in  which  it  would  be  if  the  prohibited  trans- 

20  action  had  not  occurred. 

21  "(4)  Correction  period.— The  term  'correction 

22  period'  means,  with  respect  to  a  prohibited  transaction 

23  the  period  beginning  with  the  date  on  which  the  pro- 

24  hibited  transaction  occurs  and  ending  90  days  after  the 

25  date  of  mailing  of  a  notice  of  deficiency  with  respect 
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1  to  the  tax  imposed  by  subsectioji  (a)(i)  under  section 

2  6212,  extended  by — 

3  'Y^U  any  period  in  which  a  deficiency  cannot 

4  be  assessed  under  section  6213(a),  and 

5  "(B)  any  other  period  which  the  Secretary  or 

6  his  delegate  determines  is  reasonable  and  necessary 

7  to  bring  about  the  correction  of  the  prohibited  trans- 

8  action. 

9  "(<j)  Regulations. — The  Secretary  or  his  delegate,  in 

10  consultatidn  with  the  Secretary  of  Labor  or  his  delegate, 

11  shall  prescribe  such  rules  and  regulations  as  may  be  neces- 

12  sary  to  carry  out  the  provisions  of  this  section" 

13  (c)  Technical  Amendment.— Section  7454  (relating 


14  to  burden  of  proof  in  fraud,  foundation  manager,  and  trans- 
it feree  cases)  is  amended  by  redesignating  subsection  (c)  as 

16  (d),  and  by  inserting  after  subsection  (b)  the  following 

17  new  subsection: 

1$  "(c)  Fiduciaries  and  Parties  in  Interest.— In 

19  any  proceediny  involving  the  issue  of  whether  a  fiduciary 

20  (an  defined  in  section  4973(e)  (2) )  or  a  party  in  interest 

21  (as  defined  in  section  4973(e)  (1) )  has  knowingly,  or  with 

22  reason  to  know,  participated  in  a  prohibited  transaction 

23  within  the  meaning  of  section  4973(d)),  theburden  of  proof 

24  with  respect  to  such  issue  shall  be  upon  the  Secretary  or  his 

25  delegate.". 
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1  (d)  Clerical  Amendments. — 

2  (1)  The  table  of  sections  for  chapter  44  (relating 

3  to  qualified  pension  plans),  which  was  added  by  section 

4  241  of  this  Act,  is  amended  by  adding  at  the  end  thereof 

5  the  following  new  item: 

"Sec.  IfflS.  Excise  tax  on  prohibited  transactions.". 


6  (2)  The  caption  of  section  7454  is  amended  to 

7  read  as  follows: 

8  ''SEC.  7454.  BURDEN  OF  PROOF  IIS  FRAUD,  FOUNDATION 

9  MANAGER,   TRANSFEREE,   AND  PENSION 

10  FIDUCIARY    AND    PARTY    IN  INTEREST 

11  CASES.". 

12  (3)  The  table  of  sections  for  part  II  of  subchapter  C 

13  of  chapter  76  is  amended  by  striking  out  the  item  relating 


14  to  section  7454  and  inserting  in  lieu  thereof  the  follow- 

15  ing: 

"Sec.  74*54-.  Burden  of  proof  in  fraud,  foundation  manager. 

transferee,  and  ]>ension  fiduciary  and  party  in 
interest  cases.". 

16  (d)  Effective  Date. — The  amendments  made  by  this 

17  section  shall  take  effect  on  January  I,  1975. 

18  (e)  Savings  Provision— Section  4973  of  the  Internal 

19  Revenue  Code  of  1954  (relating  to  excise  tax  on  prohibited 

20  transactions)  shall  not  apply  to — 

21  ( J )  a  loan  of  money  or  other  extension  of  credit 

22  between  a  trust  and  a  party  in  interest  under  a  binding 
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1  contract  in  effect  on  August  21,  1973  (or  pursuant  to 

2  renewals  of  such  a  contract)  until  August  22,  1983,  if 

3  such  loan  or  other  extension  of  credit  remains  at  least 

4  as  favorable  to  the  trust  as  an  amis  length  transaction 

5  with  an  unrelated  party  would  be,  and  if  the  execution 

6  of  the  contract,  the  making  of  the  loan,  or  the  extension 

7  of  credit  was  not,  at  the  time  of  such  execution,  making, 

8  or  extension,  a  prohibited  transaction  ( within  the  mean- 

9  ing  of  section  503(b)  or  the  corresponding  provisions  of 

10  prior  law )  ; 

11  (2)  the  holding  and  maintenance  (but  not  the  acqui- 

12  sition)  by  the  trust  of  a  bond  described  in  section  165 

13  (ff)  (2)  (C)  of  the  Internal  Revenue  Code  of  1954  issued 

14  by  a  member  of  the  employer  group  ( within  the  meaning 

15  of  section  4973(d)  (2)  (H)  (iv)  (I)  of  such  Code)  if  the 

16  trust  acquired  the  bond  before  August  22,  1973; 

17  (3)  a  lease  or  joint  use  of  property  involving  the 

18  trust  and  a  party  in  interest  pursuant  to  a  binding  con- 

19  tract  in  effect  on  August  21,  1973  (or  pursuant  to 

20  renewals  of  such  a  contract),  until  August  22,  1983,  if 

21  such  lease  or  joint  use  remains  at  least  as  favorable  to 

22  the  trust  as  an  arm!  s-length  transaction  with  an  unrelated 

23  party  would  be  and  if  the  execution  of  the  contract  was 

24  not,  at  the  time  of  such  execution,  a  prohibited  transaction 
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1  (within  the  meaning  of  section  503(b))  or  the  corre- 

2  sponding  provisions  of  prior  law; 

3  (4)  the  sale,  exchange,  or  other  disposition  of  prop- 

4  erty  described  in  paragraph  (3)  between  a  trust  and  a 

5  party  in  interest  before  August  22, 1983,  if — 

6  (A)  in  the  case  of  a  sale,  exchange,  or  other 

7  disposition  of  the  property  by  the  trust  to  the  party 

8  in  interest,  the  trust  receives  an  amount  which  equals 

9  or  exceeds  the  fair  market  value  of  the  property  at 

10  the  time  of  such  disposition;  and 

11  (B)  in  the  case  of  the  acquisition  of  the  property 

12  by  the  trust,  the  trust  pays  an  amount  which  is  not  in 

13  excess  of  the  fair  market  value  of  the  property  at  the 

14  time  of  acquisition. 

15  TITLE  VI— ENFORCEMENT 

16  Part  A— DISPUTES  RELATING  TO  THE  QUALI- 

17  F  WAT  ION  OF  CERTAIN  EMPLOYEE  PLANS 

18  SEC.  601.  TAX  COURT  PROCEDURE. 

19  (a)  In  General— Subchapter  C  of  chapter  76  of  the 
"0  Internal  Revenue  Code  of  1954  (relating  to  the  tax  court) 

21  is  amended  by  adding  at  the  end  thereof  the  following  new 

22  part: 
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1  "Part  IV— DECLARATORY  JUDGMENTS  RELAT- 

2  ING  TO  QUALIFICATION  OF  CERTAIN  EM- 

3  PLOY  EE  PLANS. 

"Sec.  7476.  Declaratory  judgments. 
"Sec.  7477.  Procedure. 

4  "SEC.  7476.  DECLARATORY  JUDGMENTS. 

5  "(a)  Jurisdiction— The  United  States  Tax  Court 

6  shall  have  jurisdiction  under  this  part  to  hear  controversies 

7  and  to  enter  judgments  declaring  whether  a  plan  established 

8  by  an  employer  for  his  employees  is  a  qualified  plan  as  defined 

9  in  subsection  (b).  Any  such  judgment  by  the  Court  consti- 

10  tutes  its  decision  in  the  proceeding  and  shall  be  reviewable 

11  in  the  same  manner  as  any  other  decision  of  the  Court. 

12  "(b)  Qualified  Plan  Defined. — As  used  in  this  part, 

13  the  term  'qualified  plan!  means — 

14  "(1)  a  pension,  profit-sharing,  or  stock  bonus  plan 

15  described  in  section  401  (a), 

16  "(2)  an  annuity  plan  described  in  section  403(a), 

17  or 

18  "(3)  a  bond  purchase  plan  described  in  section  405 

19  (a). 

20  "(c)  Exhaustion  of  Administrative  Remedies, 

21  Etc. — The  Tax  Court  shall  not  issue  a  declaratory  judgment 

22  under  this  part  in  any  proceeding  unless  it  determines  that 

23  the  petitioner  has  exhausted  administrative  remedies  avail- 
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1  able  to  him  within  the  Internal  Revenue  Service  and  that  the 

2  plan  with  respect  to  which  the  judgment  is  sought  has  been 

3  put  into  effect  prior  to  the  commencement  of  the  proceeding 

4  before  the  Tax  Court.  A  plan  shall  be  treated  as  in  effect  even 

5  though  it  includes  a  provision  that  the  funds  contributed  to  it 

6  may  be  refunded  in  the  event  the  plan  is  found  by  the  Sec- 

7  retary  or  his  delegate  or  by  the  Tax  Court  not  to  be  a  quali- 

8  fied  plan. 

9  "(d)  Commissioners. — The  chief  judge  of  the  Tax 

10  Court  may  assign  proceedings  under  this  part  to  be  heard  by 

11  the  commissioners  of  the  court,  and  the  court  may  authorize 

12  a  commissioner  to  enter  the  decision  of  the  court  with  respect 

13  to  such  proceeding,  subject  to  such  conditions  and  review  as  the 

14  court  may  by  rule  provide. 

15  "SEC.  7477.  PROCEDURE. 

16  "(a)  Right  To  Bring  Action  — 

17  "(1)   Actions  brought  by  employer  or 

18  trustee;  intervention  by  employee. — An  action 

19  for  a  declaratory  judgment  under  this  part  may  be 

20  brought  by  an  employer  who  has  established  a  pension, 

21  profit-sharing j  stock  bonus,  annuity,  or  bond  purchase 

22  plan  and  who  has  submitted  to  the  Secretary  or  his  dele- 

23  gate  a  request  for  a  determination  that  the  plan  is  a 

24  qualified  plan,  that,  if  amended  in  accordance  with  a 

25  proposed  amendment,  it  will  continue  to  be  a  qualified 
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1  plan,  or  that  termination  of  the  plan  in  accordance  with 

2  a  proposed  plan  of  termination  will  not  result  in  the 

3  plan  being  treated  as  not  a  qualified  plan  for  the  plan 

4  year  during  which  the  termination  occurs.  If  such  a 

5  request  was  submitted  by  the  trustee  of  the  plan,  the 

6  action  for  a  declaratory  judgment  may  be  brought  by 

7  the  trustee.  If  the  action  is  brought  by  the  employer  or 

8  the  trustee,  an  employee  of  that  employer  may  intervene 

9  in  the  proceeding  if — 

10  "(A)  he  intervened  in  the  proceeding  before  the 

11  Internal  Revenue  Service  relating  to  the  requested 

12  determination,  or 

13  "(B)  the  employer  or  trustee  failed  to  provide 

14  notice  to  employees  of  the  submission  of  the  request 

15  for  a  determination  at,  or  prior  to,  the  time  at  which 

16  the  request  was  submitted  to  the  Secretary  or  his 

17  delegate. 

18  "(2)  Actions  brought  by  employees;  inter- 

19  vention  BY  employer. — An  action  for  a  declaratory 

20  judgment  with  respect  to  a  determination  obtained  by  an 

21  employer  or  by  a  trustee  may  also  be  brought  by  an 

22  individual  who  was  an  employee  of  the  employer  during 

23  the  period  with  respect  to  which  the  judgment  is  sought. 

24  In  any  such  action  brought  by  an  employee,  the  employer 

25  may  intervene. 
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1  "(b)  Time  for  Bringing  Action. — 

2  "(1)  90-day  period. — Except  as  provided  in  para- 

3  graph  (2),  an  action  for  declaratory  judgment  under 

4  this  part  must  be  commenced  within  90  days  after  the 

5  date  on  which  the  Secretary  or  his  delegate  sends  by 

6  certified  or  registered  mail  his  determination  with  respect 

7  to  the  qualification  of  the  plan  to  the  person  requesting 

8  such  determination. 

9  "(2)  Failure  to  issue  determinations;  ex- 

10  determination,  an  action  for  a  declaratory  judgment 

11  a  requested  determination  with  respect  to  the  qualifica- 

12  tion  of  a  pension,  profit-sharing,  stock  bonus  annuity,  or 

13  bond  purchase  plan,  or  with  inspect  to  a  proposed  amend- 

14  ment  or  termination  of  a  qualified  plan,  within  270 

15  days  after  the  filing  with  him  of  the  request  for  such 

16  determination,  an  action  for  a  declaratory  judgment 

17  under  this  part  may  be  commenced  within  90  days  after 

18  the  expiration  of  such  270-day  period.  If,  prior  to  the 

19  expiration  of  such  270-day  period,  the  Secretary  or 

20  his  delegate  and  the  person  requesting  the  determination 

21  consent  in  writing  to  an  extension  of  such  period,  the 

22  90-day  period  for  commencing  an  action  shall  not  be- 

23  gin  to  run  until  the  expiration  of  the  extended  period 

24  agreed  to  by  the  parties. 

25  "(c)  Burden  of  Proof. — The  person  bringing  an  ac- 
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1  tim  for  declaratory  judgment  under  this  part  shall  have  the 

2  burden  of  proof  with  respect  to  any  ground  which  was  set 

3  forth  in  the  determination  by  the  Secretary  or  his  delegate  in 

4  such  manner  as  to  inform  the  person  adequately  of  the  rea- 

5  sons  for  the  determination.  The  Secretary  or  Jus  delegate 

6  shall  hare  the  burden  of  proof  with  respect  to  any  ground  on 

7  which  he  relies  in  the  proceeding  for  a  declaratory  judgment 

8  and  which  was  not  set  forth  in  his  determination  in  such 

9  manner.  If  the  Secretary  or  his  delegate  did  not  issue  a 

10  determination,  he  shall  have  the  burden  of  proof  with  respect 

11  to  any  ground  on  which  he  relies  in  a  proceeding  under  this 

12  part." 

13  (b}  Technical  Amendments  — 

14  (1)  Fee  for  filing  petition. — Section  7451  (  re- 

15  lating  to  fee  for  filing  petition)  is  amended  by  striking 

16  out  "deficiency"  and  inserting  in  lieu  thereof  "deficiency 

17  or  for  a  declaratory  judgment  under  part  IV  of  this 

18  subchapter " . 

19  (2)  Date  of  decision. — Section  7-159  (c)  (re- 

20  lating  to  date  of  decision)  is  amended  by  inserting  be- 

21  fore  the  period  at  the  end  of  the  first  sentence  the  follow- 

22  ing:  "or,  in  the  case  of  a  declaratory  judgment  proceed- 

23  ?7?<7  wider  part  IV  of  this  subchapter,  the  date  specified 

24  by  the  Tax  Court  in  its  decision1. 

25  (3)  Venue  for  appeal  of  decision. — Section 
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1  7482(b)  (1)  (relating  to  venue)  is  amended  by  add- 

2  ing  at  the  end  thereof  the  following  new  sentence: 

3  "A  declaratory  judgment  of  the  Tax  Court  under  sec- 

4  tion  7476  shall  be  reviewed  by  the  United  States  court 

5  of  appeals  for  the  circuit  in  which  is  located  the  legal 

6  residence,  principal  place  of  business,  or  principal  office 

7  or  agency,  as  the  case  may  be,  of  the  employer  who  es- 

8  tablished  the  plan  with  respect  to  which  the  judgment 

9  was  issued". 

10  (c)  Clerical  Amendment. — The  table  of  parts  for 

11  subchapter  C  of  chapter  76  is  amended  by  adding  at  the  end 

12  thereof  the  following  new  item: 

13  "Part  IV.  Declaratory  Judgments  Relating  to 

14  Qualification  of  Certain  Employee  Plans.". 

15  (d)  Effective  Date. — The  amendments  made  by  this 

16  section  shall  take  effect  on  January  1,  1975. 

17  SEC.  602.  DETERMINATION  OF  PENSION  RIGHTS. 

18  (a)  In  general. — The  Secretary  of  Labor  is  author- 

19  ized  to  hear  and  decide  disputes  arising  under  qualified  plans 

20  ( as  determined  by  the  Secretary  of  the  Treasury  or  his 

21  delegate  under  part  I  of  subchapter  D  of  chapter  1  of  the 

22  Internal  Revenue  Code  of  1954)  between  participants  or 

23  their  beneficiaries  in  such  plans  and  administrators  of  such 

24  plans  with  respect  to  tin1  present  or  future  benefits  of  such 
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1  participants  or  their  beneficiaries,  upon  application  made 

2  by  any  such  participant  or  beneficiary. 

3  (b)  Notice  and  Procedure. — Upon  the  application 

4  of  a  participant  or  beneficiary  for  a  proceeding  under  this 

5  section,  the  Secretary  shall  notify  the  plan  administrator  of 

6  the  plan  under  which  the  dispute  arises  with  respect  to  the 

7  matters  complained  of  and  the  relief  requested.  The  proceed- 

8  ing  shall  be  held  at  such  time  and  in  such  place  and  manner 

9  as  the  Secretary  may  require. 

10  (c)  Powers. — The  Secretary  shall  attempt  to  secure  vol- 

11  untary  compliance  with  any  decision  made  by  him  under 

12  this  section,  but  he  shall  have  the  power  to  issue  an  order  di- 

13  recting  a  person  who  is  a  party  to  the  proceeding  to  comply 

14  with  the  terms  of  any  such  decision.  For  the  purpose  of  any 

15  hearing  conducted  by  the  Secretary  under  this  section,  he  shall 

16  have  the  authority  conferred  by  the  provisions  of  sections  9 

17  and  10  of  the  Federal  Trade  Commission  Act  (relating  to 

18  the  attendance  and  examination  of  witnesses  and  the  produc- 

19  tion  of  books,  papers,  and  documents) .  Any  district  court  of 

20  the  United  States  within  the  jurisdiction  of  which  any  pro- 

21  ceeding  under  this  section  is  held,  may,  upon  petition  by  the 

22  Secretary,  in  the  case  of  a  refusal  to  obey  a  subpena  or  order 

23  of  the  Secretary  issued  under  this  section,  issue  an  order  re- 

24  quiring  compliance  therewith;  and  any  failure  to  obey  the  or- 

25  der  of  the  court  may  be  punished  by  the  court  as  a  contempt 

26  thereof. 
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1  (d)  Appeal. — Any  decision  made  by  the  Secretary 

2  under  this  section  may  be  appealed  to  any  district  court  of 

3  the  United  States  within  the  jurisdiction  of  which  the  pro- 

4  ceeding  was  held.  The  provisions  of  chapter  7  of  title  5, 

5  United  States  Code,  shall  apply  to  any  such  appeal,  and  on 

6  appeal  the  facts  upon  which  the  award  is  based  are  subject 

7  to  trial  de  novo  by  the  reviewing  court. 

8  (e)  Effective  Date. — The  provisions  of  this  section 

9  shall  take  effect  on  January  1, 1975. 

10  PART  B— AUDITING;  ETC. 

11  SEC.  641.  EXCISE  TAX  FOR  AUDITING;  ETC. 

12  (a)  Annual  Tax  on  Plan  Participation— Chap- 

13  ter  44  ( relating  to  qualified  pension  plans)  which  was  added 

14  by  section  241  of  this  Act  is  amended  by  adding  at  the  end 

15  thereof  the  following  new  section : 

16  "SEC.  4974.  ANNUAL  TAX  ON  PLAN  PARTICIPATION. 

17  11  (a)  General  Pule. — For  the  calendar  year  begin- 

18  ning  on  January  1,  1974,  and  each  calendar  year  thereafter, 

19  there  is  hereby  imposed  a  tax  equal  to  $1  per  participant 

20  under  a  plan  established,  by  the  employer  which  is — 

21  "(1)  a,  pension,  profit-sharing,  or  stock  bonus  plan 

22  ,]( scribed  in  section  401(a), 

23  "(2)  an  annuity  plan  described  in  section  403(a), 
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1  "(3)  a  bond  'purchase  plan  described  in  section 

2  405(a). 

3  "(b)  By  Whom  Paid. — The  tax  imposed  by  this  sec- 

4  tion  shall  be  paid  by  the  employer  of  such  participant  under 

5  such  plan. 

6  "(c)  Special  Rules.— 

7  "(1)  The  tax  imposed  by  subsection  (a)  shall  not 

8  aPPty  1°  participants  under  a  plan  established  and  main- 

9  tained  by  the  United  States;  a  State  or  political  subdivi- 

10  sion  thereof;  or  a  corporation  which  is  an  instrumentality 

11  of  the  United  States,  a  State  or  political  subdivision 

12  thereof. 

13  "(2)  In  the  case  of  a  plan  which  is  established  pur- 
34  suant  to  an  agreement  which  the  Secretary  or  his  dele- 

15  gate  determines  to  be  a  collective-bargaining  agreement, 

16  see  section  413. 

17  "(3)  For  purposes  of  this  section,  a  plan  established 

18  by  the  employer  includes  a  plan  established  by  a  predeces- 

19  5or  of  the  employer. 

20  "(d)  Definition  of  Participant. — For  purposes  of 

21  this  section,  the  term  'participant!  means  an  individual  who 

22  ™— 

23  "(1)  actively  employed  by  the  employer  at  any 

24  time  during  the  calendar  year, 

25  "(2)  entitled  to  make  contributions  to  or  to  have 
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1  amounts  contributed  to  or  under  the  plan  on  his  behalf 

2  by  the  employer, 

3  11  (3)  not  currently  receiving  benefits  under  the  plan. 

4  "(e)  Regulations. — The  Secretary  or  his  delegate  may 

5  prescribe  such  regulations  as  may  be  necessary  to  carry 

6  out  the  provisions  of  this  section. 

7  "(f)  Cross  Reference. — For  disallowance  of  taxes 

8  paid  under  this  section  as  a  deduction,  see  section  275." . 

9  (b)  Clerical  Amendment.— The  table  of  sections  of 
10  chapter  44  (relating  to  qualified  pension  plans)  which  was 
H  added  by  section  241  of  this  Act  is  amended  by  adding  at  the 
12  end  thereof  the  following  new  item: 

"Sec.  4974-  Annual  tax  on  plan  participation.^' \ 

14  (c)  Effective  Date. — The  amendments  made  by  this 

15  section  shall  apply  to  calendar  years  beginning  after  Decem- 

16  ber  31,1973. 

17  Part  C— ACTUARIES 

18  SEC.  671.  ENROLLMENT  AND  REPORTS  OF  ACTUARIES. 

19  (a)  Reports,  Statements,  and  Notices  hy  Actu- 

20  ARIES. — Part  III  of  chapter  61  (relating  to  information  and 

21  returns)  is  amended  by  inserting  at  the  end  thereof  the  fol- 

22  lowing  new  subpart : 

23  "Subpart  E — Reports,  Statements,  and  Notices  by  Actuaries 

"Sec.  6058.  Periodic  report  and  statement  of  actuary. 
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1  "SEC.   6058.   PERIODIC  REPORT  AND  STATEMENT  OF 

2  ACTUARY. 

3  "(&)  General  Rule. — The  actuarial  report  described 

4  in  subsection  (b)  shall  be  filed  by  the  plan  administrator  (as 

5  defined  in  section  501(g)  (11)  of  the  Comprehensive  Private 

6  Pension  Security  Act  of  1973)  with  respect  to  each  defined 

7  benefit  plan  to  which  section  4971(e)  does  not  apply,  for 

8  the  first  plan  year  for  which  this  section  applies  to  the  plan 

9  and  each  third  plan  year  thereafter  (or  more  frequently  if 

10  the  Secretary  or  his  delegate  determines  that  more  frequent 

11  reports  or  statements  are  necessary). 

12  "(b)  Actuarial  Report.— The  actuarial  report  of  a 

13  plan  required  by  subsection  (a)  shall  be  prepared  by  an  en- 
^A  rolled  actuary  (within  the  meaning  of  section  7517)  and 

15  shall  contain — 

16  "(1)  a  description  of  the  plan, 

*•  "(2)  a  description  of  the  funding  method  and  actu- 

18  arial  assumptions  used  to  determine  costs  under  the  plan, 

19  "(3)  a  certification  that  the  funding  standard  ac- 

20  count  required  under  section  4971  (b)  (1)  has  been  main- 

21  tained  during  the  period  to  which  the  report  relates, 

22  "(4)  such  other  information  regaining  the  plan  as 

23  the  Secretary  or  his  delegate  may  by  regulations  require, 

24  and 
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1  "(5)  a  statement  

2  "(A)  that  to  the  best  of  his  knowledge  the  re- 

3  port  is  complete  and  accurate,  and 

4  "  (B)  of  his  opinion  regarding  the  reasonable- 

5  ness  of  the  f  unding  method  and  actuarial  assump- 

6  tions  used  to  determine  the  normal  costs  of  the  plan, 

7  "(c)  Time  and  Manner  of  Filing. — The  actuarial 

8  report  and  statement  required  by  subsection  (a)  shall  be 

9  filed  at  the  time  and  in  the  manner  provided  by  regulations 

10  prescribed  by  the  Secretary  or  his  delegate. 

11  (b)  Assessable  Penalties. — Subchapter  B  of  chap- 

12  ter  69  ( relating  to  assessable  penalties)  is  amended  by  adding 

13  at  the  end  thereof  the  following  new  section: 

14  "SEC.  6692.  FAILURE  TO  FILE  ACTUARIAL  NOTICE,  RE- 

15  PORT,  OR  STATEMENT. 

16  "The  plan  administrator  (as  defined  in  section  501(g) 
^  (11)  of  the  Comprehensive  Private  Pension  Security  Act 
!8  of  1973)  of  a  defined  benefit  plan  to  which  section  6058 

19  applies  who  fails  to  file  the  report  or  statement  required  by 

20  that  section  at  the  time  and  in  the  manner  required  by  that 

21  section,  dial!  pay  a  penalty  of  not  to  exceed  $1,000  for 

22  each  such  failure  unless  it  is  shown  that  such  failure  is  due 

23  to  reasonable  cause.". 
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1  (c)  Enrollment  of  Actuaries. — Chapter  77  (re- 

2  lating  to  miscellaneous  provisions)  is  amended  by  inserting 

3  at  the  end  thereof  the  following  new  section : 

4  "SEC.  7517.  ENROLLMENT  OF  ACTUARIES. 

5  "The  Secretary  or  his  delegate  shall,  by  regulations,  estab- 

6  lish  reasonable  standards  and  qualifications  for  persons  per- 

7  fanning  actuarial  services  described  in  section  6058  and 

8  shall  enroll  persons  found  by  the  Secretary  or  his  delegate 

9  to  satisfy  such  standards  and  qualifications.  The  Secretary 

10  or  his  delegate  may,  after  notice  and  an  opportunity  for  a 

11  hearing,  suspend  or  terminate  the  enrollment  of  an  actuary 

12  under  this  section  if  the  Secretary  or  his  delegate  finds  that 

13  the  actuary  has  not  satisfied  requirements  for  enrollment. 

14  For  purposes  of  this  title,  the  term  'enrolled  actuary'  means 

15  a  person  who  is  enrolled  by  the  Secretary  or  his  delegate  pur- 
V  suant  to  this  section" 

17        (d)  Clerical  Amendments. — 

(1)  The  table  of  subparts  for  part  111  of  chapter 

^  61  is  amended  by  inserting  at  the  end  thereof  the  follow- 
ers 

^         xng  new  item: 

"Subpart  E — Reports,  statements,  and  notices  by  actuaries." 

21  (2)  The  table  of  sections  for  subchapter  B  of  chap- 

22  ter  68  is  amended  by  inserting  at  the  end  thereof  the 

23  following  new  item : 

"Sec.  6692.  Failure  to  file  actuarial  notice,  report,  or  state- 
ment". 
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1  (3)  The  table  of  sections  for  chapter  77  is  amended 

2  by  inserting  at  the  end  thereof  the  following  new  item: 

"/Sec.  7517.  Enrollment  of  actuaries.". 

3  (e)  Effecti  ve  Da  tes. — 

4  (1)  The  amendments  made  bg  subsections  (a)  and 

5  (b)  shall  applg  for  plan  gears  beginning  on  or  after 

6  January  1,  1976. 

7  (2)  The  amendments  made  bg  subsections  (c)  and 

8  ( d)  shall  take  effect  on  the  date  of  enactment  of  this  Act. 

TITLE  VII— RETIREMENT  SAVINGS; 
LIMITATION  ON  PROPRIETARY 
EMPLOYEE  CON  T  RIB  UTIONS; 
TAXATION  OF  CERTAIN  LUMP- 
SUM DISTRIBUTIONS 

9  SEC.  701.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 

10  (a)  In  General. — Part  VII  of  subchapter  B  of  chapter 
^    1  (relating  to  additional  itemized  deductions  for  individuals) 

19. 

is  amended  bg  redesignating  section  219  as  220  and 
inserting  after  section  218  the  following  new  section: 

14 

"SEC.  219.  RETIREMENT  SAVINGS. 

"(a)  Deduction  Allowed.— Subject  to  the  limita- 
tions imposed  by  subsections  (b)  and  (c),  in  the  case  of  an 
individual,  there  shall  be  allowed  as  a  deduction  amounts 
paid  in  money  during  the  taxable  year  by  such  individual 
for  his  benefit — 


15 
16 
17 
18 
19 
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2  "(1)  to  or  under  a  qualified  individual  retirement 

2  account  described  in  section  408(a)  which  is  exempt 

3  from  tax  under  section  501  (a),  or 

4  "(2)  for  a  qualified  individual  retirement  bond  pur- 

5  chase  described  in  section  409,  unless  the  bond  is  re- 
q  deemed  within  12  months  after  its  issuance  and  no  in- 
rj  terest  is  payable  on  account  of  the  application  of  section 

8  409(b)(1)(D)  (Hi). 

9  "(b)  Limitations.— 

10  "(1)  General  rule. — Except  as  provided  in 

H  paragraphs  (2)  and  (3),  the  amount  allowable  as  a 

12  deduction  under  subsection  (a)  to  an  individual  for 

13  anU  taxable  year  shall  not  exceed  an  amount  equal  to 

14  the  lesser  of  $1,000  or  his  earned  income  paid  or  accrued 

15  for  such  taxable  year. 

16  "(2)  Participation  in  certain  other  plans. — 

17  No  deduction  shall  be  allowed  under  this  section  for  the 

18  individual's  taxable  year  if,  at  any  time  during  such  tax- 

19  able  year,  he  is  an  active  participant  in — 

20  "(A)  an  employees'  trust  described  in  section 

21  401(a)  which  is  exempt  from  tax  under  section 

22  501(a)  f 

23  "(B)  a  plan  which  meets  the  requirements  of 

24  section  404(a)(2), 

25  "(C)  a  qualified  bond  purchase  plan  described 

26  in  section  405 (a), 
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1  "(D)   an  annuity  plan  described  in  section 

2  403(b),  or 

3  "(E)  a  plan  established  and  maintained  by 

4  the  United  States,  a  State  or  political  subdivision 

5  thereof,  or  a  corporation  which  is  an  instrumen- 

6  tality  of  the  United  States,  a  State,  or  a  political 

7  subdivision  of  a  State. 

8  "(3)  Reduction  for  certain  employer  ac- 

9  counts. — If  an  individual  is  a  participant  in  an  ac- 

10  count  described  in  section  408(a)(8)  for  the  taxable 

11  year,  the  amount  of  the  limitation  otherwise  determined 

12  under  paragraph  (1)  of  this  subsection  for  such  year 

13  shall  be  reduced  by  an  amount  equal  to  the  employer 

14  contributions  to  such  account  for  such  year.  If  an  in- 

15  dividual  is  a  participant  in  such  an  account  for  less 

16  than  his  entire  taxable  year,  the  amount  of  the  deduc- 

17  tion  allowable  under  this  section  to  him  for  such  year 

18  shall  be  reduced  by  the  sum  of  any  amounts  allowed 

19  as  a  deduction  to  the  individual  for  his  contributions 

20  to  such  account,  and  the  amount  of  the  reduction  deter- 

21  mined  under  this  paragraph. 

22  "(4)   Contributions  made  after  age  70% 

23  years. — No  deduction  shall  be  allowed  under  this  sec- 

24  tion  with  respect  to  any  payment  described  in  subsec- 

25  tion  (a)  which  is  made  by  an  individual  ivho  attains 
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1  the  age  of  70\  years  before  the  end  of  the  taxable  year 

2  of  such  payment. 

3  "(c)  Recontributed  Amounts. — No  deduction  shall 

4  be  allowed  under  this  section  with  respect  to  a  contribution 

5  to  which  section  72 ( p)  (2)  (C)  applies. 

6  "(d)  Married  Individuals. — In  the  case  of  a  married 

7  individual  (as  defined  in  section  153),  the  amount  deter- 

8  mined  under  subsection  (b)(1)  shall  be  determined  without 

9  regard  to  the  earned  income  of  his  spouse.  For  purposes  of 

10  this  section,  the  earned  income  of,  and  payments  by,  a  mar- 

11  ried  individual  shall  be  determined  without  regard  to  the 

12  community  property  laws  of  a  State. 

13  "(e)  Earned  Income  Defined. — For  purposes  of 
34  this  section,  the  term  'earned  income   means  any  income 

15  which  is  earned  income  within  the  meaning  of  section  401 

16  (c)(2)  or  911(b)  r 

17  (b)  Individual  Retirement  A  ceo  unts. — Subpart  A 

18  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  general 

19  rules)  is  amended  by  adding  at  the  end  thereof  the  following 

20  new  section: 

21  "SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

22  "(a)  Requirements  for  Qualification.— A  trust 

23  created  or  organized  in  the  United  States  shall  constitute  a 

24  qualified  individual  retirement  account  under  this  section  pro- 

25  vided  that  under  a  written  governing  instrument — 
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1  "(1)  it  is  maintained  for  the  purpose  of  distributing 

2  the  contributions  thereto  and  the  income  therefrom  to 

3  a  specific  individual  or  his  beneficiaries; 

4  "(2)  except  in  the  case  of  a  contribution  to  which 

5  section  72  (p)  (2)  (C)  applies,  contributions  thereto  dur- 
G  any  taxable  year  may  not  exceed  the  excess  of — 

7  "(A)  the  limitation  provided  by  section  219(b) 

8  (plus  any  amounts  contributed  by  an  employer  to 

9  an  account  described  in  paragraph  (8)  for  such 
1  0  taxable  year ) ,  over 

H  "(B)  the  sum  of  the  amounts  paid  by  such 

12  individual  during  such  year — 

13  "(i)  for  a  qualified  individual  retirement 

14  bond  purchase  described  in  section  409,  for  his 

15  benefit,  or 

16  "(H)  under  another  qualified  individual 
^7  retirement  account, 

18  and,  except  as  provided  in  subsection  (b)(3),  may  be 

19  made  only  by  the  individual  for  whose  benefit  the  ae- 

20  count  is  maintained; 

21  "(3)  the  assets  thereof  may  not  be  commingled  with 

22  other  property  except  in  a  common  trust  fund  or  in  the 

23  case  of  accounts  maintained  by  an  employer  for  his 

24  employees; 

25  "(4)  the  assets  thereof  are  required  to  be  held  by 
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1  a  bank  ( as  defined  in  section  401  (d)(1)  )  or  other  per- 

2  son  who  demonstrates  to  the  satisfaction  of  the  Secretary 

3  or  his  delegate  that  the  manner  in  which  such  other  per- 

4  son  will  hold  such  assets  will  be  consistent  with  the  require- 

5  ments  of  this  section; 

6  "(5)  the  entire  interest  of  the  individual  for  whose 

7  benefit  the  account  is  maintained  will  be  distributed  to 

8  him  not  later  than  his  taxable  year  in  which  he  attains 

9  the  age  70\  years,  or  will  be  distributed,  commencing  not 

10  later  than  such  taxable  year,  in  accordance  with  regula- 

11  tions  prescribed  by  the  Secretary  or  his  delegate,  over — 

12  "(A)  the  life  of  such  individual  or  the  lives 

13  of  such  individual  and  his  spouse,  or 

34  "(B)  a  period  not  extending  beyond  the  life 

15  expectancy  of  such  individual  or  the  life  expectancy 

16  of  such  individual  and  his  spouse; 

17  "(6)  if  the  individual  for  whose  benefit  the  account 

18  is  maintained  dies  before  his  entire  interest  has  been 

19  distributed  to  him,  or  if  distribution  has  been  com- 

20  menced  in  accordance  with  paragraph  (5)  to  his  sur- 

21  viving  spouse  and  such  surviving  spouse  dies  before  the 

22  entire  interest  has  been  distributed  to  such  surviving 

23  spouse,  the  entire  interest  ( or  the  remaining  part  of  such 

24  interest  if  distribution  thereof  has  commenced)  will, 

25  within  5  years  after  his  death  (or  the  death  of  his  sur- 
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1  viving  spouse),  be  distributed,  or  applied  to  the  pur- 

2  chase  of  an  immediate  annuity  for  his  beneficiary  or 

3  beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his 

4  surviving  spouse)  which  will  be  payable  for  the  life  of 

5  such  beneficiary  or  beneficiaries  (or  for  a  term  certain 
q  not  extending  beyond  the  life  expectancy  of  such  bene- 

7  ficiary  or  beneficiaries)  and  which  will  be  immediately 

8  distributed  to  such  beneficiary  or  beneficiaries; 

9  "(7)  if  contributions  thereto  may  be  used  for  the 
10  purchase  of  an  annuity  or  similar  contract  issued  by  a 
H  life  insurance  company,  any  refunds  of  premiums  are 

12  applied  within  the  current  taxable  year  or  next  succeed- 

13  ing  taxable  year  toward  the  payment  of  future  premiums 

14  or  the  purchase  of  additional  benefits;  and 

15  11  (8)  in  the  case  of  an  account  to  which  an  em- 

16  ployer  contributes  the  additional  requirements  of  sub- 

17  section  (b)  (3)  are  met. 

18  For  purposes  of  this  title,  a  custodial  account,  annuity  con- 

19  tract,  or  other  similar  arrangement  shall  be  treated  as  a  trust 

20  constituting  a  qualified  individual  retirement  account  if  such 

21  arrangement  would,  except  for  the  fact  that  it  is  not  a  trust, 

22  constitute  a  qualified  individual  retirement  account  under 

23  this  subsection.  Paragraph  (6)  shall  not  apply  if  distviliit- 

24  tion  of  the  interest  of  such  individual  has  commenced  and 
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1  such  distribution  is  for  a  term  certain  over  a  period  per- 

2  mitted  under  paragraph  (5). 


3  "(b)  Special  Rules  — 

4  "(1)  Excess  contributions. — If  all  or  a  por- 

5  tion  of  the  contributions  paid  by  an  individual  during 

6  any  taxable  year  to  a  qualified  individual  retirement 

7  account  are  not  deductible  under  section  219  (other  than 

8  by  reason  of  section  219(c)),  such  contributions  or 

9  portions  thereof  shall  be  treated  in  the  same  manner  as 

10  an  excess  contribution  within  the  meaning  of  section 

11  401(e)  (1) ,  and,  for  this  purpose,  section  401(e)  (2) 

12  and  (3)  shall  apply  as  if  such  individual  were  an 

13  owner-employee. 

14  "(2)  Community  property  laws —This  section 

15  shall  be  applied  without  regard  to  the  community  prop- 

16  erty  laws  of  any  State. 

17  "(3)  Employer  contributions. — An  employer 

18  may  maintain  and  may  contribute  to  qualified  individual 

19  retirement  accounts  for  his  employees  if,  with  respect 

20  to  each  employee's  account  for  such  employee's  taxable 

21  year — 

22  "(A)  the  employee  is  not  an  active  participant 

23  in  another  trust  or  plan  of  such  employer  which  is 

24  qualified  under  sections  401  (a),  404 (a)  (2),  or 

25  405(a), 
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1  "(B)   the  aggregate  employer  and  employee 

2  contributions  with  respect  to  such  account  do  not 

3  exceed  $1,000, 

4  "(C)  the  interest  of  such  employee  in  such 

5  account  is  nonforfeitable,  and 

6  "(D)   separate  records  are  maintained  for 

7  employer  and  employee  contributions. 

8  An  account  described  in  this  paragraph  shall  satisfy  the 

9  requirements  of  subsection  (a)  with  respect  to  each  indi- 

10  vidual  who  participates  and  shall  be  treated  as  such  in- 

11  dividual 's  separate  account,  except  that  the  employer  may 

12  pay  reasonable  administrative  expenses.  In  determining 

13  the  deductibility  of  employer  contributions  satisfying  the 

14  requirements  of  this  paragraph,  the  limitations  under 

15  section  404  shall  not  apply;  however,  any  amount  con- 

16  tributed  by  an  employer  to  such  an  account  during  the 

17  employee's  taxable  year  for  whom  the  account  is  main- 

18  tained  in  excess  of  the  limitation  contained  in  subpara- 

19  graph  (C)  shall  not  be  deductible,  but  shall  be  withdrawn 

20  from  the  account  by  the  employer  before  the  end  of  the 

21  •  taxable  year  of  the  employer  during  which  it  was  made, 

22  or  carried  over  to  the  succeeding  taxable  year  of  the  em- 

23  ployer,  during  which  year  it  shall  be  deductible  to  the  ex- 

24  tent  that  a  contribution  during  that  year  of  such  excess 
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1  amount  is  deductible.  Contributions  made  by  an  employer 

2  to  such  an  account  shall  be  taxable  to  the  participant  only 

3  as  provided  by  this  section. 

4  "(4)  Transfer    of   account   incident  to 

5  divorce. — The  transfer  of  an  individuals  interest  in  a 

6  qualified  individual  retirement  account  to  his  former 

7  spouse  under  a  divorce  decree  or  under  a  written  instru- 

8  ment  incident  to  such  divorce  shall  be  deemed  not  to  be  a 

9  taxable  transfer  by  such  individual  notwithstanding  any 

10  other  provision  of  this  subtitle,  and  such  interest  at  the 

11  time  of  the  transfer  shall  be  deemed  to  be  a  qualified 

12  individual  retirement  account  of  such  spouse,  and  not 

13  of  such  individual.  The  basis  of  such  account  to  such 

14  spouse  at  such  time  shall  be  deemed  to  be  the  same  as  the 

15  individual's  basis  at  such  time.  Thereafter  such  account 

16  for  purposes  of  this  subtitle  shall  be  treated  as  maintained 

17  for  the  benefit  of  such  spouse. 

18  "(c)  Treatment  as  Qualified  Trust  Benefiting 

19  Owner-Em floy ee. — Solely  for  purposes  of  subchapter  F, 

20  chapter  44,  and  subtitle  F,  a  qualified  individual  retirement 

21  account  shall  be  treated  as  a  trust  described  in  section  401  (a) 

22  which  is  part  of  a  plan  providing  contributions  or  benefits 

23  for  employees  some  or  all  of  whom  are  owner-employees 
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1  (as  defined  in  section  401  (c)  (3)  ) ,  the  individual  for  whose 

2  benefit  such  account  is  maintained  shall  be  treated  as  an 

3  owner-employee  for  whom  such  contributions  or  benefits  are 

4  provided,  and  the  person  holding  the  assets  of  such  qualified 

5  individual  retirement  account  shall  be  treated  as  the  trustee 

6  of  such  trust.  If  section  72(p)  (2)  (C )  applies  to  a  contri- 

7  bution  to  a  qualified  individual  retirement  account,  chapter 

8  44  shall  not  be  applied  to  such  contribution. 

9  "(d)  Taxability  of  Beneficiary  of  Qualified 

10  Individual  Retirement  Account. — 

11  "(1)  In  general. — Except  as  provided  in  para- 

12  graphs  (2)  and  (3),  the  amount  actually  paid,  dis- 

13  tributed.  or  made  available  to  any  payee  or  distributee 
11  by  a  qualified  individual  retirement  account  shall  be 

15  taxable  to  him  in  the  year  in  which  actually  paid  or 

16  distributed  under  section  72  (relating  to  annuities). 

17  "(2)  Recontributed  amounts— Amounts  paid 

18  or  distributed  by  a  qualified  individual  retirement  w- 

19  count  (except  amounts  distributed  pursuant  to  provisions 

20  of  the  governing  instrument)  and  meeting  the  require- 

21  ments  of  subsection  (a)  (>')))  shall  not  be  includible  in 

22  gross  income  in  the  year  paid  or  distributed  to  the  ex- 

23  tent  that  such  amounts  arc  not  subject  to  the  tax  imposed 
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1  by  section  72  (p)  (3)  by  reason  of  the  application  of 

2  section  72(p)(2)(C). 

3  "(3)  Applicability  of  section  7£(m).— Under 

4  regulations  prescribed  by  the  Secretary  or  his  delegate, 

5  an  individual  who  establishes  a  qualified  individual  re- 

6  tirement  account  shall  be  treated  as  an  employee  who  is 

7  an  owner-employee  for  purposes  of  applying  paragraphs 

8  (2)  and  (4)  of  section  72(m)   (relating  to  special 

9  rules  applicable  to  employee  annuities  and  distributions 

10  under  employee  plans ) . 

11  "(e)  Treatment  of  Nonqualified  or  Nonexempt 

12  Account. — If  for  the  preceding  taxable  year  of  a  trust  it 

13  was  described  in  subsection  (a)  and  was  exempt  from  tax 

14  under  section  501(a)  and  if  for  the  taxable  year  such  trust 

15  is  not  exempt  from  tax  under  section  501  (a),  the  fair  market 

16  value  of  the  account  at  the  beginning  of  the  taxable  year, 

17  reduced  by  any  contributions  of  the  individual  who  estab- 

18  lished  such  account  which  were  not  deductible  under  section 

19  219  (other  than  by  reason  of  section  219(c)),  shall  be 

20  included  in  the  gross  income  of  the  individual  who  estab- 

21  lished  such  account  or  his  beneficiary  as  if  the  assets  of  the 

22  trust  had  been  distributed  to  him  on  the  first  day  of  the 

23  taxable  year. 

24  "(f)  Special  Rule. — Solety  for  the  purpose  of  deter- 

25  mining  whether  section  72 (p)  (2)  (C)  applies  to  a  contribu- 
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1  tion  under  subsection  (a)(2)  or  to  an  amount  paid  or 

2  distributed  under  subsection  (d)(2),  the  requirement  of 

3  section  72(p)(l)  that  the  amount  paid  or  distributed  be 

4  received  before  age  59\  shall  not  apply. 

5  "(g)  Cross  References.— 

"(1)  For  excise  tax  on  a  qualified  individual  retirement 
account,  see  section  4960. 

"(2)  For  additional  tax  on  certain  distributions  from  a 
qualified  individual  retirement  account,  see  section 
72(p)." 


6  (c)  Treatment  of  Distributions  From  Indi- 

7  vidual  Retirement  Accounts — Section  72  (relating 

8  to  annuities)  is  amended — 

9  (1)  by  striking  out  subsection  (m)(l), 

10  (2)  by  inserting  after  "section  401(c)  (1)"  in  sub- 

11  section  (m)(2)  ",  or  under  section  219", 

12  (3)  by  striking  out  at  the  end  of  subsection  (m) 

13  (3)(A)(i)"or", 

14  (4)  by  striking  out  at  the  end  of  subsection  (m) 

15  (3)  (A)  (ii)  "participant."  and  inserting  in  lieu  thereof 

16  "participant,  or", 

17  (5)  by  inserting  after  subsection  (m)  (3)  (A)  (ii) 

18  the  following  new  clause — 

19  "(Hi)  purchased  by  a  trust  described  in 

20  section  408  ( a)  which  is  exempt  from  tax  under 

21  section  501(a).", 
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1  (6)  by  striking  out  subsection  (m)  (3)  (B )  and 

2  inserting  in  lieu  thereof: 

3  "(B)  Any  contribution  to  a  plan  described  in 

4  subparagraph  (A)(i)  or  a  trust  described  in  sub- 

5  paragraph  (A)(ii)  or  (Hi),  which  is  allowed  as  a 

6  deduction  under  section  404  or  section  219,  and  any 

7  income  of  a  trust  described  in  subparagraph  (A) 

8  (ii)  or  (Hi),  which  is  determined  in  accordance 

9  with  regulations  prescribed  by  the  Secretary  or  his 

10  delegate  to  have  been  applied  to  purchase  the  life 

11  insurance  protection  under  a  contract  described  in 

12  subparagraph  (A),  is  includible  in  the  gross  income 

13  of  the  participant  for  the  taxable  year  when  so 

14  applied.", 

15  (7)  by  inserting  after  "501  (a)"  in  subsection  (m) 

16  (4)  (A)  ",  a  trust  described  in  section  408(a)  which 

17  is  exempt  from  tax  under  section  501(a)", 

18  (8)  by  inserting  after  "501(a)"  in  subsection  (m) 

19  (4)  (B)       a  trust  described  in  section  408(a)  which 

20  is  exempt  from  tax  under  section  501(a)," ,  and 

21  (9)  by  redesignating  subsection  (p)  as  (q)  and 

22  inserting  after  subsection  (o)  the  following  new  sub- 

23  section : 

24  "(p)  Treatment  of  Certain  Premature  Distri- 


25  butions.— 
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1  "(1)  Application  of  subsection— This  sub- 

2  section  shall  apply  to  amounts  paid  or  distributed  by 

3  a  qualified  individual  retirement  account  described  in 

4  section  408(a)  which  is  exempt  from  tax  under  sec- 

5  Hon  501(a),  which  are  includible  in  the  gross  income 

6  of  the  distributee  or  payee  and  which  are  received  by 

7  him  before  the  individual  for  whose  benefit  such  account 

8  is  maintained  attains  the  aye  of  59 \  years. 

9  "(2)  Limitations. — This  subsection  shall  not  ap- 

10  ply  to  an  amount  described  in  paragraph  (1) — 

11  "(A)  paid  or  distributed  to  such  individual  on 

12  account  of  his  becoming  disabled  within  the  mean- 

13  ing  of  subsection  (m)  (7), 

14  "(B)  includible  in  gross  income  under  section 

15  72(m)(3)(B),or 

16  "(C)  paid  or  distributed  by  a  qualified  indi- 

17  vidua!  retirement  account  to  the  individual  for  whose 

18  benefit  such  account  is  maintained  if,  within  60  days 

19  after  receipt,  such  amount  is  contributed  in  full  to 

20  another  qualified  individual  retirement  account  for 

21  such  individuals  benefit. 

22  Subparagraph  (C)  shall  not  apply  to  an  amount  de- 

23  scribed  in  paragraph  (1)  which  is  paid  or  distributed 

24  to  an  individual  with  respect  to  whom  such  subpara- 

25  graph  applied  at  any  time  during  the  preceding  36- 
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1  month  period,  nor  shall  it  apply  unless  the  same  property 

2  (other  than  money)  received  in  such  payment  or  dis- 

3  tribution  is  contributed  to  such  other  qualified  individual 

4  retirement  account  for  such  individual's  benefit. 

5  "(3)  Amount  of  penalty. — If  an  individual  is 

6  required  to  include  in  gross  income  for  the  taxable  year 

7  an  amount  to  which  this  subsection  applies,  there  shall 

8  be  imposed,  in  addition  to  any  other  tax  imposed  by  this 

9  chapter,  a  tax  for  such  taxable  year  equal  to  30  percent 

10  of  such  amount.  The  tax  imposed  under  this  paragraph 

11  shall  not  be  reduced  by  any  credit  under  part  IV  of  sub- 

12  chapter  A  and  shall  not  be  treated  as  a  tax  imposed  by 

13  this  chapter  for  purposes  of  section  56 .". 

14  (d)  Excise  Tax  on  Excessive  Accumulations.— 

15  Subtitle  D    (relating  to  miscellaneous  excise   taxes)  is 

16  amended  by  adding  at  the  end  thereof  the  following  new 

17  chapter: 

18  "CHAPTER  43.— RETIREMENT  PLANS." 

"Sec.  Jf960.  Excise  tax  on  individual  retirement  accounts. 

19  "SEC.  4960.  EXCISE  TAX  ON  INDIVIDUAL  RETIREMENT 

20  ACCOUNTS. 

21  ( a)  Imposition  of  Tax.— There  is  hereby  imposed  for 

22  each  taxable  year  on  the  assets  of  a  qualified  individual  re- 

23  tirement  account  described  in  section  408(a)  which  is  exempt 

24  from  tax  under  section  501(a)  a  tax  equal  to  10  percent 
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1  of  an  amount  which  bears  the  same  ratio  to  the  fair  market 

2  value  of  the  total  assets  in  such  account  at  the  beginning 

3  of  the  taxable  year  as — 

4  "(1)  the  minimum  amount  required  to  be  distributed 

5  during  such  year  under  section  408(a)  (5)  or  (6)  (which- 

6  ever  applies),  reduced  (but  not  below  zero)  by  the  total 

7  amount  actually  distributed  during  such  year  by  the  account 

8  to  the  individual  for  whose  benefit  such  account  is  maintained 

9  or  his  beneficiary,  bears  to — 

10  "(2)  the  minimum  amount  required  to  be  distributed 

11  during  such  year  under  section  408(a)(5)  or  (6)  (which 

12  ever  applies) . 

13  "(b)  When  Applicable —The  tax  imposed  by  this  sec- 

14  Hon  shall  apply  only  for  taxable  years  beginning  after  the 

15  taxable  year  in  which  the  individual  who  established  such 

16  account  attains  the  age  of  70\  years. 

17  "(c)  Rules. — For  purposes  of  this  section,  the  minimum 

18  amount  required  to  be  distributed  during  a  year  under  section 

19  408(a)  (5)  or  (6)  shall  be  determined  under  regulations 

20  prescribed  by  the  Secretary  or  his  delegate.  In  the  case  of 

21  an  account  described  in  section  408(a)(8)  the  tax  shall  be 

22  computed  only  with  respect  to  each  individual  in  such 

23  account.  A  bond  described  in  section  409,  with  respect  to 

24  which  a  deduction  was  claimed  under  section  219,  shall  be 
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1  treated,  for  purposes  of  this  section,  as  a  qualified  individual 

2  retirement  account!' 

3  (e)   Limitation  on  Application  of  Sections 

4  402(a)  and  403(a)  in  the  Case  of  Certain  Contri- 

5  BUTIONS. — Subpart  A  of  Part  I  of  subchapter  D  of  chapter 

6  1  ( relating  to  general  rules)  is  amended  as  follows: 

7  (1)  Amendment  of  Section  402. — Section  402 

8  (a)  (relating  to  taxability  of  beneficiary  of  exempt  trust) 

9  is  amended — 

10  (A)  by  striking  out  in  the  first  sentence  of  para- 

H  graph  (1)  "and  (4)"  and  inserting  in  lieu  thereof  ", 

12  (4) ,  and  (6)",  and 

13  (B)  by  inserting  after  paragraph  (5)  the  fol- 

14  lowing  new  paragraph — 

15  "(6)  Individual  retirement  accounts.— In 
lg  the  case  of  an  employees9  trust  described  in  section  401 
17  (a),  which  is  exempt  from  tax  under  section  501(a), 
13  if  the  total  distributions  payable  with  respect  to  any 

19  employee  are  paid  to  him  within  1  taxable  year  of  the 

20  employee  (during  which  he  is  not  at  any  time  59\  years 

21  °f  a9e  or  older)  on  account  of  his  separation  from  the 

22  service  other  than  by  reason  of  his  death,  the  amount  of 

23  such  distribution,  to  the  extent  such  distribution  would  be 

24  includible  in  gross  income  but  for  the  provisions  of  this 

25  paragraph,  shall  not  be  includible  in  gross  income  in  the 
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1  year  paid  if,  no  later  than  the  60th  day  after  the  close  of 

2  the  taxable  year  in  which  such  amount  was  paid  to  him, 

3  such  otherwise  includible  amount  is  contributed  by  him 

4  in  full  to  one  or  more  qualified  individual  retirement 

5  accounts  described  in  section  408(a).  This  paragraph 
q  shall  not  apply  unless  the  same  property  (other  than 
7  money)  received  in  the  total  distribution  is  contributed. 
g  (2)  Amendment  of  Section  403.— Section 
9  403  (a)  is  amended — 

10  (A)  by  striking  out  in  the  first  sentence  of 

H  paragraph  (1)  "paragraph  (2)"  and  inserting  in 

12  Hcu  thereof  "paragraphs  (2),  and  (4)",  and 

13  (B)  by  inserting  after  paragraph  (3)  the  fol- 

14  lowing  new  paragraph — 

15  "(4)  Individual  retirement  accounts.— If— 
K5  U(A)  an  annuity  contract  is  purchased  by  an 

17  employer  for  an  employee  under  a  plan  described 

18  in  paragraph  (1)  ; 

19  "(B)  such  plan  requires  that  refunds  of  con- 

20  tributions  with  respect  to  annuity  contracts  pur- 

21  chased  wider  such  plan  be  used  to  reduce  subsequent 

22  premiums  on  the  contracts  under  the  plan;  and 

23  "(C)  the  total  amounts  payable  by  reason  of 

24  an  employee's  separation  from  the  service  other 

25  than  by  reason  of  death  are  paid  to  the  employee 
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1  ivithin  one  taxable  year  of  the  employee  (during 

2  which  he  is  not  at  any  time  59\  years  of  age  or 

3  older), 

4  then  the  amount  of  such  payments,  to  the  extent  such 

5  amounts  would  be  includible  in  gross  income  but  for  the 

6  provisions  of  this  paragraph,  shall  not  be  includible  in 

7  gross  income  in  the  year  paid  if,  no  later  than  the  60th 

8  day  after  the  close  of  the  taxable  year  in  which  such 

9  amounts  are  paid  to  him,  such  otherwise  includible 

10  amounts  are  contributed  by  Mm  in  full  to  one  or  more 

11  qualified  indivividual  retirement  accounts  described  in 

12  section  408(a).  This  paragraph  shall  not  apply  unless 

13  the  same  property  (other  than  money)  received  in  such 

14  payments  is  contributed.  The  Secretary  or  his  delegate 

15  shall  prescribe  such  regulations  as  he  may  deem  neces- 
1Q  sary  to  carry  out  the  purposes  of  this  paragraph." 

17  (f)  Individual  Retirement  Bond  Purchase  — 

13  Subpart  A  of  Part  I  of  subchapter  D  of  chapter  1  ( relating 

19  to  general  rules)  is  amended  by  adding  at  the  end  thereof  the 

20  following  new  section: 

21  "SEC.  409.  INDIVIDUAL  RETIREMENT  BOND  PURCHASES 

22  "(a)  Requirement  for  Qualification. — An  indi- 

23  viduaVs  purchase  of  United  States  bonds  described  in  sub- 

24  section  (b)  shall  constitute  a  qualified  individual  retire- 

25  ment  bond  purchase  under  this  section  if  contributions  (not 
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1  in  excess  of  an  amount  determined  under  section  219)  are 

2  used  solely  to  'purchase  for  the  individual  or  his  beneficiaries 

3  United  States  bonds  described  in  subsection  (b). 


4  "(b)  Bonds  to  Which  Applicable.— 

5  (1)  Characteristics  of  bonds. — This  section 

6  shall  apply  to  a  bond  issued  under  the  Second  Liberty 

7  Bond  Act,  as  amended,  which  by  its  terms,  or  by  regula- 

8  tions  prescribed  by  the  Secretary  under  such  Act — 

9  "(A)  provides  for  payment  of  interest,  or  in- 

10  vestment  yield,  only  upon  redemption; 

11  "(B)  provides  that  no  interest,  or  investment 

12  yield,  is  payable  if  the  bond  is  redeemed  within  12 

13  months  after  its  issuance; 

14  "(C)  provides  that  it  ceases  to  bear  interest,  or 

15  provide  investment  yield,  on  the  earlier  of — 

16  "(i)  the  date  on  which  the  individual  in 

17  whose  name  it  is  purchased  attains  the  age  of 

18  70\  years;  or 

19  "(H)  five  years  after  the  date  on  which 

20  such  individual  dies,  but  not  later  than  the  date 

21  or?  which  he  would  have  attained  age  70\  had 

22  he  lived; 

23  "(D)  may  be  purchased  only  in  the  name  of  an 

24  individual  described  in  subsection  ( a) ; 

25  "(E)  may  be  redeemed  before  the  death  of  the 
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1  individual  in  whose  name  it  is  purchased  only  if 

2  such  individual — 

3  "(i)  has  attained  the  age  of  59\  years, 

4  "(H)  has    become    disabled    (within  the 

5  meaning  of  section  72  (m)  (7 )  ) ,  or 

6  "(Hi)  redeems  the  bond  within  12  months 

7  after  its  issuance;  and 

8  "(F)  is  not  transferable. 

9  "(d)  Taxability  of  Holder  of  Qualified  Indi- 

10  vidual  Retirement  Bonds  — 

11  "(1)  Gross  income  not  to  include  bonds  at 

12  time  OF  distribution. — For  purposes  of  this  chapter, 

13  in  the  case  of  an  individual  purchasing  a  bond  described 

14  in  subsection  (b),  gross  income  does  not  include  any 

15  amount  attributable  to  the  receipt  of  such  bond.  Upon 

16  redemption  of  such  bond,  the  proceeds  shall  be  subject  to 

17  taxation  under  this  chapter,  but  the  provisions  of  section 

18  72  (relating  to  annuities,  etc.),  section  402  (relating  to 

19  taxability  of  beneficiary  of  employee's  trust),  and  section 

20  1232  ( relating  to  bonds  and  other  evidences  of  indebted- 

21  ness)  shall  not  apply. 

22  "(2)  Basis. — The  basis  of  any  bond  received  by  an 

23  individual  under  a  qualified  individual  retirement  bond 

24  purchase  shall  be  zero. 

25  "(3)  Bonds  deemed  redeemed. — For  purposes 
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1  of  paragraph  (1),  the  proceeds  of  a  bond  described  in 

2  subsection  (b)  shall  be  includible  in  gross  income  no  later 

3  than  the  taxable  year  in  which  the  individual  attains  the 

4  age  of  70\  years!\ 

5  (g)  Conforming  Amendments. — 

6  (1)    Retirement  income —Section  37(c)(1) 

7  ( defining  retirement  income)  is  amended — 

8  (A)  by  striking  out  subparagraph  (A)  and 

9  inserting  in  lieu  thereof  the  following  new  sub- 

10  paragraph: 

11  1  l(A)  pensions  and  annuities  including — 

12  "(i)  in  the  case  of  an  individual  who  is,  or 

13  has  been,  an  employee  within  the  meaning  of 
34  section  401(c)(1),  a  distribution  by  a  trust 

15  described  in  section  401(a)  which  is  exempt 

16  from  tax  under  section  501  ( a)  to  the  extent 

17  such  distribution  was  not  subject  to  the  tax  im- 

18  posed  by  section  72  (p)  (3),  and 

19  "(ii)  &  distribution  from  a  qualified  indi- 

20  vidual  retirement  account  described  in  section 

21  408(a)  which  is  exempt  from  tax  under  scc- 

22  tion  501(a)  to  the  extent  such  distribution  was 

23  not  subject  to  the  tax  imposed  by  section  72 

24  (p)(3);\ 

25  (B)    by    striking    out    subparagraph  (E) 
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1  and  inserting  in  lieu  thereof  the  following  new 

2  subparagraphs: 

3  "(E)  bonds  described  in  section  405(b)  which 

4  are  received — 

5  "(i)  under  a  qualified  bond  purchase  plan 

6  described  in  section  405(a), 

7  "  (H)  in  &  distribution  from  a  trust  de- 

8  scribed  in  section  401(a)   which  is  exempt 

9  from  tax  under  section  501(a),  or 

10  "(Hi)  from  a  qualified  individual  retire- 

11  ment   account   described  in   section  408(a) 

12  which  is  exempt  from  tax  under  section  501(a), 

13  or 

14  "(F)  bonds  described  in  section  409(a),  or". 

15  or". 

16  (2)  Adjusted  gross  income.— Section  62  (re- 

17  lating  to  definition  of  adjusted  gross  income)  (as 

18  amended  by  section  702(d)(2)  of  this  Act)  is  amended 

19  by  inserting  after  paragraph  (8)  the  following  new 

20  paragraph  : 

21  "(9)  Individual  retirement  savings— The 

22  deduction  allowed  by  section  219 '."' 

23  (3)  Basis  for  assets  held  for  qualified 

24  pension  plan  contracts —Section  801(g)  (7)  (re- 

25  lating  to  basis  of  assets  held  for  qualified  pension  plan 
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1  contracts)  is  amended  by  striking  out  "or  (D)"  and 

2  inserting  in  lieu  thereof  "(D),  or  (E)". 

3  (4)  Pension  plan  reserves. — Section  805(d) 

4  (1)  (relating  to  definition  of  pension  plan  reserves)  is 

5  amended  by  striking  out  "or"  at  the  end  of  subpara- 
q  graph  (C),  by  striking  out  "foregoing."  at  the  end  of 

7  subparagraph  (D)  and  inserting  in  lieu  thereof  "fore- 

8  going;  or",  and  by  adding  at  the  end  thereof  the  folloiv- 

9  ing  new  subparagraph: 

10  "(E)  purchased  under  contracts  entered  into 

H  with  trusts  which  (as  of  the  time  the  contracts  were 

12  entered  into)  were  deemed  to  be  qualified  individual 

13  retirement  accounts  described  in  section  408(a) 

14  which  are  exempt  from  tax  under  section  501(a)." 

15  (6)  Aver ag able  income. — Paragraph  (2)  (A) 

16  of  section  1302(a)  (relating  to  definition  of  averagable 

17  income)  is  amended,  by  inserting  "or  72 (p)  (3)"  after 

18  "section  72  (m)  (5)". 

19  (7)  Earned  income— Section  1348(b)(1)  (rc- 

20  lating  to  definition  of  earned  income)  is  amended  by 

21  inserting  ",  72 (p)  (3)"  after  "72 (n)". 

22  (h)  Clerical  Amendments.— 

23  (1 )  The  table  of  sections  for  part  VII  of  subchapter 

24  B  of  chapter  1  is  amended  by  striking  out  the  item  re- 
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1  lating  to  section  219  and  inserting  in  lieu  thereof  the 

2  following: 

"Sec.  219.  Retirement  savings. 
"Sec.  220.  Cross  references.'''' 

3  (2)  The  table  of  sections  for  subpart  A  of  part  I  of 

4  subchapter  D  of  chapter  1  is  amended  by  adding  at  the 
.*>         end  thereof  the  following  new  item : 

"Sec.  Jf08.  Individual  retirement  accounts." 
#  (3)  The  table  of  sections  for  subpart  A  (designated 

7  as  such  by  section  201(c)  of  this  Act)  of  part  I  of  sub- 

8  chapter  D  is  amended  by  adding  at  the  end  thereof  the 

9  following  new  item: 

"Sec.  409.  Qualified  individual  bond  purchases". 

10  (4)  The  table  of  chapters  of  subtitle  D  is  amended 

1 1  by  adding  at  the  end  thereof  the  following  new  item: 

"Chapter  1$.  Retirement  plans.". 

14  (i)  Effective  Date. — The  amendments  made  by  this 

15  section  shall  apply  to  taxable  years  beginning  after  December 

16  31,1973. 

17  SEC.  702.  CERTAIN  PLANS. 

18  (a)  Certain  Defined  Benefit  Plans— Section  401 

19  (relating  to  qualified  pension,  etc.  plans)  is  amended — 

20  (1)  by  inserting  at  the  end  of  subsection  (a)  the  fol- 

21  lowing  new  paragraphs: 

22  "(12)  In  the  case  of  a  trust  which  is  a  part  of  a 
2%  defined  benefit  plan,  the  plan  of  which  such  trust  is  a  part 
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1  satisfies  the  requirements  of  subsections  (j)  and  (k). 

2  "(13)  A  trust  forming  part  of  a  plan  which  pro- 

3  vides  contributions  or  benefits  for  employees,  some  or 

4  all  of  whom  are  proprietary  employees,  shall  constitute 

5  a  qualified  trust  under  this  section  only  if  the  require- 

6  ments  of  section  412  are  satisfied." , 

7  (2)  by  striking  out  the  first  sentence  of  subsection 

8  (d)(1)  and  inserting  in  lieu  thereof  the  following: 

9  "In  the  case  of  a  trust  which  is  created  on  or  after 

10  the  date  of  the  enactment  of  this  subsection,  or  which  was 

11  created  before  such  date  but  is  not  exempt  from  tax  under 

12  section  501(a)  as  an  organization  described  in  sub- 

13  section  (a)  on  the  day  before  such  date,  the  assets  thereof 

14  are  held  by  a  bank  or  other  person  who  demonstrates 

15  to  the  satisfaction  of  the  Secretary  or  his  delegate  that 

16  the  manner  in  which  he  will  hold  such  assets  will  be 

17  consistent  with  the  requirements  of  this  section.  Notwith- 

18  standing  the  requirements  of  the  preceding  sentence,  a 

19  person  (including  the  employer)  other  than  the  trustee 

20  of  custodian  so  holding  plan  assets  may  be  granted, 

21  under  the  trust  instrument,  the  power  to  control  the 

22  investment  of  the  trust  funds  either  by  directing  invest- 
2:{  ments  (including  reinvestments,  disposals,  and  ex- 
24  changes)  or  by  disapproving  proposed  investments  (in- 
2f>  eluding  reinvestments,  disposals,  or  exchanges)!',  and 
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1  (4)  by  redesignating  subsection  (j)  as  (I)  and  in- 

2  serting  after  subsection   (i)   the  following  new  sub- 

3  sections: 

4  "(j)  Certain  Defined  Benefit  Plans  — 

5  "(1)  A  trust  which  is  a  part  of  a  defined,  benefit 
q  plan  which  provides  benefits  for  employees,  some  or  all 

7  of  whom  are  employees  within  the  meaning  of  subsection 

8  (c)(1)  or  proprietary  employees  within  the  meaning  of 

9  section  412(b)  (1) ,  shall  not  constitute  a  qualified  trust 
10  under  this  section  unless  the  plan  of  which  such  trust  is  a 
H  part  provides  that  the  basic  benefit  accruing  for  each  sep- 

12  arate  plan  year  of  participation  by  such  an  employee 

13  shall  not  exceed  the  product  of  the  compensation  of  such 

14  employee  under  the  plan  for  such  year  ( not  in  excess  of 

15  $50,000)  and  the  percentage  shown  on  the  following 

16  table  corresponding  to  his  age  at  the  time  his  current 

17  period  of  participation  began : 


"Age  attained  at  participation  Percentage 

30  or  less   6.5 

35    64 

40    44 

45    S.6 

50    3.0 

55    2.5 

GO  or  over   2.0 


18  For  purposes  of  this  subsection,  the  term  'basic  benefit' 

19  means  a  benefit  in  the  form  of  a  straight  life  annuity 

20  commencing  at  the  later  of  age  65,  or  5  years  from  the 

21  time  the  participant's  current  period  of  participation 
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1  began,  under  a  plan  which  provides  no  ancillary  benefits 

2  and  to  which  employees  do  not  contribute.  The  Secretary 

3  or  his  delegate  shall  prescribe  regulations  under  which 

4  the  percentages  shown  on  such  table  shall  be  adjusted 

5  for  plans  which  do  not  meet  the  conditions  described  in 

6  the  preceding  sentence  and  under  which  percentages  for 

7  ages  between  those  shown  on  the  table  shall  be  deter- 

8  mined.  After  December  31,  1977,  the  Secretary  or  his 

9  delegate  may,  by  regulations,  prescribe  revised  percent- 

10  ages  to  be  used  in  lieu  of  the  percentages  shown  in  the 

11  table  provided  by  this  subsection.  Such  percentages  shall 

12  be  revised  by  the  Secretary  or  his  delegate  on  the  basis  of 

13  changes  in  prevailing  interest  and  mortality  rates  occur- 

14  ring  after  1973. 

15  "(2)  Aggregation  of  plans— For  purposes  of 

16  this  subsection — 

17  "(A)  Defined  benefit  plans.— If  a  defined 
IS               benefit  plan  provides  benefits  for  an  owner-employee 

19  of  a  trade  or  business  who  controls,  or  for  two  or 

20  more  owner-employees  who  together  control,  one  or 

21  more  other  trades  or  businesses,  that  defined  benefit 

22  plan  and  all  defined  benefit  plans  established  with  re- 

23  spect  to  such  other  trades  or  businesses  shall  be  con- 

24  sidered  as  a.  single  plan. 

25  "(B)  Defined  contribution  plans.— If  a 
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1  defined  contribution  plan  provides  for  contributions 

2  from  an  owner-employee  of  a  trade  or  business  who 
«']  controls,  or  for  two  or  more  owner-employees  who 

4  together  control,  one  or  more  other  trades  or  busi- 

5  nesses,  that  defined  contribution  plan  and  all  defined 

6  contribution  plans  established  with  respect  to  such 

7  other  trades  or  businesses  shall  be  considered  as  a 

8  single  plan. 

<)  "( C)  Rules. — For  purposes  of  this  paragraph, 

10  the  term  'owner-employee'  also  includes  an  individ- 

}  l  ual  who  is  a  proprietary  employee  ( as  defined  in 

12  section  412(c)  (1)),  and  the  terms  'control  and 

13  .      'controls'  have  the  same  meaning  as  they  have  in 

14  subsection  (d)(9).  An  owner-employee  who  is  a 
If)  participant  in  both  types  of  plans  (described  in  sub- 
Ki  paragraphs  (A)  and  (B))  shall  be  treated,  under 
17  regulations  prescribed  by  the  Secretary  or  his  dele- 

gate,  as  if  he  were  a  participant  in  only  one  such 

\i)  type  of  plan. 

20  "(3)  Reduction  of  benefits. — In  the  case  of  an 

21  owner-employee  or  proprietary  employee  ivho  is  covered 

22  %  a  defined  benefit  plan  to  which  this  subsection  ap- 

23  plies,  as  well  as  a  defined  contribution  plan,  if  for  a 

2  i  taxable  year  a  deduction  is  allowable  under  section  404 

f*°  ■* 

20  (&)(9)  for  a  contribution  with  respect  to  such  owner- 
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1  employee,  then  for  the  plan  year  of  a  defined  benefit  plan 

2  ending  with  or  within  such  taxable  year,  in  applying  this 

3  subsection  the  percentage  determined  under  paragraph 

4  (1)  shall  be  the  percentage  determined  under  such  para- 

5  graph  (without  regard  to  this  paragraph)  multiplied  by 

6  the  excess  of  1  over  a  fraction — 

7  "(A)  the  numerator  of  which  is  the  amount  so 

8  allowable  under  section  404  (a)(9),  and 

9  "(B)  the  denominator  of  which  is  the  limitation 

10  determined  under  section  404(a)(9)  with  respect  to 

11  such  individual. 

12  "(4)  Special  rules— Section  404(e)  (relating 

13  to  special  limitations  for  self-employed  individuals) 

14  shall  not  apply  to  a  trust  to  which  this  subsection  applies. 

15  A  trust  to  which  this  subsection  applies  shall  not  be  a 
10  qualified  trust  unless  the  plan  of  which  it  is  a  part  meets 

17  the  requirements  of  subsection  (a)(4)  without  taking 

18  into  account  for  any  purpose  contributions  or  benefits 

19  under  chapter  2  (relating  to  tax  on  self -employment 

20  income),  chapter  21   (relating  to  Federal  Insurance 

21  Contributions  Act),  title  II  of  the  Social  Security  Act, 

22  or  any  other  Federal  or  State  law. 

"(k)  Limitation  on  Benefits  Under  Defined 


24  BENEFIT  Plan. — .1  trust  which  is  a  part  of  a  defined  bene- 
2i>    fit  plun  shall  not  constitute  a  qualified  trust  under  this  section 


1027 


248 

1  if,  under  the  plan  of  which  such  trust  is  a  part,  the  benefit 

2  under  the  plan,  together  with  the  benefits  under  all  other  de- 

3  fined  benefit  plans  ( whether  or  not  terminated)  of  the  em- 

4  ployer,  exceeds  100  percent  of  the  participant's  average  com- 

5  pensation  from  the  employer  which  is  includible  in  the  gross 

6  income  of  the  participant  ( determined  without  regard  to  sec- 

7  tion  911)  for  the  period  of  3  consecutive  taxable  years  of 

8  the  participant  for  which  his  compensation  from  the  em- 

9  ployer  is  the  greatest.  For  purposes  of  this  subsection,  if  the 

10  benefits  provided  under  a  pension  plan  are  not  in  the  form  of 

11  a  straight  life  annuity  commencing  at  age  65  adjusted  for 

12  fluctuations  in  the  cost  of  living  under  a  plan  to  which  em- 

13  ployees  do  not  contribute,  which  provides  no  ancillary  benefits, 

14  the  100  percent  limit  provided  by  the  preceding  sentence  shall 

15  be  adjusted,  in  accordance  with  regulations  prescribed  by  the 

16  Secretary  or  his  delegate  to  reflect  such  other  form.  In  the 

17  case  of  a  participant  in  a  defined  benefit  plan  who  is  also  a 

18  participant  in  a  money  purchase  pension  plan  with  respect  to 

19  the  same  employment,  the  limitation  determined  under  this 

20  subsection  shall  be  the  100  percent  limitation  (as  adjusted 

21  pursuant  to  the  preceding  sentence),  multiplied  by  the  excess 

22  of  one  over  a  fraction — 

23  "(1)  the  numerator  of  which  is  the  percentage  of 

24  compensation  contributed  under  the  money  purchase  pen- 

25  sion  plan  (but  not  greater  than  20) ,  and 
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1  "(2)  the  denominator  of  which  is  20. 

2  The  percentage  limitation  applicable  to  an  employee  who 

3  has  been  an  active  participant  in  the  plan  for  fewer  than  10 

4  full  plan  years  shall  be  the  percentage  limitation  otherwise 

5  determined  under  this  subsection,  multiplied  by  a  fraction, 
q  the  numerator  of  which  is  the  number  of  such  full  years  and 
7  the  denominator  of  which  is  10." 


3  (3)  by  striking  out,  at  the  end  of  subsection  (d) 

9  (9)(B)(i)  "or",  by  striking  out  at  the  end  of  subsec- 

10  tion  (d)  (9)  (B)  (ii)  "partnership."  and  inserting  in 

H  lieu  thereof  "partnership,  or" ,  and  by  inserting  after 

12  subsection  (d)  (9)  (B)  (ii)  the  following  new  clause: 

13  "(Hi)  in  the  case  of  a  corporation,  own, 

14  or  are  considered  as  owning,  within  the  mean- 
lb  ing  of  section  1563(e),  stock  possessing  50  per- 

16  cent  or  more  of  the  total  combined  voting  power 

17  of  all  classes  of  stock  entitled  to  vote  or  50  per- 

18  cent  or  more  of  the  total  value  of  shares  of 

19  stock  of  the  corporation ." 

20  (b)  Plans  of  Proprietary  Employees.— Subpart 


21  B  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  special 

22  rules),  as  added  by  section  201  and,  amended  by  section  221, 

23  is  amended  by  inserting  at  the  end  thereof  the  following 

24  new  section: 
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1  "SEC.  412.  PLAN  OF  PROPRIETARY  EMPLOYEE. 

2  "(a)  General  Rule. — In  the  case  of  a  plan  which 

3  provides  contributions  or  benefits  for  employees  some  or  all 

4  of  whom  are  proprietary  employees  (as  defined  by  subsec- 

5  tion  (c)  ) — 

6  11  (1)  the  first  and  second  sentences  of  section  401 

7  (a)  ('^ )  shall  not  apply,  but  such  plan  shall  not  be  con- 

8  sidered  discriminatory  within  the  meaning  of  section  401 

9  (a)(4)  merely  because  the  contributions  or  benefits  of  or 
10  on  behalf  of  employees  under  the  plan  bear  a  uniform 
H  relationship  to  the  total  compensation,  or  the  basic  or 

12  regular  rate  of  compensation,  of  such  employees, 

13  "(2)  a  trust  ivhich  is  a  part  of  such  plan  shall  not 

14  constitute  a  qualified  trust  under  section  401(a)  unless 

15  the  plan  satisfies  the  requirements  of  section  401(a)(9), 

16  "(3)  the  provisions  of  section  72  (n),  101  (b)  (3), 

17  and  404  (e)  shall  apply,  and 

18  "(4)  section  401(e)  (without  regard  to  paragraph 

19  (2)  (E)  )  shall  apply  if  such  plan  is  not  a  defined  bene- 

20  fit  plan  but  excess  contributions  shall  be  repaid  to  the 

21  proprietary  employee  on  whose  behalf  they  were  made. 

22  For  purposes  of  paragraph  (1),  the  compensation  of  a  pro- 

23  prietary  employee  taken  into  account  shall  not  exceed  $100,- 

24  000  per  year,  and  the  basic  or  regular  rate  of  compensation 

25  of  such  an  employee  taken  into  account  shall  not  exceed  the 
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1  rate  equivalent  to  compensation  at  a  rate  of  $100,000  per 

2  year  paid  in  equal  instalments  over  the  year.  The  provisions 

3  referred  to  in  paragraphs  (2),  (3),  and  (4)  shall  be  applied 

4  as  if  each  proprietary  employee  were  an  employee  within  tlie 

5  meaning  of  section  401  (c)(1). 

6  "(b)  Special  Rule. — In  the  case  of  a  plan  which  pro- 

7  vides  contributions  or  benefits  for  a  proprietary  employee 

8  who  would  be  a  proprietary  employee  if  l10  percent'  were  sub- 

9  stituted  for  l2  percent'  in  subsection  (c)  and  the  25  percent 

10  test  therein  were  disregard — 

11  "(1)  a  trust  which  is  a  part  of  such  plan  shall  not 

12  constitute  a  qualified  trust  under  section  401(a)  unless 

13  the  plan  satisfies  the  requirements  of — 

j ^  "(A)  in  the  case  of  a  plan  which  is  not  a  defined 

15  benefit  plan,  paragraph  (5)  of  subsection  401(d) 

1{;  (without  regard  to  subparagraph  (C)  thereof),  and 

!7  "(B)  paragraph  (6)  of  section  401(d);  and 

18  "(2)  section  72  (m)  ( 4)  shall  apply. 

19  The  provisions  of  this  subsection  shall  be  applied  as  if  each 

20  proprietary  employee  to  whom  this  subsection  applies  were  an 

21  owner-employee  within  the  meaning  of  section  401(c)(3). 

22  "(c)  Definitions. — For  purposes  of  this  section  and 

23  section  401 — 

24  "(1)  Proprietary  employee —The  term  'pro- 

25  prietary  employee'  means  an  individual  who  owns,  or  is 
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1  considered  as  owning,  within  the  meaning  of  section  1563 

2  (e),  stock  possessing  2  percent  or  more  of  the  total  com- 

3  bined  voting  power  of  all  classes  of  stock  entitled  to  vote 

4  or  2  percent  or  more  of  the  total  value  of  shares  of  stock 

5  of  the  corporation  if  the  total  of  the  present  value  of  the 

6  accrued  benefits,  of  all  such  employees  who  are  active 

7  participants  in  the  plan,  derived  from  employed  contri- 

8  buttons  (within  the  meaning  of  section  411(b)  (2) ) 

9  exceeds  25  percent  of  the  present  value  of  such  accrued 

10  benefits  for  all  active  participants  in  the  plan. 

11  For  purposes  of  this  paragraph,  in  the  case  of  a  profit- 

12  sharing  or  stock  bonus  plan,  the  rules  of  section  1563(e) 

13  shall  be  applied  without  respect  to  paragraph  (3)(C) 

14  thereof.  To  the  extent  provided  in  regulations  prescribed 

15  by  the  Secretary  or  his  delegate,  such  term  also  means 

16  an  individual  who  has  been  a  proprietary  employee 

17  within  the  meaning  of  the  preceding  sentence.  The  Sec- 

18  retary  or  his  delegate  is  authorized  to  prescribe  by  regu- 

19  lotions  the  actuarial  assumptions  to  be  applied  in  com- 

20  pitting  accrued  benefits  for  purposes  of  this  paragraph 

21  and  the  time  at  which  the  present  value  of  such  benefits 

22  is  determined. 

23  "(2)  Aggregation  of  plans— For  purposes  of 

24  this  subsection — 

25  "(A)  Defined  benefit  plans— If  a  defined 


1032 


253 

1  benefit  'plan  provides  benefits  for  a  proprietary  em- 

2  ployee  of  a  trade  or  business  who  controls,  or  for 

3  two  or  more  proprietary  employees  who  together 

4  control,  one  or  more  other  trades  or  businesses,  that 

5  defined,  benefit  plan  and  all  defined  benefit  plans  es- 

6  tablished  with  respect  to  sucli  other  trades  or  busi- 

7  nesscs  shall  be  considered  as  a  single  plan. 

8  "(B)  Defined  contribution  plans— If  a 

9  defined  contribution  plan  provides  for  contributions 

10  from  a  proprietary  employee  of  a  trade  or  business 

11  who  controls,  or  for  two  or  more  proprietary  em- 

12  ployees  of  a  trade  or  business  who  together  control, 

13  one  or  more  other  trades  or  businesses,  that  defined 

14  contribution  plan  and  all  defined  contribution  plans 

15  established  with  respect  to  such  other  trades  or  busi- 

16  nesses  shall  be  considered  as  a  single  plan. 

17  "(C)  Rules. — If  any  such  proprietary  em- 

18  ployee  is  an  owner-employee  (within  the  meaning  of 

19  section  401(c)  (3) )  of  a  trade  or  business  and  is  a 

20  participant  in  a  defined  benefit  or  a  defined  contri- 

21  bution  plan  established  with  respect  to  that  trade  or 

22  business,  such  plan  shall  be  taken  into  account  under 

23  subparagraph  (A)  or  (B),  whichever  is  applicable, 

24  for  purposes  of  this  paragraph.  A  proprietary  em- 
27)  ployee  who  is  a  participant  in  both  types  of  plans 
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1  (described  in  subparagraphs  (A)  and  (B))  shall 

2  be  treated,  under  regulations  prescribed  by  the  Sec- 

3  retary  or  his  delegate,  as  if  he  were  a  participant 

4  in  only  one  such  type  of  plan. 

5  U(D)  Control. — For  purposes  of  subpara- 
(i  graph  (A),  a  proprietary  employee,  or  two  or  more 

7  proprietary  employees,  shall  be  considered  to  con- 

8  trol  a  trade  or  business  if  such  proprietary  em- 

9  ployee,  or  such  two  or  more  proprietary  employees 

10  together — 

11  "(i)  own  the  entire  interest  in  an  unincor- 

12  porated  trade  or  business, 

13  ?'.( ii)  in  the  case  of  a  partnership,  own  more 

14  than  50  percent  of  either  the  capital  interest  or  the 

15  profits  interest  in  such  partnership,  or 

16  "( Hi)  in  the  case  of  a  corporation,  own  (or 

17  are  considered  as  owning,  within  the  meaning  of 
lg  section  1563(e))  more  than  50  percent  of  the  total 

19  combined  voting  power  of  stock  entitled  to  vote  or 

20  more  than  50  percent  of  the  total  value  of  shares 

21  of  stock  of  the  corporation. 

22  For  purposes  of  subparagraph  (B),  a  proprietary  em- 

23  ployee,  or  two  or  more  proprietary  employees,  shall  be 

24  treated  as  owning  any  interest  in  a  partnership  which  is 

25  owned,  directly  or  indirectly,  by  a  partnership  which 
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1  such  proprietary  employee,  or  such  two  or  more  proprie- 

2  tary  employees,  are  considered  to  control  within  the  mean- 
's        ing  of  the  preceding  sentence". 

4  ( c)  Repeal  of  Section  1379. — Subchapter  S  of  chap- 

5  ter  1  is  amended  by  striking  out  section  1379. 

6  (d)  Conforming  Amendments.— 

7  (1)  The  table  of  sections  for  subchapter  S  of  chapter 

8  1  is  amended  by  striking  out  the  last  item  in  the  table. 

9  (2)  Section  62  (relating  to  adjusted  gross  income) 

10  is  amended  by  striking  out  paragraph  (9). 

11  (e)  Clerical  Amendment. — The  table  of  sections  for 

12  subpart  B  of  part  I  of  subchapter  D  of  chapter  1  ( relating 

13  to  special  rules),  as  added  by  section  221  and  amended  by 

14  section  231,  is  amended  by  adding  at  the  end  thereof  the 

15  following  new  item: 

"Sec.  4J%-  Plan  of  a  proprietary  employee.". 

16  (f)  Effective  Date.— 

17  (1)  General  rule. — Except  as  provided  in  para- 

18  graphs  (2)  and  (3),  the  amendments  made  by  this  sec- 

19  tion  shall  apply  to  plan  years  beginning  after  December 

20  31,1973. 

21  (2)  In  the  case  of  a  plan  in  existence  on  July  24, 

22  1973,  the  amendments  made  by  this  section  shall  apply — 

23  (A)  to  plan  years  beginning  after  December  31, 

24  197T),  or, 
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1  (B)  if  later,  the  earlier  of  plan  years  beginning 

2  after — 

3  (i)  the  termination  of  the  agreement  pur- 

4  suant  to  which  the  plan  is  maintained,  which 

5  the  Secretary  of  the  Treasury  or  his  delegate 

6  finds  to  he  a  collective  bargaining  agreement, 

7  between  employee  representatives  and  one  or 

8  more  employers,  in  effect  on  July  24,  1973,  or 

9  (it)  December  31,  1980. 

10  For  purposes  of  clause  (i),  the  date  on  which  an  . 

11  agreement  terminates  shall  be  determined  without 

12  regard  to  any  extension  thereof  agreed  to  after 

13  •    July  24,  1973. 

14  (3)  In  the  case  of  a  plan  in  existence  on  July  24, 

15  1973,  the  second  sentence  of  section  401  (j)  (4)  (as 

16  added  by  this  section)  shall  apply  only  with  respect  to 

17  plan  years  beginning  after  December  31,  1979. 

18  SEC.  703.  TAXATION  OF  CERTAIN  LUMP-SUM  DISTR1BU- 

19  TIONS. 

20  (a)  Amendment  of  Section  72 (n)  .—Section  72 (it) 

21  ( relating  to  total  distributions)  is  amended  by — 

22  (1)  striking  out  the  portion  of  paragraph  (2)  pre- 

23  ceding  "applies"  the  first  time  it  appears  and  inserting 

24  in  lieu  thereof  the  following: 

25  11  (2)  Certain  employees.— In  any  case  to  which 

26  this  paragraph" , 
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1  (2)  inserting  after  paragraph  (B)  of  such  para- 

2  graph    the   following:    "This   paragraph    applies  to 

3  amounts  to  which  this  subsection  applies  which  are  dis- 

4  tributed  or  paid  ivith  respect  to  an  individual  who  is  an 

5  employee  (within  the  meaning  of  section  401(c)  (1) ) 
q  or  a  proprietary  employee  ( within  the  meaning  of  sec- 

7  tion  412(c)  (1) )  if  the  number  of  plan  years  such  indi- 

8  vidual  was  such  an  employee  under  the  plan  under 

9  which  such  amounts  are  distributed  or  paid  exceeds  50 
±0  percent  of  the  number  of  plan  years  for  which  he  was  a 
H  participant  in  such  plan" , 

12  (3)  striking  out  "this  subsection'  in  paragraph  (3) 

13  and  inserting  in  lieu  thereof  "paragraph  (2)",  and 

14  (4)  striking  out  paragraph  (4)  and  inserting  in 

15  lieu  thereof  the  following: 

16  "(4)  Determination  of  tax  on  certain  total 

17  distributions. — Notwithstanding  any  other  provisions 

18  of  this  chapter,  except  as  provided  in  paragraph  (5), 

19  the  tax  on  amounts  to  which  this  subsection  (other  than 

20  paragraph  (2))  applies  is  15  times  the  product  of — 

21  "(A)  the  tax    (determined  by  applying  the 

22  rates  contained  in  the  table  in  section  1(c))  that 

23  would  result  if  the  taxable  income  of  the  recipient 

24  were  one-fifteenth  of  the  excess  of 
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1  "(i)  the  sum  of  the  amount  to  which  this 

2  paragraph  applies  and  the  portion  of  the  di$- 

3  tribution  or  payment  which  receives  capital 

4  gains  treatment  under  section  402(a)(2)  or 

5  403(a)(2)(A),  over 

6  "(ii)  the  minimum  distribution  allowance, 

7  multiplied  by 

8  u(Br)Ta  fraction,  the  numerator  of  which  is  the 

9  number  of  calendar  years  after  1973  the  recipient 

10  was  an  active  participant  in  the  plan  and  the  denom- 

11  inator  of  which  is  the  total  number  of  calendar  years 

12  the  recipient  was  an  active  participant  in  the  plan. 

13  For  purposes  of  this  paragraph,  the  minimum  distribu- 
te tion  allowance  is  one-half  of  the  first  $20,000  of  the  sum 

15  referred  to  in  clause  (i),  reduced  (but  not  below  zero) 

16  by  20  percent  of  the  excess  of  such  sum  over  $20,000. 

17  "(5)  Multiple  distributions-. — If  an  individual 

18  receives  more  than  one  distribution  to  which  paragraph 

19  (4)  applies  during  a  period  of  6  consecutive  taxable 

20  years  of  that  individual,  the  tax  payable  on  the  second 

21  or  subsequent  such  distributioii  shall  be  determined,  un- 

22  der  regidations  prescribed  by  the  Secretary  or  his  dele- 

23  gate,  by  applying  the  provisions  of  paragraph  (4)  to  the 

24  aggregate  amount  of  all  such  distributions  within  such 

25  period  and  reducing  the  amount  of  the  tax  so  determined 
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1  by  the  amount  of  tax  paid  with  respect  to  prior  distribu- 

2  tions  within  the  period.  For  purposes  of  this  paragraph, 

3  such  distributions  shall  be  aggregated  without  regard  to 

4  the  source  of  such  distributions, 

5  "(6)  Community  property  laws. — The  pro- 
(j  visions  of  paragraphs  (4)  and  (5)  shall  be  applied 

7  without  regard  to  the  community  property  laws  of  any 

8  State. 

9  "(7)  Annuities. — For  purposes  of  paragraphs 

10  (4)  and  (5),  the  distribution  of  an  annuity  shall  be 

11  treated  as  a  distribution  in  an  amount  equal  to  the  cash 

12  value  of  such  annuity  on  the  date  of  distribution.^ . 

13  (b)  Amendment  of  Section  402— Section  402(a) 
14.    ( relating  to  taxability  of  beneficiary  of  exempt  trust)  is 

15  amended  by  striking  out  paragraph  (5)  and  inserting  in 

16  lieu  thereof  the  following: 

17  "(5)  Phase  out  of  capital  gains  treat- 

18  MENT. — The  first  sentence  of  paragraph  (2)  shall  apply 

19  to  a  distribution  paid  after  December  31,  1973,  only  to 

20  the  e.rtent  that  it  does  not  exceed  such  distribution  (re- 

21  duced  in  accordance  with  such  sentence)  multiplied  bg  a 

22  fraction,  the  numerator  of  which  is  the  number  of  full 

23  years  of  active  participation  by  the  employee  in  sue& 

24  plan  for  plan  years  beginning  before  January  1,  1974, 
27)  and  the  d<  nominator  of  which  is  the  number  of  full  years 
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1  of  active  participation  by  the  employee  in  such  plan  " 

2  (c)  Amendment  of  Section  403. — Section  403(a) 

3  ( relating  to  taxability  of  beneficiary  under  a  qualified  annuity 

4  plan)  is  amended  by  striking  out  paragraph  (2)(C)  in- 

5  serting  in  lieu  thereof  the  following: 

6  "(C)  Phase  out  of  capital  gains  treatment. — 

7  Subparagraph    (A)    shall   apply   to   a  payment 

8  paid  after  December  31,  1973,  only  to  the  extent 

9  that  it  does  not  exceed  such  payment  ( reduced  in 

10  accordance  with  such  subparagraph)  multiplied  by 

11  a  fraction,  the  numerator  of  which  is  the  number  of 

12  full  years  of  eictive  participation  by  the  employee  in 

13  such  plan  for  plan  years  beginning  before  January 

14  1,  1974,  and  the  denomination  of  which  is  the  num- 

15  ber  of  full  years  of  active  participation  by  the  em- 

16  ployer  in  such  plan" 

17  (d)  Conforming  Amendments. — 

18  (1)  Annuities.- -Section  72  (m)  (5)  (relating  to 

19  penalties  applicable  to  certain  amounts)  is  amended  by 

20  striking  "(3)"  in  subparagraph  (D)  thereof  and  in- 

21  serting  a(4)". 

22  (2)  Income  Averaging— Section  1304(b)  (re- 

23  latin g  to  special  rules)  is  amended  by  striking  para- 

24  graph   (2)   thereof  and  inserting  in  lieu  thereof  the 

25  following  new  paragraph: 


25-028  O  -  76  -  vol.  1  -  69 
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1  "(2)  section  72  (n)  (4)  (relating  to  determination  of 

2  tax  on  certain  total  distributions)  and  section  72 (n)  (5) 

3  ( relating  to  multiple  distributions),". 

4  (e)  Effective  Dates. — The  amendments  made  by  this 

5  section  shall  take  effect  on  January  1,  1974. 

6  SEC.  704.  CONTRIBUTIONS    ON    BEHALF    OF  SELF-EM- 

7  PLOYED   INDIVIDUALS   AND  PROPRIETARY 

8  EMPLOYEES. 

9  (a)  Be)  'ision  of  Limit  a  tioxs  — 

10  (1)  Limit  ox  deductions— Section  404(e)  ( ve- 
il lating  to  deduction  limitations)  is  amended  by — 

12  (A)  striking  out  "$2,500,  or  10  percent"  in 

13  paragraphs  (1)  and  (2)  (A)  and  inserting  in  lieu 

14  thereof  "$7,500,  or  15  percent" , 

15  (B)  striking  out  "whichever  is  the  lesser"  in 
1G  paragraphs  (1)  and  (2)  (A)  and  inserting  in  lieu 

17  thereof  "whichever  is  the  lesser,  or  the  minimum  de- 

18  ductible  amount  described  in  paragraph  (4).",  and 

19  (C)  by  inserting  after  paragraph  (3)  the  fol- 

20  lowing  new  paragraph : 

21  "(4)  Minimum  deductible  amount. — For  pur- 

22  poses  of  this  subsection,  the  minimum  deductible  amount 

23  for  any  employee  is  the  lesser  of — 

24  "(A)  $500,  or 

25  "(B)  100  percent  of  his  earned  income  derived 
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1  by  him  from  the  trade  or  business  with  respect  to 

2  which  the  plan  is  established.". 

3  (2)  Limit  on  contributions. — Section  401(e) 

4  (3)  (relating  to  contributions  for  premiums  on  annuity, 

5  etc.,  contracts)  is  amended  by  striking  out  "$2,500"  and 

6  inserting  in  lieu  thereof  "$7 ',500'' '. 

7  (3)  Limit  on  amount  received. — Section  72 

8  (m)  (5)  (B)  (i)  (relating  to  penalties  applicable  to  cer- 

9  tain  amounts  received  by  owner-employees)  is  amended 

10  by  striking  out  "-$2,500''  and  inserting  in  lieu  thereof 

11  "$7,500". 

12  (b)  Discrimination. — Section  401  (a)  (relating  to  re- 

13  quirements  for  qualification)  is  amended  by  adding  at  the 

14  end  thereof  the  following  new  paragraph: 

15  il(H)  In  the  case  of  a  plan  which  provides  con- 

16  tributions  or  benefits  for  employees  some  or  all  of  whom 

17  are  employees  (as  defined  in  subsection  (c)(1)),  the 

18  compensation  of  such  an  employee  taken  into  account 

19  for  purposes  of  paragraph  (4)  shall  not  exceed  $100,- 

20  000  per  year,  and  the  basic  or  regular  rate  of  compen- 

21  sat  ion  of  such  an  employee  taken  into  account  for  such 

22  purposes  shall  not  exceed  the  rate  equivalent  to  compen- 

23  sation  at  a  rate  of  $100,000  per  year  paid  in  equal 

24  installments  over  the  year". 
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1  (c)  Effective  Date. — The  amendments  made  by  this 

2  section  shall  apply  for  taxable  years  beginning  after  1973. 

3  SEC.  705.  COLLECTIVELY  BARGAINED  PLANS. 

4  (a)  General  Rule— Subpart  B  of  part  I  of  sub- 

5  chapter  D  of  chapter  1  (relating  to  special  rules)  as  added 

6  by  section  201  and  amended  by  sections  221  and  702  is 

7  amended  by  inserting  at  the  end  thereof  the  following  new 

8  section: 

9  ''SEC.  413.  COLLECTIVELY  BARGAINED  PLANS. 


10  "(a)  Application  of  Section —This  section  applies 

11  to  a — 

12  "(1)  plan  created  and  maintained  pursuant  to  an 

13  agreement  which  the  Secretary  or  his  delegate  finds  to 

14  be  a  collective  bargaining  agreement  between  employee 

15  representatives  and  one  or  more  employers,  and 

1G  "(2)  to  each  trust  which  is  a  part  of  such  plan. 

17  "(b)  General  Rule.— If  this  section  applies  to  a 

18  plan,  notwithstanding  any  other  provision  of  this  title — 

19  "(1)  Section  410  shall  be  applied  as  if  all  employees 

20  of  each  of  the  employers  who  are  parties  to  the  collective 

21  bargaining  agreement  and  who  contribute  to  or  under  the 

22  plan  on  the  same  basis  were  employed  by  a  single 

23  employer. 

24  "(2)  Section  401  (a)(4)  and  411(c)(4)  shall  be 

25  applied  as  if  all  participants  who  arc  employed  by  cm- 
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1  ployers  who  contribute  to  or  under  the  plan  on  the  same 

2  basis  were  employed  by  a  single  employer. 

3  "(3)  For  purposes  of  section  401(a),  in  deter- 

4  mining  whether  the  plan  of  an  employer  is  for  the 

5  exclusive  benefit  of  his  employees  and  their  beneficiaries, 

6  all  plan  participants  shall  be  considered  to  be  his  em- 

7  ployees. 

8  "(4)  Section  411  shall  be  applied  as  if  all  em- 

9  ployers  who  have  been  parties  to  the  collective  bargaining 

10  agreement  constituted  a  single  employer. 

11  "(o)  The  minimum  funding  standard  provided  by 

12  section  4971  shall  be  determined  as  if  all  participants  in 

13  the  plan  were  employed  by  a  single  employer.  For  pur- 

14  poses  of  section   4971    (other  than  for  purposes  of 

15  determining  the  portion  of  a  liability  required  to  be 

16  amortized  for  a  plan  year),  a  plan  year  shall  be  con- 

17  sidered  to  begin  on  the  date  the  collective  bargaining 

18  agreement  is  first  effective  (treating  an  agreement  to  ex- 

19  tend  a  prior  agreement  as  a  new  agreement,  and  to 

20  end  on  the  expiration  date  of  the  agreement  determined 

21  under  such  agreement ) . 

22  "(6)  For  a  plan  year  (determine  without  regard 

23  to  paragraph  (5))  the  liability  under  section  4972  of 

24  each  employer  who  is  a  party  to  the  collective  bargaining 

25  agreement  shall  be  determined,  in  accordance  with  regu- 
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1  lations  prescribed  by  the  Secretary  or  his  delegate,  on 

2  the  basis  of  his  contributions  under  the  plan  and  his 

3  liability  for  contributions  under  the  plan. 

4  "(7)  For  a  calendar  year  the  liability  under  sec- 

5  tion  4973  of  each  employer  who  is  a  party  to  the 
$  collective  bargaining  agreement  during  the  calendar 

7  year  shall  be  determined  by  reference  to  the  number  of 

8  plan  participants  employed  by  the  employer  at  any  time 

9  during  the  calendar  year. 

10  "(8)  Each  applicable  lunitation  provided  by  sec- 

H  tion  404(a)  shall  be  determined  for  a  plan  year  (within 

12  the  meaning  of  paragraph  (5))  as  if  all  participants 

13  in  the  plan  were  employed  by  a  single  employer.  The 

14  amounts  contributed  to  or  under  the  plan  by  each  em- 

15  ployer  who  is  a  party  to  the  contract,  for  the  portion  of 

16  his  taxable  year  which  is  included  within  such  a  plan 

17  yeai't  shall  be  considered  not  to  exceed,  such  a  limitation 

18  if  the  anticipated  employer  contributions  for  such  plan 

19  year  (determined  in  a  manner  consistent  with  the  man- 

20  ncr  in  which  actual  employer  contributions  for  such 

21  plan  year  are  determined)  do  not  exceed  such  limitation. 

22  If  such  anticipated  contributions  exceed  such  a  limita- 

23  tim,  the  portion  of  each  such  employer  s  contributions 
_M  which  is  not  deductible  under  section  404  shall  be  deter- 
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1  mined  in  accordance  with  regulations  prescribed  by  the 

2  Secretary  or  his  delegate." 

3  (b)  Effective  Date. — The  amendment  made  by  this 

4  section  shall  apply  for  taxable  years  and  plan  years  be- 

5  ginning  on  or  after  January  1,  1976. 

6  SEC.  706.  MISCELLANEOUS  PROVISIONS. 

7  (a)   Employee   Contributions  of  Ouner-Em- 

8  ployees. — Section  401(d)  (4)  (B)   (relating  to  additional 

9  requirements  for  qualification  of  trusts  and  plans  benefiting 

10  owner-employees)  is  amended  by  inserting  "in  excess  of 

11  contributions  made  by  an  owner-employee  as  an  employee^ 

12  after  "benefits  ' '. 

13  (b)  Certain  Custodial  Accounts. — Section  401 

14  relating  to  pension,  profit-sharing,  and  stock  bonus  plans) 

15  is  amended  by  striking  out  subsection  (f)  and  inserting  in 

16  lieu  thereof  the  following: 

17  "(f)  Certain  Custodial  Accounts  or  Other  Ar- 

18  RANGEMENTS. — For  purposes  of  this  title,  a  custodial  account 

19  or  an  arrangement  similar  to  a  custodial  account  or  similar 

20  to  an  annuity  contract  shall  be  treated  as  a  qualified  trust 

21  under  this  section  if — 

22  11  (1)  the  custodial  account  or  arrangement  would, 

23  except  for  the  fact  that  it  is  not  a  trust,  constitute  a  quali- 

24  fied  trust  under  this  section,  and 

25  "(2)  the  assets  thereof  are  held  by  a  bank  (as  de- 
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1  fined  in  subsection  (d)(1))  or  another  person  who  dem- 

2  onstrates,  to  the  satisfaction  of  the  Secretary  or  his  dele- 

3  gate,  that  the  manner  in  which  he  will  hold  the  assets 

4  will  be  consistent  with  the  requirements  of  this  section. 


5  For  purposes  of  this  title,  in  the  case  of  a  custodial  account 

q  or  arrangement  treated  as  a  qualified  trust  under  this  section 

7  by  reason  of  this  subsection,  the  person  holding  the  assets  of 

g  such  account  or  arrangement  shall  be  treated  as  the  trustee 

9  thereof.". 

10  '(c)  Custodial  Accounts  for  Regulated  Invest- 
H  ment  Company  Stock. — Section  403(b)  (relating  to  tax- 

12  ability  of  beneficiary  under  annuity  purchased  by  section  501 

13  (c)(3)  organization  or  public  school)  is  amended  by  adding 

11  at  the  end  thereof  the  following  new  paragraph: 


15  "(7)  Custodial  accounts  for  regulated  in- 

16  vestment  company  stock. — 

17  "(a)  a  mo  unts  pa  id  trea  ted  a  s  con  trie  u- 

18  TIONS. — For  purposes  of  this  title,  amounts  paid  by 

19  an  employer  described  in  paragraph  (1)  (A)  to  a 

20  custodial  account  which  satisfies  the  requirements  of 

21  section  401(f)  shall  be  treated  as  amounts  con- 

22  tributed  l>y  Ji'un  for  an  annuity  contract  for  his 

23  employee  if  the  amounts  are  paid  to  provide  a  rclirc- 
'1  \  moil  annuity  for  (hat  employee  and  are  to  be  invested 
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1  in  regulated  investment  company  stock  to  be  held  in 

2  that  custodial  account. 

3  ' '(B)  Account  treated  as  plax. — For  pu r- 

4  poses  of  this  title,  a  custodial  account  which  satisfies 

5  the  requirements  of  section  401(f)  shall  be  treated 

6  as  an  organization  described  in  section  401(a)  with 

7  respect  to  amounts  received  by  it  (and  income  from 

8  investment  thereof)  which  are  excluded  under  this 

9  subsection  from  the  gross  income  of  the  employees  on 

10  whose  behalf  such  amounts  are  paid. 

11  "(C)  Regulated  investment  company  — 

12  For  purposes  of  this  paragraph,  the  term  'regulated 

13  investment  company'  means  a  domestic  corporation 

14  which  is  a  regulated  investment  company  within  the 

15  meaning  of  section  851  ( a),  and  which  issues  only  re- 

16  deemable  stock  J 1 . 

17  (d)  Amendments  to  section  404 —  ■ 

18  (1)  Section  404(a)  (relating  to  deduction  for  con- 

19  tributions  of  an  employer  to  an  employee's  trust,  etc.) 

20  is  amended  by — 

21  (A)  striking  out  paragraph  (1)(A); 

22  (B)  striking  out  paragraph  (1)(B)  and  (C) 

23  and  inserting  in  lieu  thereof  the  following: 

24  "(B)   the  amount  necessary  to  provide  with 

25  respect  to  all  of  the  employees  under  the  trust  the 
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1  remaining  unfunded  cost  of  their  past  and  current 

2  service  credits  distributed  as  a  level  amount,  or  a 

3  level  percentage  of  compensation,  over  the  remain- 

4  ing  future  service  of  each  such  employee,  as  deter- 

5  mined  under  regulations  prescribed  by  the  Secretary 

6  or  his  delegate,  but  if  such  remaining  unfunded  cost 

7  with  respect  to  any  three  individuals  is  more  than 

8  50  percent  of  such  remaining  unfunded  cost,  the 

9  amount  of  such  unfunded  cost  attributable  to  such 

10  individuals  shall  be  distributed  over  a  period  of  at 

11  least  5  taxable  years,  or 

Y2  "(C)  in  lieu  of  the  amount  allowable  under 

13  subparagraph  (B),  an  amount  equal  to  the  normal 

14  cost  of  the  plan,  as  determined  under  regulations 

15  prescribed  by  the  Secretary  or  his  delegate,  plus, 

16  if  past  service  or  other  supplementary  pension  or 

17  annuity  credits  are  provided  by  the  plan,  an  amount 

18  not  in  c.rccss  of  10  percent  of  the  cost  which  would 

19  be  required  to  completely  fund  or  purchase  such 

20  pension  or  annuity  credits  as  of  the  date  when  they 

21  are  included  in  the  plan,  as  determined  under  regu- 

22  lations  prescribed  by  the  Secretary  or  his  delegate, 

23  ,. i  r,  j,t  that  iu  no  case  shall  a  deduction  be  allowed 

24  for  any  amount  (other  than  the  normal  cost)  paid 
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1  in  after  such  pension  or  annuity  credits  arc  com- 

2  pletcly  fu nded  or  pu rch ased. ' ' :  and 

3  (c)  adding  immediately  after  paragraph  (1) 

4  (D)  the  following  new  sentence:  "The  limitations 

5  under  subparagraphs  (B)  and  ((')  shall  not  apply 
q  with  respect  to  the  amount  of  a  contribution  made  to 

7  or  under  a  pension  plan  to  the  extent  such  contribu- 

8  tion  does  not  exceed  the  minimum  funding  standard 

9  described  in  section  4971.". 

10  (2)  Section  404(a)  (relating  to  deduction  for  con- 

H  tributions  of  an  employer  to  an  employee's  trust,  etc.) 

12  *s  amended  by  striking  out  paragraph  (6)  and  inserting 

13  in  lieu  thereof: 

14  11  (6)    Time    when    contributions  deemed 

15  made. — For  purposes  of  paragraphs  (1),  (2),  and 

16  (3),  a  taxpayer  shall  be  deemed  to  have  made  a  pay- 

17  ment  on  the  last  day  of  the  preceding  taxable  year  if  the 
1§  payment  is  on  account  of  such  taxable  year  and  is  made 

19  not  later  than  the  time  prescribed  by  law  for  filing  the 

20  return  for  such   taxable  year    (including  extensions 

21  thereof)." 

22  (e)  Inclusion  of  Certain  Employee  Coxtribu- 


23  tions  in  Gross  Income. — Subpart  A  of  part  I  of  sub- 

24  chapter  D  of  chapter  1  ( relating  to  general  rules )  as  added 

25  by  section  201  and  as  amended  by  sections  701  (b)  and  (e) 
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1  of  this  Act  is  further  amended  by  adding  at  the  end  thereof 

2  the  following  new  section  : 

3  "SEC.  414,  INCLUSION  OF  CERTAIN  EMPLOYER  CONTRI- 

4  BUTIONS  IN  GROSS  INCOME. 

5  "(a)  Inclusion  of  Contributions  in  Gross  7a- 

6  come. — Notwithstanding  the  provisions  of  section  402  (relat- 

7  ing  to  taxability  of  beneficiary  of  employees'  trust),  section 

8  403  (relating  to  taxation  of  employee  annuities),  or  section 

9  405(d)  (relating  to  taxability  of  beneficiaries  under  qualified 

10  bond  purchase  plans),  an  individual  shall  include  in  gross 

11  income,  for  his  taxable  year  in  which  or  with  which  the  tax- 

12  able  year  of  his  employer  ends,  the  amount  equal  to  the 

13  excess  of — 

14  u (1)  the  amount  of  the  contributions  made  on  his 

15  behalf  by  the  employer  during  the  taxable  year  of  the 

16  employer  (including  amounts  deemed  to  be  paid  during 

17  such  year  under  section  404(a)  (6) )  to  or  under  a 

18  money  purchase  pension  plan  which  satisfies  the  require- 

19  ments  of  section  401(a),  404(a)(2),  or  405(a)  during 

20  such  taxable  year  of  the  employer,  over 

21  u(2)  20  percent  of  such  individuals  compensation 

22  otherwise  paid  or  accrued  by  him  from  such  employer 

23  during  the  employer  s  taxable  year. 

24  In  any  taxable  year  of  an  individual  in  which  he  is  covered 

25  under  two  or  more  money  purchase  pension  plans  main- 
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1  tamed  by  an  employer,  the  amount  includable  in  gross  income 

2  shall  be  the  amount  by  which  the  total  of  such  contributions 

3  exceeds  20  percent  of  the  compensation  received  or  accrued 

4  by  such  individual  during  the  taxable  year  of  his  employer. 

5  "(b)  Treatment  of  Amounts  Included  in  Gross 

6  Income. — Any  amount  included  in  the  gross  income  of  an 

7  individual  under  subsection  (a)  shall  be  treated  as  considera- 

8  tion  for  the  contract  contributed  by  the  individual  for  pur- 

9  poses  of  section  72  ( relating  to  annuities) . 

10  "(c)  Deduction  for  Amounts  Not  Received  as 

11  Benefits. — If — 

12  "(1)  Amounts  are  included  in  the  gross  income  of 

13  an  individual  under  subsection  ( a) ,  and 

14  "(2)    the    rights    of   such    individual    (or  his 

15  beneficiaries)  under  the  plan  terminate  before  payments 

16  under  the  plan  which  are  excluded  from  gross  income 

17  equal  the  amounts  included  in  gross  income  under  sub- 

18  section  (a), 

19  then  there  shall  be  allowed  as  a  deduction,  for  the  taxable 

20  year  in  which  such  rights  terminate,  an  amount  equal  to  the 

21  excess  of  the  amounts  included  in  gross  income  under  sub- 

22  section  (a)  over  such  payments. 

23  "(d)  Limitations. — (1)  Subsection  (a)  shall  not  ap- 

24  ply  for  a  taxable  year  of  an  employee  if,  at  all  times  during 
2^  the  employer's  taxable  year  referred  to  in  subsection  (a), 
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1  under  the  money  purchase  pension  plans  maintained  by  the 

2  employer  (considering  all  such  plans  as  a  single  plan)  the 

3  rate  at  ivhich  employer  contributions  are  to  be  made  with 
1  respect  to  employee  compensation  does  not  exceed  20  percent. 
5  "(2)  Subsection  (a)  shall  not  apply  to  contributions 
q  made  to  or  under  a  money  purchase  pension  plan  on 

7  behalf  of  an  individual  who  is  an  employee  within  the 

8  meaning  of  section  401(c)(1)  or  a  proprietary  em- 

9  ployee  within  the  meaning  of  section  410  with  respect 

10  to  such  plan. 

11  "(e)  Regulations. — The  Secretary  or  his  delegate  is 

12  authorized  to  prescribe  such  forms  and  regulations  as  may 

13  be  necessary  to  carry  out  the  purposes  of  this  section,  includ- 

14  ing  forms  on  which  employers  may  be  required  to  furnish 

15  needful  information  to  employees.  Such  forms  shall  be  fur- 
Id  nished  to  employees  at  such  time  as  the  Secretary  or  Jris  dcle- 

17  gate  may  by  regulations  prescribed 

18  (f)  Penalty  for  Failure  To  Furnish  Informa- 

19  TION. — Subchapter  B  of  chapter  68  (relating  to  assessable 

20  penalties)  as  amended  by  section  221  of  this  Act  is  further 

21  amended  by  inserting  at  the  end  thereof  the  following  new 

22  section: 

X\  "SEC.  6691.  REPORTS  BY  EMPLOYERS. 

24  "(a)  ClVIL  PENALTY, — If  any  person  who  is  required, 
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1  by  regulations  prescribed  under  section  409(e),  to  furnish 

2  information  to  an  employee  fails  to  comply  with  such-re- 
o    quirement  at  the  time  prescribed  by  such  regulations,  such 

4  person  shall  pay  a  penalty  of  $10  for  each  such  failure, 

5  unless  it  is  shoivn  that  such  failure  is  due  to  reasonable  cause. 

6  "(b)  Deficiency  Procedures  Not  To  Apply. — 

7  Subchapter  B  of  chapter  63  ( relating  to  deficiency  proce- 

8  dures  for  income,  estate,  gift  and  certain  excise  taxes)  shall 

9  not  apply  in  respect  of  the  assessment  or  collection  of  any 
10    penalty  imposed  by  subsection  (a).". 


11  (g)  Net  Operating  Loss. — Section  172(d)(4)  (re- 

12  lating  to  net  operating  loss  modifications)  is  amended  by — 

13  (1)  striking  out  "and"  at  the  end  of  subparagraph 

H  m 

15  (2)  striking  out  "such  individual."  in  subparagraph 

16  (D)   and  inserting  in  lieu  thereof  "such  individual; 

17  and",  and 

18  (3)  by  adding  immediately  after  subparagraph  (D) 

19  the  following  new  subparagraph  (E)  : 

20  "(E)  any  deductions  allowed  under  section  219 

21  shall  not  be  treated  as  attributable  to  the  Uade,  or 

22  business  of  an  individual." 

23  (h)  Retroactive  Changes  in  Plan.— Section  401 

24  (relating  to  qualified  pension,  etc.,  plans)  is  amended  by 

25  striking  out  subsection  (b)  and  inserting  in  lieu  thereof; 
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1  "(b)  Certain  Retroactive  Changes  in  Plan— A 

2  stock  bonus,  pension,  profit-sharing,  or  annuity  plan  shall 

3  be  considered  as  satisfying  the  requirements  of  subjection  (a) 

4  for  the  period  beginning  with  the  date  on  which  it  was  put 

5  into  effect,  or  for  the  period  beginning  with  the  date  on  which 

6  there  was  put  into  effect  any  amendment  which  caused  the 

7  plan  to  fail  to  satisfy  such  requirements,  and  ending  with 

8  the  time  prescribed  by  law  for  filing  the  return  of  the  em- 

9  ployer  for  his  taxable  year  in  which  such  plan  or  amend- 

10  ment  was  put  into  effect  (including  extensions  thereof)  or 

11  such  later  time  as  the  Secretary  or  his  delegate  may  desig- 

12  nate,  if  all  provisions  of  the  plan  which  are  necessary  to 

13  satisfy  such  requirements  are  in  effect  by  the  end  of  such 

14  period  and  have  been  made  effective  for  all  purposes  for  the 

15  whole  of  such  period". 

16  (i)   When  Contributions  Are  Includible  in 

17  Income. — 

18  (1)  Beneficiary  of  employee's  trust— Sec- 

19  Hon  402(a)(1)   (relating  to  taxability  of  beneficiary 

20  of  exempt  trust)   is  amended  by  striking  out  "(1) 

21  GENERAL  RULE. — and  inserting  in  lieu  thereof  the  fol- 

22  lowing: 

23  "(1)  GENERAL  RULES. — A  contribution  by  an  em- 

24  ployer  to  an  employees'  trust  described  in  section  401(a) 

25  which  is  exempt  from  tax  under  section  .~>01  (a)  shall  not 
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1  be  includible  in  the  gross  income  of  the  employee  in  flic 

2  year  in  which  so  contributed  or  accrued.  For  purposes 

3  of  the  preceding  sentence,  a  contribution  shall  not  be 

4  treated  as  having  been  made  by  an  employer  if  it  is 

5  designated  as  an  employee  contribution  or  if  the  contribu- 
5  tion  is  made  as  a  consequence  of  the  employee's  individ- 
7  ual  choice  in  return  for  a  reduction  in  his  compensation 
g  or  for  foregoing  an  increase  in  compensation". 

9  (2)  Employee  annuities. — Section  403(a)(1) 

IQ  (relating  to  taxability  of  beneficiary  under  a  qualified 

-q  annuity  plan)  is  amended  to  read  as  follows: 

12  "(1)  General  rules. — //  an  annuity  contract  is 

13  purchased  by  an  employer  for  an  employee  under  a  plan 

14  which  meets  the  requirements  of  section  404(a)(2) 

15  ( whether  or  not  the  employer  deducts  the  amounts  paid 

16  for  the  contract  under  such  section)  — 

17  "(A)  the  payment  of  the  purchase  price  by  the 

18  employer  shall  not  be  includible  in  the  gross  income 

19  of  the  employee  in  the  year  in  which  paid  or  accrued; 

20  and 

21  "  (B)  except  as  provided  in  paragraph  (2),  the 

22  employee  shall  include  in   his  gross  income  the 

23  amounts  received  under  such  contract  for  the  year 

24  received  as  provided  in  section  72   (relating  to 

25  annuities). 
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1  For  purposes  of  subparagraph  (A),  an  amount  paid  for 

2  the  purchase  of  an  annuity  contract  shall  not  be  treated  as 

3  being  paid  by  an  employer  if  such  amount  is  designated 

4  as  an  amount  paid  by  the  employee  or  if  the  amount  is 

5  paid  as  a  consequence  of  the  employee's  individual  choice 
l>  in  return  for  a  reduction  in  his  compensation  or  for  fore- 

7  going  an  increase  in  compensation." . 

8  (3)  Effective  date— The  amendments  made  by 
D  this  subsection  shall  apply  with  respect  to  taxable  years 

10  beginning  after  December  31,  1973. 

11  (j)  Technical  Amendments. — 

12  (1)  Information  with  respect  to  pension, 

13  profit  sharing  and  stock  bonus  plans. — Subpart 

14  A  of  part  III  of  subchapter  A  of  chapter  61  ( relating 

15  to  information  returns)  is  amended  by  redesignating 
IG  section  6040  as  section  6040 A  and  inserting  after  section 

17  6039  the  following  new  section: 

18  "SEC.  6040.  INFORMATION   REQUIRED   IN  CONNECTION 

19  WITH  CERTAIN  PLANS  OF  DEFERRED  COM- 

20  PENSATION. 

21  "(a)  In  General. — Every  employer  who  establishes 

22  or  maintains  a  plan  of  deferred  compensation  described  in 

23  part  I  of  subchapter  D  of  chapter  /,  or  the  administrator  of 

24  the  plan,  shall  file  an  annual  return  stating  such  information 
2f)  OS  the  Secretary  or  his  delegate  may  by  forms  or  regulations 
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1  prescribe  with  respect  to  the  qualification,  financial  condition 

2  and  operations  of  the  pension,  annuity,  profit-sharing,  stock 

3  bonus,  or  bond  purchase  plan  established  or  maintained  by 

4  such  employer;  except  that,  in  the  discretion  of  the  Secretary 

5  or  his  delegate,  the  employer  may  be  relieved  from  stating  in 

6  its  return  any  information  which  is  reported  in  returns  filed 

7  by  an  organization  forming  a  part  of  such  plan. 

8  "(b)  Employer. — For  purposes  of  this  section,  the 

9  term  'employer  includes  a  person  described  in  section  401 

10  (c)( 4)  and  an  individual  who  establishes  an  individual 

11  retirement  account  described  in  section  408.  The  term  'admin- 

12  istrator  means  the  person  or  persons  described  in  section 

13  501(g)  (11)  of  the  Comprehensive  Private  Pension  Security 

14  Act  of  1973. 


15  "(c)  Cross  Reference. — For  provisions  relating  to 

16  penalties  for  failure  to  file  a  return  required  by  this  section, 

17  see  section  6652(f)". 

18  (2)  Publicity  of  returns. — 

19  (A)  Section  6103  (relating  to  publicity  of  re- 

20  turns  and  disclosure  of  information  as  to  persons  fil- 

21  ing  income  tax  returns)  is  amended  by  adding  at  the 

22  end  thereof  a  new  subsection  (g)  to  read  as  follows: 

23  "(g)  Information  With  Respect  to  Pension, 

24  Profit-Sharing  and  Stock  Bonus  Plans.— Any  return 

25  filed  under  section  6033  or  6040  with  respect  to  a  plan  of  de- 
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1  f erred  compensation  (or  copy  thereof)  or  under  6051(d) 

2  with  respect  to  wages  paid  to  an  employee  shall  be  open  to  in- 

3  speciion  by  the  proper  officers  of  the  Pension  Benefit  Insur- 

4  a  nee  Corporation.". 


5  (B)   Section  6104   (relating  to  publicity  of 

6  information   required  from  certain  exempt  orga- 

7  nizations  and  certain  trusts)  is  amended  by — 

8  (i)  striking  out  "(A)  In  general. — "  in 

9  subsection  (a)(1)  and  inserting  in  lieu  thereof 

10  "(i)     Exempt     organizations  gener- 

11  ALLY.— 

12  (ii)  inserting  "(A)  In  general.— "  in 
i;;  subsection  (o)  immediately  after  "(1)  PUBLIC 
11  INSPECTION . —  ', 

15  (Hi)  inserting  the  following  clause  imme- 

U;  diately  before  subparagraph  (B)  of  subsection 

17  (a)(1): 

ly  "(ii)    Pension,   profit-sharing,  and 

19  stock    BONUS    PLANS. — An    application  filed 

20  with  respect  to  the  qualification  of  a  pension, 

21  profit-sharing,  or  stock  bonus  plan  under  sec- 

22  Hon  401(a),  404(a)(2),  or  405(a),  covering 

23  more  than  25  persons  or  with  respect  to  the 

24  exemption  from  taxation  under  section  501(a) 

25  of  an  organization  forming  a  part  of  such  a 
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1  plan,  together  with  any  papers  submitted  in 

2  support  of  such  application,  shall  be  open  to 

3  public  inspection  at  such  times  and  in  such 

4  places  as  the  Secretary  or  his  delegate  may 

5  prescribe",  and 

6  (iv)  striking  out  "and  6056"  in  subsec- 

7  tion  (b)  and  inserting  in  lieu  thereof  "6040, 

8  and  6056". 

9  (3)  Penalties. — Section  6652  (relating  to  failure 

10  to  file  certain  information  returns)  is  amended  by  adding 

11  at  the  end  thereof  the  following  new  subsection: 

12  "(f)  Information  Required  in  Connection  With 


13  Certain  Plans  of  Deferred  Compensation. — In  the 

14  case  of  a  failure  to  file  a  return  required  under  section  6040 

15  ( relating  to  information  required  in  connection  with  certain 

16  plans  of  deferred  compensation)  or  6047  (relating  to  infor- 

17  mation  relating  to  certain  trusts  and  annuity  and  bond  pur- 

18  chase  plans)  on  the  date  and  in  the  manner  prescribed  there- 
in for  (determined  with  regard  to  any  extension  of  time  for 

20  filing),  unless  it  is  shown  that  such  failure  is  due  to  reasonable 

21  cause  there  shall  be  paid  (on  notice  and  demand  by  the  Sec- 

22  retary  or  his  delegate  and  in  the  same  manner  as  tax)  by 

23  the  person  failing  so  to  file,  $10  for  each  day  during  which 

24  such  failure  continues,  but  the  total  amount  imposed  here- 

25  under  on  any  person  for  failure  to  file  any  return  shall  not 

26  exceed  $5,000". 
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1  (k)  Conforming  and  Clerical  Amendments.— 

2  (1)  Section  6033(c)  (relating  to  cross  references) 

3  is  amended  lyy  adding  at  the  end  thereof  the  following: 

4  "For  provisions  relating  to  information  required 

5  in  connection  with  certain  plans  of  deferred  compensation, 

6  see  section  6040 .". 

7  (2)  Section  6047  (relating  to  information  with 

8  respect  to  certain  trusts  and  annuity  and  bond  purchase 

9  plans)  is  amended  by  striking  out  subsection  (d)  and 

10  inserting  in  lieu  thereof  the  following: 

11  "(d)  Cross  References — 

12  "(1)  For  provisions  relating  to  penalties  for  failure 

13  to  file  a  return  required,  by  this  section,  see  section 

14  6652(f). 

15  "(2)  For  criminal  penalty  for  furnishing  fraudu- 

16  lent  information,  see  section  7207!'. 

17  (3)  Section  6051  ( relating  to  receipts  for  employees) 

18  is  amended  by  inserting  after  u exemption, ,J  in  subsection 

19  (a)  the  following:  "or  who  pays  wages  as  defined  in  sec- 

20  tion  3121(a),  3306(b),  or  3401(a)  to  an  individual 

21  who  is  an  active  participant  in  a  plan  described  in 

22  section  219(b)(2);'. 

% »  (4)  The  table  of  sections  for  subpart  A  of  part  TTI 
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1  of  subchapter  A  of  chapter  61  is  amended  by  striking  out 

2  the  last  item  and  inserting  in  lieu  thereof  the  following: 

"Sec.  604-0.  Information  required  in  connection  with  certain 

plans  of  deferred  compensation. 
"Sec.  6040 A.  Cross  references". 

n  (5)  Section  62  (relating  to  definition  of  adjusted 

4  gross  income)  as  amended  by  section  701(f)(2)  of  this 

5  Act  is  further  amended  by  adding  after  paragraph  (10) 
q  the  following  new  paragraph: 

rj  "(11)  Money  purchase  pension  plans. — The 

g  deduction  allowed  by  section  410(c).". 

9  (6)  Clerical  amendments. — 

(A)  The  table  of  sections  for  part  I  of  sub- 
-q  chapter  D  of  chapter  1  as  amended  by  sections  701 

22  (b)  and  (e)  of  this  Act  is  further  amended  by  insert- 

•^3  ing  at  the  end  thereof  the  following  new  item: 

"Sec.  If.10.  Inclusion  of  certain  employer  contributions  in 
gross  income.". 

14  (B)  The  table  of  sections  for  subchapter  B  of 

15  chapter  68  as  amended  by  section  221(b)  of  this  Act 

16  is  further  amended  by  inserting  at  the  end  thereof 

17  the  following  new  item: 

"Sec.  6691.  Reports  by  employers". 

18  (I)  Effective  Dates. — Except  as  otherwise  provided 

19  in  this  section,  the  amedments  made  by  this  section  shall  take 

20  effect  on  January  1, 1974. 
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1  Amend  the  title  so  as  to  read:  "A  bill  to  amend  the 

2  Internal  Revenue  Code  of  1954  to  strengthen  and  improve 

3  pension  plans  of  American  workers  by  establishing  minimum 

4  standards  for  such  plans  relating  to  participation,  vesting, 

5  and  funding,  to  provide  for  the  insuring  of  benefits  under  such 

6  plans,  and  for  other  purposes." 
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Calendar  No.  361 

93d  Congress     )               SENATE              j  Keport 
1st  Session       j  \  No.  93-383 


PRIVATE  PENSION  PLAN  REFORM 


August  21,  1973. — Ordered  to  be  printed 
Filed  under  authority  of  the  order  of  the  Senate  of  August  1,  1973 


Mr.  Long,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

together  with 

ADDITIONAL  AND  SUPPLEMENTAL  VIEWS 

[To  accompany  S.  1179] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (S.  1179) , 
having  considered  the  same,  reports  favorably  thereon  with  amend- 
ments and  recommends  that  the  bill  (as  amended)  do  pass. 

I.  SUMMARY 

The  Comprehensive  Private  Pension  Security  Act  of  1973  as  re- 
ported by  the  committee  is  designed  to  make  pension  profit-sharing, 
and  stock  bonus  plans  more  effective  in  providing  retirement  income 
for  employees  who  have  spent  their  careers  in  useful  and  socially 
productive  work.  It  encourages  provision  for  the  retirement  needs  of 
many  millions  of  individuals.  At  the  same  time,  the  committee  recog- 
nized that  private  retirement  plans  are  voluntary  on  the  part  of  the 
employer,  and,  therefore,  it  has  carefully  weighed  the  additional  costs 
to  the  employer  and  minimized  them  to  the  extent  consistent  with 
minimum  standards  for  retirement  benefits. 

In  broad  outline,  the  bill  is  designed — 

(1)  to  increase  the  number  of  individuals  participating  in  retire- 
ment plans ; 

(2)  to  make  sure  that  those  who  do  participate  in  such  plans  do  not 
lose  their  benefits  as  a  result  of  unduly  restrictive  forfeiture  provi- 
sions or  failure  of  the  plan  to  accumulate  and  retain  sufficient  funds 
to  meet  its  obligations ;  and 
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(3)  to  make  the  tax  laws  relating  to  such  plans  fairer  by  pro- 
viding greater  equality  of  treatment  under  such  plans  for  the  different 
taxpaying  groups  involved. 

This  bill  also  goes  a  long  way  toward  equalizing  the  tax  treatment 
of  those  in  different  lines  of  work.  In  the  case  of  the  self-employed,  it 
makes  a  threefold  increase  ill  the  deductible  amount  which  can  be  set 
aside  for  retirement.  At  the  same  time,  and  closely  related  to  this,  it 
provides  similar  maximum  set-asides  for  those  in  corporate  organiza- 
tions who  are  similarly  situated  to  the  self-employed.  The  bill  also 
provides  deductions  for  a  modest  retirement  savings  set-aside  for 
those  who  are  not  covered  by  any  existing  plans. 

The  bill  continues  to  rely  primarily  on  the  tax  laws  to  secure  needed 
improvements  in  pension  and  related  plans.  In  general,  it  retains  the 
tax  incentives  granted  under  present  law  for  the  purpose  of  encourag- 
ing the  establishment  of  plans  which  contain  socially  desirable  pro- 
visions. However,  it  also  improves  the  effectiveness  of  these  tax  in- 
centives by  extending  or  increasing  them  in  certain  cases  where  this 
is  warranted  and  by  pruning  them  where  they  have  given  rise  to  prob- 
lems. In  addition,  the  bill  provides  that  plans,  in  order  to  qualify  for 
the  favorable  tax  treatment,  must  meet  certain  new  rules  designed  to 
bring  about  needed  improvements.  The  committee  has  taken  this  ap- 
proach because  it  believes  that  properly  designed  tax  provisions  are 
the  most  effective  way  of  inducing  plans  to  make  the  improvements 
that  are  so  urgently  needed.  At  the  same  time,  however,  the  bill 
sets  up  in  the  Department  of  Labor  a  procedure  for  reviewing  em- 
ployee claims  with  respect  to  pension,  profit-sharing  and  other  similar 
plans.  The  Department  of  Labor  is  given  the  authority  to  require  by 
court  action  that  pension  and  similar  plans  maintain  adequate  fiduci- 
ary standards  and  that  the  assets  and  income  of  the  plans  are  safe- 
guarded. 

Present  tax  treatment  of  qualified  plans 

Present  law  encourages  employers  to  establish  retirement  plans  for 
their  employees  by  granting  favorable  tax  treatment  where  plans  qual- 
ify by  meeting  nondiscrimination  and  other  rules  set  forth  in  the  In- 
ternal Revenue  Code.  Such  qualified  plans  must  cover  a  specified  per- 
centage of  employees  or  cover  employees  under  a  classification  found 
by  the  Internal  Revenue  Service  not  to  discriminate  in  favor  of  em- 
ployees who  are  officers,  shareholders,  supervisory  employees,  or 
highly  compensated  employees.  Similarly,  the  contributions  to  such 
plans  or  the  benefits  paid  out  by  them  cannot  discriminate  in  favor  of 
such  employees. 

The  favorable  tax  treatment  granted  qualified  plans  is  substantial. 
Employers,  within  certain  limits,  are  permitted  to  deduct  contribu- 
tions made  to  these  plans  for  covered  employees  whether  or  not  their 
interests  are  vested ;  earnings  on  the  plan's  assets  are  exempt  from  tax  ; 
and  covered  employees  defer  payment  of  tax  on  employer  contribu- 
tions made  on  their  behalf  until  they  actually  receive  the  benefits, 
generally  after  retirement  when  their  incomes  and  hence  applicable 
tax  rates  tend  to  be  lower. 

The  private  pension  system  has  shown  substantial  development 
under  the  present  tax  rules.  Private  pension  plans  covered  about  30 
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million  employees  in  1970  and  are  expected  to  cover  42  million  em- 
ployees by  1980  without  any  change  in  law.  Similarly,  in  1970  about 
$14  billion  was  contributed  to  pension  plans  by  employees  and  em- 
ployers and  4.7  million  beneficiaries  received  $7,4  billion  in  pension 
payments.  Moreover,  pension  plan  assets  amounted  to  $150  billion 
(book  value)  in  1972  and  are  expected  to  reach  $225  billion  by  1980. 

Problem  areas 

While  the  achievements  of  private  retirement  plans  are  substantial,  a 
number  of  serious  problems  have  become  apparent. 

Inadequate  coverage. — Despite  the  rapid  growth  in  pension  cover- 
age, one-half  of  all  employees  in  private  nonagricultural  employment 
are  still  not  covered.  Pension  plans  are  still  relatively  rare  among 
small  business  firms  and  in  agriculture.  Moreover,  many  plans  have 
overly  restrictive  age  and  service  requirements  for  participation,  re- 
sulting in  the  exclusion  of  many  employees. 

Inadequate  vesting. — Present  law  generally  does  not  require  an  em- 
ployee plan  to  give  a  covered  employee  vested  rights  to  benefits — that 
is,  the  right  to  receive  benefits  if  he  leaves  or  loses  his  job  before  retire- 
ment age.  Many  private  pension  plans  do  provide  vested  rights  to 
benefits  before  retirement,  but  as  a  general  rule,  employees  do  not 
acquire  vested  rights  until  they  have  served  a  fairly  long  time  with 
the  firm  and/or  are  relatively  mature.  As  a  result,  even  employees 
with  substantial  periods  of  service  may  lose  pension  benefits  upon 
separation  from  employment. 

Inadequate  funding. — A  significant  number  of  pension  plans  are 
not  adequately  funded — that  is,  they  are  not  accumulating  sufficient 
assets  to  pay  benefits  in  the  future  to  covered  employees.  Under  the 
present  minimum  funding  requirements,  contributions  to  qualified 
plans  must  be  at  least  large  enough  to  pay  the  normal  costs  (the 
pension  liabilities  created  in  the  current  year)  plus  the  interest  on 
unfunded  accrued  liabilities  attributable  to  the  past  service  of  the 
covered  employees.  However,  this  minimum  funding  requirement  is 
not  adequate  because  it  does  not  require  the  unfunded  accrued  liabilities 
for  past  service  to  be  amortized. 

Loss  of  pension  benefits  due  to  plan  terminations. — Even  if  em- 
ployees acquire  vested  rights  to  pension  benefits  under  a  plan  which  is 
being  funded  on  what  appears  to  be  an  adequate  contribution  schedule, 
there  is  no  assurance  that  they  will  actually  receive  their  benefits  when 
they  retire.  If,  for  example,  the  employer  terminates  the  plan  as 
a  result  of  going  out  of  business,  moving,  closure  of  a  particular  plant, 
or  merger,  there  may  not  be  sufficient  funds  accumulated  in  the  plan 
to  pay  the  full  amount  of  the  pension  benefits.  As  a  result,  employees 
who  have  worked  for  the  firm  for  a  long  time  may  be  deprived  of  their 
pensions  with  resulting  hardship. 

Misuse  of  pension  funds. — While  most  pension  funds  appear  to  be 
well  managed,  there  have  been  instances  in  which  such  funds  have  not 
been  used  to  the  best  interest  of  covered  employees.  Cases  have  been 
noted  of  extreme  misuse  of  pension  funds.  In  addition,  present  law 
permits  pension  funds  to  be  invested  heavily  in  employers'  securities. 
This  frequently  is  not  in  the  best  interest  of  employees  which  would 
be  better  served  by  diversifying  plan  investments.  The  Internal  Reve- 
nue Code  seeks  to  prevent  abuses  in  the  use  of  qualified  pension  funds 
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by  prohibiting  certain  types  of  transactions  which  are  likely  to  result 
in  abuse.  However,  this  prohibited  transaction  provision  is  not  effec- 
tive both  because  the  present  prohibited  transactions  are  limited  in 
nature  and  because  the  penalty  for  noncompliance  is  the  disqualifica- 
tion of  the  pension  plan  from  tax  benefits  for  a  period  of  time.  This 
penalizes  the  covered  employees  who  have  had  no  part  in  any  wrong- 
doing. 

Discrimination  against  individuals  not  covered  by  pension  plans. — 
Individuals  who  are  outside  of  qualified  pension  plans  have  no  oppor- 
tunity to  set  aside  income  for  their  own  retirement  under  the  favorable 
tax  treatment  accorded  to  individuals  covered  by  such  plans.  These 
individuals  must  save  for  their  retirement  from  income  after  tax  and 
must  pay  tax  currently  on  the  income  earned  by  their  retirement 
savings. 

Unjustifiable  differences  in  tax  treatment  of  corporate  owner-em- 
ployees and  self-employed  individuals  under  qualified  plans. — At 
present,  in  practice  there  is  almost  no  practical  limit  on  the  amount  of 
pension  contributions  that  closely  held  corporations  can  make  to  quali- 
fied plans  on  behalf  of  owner-employees.  This  has  resulted  in  abuse 
situations  in  which  extremely  large  pension  benefits  have  been  financed 
for  corporate  owner-managers  in  part  at  the  expense  of  the  general 
taxpaying  public,  as  a  result  of  the  favorable  tax  treatment  that  is 
accorded. 

The  fact  that  pension  contributions  on  behalf  of  owner-managers  of 
closely  held  corporations  are  in  practice  not  subject  to  control  has  also 
given  rise  to  claims  of  discrimination  on  the  part  of  self-employed  per- 
sons. Pension  contributions  made  by  self-employed  persons  on  their 
own  behalf  are  limited  to  10  percent  of  earned  income  up  to  $2,500  a 
year  under  present  law.  It  has  also  had  the  undesirable  effect  of  in- 
ducing many  individuals,  including  professional  people,  who  would 
normally  carry  on  their  activities  as  sole  proprietors  or  partners,  to 
convert  their  activities  to  the  corporate  form  almost  entirely  to  secure 
the  greater  tax  advantage  associated  with  corporate  plans. 

Provisions  of  the  bill 

The  bill  deals  with  these  problems  in  many  different  ways.  The  prin- 
cipal provisions  of  the  bill  are  summarized  below. 

1.  Participation  requirements. — To  extend  coverage  more  widely, 
the  bill  provides  that  a  qualified  plan  cannot  require  an  employee  to 
serve  longer  than  one  year  or  attain  an  age  greater  than  30  (which- 
ever occurs  later)  as  a  condition  of  eligibility  to  participate  in  the 
plan.  This  provision  is  effective  immediately  for  plans  adopted  after 
the  date  of  enactment  and  January  1,  1976,  for  plans  in  existence  on 
the  date  of  enactment.  However,  existing  plans  which  have  been 
determined  on  the  basis  of  collective  bargaining  agreements  are  not 
subject  to  the  new  provision  until  the  expiration  of  the  collective  bar- 
gaining agreement  or  January  1,  1981,  whichever  is  sooner. 

2.  Vesting. — Qualified  plans  must  provide  a  participant  with  vested 
rights  to  at  least  25  percent  of  his  accrued  benefits  derived  from  his 
employer's  contributions  after  5  years  of  service.  The  minimum  vest- 
ing percentage  is  required  to  be  increased  by  5  percentage  points  for 
each  of  the  next  5  years,  and  by  10  percentage  points  for  each  of  the 
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following  5  years  after  that.  As  a  result,  50  percent  vesting  is  required 
after  10  years  of  participation,  and  100  percent  vesting  after  15  years 
of  participation.  In  addition,  an  individual  who  becomes  a  partici- 
pant in  a  qualified  plan  is  permitted  to  count  up  to  5  years  of 
preparticipation  service  for  purposes  of  determining  his  vesting 
percentage. 

The  vesting  percentages  required  under  the  committee  bill  are  ap- 
plied to  all  benefits  accrued  during  the  period  of  participation  in  the 
plan,  regardless  of  whether  such  benefits  accrued  prior  to  the  effective 
date  of  the  provision  or  on  or  after  this  date. 

To  give  plans  time  to  adjust  to  the  new  minimum  vesting  require- 
ment, the  effective  date  of  the  minimum  vesting  standard  is  deferred 
to  January  1,  1976,  for  plans  in  existence  on  the  date  of  enactment 
of  the  legislation.  However,  in  the  case  of  plans  adopted  after  en- 
actment of  the  legislation  (which  will  have  been  adopted  with  knowl- 
edge of  the  new  requirement),  the  provision  is  effective  for  plan  years 
beginning  after  the  date  of  enactment.  Also,  where  existing  qualified 
plans  were  the  subject  of  collective  bargaining,  the  minimum  vesting 
standard  will  not  apply  until  the  present  collective  bargaining  agree- 
ment terminates — or  1981.  whichever  is  sooner. 

Existing  plans  which  provide  for  full  100  percent  vesting  no  later 
than  at  the  end  of  10  years  of  covered  service  will  be  exempt  from 
compliance  with  the  new  vesting  standard  until  1981. 

3.  Minimum  funding  standards. — The  new  funding  standard  not 
only  requires  the  contributions  to  qualified  plans  which  provide  de- 
fined benefits  to  be  sufficient  to  pay  costs  attributable  to  the  current 
operations  of  the  plan  (as  does  present  law),  but  also  requires  the 
contributions  to  be  sufficient  to  amortize  the  initial  unfunded  past 
service  liabilities  in  level  payments  over  a  period  of  30  years  or  less, 
instead  of  merely  providing  that  the  contributions  be  sufficient  to  meet 
the  interest  payments  on  such  unfunded  liabilities,  as  under  present 
law.  Past  service  costs  arising  as  a  result  of  plan  amendments,  which 
increase  unfunded  past  service  costs  by  at  least  5  percent,  are  to  be 
funded  in  the  same  way  as  past  service  costs  under  new  plans — 
namely,  in  level  amounts  over  a  period  of  30  years  or  less. 

The  new  funding  standard  requires  amortization  of  all  accrued  past 
service  liabilities  (i.e.,  both  vested  past  service  liabilities  and  those 
past  service  liabilities  which  are  expected  to  vest  in  the  future). 

Experience  deficiencies  (which  arise  when  the  actual  plan  costs  turn 
out  to  be  greater  than  were  previously  estimated  on  the  basis  of  the 
actuarial  assumptions — for  instance,  when  the  value  of  the  plan  assets 
is  less  than  was  expected)  are  to  be  funded  over  a  period  of  15  years  or 
the  average  remaining  working  life  of  the  covered  employees  which- 
ever is  the  shorter  period.  Similarly,  experience  gains  (i.e.,  gains 
which  are  attributable  to  a  favorable  variation  in  actual  experience 
compared  to  the  actuarial  assumptions)  are  to  be  taken  into  account 
over  the  same  period  as  actuarial  deficiencies — that  is,  over  the  shorter 
of  15  years  or  the  average  remaining  working  life  of  the  employees. 
Also,  to  minimize  the  creation  of  experience  gains  or  experience  de- 
ficiencies the  assets  of  pension  plans  are  to  be  valued  on  the  basis  of  a 
moving  average  of  5  or  f  ewer  years. 
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Employers  are  required  to  contribute  to  profit-sharing,  stock  bonus, 
and  money  purchase  pension  plans  any  amounts  that  they  have  agreed 
to  contribute.  However,  with  this  exception,  such  plans  are  not  re- 
quired to  comply  with  any  specific  funding  standard. 

The  Service  is  given  the  authority  to  waive  the  minimum  funding 
requirement  in  cases  involving  financial  hardship  to  the  employer,  but 
the  waived  contribution  must  be  made  up  in  level  payments  over  the 
next  10  years.  To  avoid  the  indefinite  postponement  of  the  fulfillment 
of  the  funding  standards,  not  more  than  5  such  waivers  may  be 
granted  in  a  10-year  period. 

Where  the  minimum  funding  standards  result  in  an  increase  in  an- 
nual cost  of  10  percent  or  more  for  collectively  bargained  multi- 
employer plans  and  would  cause  substantial  hardship,  the  Service  can 
allow  already  existing  past  service  costs  to  be  funded  over  a  period 
longer  than  30  years  (up  to  45  years) . 

Qualified  Federal,  State,  and  local  pension  plans  continue  to  be 
subject  to  present  funding  requirements  instead  of  to  the  new  fund- 
ing requirements  under  the  bill. 

If  an  employer  fails  to  contribute  sufficient  amounts  to  meet  the 
new  funding  requirements,  he  will  be  subject  to  a  nondeductible  5 
percent  excise  tax  per  year  on  the  amount  of  the  underf unding  for  any 
year.  If  the  employer  fails  to  make  up  the  underfunding  by  90  days 
after  original  notification  by  the  Internal  Revenue  Service,  then  unless 
the  Service  has  granted  an  extension  of  time,  the  employer  is  subject  to 
a  second  level  excise  tax  amounting  to  100  percent  of  the  underfunding. 

In  the  case  of  plans  adopted  after  the  legislation  is  adopted,  the  new 
funding  requirements  are  effective  for  plan  years  beginning  after  the 
date  of  enactment.  However,  these  funding  standards  do  not  apply 
until  January  1,  1976,  for  plans  in  existence  on  the  date  of  enactment 
in  order  to  give  such  plans  time  to  adjust.  Existing  plans  which  have 
boon  subject  to  collective  bargaining  agreements  are  not  subject  to  the 
now  standard  until  the  expiration  of  the  collective  bargaining  agree- 
ment or  1981,  whichever  is  sooner. 

4.  Portability. — The  Pension  Benefit  Guaranty  Corporation,  estab- 
lished to  administer  the  termination  insurance  program,  is  also  au- 
thorized to  establish  a  central  portability  fund  to  receive  deposits  of 
sums  representing  an  employee's  vested  rights  when  he  is  separated 
from  a  firm  prior  to  reaching  retirement  age.  The  employee's  interest 
in  the  portability  fund  can  then  either  be  transferred  to  his  next 
employer's  qualified  plan  or  retained  in  the  portability  fund  until  he 
retires,  when  it  would  either  be  paid  out  to  him  or  used  to  purchase 
an  annuity  from  an  insurance  company  for  him. 

The  portability  fund  is  authorized  to  receive  transfers  of  amounts 
representing  the  interest  of  employees  under  qualified  plans  where 
they  have  terminated  their  employment  with  the  firm.  (However 
amounts  accumulated  in  H.R.  10  plans  by  self-employed  persons,  in  cor- 
porate plans  by  proprietary  employers,  and  in  individual  retirement 
plans  are  not  eligible  for  transfer  to  the  portability  fund.) 

The  payments  made  out  of  this  central  portability  fund  to  the  em- 
ployee or  his  beneficiaries  will  generally  be  taxed  in  the  same  manner 
as  payments  made  by  qualified  plans.  However,  the  bill  specifically 
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provides  that  the  transfer  of  amounts  representing  the  employee's 
interest  in  a  pension  plan  to  the  central  portability  fund  and  transfers 
from  the  central  portability  fund  to  the  plan  of  a  new  employer  are 
not  to  give  rise  to  tax  liability. 

The  transfer  of  amounts  representing  vested  rights  to  benefits 
to  or  from  the  central  portability  fund  is  entirely  voluntary.  In  order 
for  such  transfers  to  take  place,  both  the  employee  and  the  private 
pension  plans  concerned  with  the  transfer  will  have  to  give  their  agree- 
ment. 

Moreover,  the  bill  generally  permits  the  voluntary  transfer  of  sums 
of  money  representing  an  employee's  vested  rights  from  one  qualified 
plan  to  another  directly  without  the  use  of  the  central  portability 
fund.  The  tax  laws  are  amended  to  make  it  clear  that  such  voluntary 
transfers  are  to  be  nontaxable,  subject  to  specified  conditions  designed 
to  prevent  abuses. 

Finally,  to  insure  that  employees  will  actually  receive  the  plan 
benefits  to  which  they  are  entitled  when  they  retire,  the  Social  Secu- 
rity Administration  will  keep  records  regarding  the  vested  rights  of 
employees  which  will  be  reported  by  employers  at  the  time  that  em- 
ployees terminate  their  employment.  The  Social  Security  Administra- 
tion will  then  furnish  this  information  regarding  vested  rights  to  indi- 
viduals both  on  request  and  at  the  same  time  that  official  information 
is  supplied  regarding  social  security  benefits. 

5.  Plan  termination  insurance. — A  corporation  (The  Pension  Bene- 
fit Guaranty  Corporation,  with  the  Secretaries  of  Labor,  Commerce, 
and  Treasury  as  trustees  and  the  Secretary  of  Treasury  as  managing 
trustee)  is  established  to  insure  employees  against  the  loss  of  pension 
benefits  resulting  from  defined  benefit  plan  terminations. 

The  insurance  under  the  program  is  limited  to  the  vested  benefit 
provided  under  the  plan,  up  to  50  percent  of  the  average  monthly  wage 
in  the  highest  5  years  but  not  more  than  $750  a  month.  The  $750  figure 
will  be  adusted  upward  as  the  social  security  wage  base  is  increased. 
The  insurance  applies  to  vested  benefits  earned  prior  to  as  well  as  on 
and  subsequent  to  the  effective  date  of  the  Act. 

In  the  event  of  plan  termination,  the  assets  of  the  plan  must  be 
used  to  pay  the  plan  liabilities.  Employers  are  generally  made  liable 
for  100  percent  of  the  losses  due  to  plan  termination  (i.e.,  amounts 
which  the  plan  cannot  pay  out  of  its  assets)  up  to  50  percent  of  their 
net  worth.  However,  this  liability  is  subordinated  to  amounts  owed 
general  creditors.  In  addition,  employers  are  given  the  option  of  elimi- 
nating employer  liability  in  certain  circumstances  under  the  plan  ter- 
mination insurance  by  paying  an  increased  annual  premium  tax  for  the 
plan.  During  the  first  3  years  after  the  effective  date  of  the  provision 
(January  1,  1975),  if  there  is  employer  liability,  the  employer  pays 
an  annual  premium  tax  of  50  cents  for  each  participant  in  the  pension 
plan  who  is  covered  by  the  insurance  in  order  to  finance  the  plan. 
However,  if  the  employer  agrees  to  pay  an  annual  premium  tax  of 
70  cents  per  covered  employee,  employer  liability  is  eliminated  except 
where  the  employer  remains  in  business  after  the  plan  is  terminated 
or  when  the  plan  termination  involves  a  merger  or  reorganization. 
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The  premium  taxes  will  be  paid  for  a  minimum  of  3  years  before 
any  benefits  are  paid  out.  This  will  give  the  insurance  program  time  to 
accumulate  funds  with  which  to  make  payments  and  also  to  gain 
experience  as  to  the  level  and  types  of  premiums  that  can  best  fund  the 
insurance  program.  After  the  initial  3-year  period,  the  Pension  Benefit 
Guaranty  Corporation  may  recommend  different  premium  tax  levels 
for  individual  employer  and  multiemployer  plans  to  reflect  the  differ- 
ent risk  of  termination  under  these  two  different  kinds  of  plans.  Any 
premium  tax  changes  made  must  be  approved  by  Congress. 

6.  Fiduciary  responsibility. — Fiduciaries  are  required  to  discharge 
their  duties  solely  in  the  interest  of  participants  and  their  beneficiaries 
and  in  a  manner  which  will  not  jeopardize  the  income  or  assets  of  the 
fund.  They  are  also  specifically  prohibited  from  engaging  in  actions 
where  there  would  be  a  conflict  of  interest  with  the  fund,  such  as 
representing  any  other  party  dealing  with  the  fund.  Any  fiduciary 
who  breaches  any  of  the  responsibilities  imposed  on  him  by  the  com- 
mittee provision  is  personally  liable  to  make  good  to  the  plan 
any  losses  resulting  from  his  failure  to  comply  with  the  fiduciary 
standards.  To  enforce  these  obligations,  the  Secretary  of  Labor  or  a 
participant  or  beneficiary  of  a  plan  is  authorized  to  bring  a  civil  action 
in  the  courts  for  appropriate  relief  to  redress  or  restrain  any  viola- 
tion of  the  fiduciary  standards. 

In  addition,  parties  in  interest  and  fiduciaries  who  engage  in  specified 
prohibited  transactions  involving  self-dealing  are  to  be  subject  to  a 
two-level  excise  tax  on  the  amount  involved  in  the  prohibited  trans- 
action. The  first  level  tax  generally  will  be  5  percent  (per  year)  of  the 
amount  involved ;  if  the  transaction  is  not  corrected  to  make  the  trust 
whole,  a  second  level  tax  of  100  percent  will  be  imposed.  (In  the  case 
of  a  fiduciary,  the  first  level  tax  is  2.5  percent  and  the  second  level  tax 
is  50  percent  of  the  amount  involved,  up  to  a  maximum  of  $10,000  at 
each  level.)  None  of  these  taxes  is  deductible. 

To  protect  the  rights  of  covered  employees,  qualified  pension  plans 
arc  prohibited  from  investing  in  the  securities  of  the  employer  after 
August  21,  1973.  However,  pension  plans  are  permitted  to  retain  in- 
definitely employer  securities  purchased  before  this  date. 

The  bill  generally  places  no  restriction  on  the  purchase  of  employer 
securities  by  profit-sharing  and  stock  bonus  plans.  However,  where  the 
employer  securities  are  not  readily  tradable  on  an  established  securi- 
ties market,  the  bill  limits  the  investment  in  employer  securities  by 
profit-sharing  plans  to  10  percent  of  their  assets. 

7.  En  force  merit. — To  aid  in  enforcement,  the  committee  bill  pro- 
vides for  the  establishment  by  the  Internal  Revenue  Service  of  a  sep- 
arate office  headed  by  an  Assistant  Commissi  one  r  of  Internal  Reve- 
nue to  deal  primarily  with  employee  benefit  plans  and  organizations 
exempt  from  tax  under  section  501(a)  of  the  Internal  Revenue  Code, 
including  religious,  charitable,  and  educational  organizations.  In  order 
to  fimd  this  new  office,  the  bill  authorizes  appropriations  equal  to  the 
sum  of  (1)  a  new  tax  of  $1  per  participant  per  year  in  a  qualified  plan 
and  (2)  one-half  of  the  revenue  raised  by  the  present  4  percent  excise  • 
tax  on  private  foundations. 
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In  addition,  to  provide  additional  opportunities  for  redress  in  case 
of  disagreement  with  the  decisions  of  the  Internal  Revenue  Service 
on  pension  matters,  both  employees  and  employers  will  be  allowed  to 
appeal  determination  letters  issued  by  the  Internal  Revenue  Service 
to  the  Tax  Court  after  exhausting  their  remedies  under  the  Internal 
Revenue  Service  administrative  procedures.  Employees  are  also  given 
the  right  to  submit  disputes  with  pension  plan  administrators  to  the 
Labor  Department  for  decision. 

8.  Equal  tax  treatment  under  qualified  plans. — To  provide  more 
equitable  tax  treatment  under  qualified  plans,  the  committee  has  pro- 
vided the  following  three  changes  which  should  be  regarded  as  one 
package  in  the  sense  that  all  three  changes  must  be  adopted  to  achieve 
the  desired  equity  objectives. 

A.  Any  individual  (including  an  employee  or  a  self -employed  in- 
dividual) who  is  not  a  participant  in  a  qualified  retirement  plan  or 
governmental  plan  may  take  tax  deductions  of  up  to  $1,000  a  year  for 
amounts  of  earned  income  set  aside  for  his  own  retirement.  Alterna- 
tively, the  employer  of  any  individual  who  establishes  such  a  personal 
retirement  plan  is  allowed  to  make  tax  deductible  contributions  to  the 
individual  retirement  account  on  behalf  of  the  employee  (which  will 
not  be  currently  taxable  to  the  employee)  so  long  as  the  sum  of  the 
employee's  own  contribution  and  the  employer's  contribution  do  not 
exceed  $1,000.  The  contributions  to  the  individual  retirement  plans 
can  be  invested  in  a  wide  range  of  investments,  including  special 
government  savings  bonds  which  would  be  issued  for  this  purpose, 
annuity  contracts  sold  by  insurance  companies,  mutual  funds,  stocks, 
and  savings  accounts  under  custodial  arrangements. 

B.  The  maximum  deductible  contributions  a  self-employed  individ- 
ual is  allowed  to  make  on  his  own  behalf  to  a  qualified  plan  (H.R.  10 
plan)  are  increased  to  15  percent  of  earned  income  up  to  $7,500  a  year 
(or  the  equivalent  in  benefit  levels,  in  the  case  of  fixed  benefit  plans). 
In  addition,  the  bill  limits  to  no  more  than  $100,000  the  portion  of  a 
self-employed  person's  income  which  may  be  taken  into  account  for 
this  purpose.  This  gives  assurance  that  a  self-employed  individual  will 
provide  a  set-aside  of  at  least  7.5  percent  for  his  employees  if  he  is  to 
take  the  maximum  deduction  of  $7,500  for  himself. 

C.  After  careful  consideration,  the  committee  has  concluded  that 
the  basic  situation  of  certain  proprietary-employees  of  closely-held 
corporations  is  so  similar  to  that  of  self-employed  people  that  they 
should  generally  be  treated  like  self-employed  people  for  pension  pur- 
poses. The  fact  that  there  is  no  specific  limit  on  the  plan  contributions 
for  corporate  proprietary-employees  has  led  to  abuses  and  charges  of 
discrimination  against  the  self-employed.  To  remedy  this,  contribu- 
tions on  behalf  of  corporate  proprietary-employees  who  (1)  own  at 
least  2  percent  of  the  stock  and  (2)  together  account  for  at  least  25 
percent  of  the  accrued  benefits  of  all  employees  under  the  plan  are 
limited  to  exactly  the  same  deduction  limitations  as  apply  to  self- 
employed  people — namely.  15  percent  of  earned  income  with  a  maxi- 
mum annual  ceiling  of  $7,500  (or  the  equivalent  in  benefit  levels,  in  the 
case  of  fixed  benefit  plans) .  As  in  the  case  of  self-employed  people,  the 
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base  for  computing  deductible  plan  contributions  on  behalf  of  such 
proprietary-employees  is  limited  to  the  first  $100,000  of  their  earned 
income. 

9.  Lump-sum  distributions. — The  committee  bill  provides  a  new 
method  of  taxing  lump-sum  distributions  from  employee  plans  which 
is  equitable  and  relatively  simpler  than  the  7-year  averaging  proce- 
dure provided  by  the  1969  Act.  Under  the  new  provision,  that  portion 
of  the  distribution  (other  than  the  employees'  own  contributions) 
representing  pre-1974  value  receives  capital  gains  treatment;  the 
balance  of  this  lump-sum  distribution  is  to  be  taxed  as  ordinary 
income  under  a  separate  tax  schedule  (the  tax  schedule  applicable 
to  single  people)  generally  without  reductions,  exclusions,  or  consid- 
eration of  the  taxpayer's  other  income.  However,  to  insure  that  the 
tax  paid  by  lower  income  individuals  on  their  lump-sum  distributions 
will  generally  not  be  more  than  under  present  law,  a  special  minimum 
distribution  allowance  is  provided  under  the  separate  tax  rate  sched- 
ule. In  addition,  averaging  relief  is  provided  for  the  portion  of  the 
lump-sum  distribution  which  is  taxed  as  ordinary  income  under  the 
separate  tax  rate  schedule  by  providing  15-year  averaging  for  such 
income  (i.e.,  the  tax  is  generally  computed  on  one-fifteenth  of  such 
income  and  the  result  is  then  multiplied  by  15). 

IL  REASONS  FOR  THE  BILL 

One  of  the  most  important  matters  of  public  policy  facing  the  na- 
tion today  is  how  to  assure  that  individuals  who  have  spent  their 
careers  in  useful  and  socially  productive  work  will  have  adequate  in- 
comes to  meet  their  needs  when  they  retire.  This  legislation — The 
Comprehensive  Private  Pension  Security  Act  of  1973 — is  concerned 
with  improving  the  effectiveness  of  qualified  retirement  plans  in  their 
vital  role  of  providing  retirement  income.  In  broad  outline,  the  objec- 
tive is  to  increase  the  number  of  individuals  participating  in  employer- 
financed  plans;  to  make  sure  to  the  greatest  extent  possible  that  those 
who  do  participate  in  such  plans  actually  receive  benefits  and  do  not 
lose  their  benefits  as  a  result  of  unduly  restrictive  forfeiture  provisions 
or  failure  of  the  pension  plan  to  accumulate  and  retain  sufficient  funds 
to  meet  its  obligations;  and  to  make  the  tax  laws  relating  to  qualified 
retirement  plans  fairer  by  providing  greater  equality  of  treatment 
under  such  plans  for  the  different  taxpayer  groups  concerned. 

Essentially,  the  committee  bill  represents  a  significant  improve- 
ment in  the  tax  treatment  now  applicable  with  respect  to  qualified 
retirement  plans.  The  committee  regards  the  present  legislation  as 
part  of  an  evolutionary  process  which  keeps  this  basic  framework  but 
which  builds  on  it  new  provisions  which  experience  indicates  are 
necessary  for  the  proper  functioning  of  these  plans. 

A  fundamental  aspect  of  present  law,  which  the  committee  bill 
continues,  is  reliance  on  voluntary  action  by  employers  (and  em- 
ployees under  contributory  plans)  for  the  establishment  of  qualified 
retirement  plans.  The  committee  bill  also  continues  the  approach  in 
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present  law  of  encouraging  the  establishment  of  retirement  plans 
which  contain  socially  desirable  provisions  through  the  granting  of 
tax  inducements.  In  other  words,  under  the  new  legislation  as  under 
the  present  law,  no  one  is  compelled  to  establish  a  retirement  plafy. 
However,  if  a  retirement  plan  is  to  qualify  for  the  favorable  ta^ 
treatment,  it  will  be  required  to  comply  with  specified  new  require- 
ments which  are  designed  to  improve  the  retirement  system.  Since  the , 
favorable  tax  treatment  is  quite  substantial,  presently  involving  a"^ 
revenue  loss  of  over  $4  billion  a  year,  it  is  anticipated  that  plans  will 
have  a  strong  inducement  to  comply  with  the  new  qualification  rules 
and  thereby  become  more  effective  in  fulfilling  their  objective  of  pro- 
viding retirement  income. 

The  tax  advantages  associated  with  qualification  under  the  In- 
ternal Revenue  Code  are  substantial.  Employers,  within  certain  limits, 
are  permitted  to  deduct  contributions  made  to  such  plans  on  behalf 
of  covered  employees,  whether  or  not  the  interests  of  covered  em- 
ployees are  vested;  earnings  on  the  plan's  assets  are  exempt  from 
tax;  and  covered  employees  defer  payment  of  tax  on  employer  con- 
tributions made  on  their  behalf  until  they  actually  receive  the  bene- 
fits, generally  after  retirement  when  their  incomes  and  hence  appli- 
cable tax  rates  tend  to  be  lower. 

THE  ENCOURAGEMENT  OF  NONDISCRIMINATORY  PLANS  UNDER 
PRESENT  LAW 

As  already  indicated,  our  tax  laws  now  provide  substantial  tax  incen- 
tives for  the  establishment  of  nondiscriminatory  retirement  plans.  In 
order  to  qualify  as  nondiscriminatory,  a  retirement  plan  must  cover  a 
specified  percentage  of  employees  1  or  cover  employees  under  a  clas- 
sification found  by  the  Internal  Revenue  Service  not  to  discriminate  in 
favor  of  employees  who  are  officers,  shareholders,  supervisory  em- 
ployees, or  highly  compensated  employees.  Similarly,  either  the  con- 
tributions to  the  plan  or  the  benefits  paid  out  by  the  plan  must  not 
discriminate  in  favor  of  officers,  etc. 

In  adopting  this  legislation,  the  Finance  Committee  is  aware  of  the 
achievements  of  the  private  pension  system  under  the  1942  legisla- 
tion. The  private  retirement  system  has  grown  rapidly  over  the  past 
three  decades.  About  30  million  employees  were  covered  by  private 
retirement  plans  in  1970  compared  to  4  million  in  1940  and  9.8  million 
in  1950.  (See  Table  1.)  By  1980,  these  retirement  plans  are  expected 
to  cover  42  million  employees.2 


1  To  qualify  on  this  basis,  the  plan  must  cover  70  percent  or  more  of  all  the  employees, 
or  SO  percent  or  more  of  all  employees  who  are  eligible  to  benefit  under  the  plan  if  70  per- 
cent or  more  of  all  the  employees  are  so  eligible,  excluding  in  each  case  employees  who  have 
been  employed  not  more  than  a  minimum  period  prescribed  by  the  plan,  not  exceeding  5 
years,  employees  whose  customary  employment  is  for  not  more  than  20  hours  in  any  1  week, 
and  employees  whose  customary  employment  is  not  for  more  than  5  months  in  any  calendar 
year  (sec.  401(a)  (3)  (A)). 

2  See  Public  Policy  and  Private  Pension  Programs.  A  Report  to  the  President  on  Private 
Employee  Retirement  Plans  by  the  President's  Committee  on  Corporate  Pension  Funds  and 
Other  Private  Retirement  and  Welfare  Programs,  January  1965,  p.  vi. 
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The  growth  which  has  occurred  is  also  evidenced  in  other  ways.  Be- 
tween 1950  and  1970,  total  annual  contributions  made  to  retirement 
plans  by  employees  and  employers  rose  from  about  $2.1  billion  to  about 
$14  billion.  In  1950,  450,000  beneficiaries  received  $370  million  from 
retirement  plans;  in  1970,  4.7  million  beneficiaries  received  $7.4  billion 
in  pension  payments.  Moreover,  retirement  plan  assets  soared  from 
$12.1  billion  in  1940  to  $150  billion  in  1972  (book  value)  and  are  ex- 
pected to  reach  $225  billion  by  1980.4 

PROBLEM  AREAS 

Despite  the  substantial  achievements  of  retirement  plans,  it  has  be- 
come apparent  that  a  number  of  problems  have  arisen  which  prevent 
many  of  these  plans  from  achieving  their  full  potential  as  a  source  for 
retirement  income.  These  problem  areas  are  outlined  below. 

Inadequate  coverage. — Despite  the  rapid  growth  in  retirement  plan 
coverage  in  recent  years  to  its  1970  level  of  about  30  million  employees, 
one-half  of  all  employees  in  private,  nonagricultural  employment  are 
still  not  covered  by  retirement  plans.  Retirement  plans  are  still  rela- 
tively rare  among  small  business  firms  and  in  agriculture.  Moreover, 
even  where  employees  work  for  a  firm  with  a  retirement  plan,  the  age 
and  service  requirements  for  participation  in  the  plan  may  be  overly 
restrictive,  excluding  many  employees. 

Discrimination  against  the  self -employed  and  employees  not  covered 
by  retirement  plans. — Another  problem  area  is  that  present  law  dis- 
criminates against  employees  not  covered  by  retirement  plans  and 
against  the  self-employed.  This  is  primarily  because  the  personal  re- 
tirement savings  of  individuals  not  covered  by  pension  plans  must  be 
made  out  of  after-tax  income,  while  those  covered  by  retirement  plans 
are  permitted  to  defer  tax  on  their  employer's  retirement  contributions. 
In  addition,  the  earnings  on  the  retirement  savings  of  noncovered 
persons  are  subject  to  tax  as  earned,  while  the  tax  on  earnings  of 
pension  funds  is  deferred  until  paid  out  as  a  retirement  benefit. 

Self-employed  people  also  frequently  maintain  that  they  are  dis- 
criminated against  as  compared  with  corporate  executives  and  owner- 
managers  of  corporations  in  regard  to  the  tax  treatment  of  retirement 
savings.  At  present,  there  is  no  comprehensive  limit  on  the  amounts 
the  employer  can  contribute  on  behalf  of  corporate  executives  and 
owner-managers  of  corporations ;  similarly,  there  is  no  statutory  limit 
on  the  amount  of  pension  benefits  that  the  latter  can  receive — so  long 
as  those,  contributions  or  benefits  do  not  discriminate  in  favor  of  em- 
ployees who  are  shareholders,  officers,  supervisors,  or  highly  paid  and 
do  not  constitute  unreasonable  compensation.  As  a  result  of  legislation 
enacted  in  1962  and  amended  in  subsequent  years,  self-employed 
people  can  establish  retirement  plans  for  themselves  and  their  employ- 
ees but  their  deductible  contributions  to  such  plans  on  their  own  behalf 
are  limited  to  10  percent  of  earned  income  up  to  $2,500  a  year. 

Some  self-employed  people,  including  professional  people,  have  been 
successful  in  securing  the  tax  advantages  associated  with  corporate 


4  Table  1  and  Securities  and  Exchange  Commission,  Private  Noninsured  Pension  Funds, 
1972  (Preliminary). 
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retirement  plans  by  forming  professional  corporations.  In  many  cases 
these  are  one-man  corporations.  Although  the  Service  for  a  long  time  I 
refused  to  recognize  the  validity  of  such  corporations  for  Federal  tax 
purposes,  the  courts  sided  with  the  taxpayers,  and  the  Internal  Reve- 
nue Service  has  agreed  to  generally  recognize  such  corporations.5 

Inadequate  vesting. — Present  law  generally  does  not  require  a  re- 
tirement plan  to  give  a  covered  employee  vested  rights  to  benefits — 
that  is,  the  right  to  receive  benefits  even  if  he  leaves  or  loses  his  job 
before  retirement  age.G  Over  two-thirds  of  the  private  retirement  plans 
provide  vested  rights  to  retirement  benefits  before  retirement.  How- 
ever, as  a  general  rule,  employees  do  not  acquire  vested  rights  until 
they  have  accumulated  a  fairly  long  period  of  service  with  the  firm 
and/or  are  relatively  mature. 

At  present,  only  one  of  every  three  employees  participating  in 
employer-financed  plans  has  a  50  percent  or  greater  vested  right  to 
his  accrued  retirement  benefits.  Moreover,  58  percent  of  covered  em- 
ployees between  the  ages  of  fifty  and  sixty  and  54  percent  of  covered  ! 
employees  60  years  of  age  and  over  do  not  have  a  qualified  vested 
right  to  even  50  percent  of  their  accrued  retirement  benefits.7  As  a  re- 
sult, even  employees  with  substantial  periods  of  service  may  lose  retire-  , 
ment  benefits  on  separation  from  employment.  Extreme  cases  have 
been  noted  in  which  employees  have  lost  retirement  rights  at  advanced 
ages  as  a  result  of  being  discharged  shortly  before  they  would  be 
eligible  to  retire.  In  addition,  failure  to  vest  more  rapidly  is  charged 
with  interfering  with  the  mobility  of  labor,  to  the  detriment  of  the 
economy. 

Inadequate  funding. — Another  problem  area  is  that  a  significant 
portion  of  present  pension  plans  are  not  adequately  funded — that  is, 
they  are  not  accumulating  sufficient  assets  to  pay  benefits  in  the  future  ! 
to  covered  employees.  As  a  result,  there  is  concern  that  many  em- 
ployees now  covered  by  pension  plans  may  not  actually  receive  pen- 
sions when  they  retire  because  the  funds  will  not  be  available  to  pay 
for  those  pensions. 

In  general,  pension  plans  that  are  qualified  under  the  Internal 
Revenue  Code  must  meet  certain  minimum  funding  requirements  by 

5  However,  the  1969  Tax  Reform  Act  made  contributions  on  behalf  of  shareholder- 
employees  who  own  more  than  5  percent  of  an  electing:  small  business  (subchapter  S) 
corporation's  stock  subject  to  the  same  10  percent-$2,500  limitations  as  apply  to  retire- 
ment contribution  deductions  on  behalf  of  self-employed  people. 

e  However,  as  noted  below,  vesting  is  required  for  employees  under  so-called  H.R.  10  plans 
for  owner-employees  and  may  also  be  required  in  other  cases  to  prevent  the  plan  from 
having  a  discriminatory  effect  in  operation,  or  upon  plan  termination  or  complete  dis- 
continuance of  contributions. 

7  U.S.  Treasury  Department — Fact  Sheet.  Pension  Reform  Program,  as  reprinted  in  Ma-  j 
terial  Relating  to  Administration  Proposal  Entitled  the  "Retirement  Benefits  Tax  Act",  | 
Committee  on  Ways  and  Means,  93d  Cong.,  1st  sess.,  p.  37,  Table  B. 
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irrevocably  setting  aside  funds  in  a  trust  or  through  the  purchase  of 
insurance  contracts.  Contributions  to  such  plans  must  generally  be  at 
least  large  enough  to  pay  the  normal  pension  costs  plus  the  interest  on 
unfunded  accrued  liabilities  which  generally  are  attributable  to  the 
past  service  of  the  covered  employees.  However,  this  minimum  fund- 
ing requirement  is  not  adequate  because  it  is  designed  only  to  prevent 
the  unfunded  liabilities  from  growing  larger  and  does  not  require  any 
payment  to  reduce  the  amount  of  the  outstanding  unfunded  liabilities, 
which  may  be  substantial. 

The  available  evidence  suggests  that  many  pension  plans  are  ade- 
quately funded — but  that  a  significant  proportion  of  the  plans  have  not 
been  adequately  funded.  This  is  indicated,  for  example,  by  a  survey 
made  by  the  Senate  Labor  Subcommittee  of  469  trustee-administered 
pension  plans  covering  7.1  million  employees.  In  1970,  about  one- 
third  of  the  plans  in  the  study  covering  one-third  of  the  participants 
reported  a  ratio  of  assets  to  total  accrued  liabilities  of  50  percent  or 
less ;  while  7  percent  of  the  plans  covering  8  percent  of  the  participants 
reported  a  ratio  of  assets  to  accrued  liabilities  of  25  percent  or  less.  (See 
Table  2.) 

In  general,  the  older  plans  are  better  funded  than  the  newer  ones. 
Over  one-half  of  the  plans  covered  by  the  study  which  were  6  years 
old  or  less  had  an  assets-liabilities  ratio  of  50  percent  or  less,  while 
35  percent  of  the  plans  in  existence  for  17  years  to  21  years  had  such 
an  assets-liabilities  ratio.  (See  Table  3.) 

TABLE  2.— FUNDING  OF  PRIVATE  PENSION  PLANS:  ASSETS  AT  MARKET  VALUE,  AS  PERCENT  OF  PRESENT  VALUE> 
OF  TOTAL  ACCRUED  RETIREMENT  BENEFITS,  BY  PLAN  AND  BY  PARTICIPANT:  AS  OF  1970 


By  plan  By  participant 

Number  2  Percent         Number  Percent 


Assets  as  percent  of  accrued  benefits: 


25  percent  or  less   33  7  541,801  8 

26  through  50   118  25  1,798,945  25 

51  through  75     104  22  2,134,601  30 

76  through  100   117  25  1,211,298  17 

101  through  125....    55  12  949,975  13 

126  through  150                                          .  20  4  134,252  2 

151  through  175   8  2  52,498  1 

Over  175   14  3  275,835  4 


Total   469  100       7,100,205  100 


1  Present  value  of  accrued  benefits  is  actuarially  determined. 

2  Sample  consists  of  469  trustee-administered  plans.  Comparable  data  were  not  available  for  insured  plans. 
Note:  The  sum  of  individual  items  may  not  equal  totals  because  of  rounding. 

Source:  Senate  Committee  on  Labor  and  Public  Welfare  Report  on  S.  3598,  The  Retirement  Income  Security  for  Em- 
ployees Act  of  1972,  92d  Cong.,  2d  sess.,  p.  97. 
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Loss  of  pension  benefits  due  to  plan  terminations. — Concern  has  also 
been  expressed  over  the  possible  loss  of  pension  benefits  as  a  result  of 
termination  of  pension  plans.  The  Studebaker  case,  which  has  been 
widely  publicized,  illustrates  how  pension  benefits  can  be  lost  as  a  re- 
sult of  termination  of  a  plan.  When  Studebaker  closed  its  South  Bend, 
Indiana,  plant  in  1964.  the  employees  were  separated  and  the  pension 
plan  was  terminated.  The  plan  provided  fairly  generous  vested  rights 
and  the  funding  apparently  would  have  been  adequate  had  the  firm 
remained  in  business  and  the  plan  continued  in  operation.  However, 
at  termination,  the  plan  had  not  yet  accumulated  sufficient  assets  to 
meet  all  its  obligations.  As  a  result,  full  pension  benefits  were  paid  only 
to  employees  already  retired  and  to  employees  age  60  or  over  with  10 
years  or  more  of  service.  Little  or  no  benefits  were  paid  to  large  num- 
bers of  other  employees,  many  of  whom  had  vested  rights. 

A  joint  study  of  the  Treasury  Department  and  the  Department  of 
Labor  indicates  that  there  were  1,227  plan  terminations  in  1972/  These 
terminations  resulted  in  the  loss  of  £49  million  of  benefits  (present 
value)  by  19.400  pension  participants  in  546  of  the  terminated  plans. 
The  average  loss  of  benefits  for  participants  amounted  to  $2,500. 
Participants  losing  benefits  represented  about  eight  one-hundredths 
of  one  percent  of  workers  covered  by  pension  plans.  The  data,  of 
course,  cover  terminations  occurring  over  a  relatively  short  period  of 
time. 

Misuse  of  pension  funds  and  disclosure  of  pension  operations. — 
There  also  has  been  concern,  about  the  administration  of  pension  plans. 
It  has  been  charged  that  all  too  frequently  pension  funds  have  not  been 
used  in  the  best  interest  of  covered  employees.  There  have  been  cases 
of  extreme  misuse  of  pension  funds. 

Also,  questions  have  been  raised  as  to  whether  a  pension  plan  should 
be  permitted  to  invest  heavily  in  the  employer's  securities  instead  of 
diversifying  investments.  Present  law  permits  such  investments  in  the 
employers'  securities,  subject  to  certain  restrictions. 

The  Welfare  and  Pension  Plans  Disclosure  Act.  which  is  adminis- 
tered by  the  Labor  Department,  was  adopted  in  1958  to  protect  the 
interests  of  welfare  and  pension  plan  participants  and  beneficiaries  by 
requiring  disclosure  of  information  regarding  such  plans.  This  Act 
requires  the  plan  administrators  to  file  with  the  Secretary  of  Labor 
and  to  send  to  participants  upon  written  request  a  description  and 
annual  report  of  the  plan.  The  Act  was  amended  in  1962  to  make  theft, 
embezzlement,  bribery,  and  kickbacks  Federal  crimes  where  these  occur 
in  connection  with  welfare  and  pension  plans.  The  1962  amendment 
also  conferred  limited  investigatory  and  regulatory  powers  upon  the 
Secretary  of  Labor.  However,  abuses  in  the  administration  of  pension 
plans  and  in  the  handling  of  pension  funds  have  continued. 

The  Internal  Revenue  Code  (sec.  503(b) )  seeks  to  prevent  abuses  in 
the  use  of  funds  held  under  qualified  retirement  plans  by  prohibiting 
qualified  trusteed  plans  from  engaging  in  certain,  specified  prohibited 
transactions  such  as  lending  funds  without  adequate  security  and  a 
reasonable  rate  of  interest  to  the  creator  of  the  plan,  his  family,  or  cor- 
porations controlled  by  him.  Other  prohibited  transactions  include 

8  Department  of  the  Treasury  and  the  Department  of  Labor  Study  of  Pension  Plan 
Terminations,  1972 — Final  Report.  August  1973. 
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payment  of  excessive  salaries,  purchase  of  property  for  more  than  an 
adequate  consideration,  sale  of  property  for  less  than  an  adequate  con- 
sideration, or  any  other  transactions  which  result  in  a  substantial  di- 
version of  funds  to  such  individuals.  Special  additional  rules  apply  to 
trusts  benefiting  owner-employees.  However,  this  prohibited  transac- 
tion provision  is  not  effective  because  the  penalty  for  noncompliance 
is  the  disqualification  of  the  pension  plan  from  tax  benefits  for  a  period 
of  time,  which  is  unfavorable  to  the  covered  employees  who  have  had 
no  part  in  any  wrongdoing.  There  is  need,  therefore,  for  more  effective 
remedies  to  prevent  misuse  of  pension  funds  to  the  detriment  of  the 
interests  of  participating  employees. 

OBJECTIVES  OF  THE  MAIN  PROVISIONS  OF  THE  BILL 

Although  there  have  been  significant  legislative  changes  since  the 
present  basic  framework  of  the  tax  laws  relating  to  pensions  was  first 
adopted — principally  in  allowing  self-employed  people  to  establish 
retirement  plans  for  themselves  and  their  employees  and  in  requiring 
the  disclosure  of  information  regarding  welfare  and  pension  plans — 
it  has  been  more  than  30  years  since  these  basic  pension  provisions 
were  first  adopted.  It  is  time  for  new  legislation  to  conform  the  pen- 
sion provisions  to  the  present  day  situation  and  to  provide  remedial 
action  for  the  various  problems  that  have  arisen  in  the  retirement  plan 
area  during  the  past  three  decades. 

As  indicated  above,  the  present  provisions  of  the  Internal  Revenue 
Code  provide  tax  inducements  for  the  adoption  of  nondiscriminatory 
plans  and  to  a  limited  extent  other  objectives.  These  nondiscrimination 
provisions  are  retained,  but  the  newr  legislation  also  requires  retirement 
plans  to  conform  to  additional  requirements  in  order  to  qualify  for 
the  favorable  tax  treatment  under  the  Internal  Revenue  Code.  In  tak- 
ing this  action,  the  committee  has  been  mindful  of  the  need  to  construct 
the  new  requirements  so' that  they  will  provide  meaningful  improve- 
ment in  the  various  problem  areas  noted  under  the  present  law.  At  the 
same  time,  the  committee  is  aware  that  under  our  voluntary  pension 
system,  the  cost  of  financing  pension  plans  is  an  important  factor  in 
determining  whether  any  particular  retirement  plan  will  be  adopted 
and  in  determining  the  benefit  levels  if  a  plan  is  adopted,  and  that 
unduly  large  increases  in  costs  could  impede  the  growth  and  improve- 
ment of  the  private  retirement  system.  For  this  reason,  in  the  case  of 
those  requirements  which  add  to  the  cost  of  financing  retirement  plans, 
the  committee  has  sought  to  adopt  provisions  which  strike  a  balance 
between  providing  meaningful  reform  and  keeping  costs  within  rea- 
sonable limits. 

Generally,  it  would  appear  that  the  wider  or  more  comprehensive 
the  coverage1,  vesting,  and  funding,  the  more  desirable  it  is  from  the 
standpoint  of  national  policy.  However,  since  these  plans  are  volun- 
tary on  the  part  of  the  employer  and  both  the  institution  of  new  pen- 
sion plans  and  increases  in  benefits  depend  upon  employer  willingness 
to  participate  or  expand  a  plan,  it  is  necessary  to  take  into  account 
additional  costs  from  the  standpoint  of  the  employer.  If  employers 
respond  to  more  comprehensive  coverage,  vesting  and  funding  rules 
by  decreasing  benefits  under  existing  plans  or  slowing  the  rate  of  for- 
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mation  of  new  plans,  little  if  anything  would  be  gained  from  the 
standpoint  of  securing  broader  use  of  employee  pensions  and  related 
plans.  At  the  same  time,  there  are  advantages  in  setting  minimum 
standards  in  these  areas  both  to  serve  as  a  guideline  for  employers  in 
establishing  or  improving  plans  and  also  to  prevent  the  promise  of 
more  in  the  form  of  pensions  or  related  benefits  than  eventually  is 
available. 

Coverage. — One  of  the  major  objectives  of  the  new  legislation  is 
to  extend  coverage  under  pension  plans  more  widely.  For  this  rea- 
son, the  committee  bill  sets  limits  on  the  age  and  service  requirements 
which  can  be  used  to  exclude  employees  from  participation  in  pension 
plans.  Under  the  new  rules,  a  qualified  plan  cannot  require  an  em- 
ployee to  serve  longer  than  one  year  or  attain  an  age  greater  than  30 
(whichever  occurs  later)  as  a  condition  of  eligibility  to  participate  in 
the  plan.  Thus,  an  employee  who  reaches  age  30  and  has  at  least  a 
year  of  service  would  be  eligible  to  participate.  The  Committee  be- 
lieves that  this  rule  is  a  reasonable  one.  It  provides  a  balance  between 
the  need  to  grant  employees  the  right  to  participate  in  pension  plans 
at  a  relatively  early  age  so  that  they  can  begin  to  acquire  pension 
rights  and  at  the  same  time  avoids  the  administrative  drawbacks  that 
would  be  involved  in  granting  coverage  to  transient  short-term  em- 
ployees whose  pension  benefits  Avould  in  any  event  be  small.  The  par- 
ticipation rule  also  prevents  potential  avoidance  of  the  vesting  rule 
in  the  committee  bill. 

Vesting. — Coverage  under  a  pension  plan  does  not  aid  an  individ- 
ual if  he  later  forfeits  his  right  to  his  pension  benefits  upon  voluntary 
or  involuntary  termination  of  employment.  This  is  an  important  con- 
sideration in  view  of  the  fact  that  ours  is  a  fairly  mobile  economy 
where  employees  tend  to  change  jobs  rather  frequently,  especially  in 
their  younger  years.  Moreover,  the  cyclical  and  technological  nature 
of  certain  industries  results  in  frequent  layoffs  over  a  work  career  for 
employees  in  those  industries,  as  in  aerospace  and  defense.  The  com- 
mittee bill  deals  with  this  problem  by  requiring  qualified  pension 
plans  to  grant  covered  employees  minimum  vested  rights  to  their  pen- 
sions after  serving  a  specified  number  of  years. 

In  considering  a  minimum  vesting  provision,  it  is  especially  im- 
portant to  balance  the  protection  offered  by  the  provision  against  the 
additional  cost  involved  in  financing  the  plan.  Employees,  of  course, 
would  be  accorded  the  maximum  protection  in  this  regard  if  they  were 
granted  immediate  and  full  vested  rights  to  employer  contributions. 
However,  it  is  generally  recognized  that  such  a  requirement  for  im- 
mediate and  full  vesting  would  not  be  feasible  because  it  would  involve 
such  substantial  additional  costs  for  the  financing  of  pension  plans  that 
it  would  tend  to  impede  the  adoption  of  new  plans  and  the  liberaliza- 
tion of  existing  ones. 

After  careful  consideration,  the  committee  came  to  the  conclusion 
that  any  adequate  and  feasible  minimum  vesting  provision  should 
be  gradual — that  is,  the  employee  should  be  given  a  vested  right  to 
a  specified  percentage  of  his  accrued  pension  benefits  after  serving  for 
a  specified  period  of  time.  This  required  vesting  percentage  should 
then  be  increased  gradually  as  the  period  of  service  increases  until  all 
pension  benefits  would  be  100  percent  vested.  Such  gradual  vesting 
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avoids  the  abrupt  increase  in  pension  plan  costs  that  would  generally 
be  involved  in  a  requirement  for  full  and  immediate  vesting  and  brings 
down  the  cost  of  the  vesting  requirement  to  manageable  levels.  In 
addition,  gradual  vesting  over  a  number  of  years  is  less  likely  to  have 
a  detrimental  effect  on  the  continued  employment  of  the  individual 
concerned  than  a  requirement  to  grant  full  vesting  at  one  point  in 
time — say,  after  the  completion  of  a  specified  period  of  covered  serv- 
ice. The  committee  is,  of  course,  aware  that  most  employers  would  not 
discharge  employees  merely  to  avoid  the  expense  involved  in  granting 
them  vested  rights,  particularly  since  this  additional  expense  is  gen- 
erally relatively  small  in  relation  to  payroll.  Nonetheless,  the  com- 
mittee believes  that  it  would  be  undesirable  to  adopt  a  vesting  provi- 
sion that  would  have  this  effect  even  on  the  small  minority  of  employers 
who  would  be  disposed  to  discharge  employees  because  of  pension  cost 
considerations.  Graduated  vesting,  while  on  the  one  hand  providing 
more  mobility  to  employees,  on  the  other  hand  provides  an  incentive 
to  stay  to  earn  more  vested  benefits.  This  affords  the  employer  the 
opportunity  to  retain  experienced  workers. 

The  committee  also  came  to  the  conclusion  that  the  minimum  vest- 
ing requirement  should  be  "age  neutral" — that  is,  the  vesting  re- 
quirement should  apply  equally  to  all  pension  plan  participants  re- 
gardless of  their  age.  Specifically,  the  committee  does  not  believe 
that  it  would  be  wise  to  grant  older  people  vested  rights  to  their  ac- 
crued pension  benefits  more  quickly  than  younger  people.  Such  age- 
related  vesting  requirements  generally  have  the  socially  desirable 
objective  of  according  vested  rights  to  mature  employees  who  are 
most  in  need  of  the  protection  offered  by  the  vesting.  However,  there 
is  serious  question  whether  such  proposals  would  actually  be  in  the 
best  interest  of  mature  workers.  For  one  thing,  the  committee  believes 
that  such  age- related  minimum  vesting  requirements  would  hamper 
older  workers  in  their  search  for  new  employment  because  it  would 
involve  higher  pension  costs  for  them  as  compared  with  younger 
employees.  At  present,  older  employees  face  sufficient  obstacles  in 
seeking  new  employment  without  adding  still  another. 

Moreover,  there  would  appear  to  be  persuasive  grounds  to  start  to 
provide  employees  with  vested  pension  rights  at  relatively  early  ages. 
This  helps  them  to  accumulate  adequate  pensions  over  their  entire 
working  careers  and  tends  to  spread  the  cost  of  providing  such  pen- 
sions more  equitably  over  the  various  employers  for  whom  they  have 
worked  during  these  careers  instead  of  concentrating  these  costs  on 
the  firms  that  employ  them  in  their  mature  years. 

In  view  of  the  considerations  outlined  above,  the  committee  adopt- 
ed a  provision  which  requires  qualified  plans  to  provide  an  employee 
with  vested  rights  to  100  percent  of  his  accrued  benefits  from  employee 
contributions  and  at  least  25  percent  of  bis  accrued  benefits  from  em- 
ployer contributions  after  5  years  of  service  plus  5  percentage  points 
for  each  of  the  next  T>  years,  and  by  10  percentage  points  for  each  of 
the  next  following  5  years.  As  a  result,  at  least  50  percent  vesting  is 
required  after  10  years  of  participation,  and  100  percent  vesting  in  the 
employer-provided  benefit  after  W  years  of  participation.  Tn  addition, 
an  Individual  who  becomes  a  participant  in  a  pension  plan  is  permitted 
to  count  up  to  5  pre-participation  years  of  service  for  purposes  of  de- 
termining his  vesting  percentage. 
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The  committee  further  decided  to  apply  the  minimum  vesting  re- 
quirements to  benefits  accrued  prior  to  the  effective  date  of  the  provi- 
sioii^s^verKas^to  benefits  accrued  after  this  date,  on  the  ground  that 
employees  merit  equal  protection  with  regard  to  their  pension  bene- 
fits regardless  of  when  these  benefits  accrued. 

It  is  anticipated  that  the  minimum  vesting  provision  in  the  com- 
mittee bill  will  result  in  a  substantial  increase  in  the  number  of  em- 
ployees with  vested  rights.  According  to  estimates  furnished  to  the 
committee,  about  83  percent  of  the  employees  covered  by  plans  will 
have  at  least  a  25  percent  vested  right  to  their  accrued  benefits  under 
the  vesting  provision,  even  if  the  plans  merely  comply  with  the  mini- 
mum vesting  requirement,  while  55  percent  of  all  covered  employees 
will  have  at  least  a  50  percent  vested  right  to  their  accrued  benefits. 
Under  present  law,  only  about  28  percent  of  all  covered  employees 
have  vested  rights  to  their  benefits.9 


TABLE  4.— ESTIMATED  RANGE  OF  INCREASE  IN  PENSION  PLAN  COSTS  UNDER  REQUIREMENT  FOR  MINIMUM 
VESTING  ADOPTED  BY  THE  COMMITTEE 


Present 

Present 

Present 

vesting: 

vesting: 

vesting: 

All 

None 

Moderate ' 

Liberal  2 

plans 

Percentage  of  pension  plan  members  covered  under  such 

plans   ...    

23 

56 

21 

100 

Range  cf  present  plan  cost  as  a  percent  of  payroll  

1.8-11.2 

2.2-12.5 

2.2-12.7 

1.8-12.7 

Range  of  increase  in  cost  under  committee  vesting 

requirement: 

As  a  percent  of  payroll     

.2-1.5 

.1-.2 

0-.  1 

0-1.5 

As  a  percent  of  present  plan  cost.   

5-58 

1-8 

0-3 

0-58 

1  Plan  provides  some  vesting,  but  less  liberal  than  full  vesting  after  10  years  of  service. 

2  Plan  provides  full  vesting  after  10  years  service  or  less,  with  no  age  requirement. 

Source:  "Summary  cf  Report,  Study  of  the  Cost  of  Mandatory  Vesting  Provisions  Prepared  for  the  Joint  Committee  on 
Internal  Revenue  Taxation,"  by  Donald  S.  Grubbs,  Jr.,  July  30,  1973. 


Table  4  shows  the  additional  costs  of  financing  pension  plans  in- 
volved in  the  minimum  vesting  requirement  adopted  by  the  committee 
is  expected  to  be  moderate. 

The  additional  costs  will,  of  course,  be  zero  or  smallest  for  those 
plans  which  now  have  liberal  vesting  provisions  and  greatest  for  those 
plans  which  now  provide  no  vesting  prior  to  retirement.  This  reflects 
the  fact  that  the  committee's  minimum  vesting  provision  will  generally 
bring  the  costs  of  the  latter  plans  up  to  the  level  of  those  plans  which 
now  have  liberal  vesting  provisions.  Overall,  for  all  plans,  the  cost  in- 
creases resulting  from  the  new  minimum  vesting  requirement  will 
range  from  0  to  1.5  percent  of  payroll. 

The  committee  bill  provides  ample  opportunity  to  plans  to  adjust 
to  the  new  minimum  vesting  requirement.  For  plans  in  existence  on 
the  date  of  enactment  of  the  legislation,  the  effective  date  of  the  mini- 
mum vesting  standard  is  deferred  to  January  1,  1976.  However,  in 
the  case  of  plans  adopted  after  enactment  of  the  legislation,  which  will 
have  been  adopted  with  knowledge  of  the  new  requirement,  the  effec- 
tive date  is  the  first  plan  year  beginning  after  the  date  of  enactment. 
For  existing  plans  which  were  the  subject  of  collective  bargaining,  the 
minimum  vesting  standard  will  not  apply  until  the  present  collective 

0  Estimates  supplied  by  Prof°ssor  Howard  Winklevoss  of  the  Wharton  School  of  Finance. 
University  of  Pennsylvania. 
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bargaining  agreement  terminates — or  until  5  years  after  the  effective 
date  whichever  is  sooner.  Finally,  plans  which  now  provide  for  full 
100  percent  vesting  no  later  than  at  the  end  of  10  years  of  covered 
service  will  be  exempt  from  compliance  with  the  new  vesting  standard 
until  1981. 

Minimum  funding  standards. — The  committee  believes  that  it  is 
essential  for  pension  plans  to  be  adequately  funded  in  accordance  with 
a  contributions  schedule  which  will  produce  sufficient  pension  funds  to 
meet  the  obligations  of  the  plan  when  they  fall  due.  Such  an  adequate 
contributions  schedule  for  funding  pension  plans  not  only  protects  the 
pension  rights  of  employees  but  also  provides  an  orderly  and  system- 
atic way  for  employers  to  pay  their  pension  costs. 

The  committee  believes  that  the  minimum  funding  requirements  un- 
der present  law  are  inadequate.  To  remedy  this,  the  committee  has  pro- 
vided a  new  minimum  funding  requirement  for  qualified  plans.  This 
new  funding  standard  is  similar  to  the  present  standard  in  that  it  re- 
quires the  contributions  to  qualified  plans  to  be  sufficient  to  pay  normal 
pension  costs  (the  costs  attributable  to  the  current  operations  of  the 
plan)  ;  however,  it  also  requires  the  contributions  to  be  sufficient  to 
amortize  all  unfunded  past  service  liabilities  in  level  payments  over 
no  more  than  a  30-year  period,  instead  of  merely  providing  that  the 
contributions  be  sufficient  to  prevent  an  increase  in  such  unfunded 
liabilities  as  under  present  law. 

The  new  funding  standard  requires  amortization  of  all  accrued  past 
service  liabilities  (i.e.,  both  vested  and  non vested  unfunded  past  serv- 
ice liabilities).  In  making  this  decision,  the  committee  is  aware  that 
proposals  have  been  made  to  base  the  minimum  funding  requirement 
entirely  on  presently  vested  past  service  liabilities  on  the  ground  that 
such  liabilities  represent  the  nonforfeitable  rights  of  the  employees. 
However,  the  committee  decided  to  use  total  accrued  liabilities  as  the 
base  for  funding  past  service  costs  because  this  approach  constitutes 
the  most  orderly  and  comprehensive  method  of  funding  past  service 
costs  since  it  makes  financial  provision  not  only  for  vested  liabilities 
but  also  for  accrued  liabilities  which  are  expected  to  be  vested  and  paid 
in  the  future. 

The  level  payment  method  of  funding  adopted  by  the  committee 
is  analogous  to  the  payment  of  a  home  mortgage  in  that  each  specified 
payment  includes  a  payment  for  both  interest  and  principal.  It  has  the 
advantage  of  spreading  the  payments  out  evenly  over  the  payment 
period  which  generally  makes  it  easier  for  the  employer  to  plan  for 
meeting  the  payments.  Another  factor  in  the  committee's  decision  is 
that  the  level  payment  method,  while  providing  for  adequate  amortiza- 
tion of  past  service  costs,  initially  adds  only  relatively  moderate 
amounts  to  an  employer's  existing  funding  costs.  This  is  because  inter- 
est on  unfunded  accrued  past  service  costs,  which  accounts  for  the  bulk 
of  the  payments  under  tin1  level  payment  method  in  the  early  years,  is 
already  required  to  be  contributed  to  a  defined  benefit  plan  under 
present  law. 

In  addition,  the  committee  bill  allows  plans  to  amortize  past  serv- 
ice costs  arising  as  a  result  of  plan  amendments  in  the  same  way  as 
past  service  costs  under  new  plans — namely,  in  level  premiums  over 
no  more  than  a  30-year  period  -  if  the  amendments  increase  unfunded 
past  service  costs  by  at  least  5  percent. 
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Provision  is  also  made  for  the  equitable  funding  of  experience  defi- 
ciencies which  arise  when  the  actual  plan  costs  turn  out  to  be  greater 
than  were  previously  estimated  on  the  basis  of  the  actuarial  assump- 
tions. For  example,  when  the  value  of  the  plan  assets  is  less  than  was 
expected.  In  establishing  a  minimum  funding-  standard  for  such  ex- 
perience deficiencies,  the  committee  sought  to  avoid  two  problems.  If 
it  allowed  the  experience  deficiencies  to  be  funded  over  a  very  long 
period  of  time,  an  incentive  would  be  provided  for  the  use  of  actuarial 
assumptions  which  understate  the  costs  since  any  resulting  deficiencies 
could  then  be  made  up  over  a  long  period  of  time  without  penalty.  On 
the  other  hand,  if  the  experience  deficiencies  were  required  to  be  amor- 
tized over  too  short  a  period,  employers  would  encounter  hardship 
in  meeting  the  annual  payments.  This  is  especially  pertinent  in  view 
of  the  fact  that  most  actuarial  or  experience  deficiencies  are  in- 
advertent. 

The  committee's  bill  seeks  to  avoid  both  these  problems  by  allowing 
experience  deficiencies  to  be  funded  over  a  period  of  15  years  or  the 
average  remaining  working  life  of  the  covered  employees,  whichever 
is  the  shorter  period.  Symmetrical  treatment  is  provided  for  experience 
gains  which  are  attributable  to  a  favorable  variation  between  actual 
experience  and  the  actuarial  assumptions  entering  into  the  determina- 
tion of  the  employer's  cost  and  contributions. 

Moreover,  in  order  to  minimize  the  creation  of  experience  gains  or 
experience  deficiencies  because  of  sharp  fluctuations  in  the  value  of 
plan  assets,  such  as  stock,  the  committee  provided  that  the  assets  of 
pension  plans  should  be  valued  on  the  basis  of  a  moving  average  over 
5  or  fewer  years. 

The  committee  is  aware  that  the  actuarial  assumptions  made  by 
actuaries  in  estimating  future  pension  costs  are  crucial  to  the  applica- 
tion of  minimum  funding  standards  for  pension  plans.  This  is  because 
in  estimating  such  pension  costs,  actuaries  must  necessarily  make 
actuarial  assumptions  about  a  number  of  future  events,  such  as  the 
rate  of  return  on  investments  (interest),  employee  future  earnings, 
and  employee  mortality  and  turnover.  In  addition,  actuaries  must  also 
choose  from  a  number  of  funding  methods  to  calculate  future  plan 
liabilities.  As  a  result,  the  amounts  required  to  fund  any  given  pension 
plan  can  vary  significantly  according  to  the  mix  of  these  actuarial 
assumptions  and  methods. 

Conceivably  an  attempt  might  be  made  to  secure  uniform  applica- 
tion of  the  minimum  funding  standards  by  authorizing  the  Secretary 
of  the  Treasury  or  some  other  authority  to  establish  the  specific  actu- 
arial assumptions  and  methods  that  could  be  used  by  pension  plans. 
This  would  involve,  for  example,  setting  a  specific  rate  of  interest 
that  could  be  used  by  certain  pension  plans  or  by  specifying  certain 
turnover  rates  for  specified  types  of  firms.  However,  the  committee 
does  not  believe  that  this  would  be  an  appropriate  procedure,  since  the 
proper  actuarial  assumptions  may  differ  substantially  between  indus- 
tries, among  firms,  geographically,  and  over  time.  Further,  in  estimat- 
ing plan  costs  each  actuarial  assumption  may  be  reasonable  over  a  sig- 
nificant range  and  it  would  appear  that  the  proper  test  would  be 
whether  all  actuarial  assumptions  used  together  are  reasonable.  These 
considerations  strongly  indicate  that  any  attempt  to  specify  actuarial 
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assumptions  and  funding  methods  for  pension  plans  would  in  effect 
place  these  plans  in  a  straitjacket  so  far  as  estimating  costs  is  con- 
cerned, and  would  be  likely  to  result  in  cost  estimates  that  are  not 
reasonable. 

However,  the  committee  bill  requires  the  actuarial  assumptions  of 
each  plan  to  be  certified  bv  an  actuary  every  three  vears  (or  more 
frequently  if  required  by  the  Internal  Revenue  Service).  These  cer- 
tifications will  be  reported  to  the  Service.  Moreover,  in  order  to  insure 
that  such  certification  will  be  made  by  competent  actuaries,  the  bill  pro- 
vides that  the  Secretary  of  the  Treasury  is  to  establish  qualifications 
for  actuaries  and  is  to  certify  for  practice  before  the  Internal  Reve- 
nue Service  the  persons  who  meet  these  standards.  For  purposes  of 
such  certification,  examination  may  not  be  needed  for  individuals  who 
have  demonstrated  sufficient  pension  experience  or  satisfactory  per- 
formance in  a  rigorous  examination  svstem  maintained  by  profes- 
sional societies.  The  Secretary  of  the  Treasury  is  also  to  review  the 
actuarial  assumptions  used  by  particular  plans  and  an  advisory  board 
of  actuaries  is  to  be  established  to  assist  him  in  setting  up  general 
standards  as  to  reasonableness  of  assumptions. 

Profit-sharing  and  money  purchase  plans  do  not  specify  that  the 
participants  are  to  receive  anv  designated  amount  of  benefits  but 
rather  provide  whatever  benefits  the  funds  in  the  plan  will  purchase 
at  the  date  such  benefits  are  to  begin.  For  this  reason,  the  committee 
bill  does  not  impose  on  such  plans  anv  requirement  that  contributions 
be  sufficient  to  fund  a  specified  level  of  benefits.  However,  the  bill 
requires  em  plover  contributions  to  qualified  money  purchase  pension 
plans  and  profit-sharing  plans  to  conform  to  the  provisions  of  the 
plan.  In  other  words,  the  emplover  is  required  to  contribute  to  such 
plans  anv  amounts  that  he  has  agreed  to  contribute. 

The  committee  bill  also  provides  new  and  more  effective  penalties 
where  emnlovers  fail  to  meet  the  funding  standards.  In  the  past,  an 
attempt  has  been  made  to  enforce  the  relatively  weak  funding  stand- 
ards existing  under  present  law  by  providing  for  immediate  vesting 
of  the  employees'  rights,  to  the  extent  funded,  under  plans  which  do 
not  meet  these  standards.  This  procedure,  however,  has  proved  to  be 
defective  since  it  does  not  directlv  penalize  those  responsible  for  the 
underfunding.  For  this  reason,  the  committee  bill  places  the  obliga- 
tion for  funding  and  the  penalty  for  underfunding  on  the  person  on 
whom  it  belongs — namelv,  the  employer. 

This  is  achieved  bv  imposing  an  excise  tax  where  the  employer 
fails  to  moot  the  funding  standards,  which  starts  out  at  a  relatively 
modest  lovol  and  increase^  sharplv  where  there  is  continued  failure  to 
make  the  indicated  contributions.  More  specifically,  if  an  employer 
fails  to  contribute  sufficient  amounts  to  meet  the  new  funding  require- 
ments, ho  will  bo  subieet  to  a  nondeductible  excise  tax  of  5  percent 
per  year  on  the  amount  of  the  underfunding  for  any  year.  If 
the  employer  fails  to  make  up  the  underfundinfr  by  90  davs  after 
original  notification  bv  the  Internal  Revenue  Service  (but  with 
the  Service  in  a  position  to  grant  extensions  of  time),  then  the  em- 
plover  is  subieet  to  a  second  level  excise  tax  amounting  to  100  percent 
of  the  underfunding.  This  determination  by  the  Service  is  anpealable 
to  the  Tax  Court  and  no  assessment  mav  be  mnd^  until  after  the  end 
of  the  litigation.  Since  the  employer  remains  liable  for  the  contribu- 
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tions  necessary  to  meet  the  funding  standards  even  after  the  payment 
of  the  excise  taxes,  it  is  anticipated  that  few,  if  any,  employers  will 
willfully  violate  these  standards. 

The  new  funding  standards  do  not  apply  to  existing  plans  until 
January  1,  1976,  in  order  to  give  such  plans  the  opportunity  to  adjust 
to  these  standards.  For  plans  established  after  the  date  of  enactment, 
the  standards  become  effective  in  plan  years  beginning  after  the  date 
of  enactment. 

In  addition,  relief  measures  are  provided  to  mitigate  the  impact  of 
the  funding:  requirement  in  cases  where  it  would  otherwise  result  in 
hardship.  The  bill  gives  the  Secretary  of  the  Treasury  the  authority 
to  waive  the  minimum  funding  requirement  in  cases  involving  fi- 
nancial hardship  to  the  employer,  but  the  waived  contribution  must 
be  made  up  in  level  payments  over  a  maximum  of  10  years.  To  avoid 
the  indefinite  postponement  of  the  fulfillment  of  the  funding  stand- 
ards, however,  the  committee  bill  further  provides  that  not  more  than 
5  such  waivers  may  be  made  in  a  10-year  period. 

The  committee  also  recognizes  that  multi-employer  plans  which  are 
negotiated  as  a  result  of  collective  bargaining  agreements  may  in- 
volve different  considerations  in  regard  to  funding  than  individual 
employer  plans.  While  it  is  the  objective  of  the  committee's  bill  to  re- 
quire adequate  funding  for  multi-employer  plans  as  well  as  for  indi- 
vidual employer  plans,  the  committee  is  aware  that  a  number  of  multi- 
employer plans  are  not  as  well  funded  as  they  might  be  at  the  present 
time  and  that  the  application  of  the  new  funding  standards  to  such 
plans  without  an  adequate  transition  period  might  cause  hardship  and 
be  detrimental  to  the  interests  of  the  employees  covered  by  such  plans. 

For  this  reason,  the  committee  bill  provides  that  where  the  new 
minimum  standards  result  in  an  increase  in  annual  cost  of  10  percent 
or  more  for  multi-employer  plans,  and  funding  past  service  costs  over 
30  years  would  cause  substantial  hardship,  the  Service  can  allow 
past  service  costs  existing  on  the  effective  date  of  the  legislation  to  be 
funded  over  a  period  longer  than  30  years  (up  to  45  years).  This  relief 
provision  does  not  apply  to  past  service  costs  created  after  the  effective 
date  of  the  legislation.  This  is  because  the  committee  believes  that  it  is 
entirely  appropriate  to  apply  the  new  funding  standards  to  cases  in 
the  future  where  past  service  liabilities  are  created  with  the  knowledge 
that  the  law  requires  past  service  costs  to  be  funded  over  a  30-year 
period.  In  other  words,  while  the  committee  is  desirous  of  granting 
relief  for  situations  which  arose  in  the  past  where  hardship  was 
created,  it  believes  firmly  that  sound  funding  practices  should  be 
encouraged  and  required  in  the  future. 

Plan  termination  insurance. — It  is  anticipated  that  the  new  mini- 
mum vesting  and  funding  requirements  adopted  by  this  legislation 
will  make  pension  plans  more  effective  in  achieving  their  objective  of 
providing  retirement  income  and  will  increase  the  aggregate  benefits 
paid  out  by  such  plans  to  retired  employees.  But  these  provisions  are 
not  sufficient  in  themselves  to  provide  complete  assurance  that  em- 
ployees will  actually  receive  their  promised  benefits.  This  is  because 
the  termination  of  a  pension  plan  which  grants  vested  rights  and 
which  is  being  funded  regularly  on  what  appears  to  be  an  adequate 
funding  schedule  for  a  going  concern  can  result  in  the  loss  of  sub- 
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stantial  benefits  by  plan  participants  if  the  termination  occurs  before 
full  funding  is  achieved.  In  fact,  what  probably  has  been  the  most 
publicized  loss  of  benefits  as  a  result  of  plan  termination — namely, 
the  loss  of  benefits  resulting  when  Studebaker  closed  its  Indiana 
plant — illustrates  how  termination  of  a  plan  can  result  in  a  substantial 
loss  of  vested  benefits  even  when  a  plan  is  being  funded  on  what 
appears  to  be  an  adequate  schedule. 

The  committee  bill,  therefore,  establishes  a  plan  for  insuring  em- 
ployees against  the  loss  of  benefits  resulting  from  plan  termination. 
This  is  achieved  by  establishing  a  corporation  (Pension  Benefit 
Guaranty  Corporation)  with  the  Secretaries  of  Labor.  Treasury 
and  Commerce  as  directors  to  insure  such  benefits.  Qualified  pension 
plans  which  provide  defined  benefits  (i.e.,  which  state  that  the  partici- 
pant is  to  receive  a  determinable  amount  of  pension)  are  required  to 
participate  in  the  insurance  arrangement.  Such  termination  insurance 
does  not  apply  to  employees  under  money  purchase,  stock  bonus,  or 
profitsharing  plans  since  in  view  of  the  fact  that  such  plans  do  not 
provide  specific  previously  determined  benefits,  there  is  no  defined 
benefit  to  insure. 

The  program  adopted  by  the  committee  is  designed  to  insure  sig- 
nificant amounts  of  pension  benefits,  and  yet  at  the  same  time  to  ex- 
clude large  benefits.  Specifically,  the  insurance  will  be  limited  to  the 
vested  benefit  provided  under  the  plan  up  to  50  percent  of  the  average 
monthly  wage  in  the  highest  5-year  period  but  not  more  than  $750  a 
month  (with  the  latter  limit  adjusted  upward  as  the  social  security 
wage  base  is  increased).  The  insurance  will  apply  to  vested  benefits 
earned  prior  to  as  well  as  subsequent  to  the  effective  date  of  the  Act. 

The  termination  insurance  program  is  intended  to  work  hand-in- 
hand  with  the  minimum  funding  standards  imposed  by  the  bill,  since 
the  latter  will  limit  the  losses  due  to  plan  termination  by  requiring 
more  adequate  funding  of  pension  plans.  In  addition,  the  employer  is 
made  liable  for  10  percent  of  the  losses  due  to  plan  termination  up  to 
50  percent  of  his  net  worth.  It  is  anticipated  that  such  employer  lia- 
bility will  contribute  to  responsibility  in  the  funding  of  plan 
liabilities  and  in  the  establishment  of  benefit  levels. 

However,  the  employer  is  given  the  option  of  eliminating  employer 
liability  in  certain  circumstances  under  the  termination  insurance 
program.  Where  employer  liability  is  eliminated,  the  employer  pays  an 
increased  annual  premium  type  tax.  Thus,  where  the  employer  liability 
applies,  the  employer  pays  an  annual  premium  tax  of  50  cents  for  each 
participant  in  the  pension  plan  who  is  covered  by  the  insurance.  How- 
over,  if  the  employer  elects  to  eliminate  employer  liability  except 
where  the  plan  termination  involves  a  merger  or  where  the  employer  re- 
mains in  business  he  pays  a  70  cent  per  participant  premium  tax.  The 
bill  provides  special  rules  for  employers  who  chose  to  change  liability 
options.  The  latter  exceptions  are  designed  to  prevent  an  employer 
from  shifting  his  pension  plan  obligations  to  the  termination  insurance 
program  through  such  actions.  A  tax.  rather  than  a  charge  which 
would  require  expensive  collection  procedures,  was  believed  to  be  de- 
sirable for  this  purpose. 

In  order  to  give  adequate  time  to  prepare  for  the  new  insurance  pro- 
gram, it  is  made  effective  for  plan  years  beginning  on  or  after  Janu- 
ary 1,  1975.  However,  plan  employees  will  generally  not  be  eligible  for 
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insurance  benefits  until  the  plans  in  which  they  are  participants  have 
been  covered  by  the  insurance  program  for  3  years.  In  addition5  for 
insurance  benefits  to  be  payable,  the  plan  must  have  been  covered  by 
the  insurance  program  5  years  where  the  employer  has  elected  the 
option  of  paying  the  higher  TO  cents  premium  tax  in  order  to  avoid 
employer  liability.  This  means  that  premium  taxes  will  be  paid  for  a 
minimum  of  3  year9  before  any  benefits  are  paid  out.  Under  the  bill 
funds  automatically  are  authorized  for  the  insurance  program  equal  to 
the  taxes  collected.  This  will  give  the  insurance  program  time  to 
accumulate  funds  with  which  to  make  payments.  After  that  time  the 
rate  of  tax  can  be  changed  by  the  Federal  corporation  as  experience 
shows  more  or  less  funds  are  needed  for  the  insurance  program.  It 
is  anticipated  that  because  of  their  different  characteristics,  multi- 
employer plans  and  plans  established  by  individual  employers  will 
ultimately  pay  different  premium  taxes  for  their  insurance  program. 
Any  changes  made  in  these  premium  taxes  by  the  corporation  will 
become  effective  only  if  approved  by  a  concurrent  resolution  of  the 
Congress  (originating  in  the  House). 

Equalizing  tax  treatment;  in  general. — Another  objective  of  the 
committee  bill  is  to  provide  more  rational  and  equitable  tax  treatment 
under  retirement  plans. 

The  committee  believes  that  there  is  need  on  equity  grounds  to  grant 
individuals  who  are  not  covered  by  any  kind  of  qualified  pension  plan 
some  of  the  tax  advantages  associated  with  such  plans  by  providing 
them  with  a  limited  tax  deduction  for  their  retirement  savings. 

In  addition,  there  is  no  justification  for  the  present  widely  disparate 
treatment  which  places  no  specific  limitation  on  the  amount  of  de- 
ductible retirement  plan  contributions  for  corporate  proprietary-em- 
ployees and  at  the  same  time  limits  the  deductible  contributions  to 
pension  plans  on  behalf  of  the  self-employed  to  a  maximum  of  10 
percent  of  earned  income  or  $2,500  a  year. 

This  unjustifiable  difference  in  treatment  has  resulted  in  unduly 
large  tax  advantages  for  certain  proprietor-employees  of  closely  held 
corporations;  it  also  discriminates  against  the  self-employed  and  has 
had  the  undesirable  result  of  encouraging  large  numbers  of  self- 
employed  people  to  incorporate  merely  to  secure  the  larger  fax 
advantages  available  with  respect  to  corporate  retirement  plans.  This 
includes  large  numbers  of  professional  people  who  are  now  permitted 
by  all  50  States  and  the  District  of  Columbia  to  incorporate.  For 
example,  in  just  the  four-year  period  1968  to  1971,  the  number  of 
corporate  tax  returns  filed  by  physicians  and  surgeons  increased  from 
about  1,600  to  20,000  while  the  number  of  such  tax  returns  filed  by 
legal  service  firms  rose  from  158  to  over  3,000.  Moreover,  there  is 
evidence  that  in  the  State  of  California  more  than  70  percent  of  the 
professional  corporations  are  one-man  organizations. 

In  view  of  these  considerations,  the  committee  has  provided  the 
following  three  changes  which  should  be  regarded  as  one  package 
in  the  sense  that  the  adoption  of  all  three  changes  are  needed  at  the 
same  time  in  order  to  improve  the  tax  laws  in  regard  to  pension  plans. 

Equalizing  tax  treatment;  individual  retirement  plans. — Any  in- 
dividual who  is  not  an  active  participant  in  a  qualified  retirement  plan 
will  be  permitted  under  the  bill  to  make  tax  deductible  contributions 
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of  up  to  $1,000  a  year  of  earned  income  toward  his  own  qualified 
retirement  plan.  Both  employees  not  covered  by  qualified  employer- 
financed  plans  and  self-employed  individuals  who  have  not  established 
qualified  retirement  plans  (H.R.  10  plans)  will  be  eligible  to  establish 
such  individual  retirement  plans.  In  addition,  the  employer  of  any 
individual  who  establishes  such  a  personal  retirement  plan  will  be 
allowed  to  make  tax  deductible  contributions  to  that  individual  retire- 
ment account  on  behalf  of  the  employee  which  will  not  be  currently 
taxable  to  the  employee  so  long  as  the  sum  of  the  employee's  own  con- 
tribution and  the  employer's  contribution  do  not  exceed  $1,000. 

In  order  to  encourage  the  widespread  use  of  such  individual  re- 
tirement plans,  the  committee  has  provided  that  the  contributions 
to  such  plans  can  be  invested  in  a  wide  range  of  investments,  includ- 
ing special  government  retirement  bonds  which  would  be  issued  for 
this  purpose,  annuity  contracts  sold  by  insurance  companies,  mutual 
funds,  corporate  securities,  and  savings  institutions. 

The  committee  further  anticipates  that  by  encouraging  employers 
to  make  modest  contributions  initially  for  the  retirement  needs  of  their 
employees,  such  individual  retirement  plans  will  lead  eventually  to 
the  establishment  of  a  significant  number  of  new  qualified  retirement 
plans  by  employers.  An  employer  who  believes  he  cannot  afford  the 
entire  cost  of  a  retirement  plan  can  start  by  contributing  small 
amounts  for  employee  individual  retirement  accounts,  can  increase  his 
contributions  over  the  years  (but  still  less  than  $1,000  per  participant) , 
and  then  can  subseqently  convert  to  an  employer-financed  qualified 
plan. 

Equalizing  tax  treatment;  'nirrcasing  deductions  for  H.R.  10 
plans. — Under  the  bill  the  maximum  deductible  contributions  a  self- 
employed  individual  is  allowed  to  make  on  his  own  behalf  to  a  quali- 
fied retirement  plan  (H.R.  10  plan)  is  increased  from  10  percent  of 
earned  income  up  to  £-2,500  a  year,  to  15  percent  of  earned  income  up  to 
$7,500  a  year  (or  $500  of  earned  income  if  greater).  The  committee 
believes  that  such  an  increase  in  the  allowable  deductions  for  such  con- 
tributions is  justified  by  the  need  to  make  the  tax  treatment  of  plans 
,of  the  self-employed  more  nearly  comparable  to  that  of  owner- 
employees  of  closely  held  corporations.  The  bill  also  establishes  limita- 
tions applicable  to  aggregate  funded  plans  covering  such  individuals. 

In  addition,  provision  is  made  to  insure  that  self-employed  individ- 
uals who  wish  to  utilize  the  full  maximum  tax  allowance  for  their 
own  contributions  will  also  provide  significant  pension  contributions 
for  their  regular  employees  who  are  covered  by  the  pension  plan.  This 
is  achieved  by  allowing  self-employed  people  to  count  no  more  than 
$100,000  of  their  earned  income  in  computing  pension  contributions 
or  benefits  for  themselves.  This  prevents  a  self-employed  individual 
with  an  extremely  lanre  income  from  achieving  the  $7,500  maximum 
annual  deduction  for  his  own  pension  contribution  through  the  use  of 
a  low  contribution  rate  which  would  be  detrimental  to  his  employees 
since  the  pension  contributions  on  their  behalf  are  computed  using  the 
same  contribution  rate.  For  example,  a  self-employed  individual  who 
counts  his  first  $100,000  of  earned  income  for  this  purpose,  must  con- 
tribute to  the  plan  at  least  7.5  percent  of  the  wages  of  his  covered  em- 
ployees in  order  to  be  permitted  w  deductible  contribution  of  $7,500  on 
his  own  behalf. 
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Equalizing  tax  treatment;  proprietary  employees  of  closely  held 
corporations. — The  bill  provides  that  contributions  on  behalf  of 
proprietary  employees  under  closely  held  corporate  plans  are  to  be 
subject  to  the  same  general  limitations  as  apply  to  self-employed 
people.  More  specifically,  contributions  on  behalf  of  corporate  pro- 
prietary employees  who  (1)  own  at  least  2  percent  of  the  stock  and 
(2)  together  account  for  at  least  25  percent  of  the  accrued  benefits  of 
all  employees  under  the  plan  are  in  general  limited  to  15  percent  of 
earned  income  with  a  maximum  annual  ceiling  of  $7,500.  In  the  case 
of  fixed  benefit  plans,  percentage  limitations  on  benefits  related  to  sal- 
ary and  years  of  coverage  achieve  a  result  which  is  similar  in  effect. 
In  addition,  as  in  the  case  of  self-employed  people,  the  deductible  pen- 
sion contributions  or  benefits  provided  for  such  owner-employees  may 
be  provided  only  with  respect  to  the  first  $100,000  of  their  earned 
income. 

The  committee  concluded  that  a  limit  on  deductible  contributions 
is  essential  in  order  to  achieve  equality  of  tax  treatment  under  pen- 
sion plans  for  the  self-employed  and  corporate  proprietary  employees. 
The  present  action  of  the  committee,  in  effect,  represents  the  culmina- 
tion of  the  consideration  of  similar  provisions  on  a  number  of  occasions 
in  recent  years.  The  1969  Tax  Reform  Act,  for  example,  provided  for 
taxing  certain  owner-employees  covered  by  pension  plans  established 
by  subchapter  S  corporations  (small  business  corporations)  on  pen- 
sion contributions  made  on  their  behalf  which  are  in  excess  of  the 
maximum  deductible  contributions  permitted  self-employed  people 
under  H.R.  10  plans. 

An  appropriate  limitation  on  plan  contributions  on  behalf  of  pro- 
prietary employees  of  closely  held  corporations  is  essential  not  only 
to  equalize  the  tax  treatment  of  plans  of  such  proprietary  employees 
with  those  of  self-employed  people  but  also  in  order  to  prevent  high 
pensions  for  stockholder  employees  without  significant  costs  being 
incurred  for  nonstockholding  employees.  Since  in  many  instances,  the 
firms  in  which  such  proprietary  employees  work  have  few  regular 
employees,  the  requirement  to  finance  nondiscriminatory  benefits  for 
the  regular  employees  under  qualified  plans  does  not  involve  sufficient 
costs  to  limit  the  pension  of  the  proprietary  employees.  However,  as  the 
contributions  and  benefits  for  regular  employees  become  more  substan  - 
tial, the  costs  that  they  involve  under  nondiscriminatory  plans  tends 
to  place  a  very  real  practical  limitation  on  the  size  of  the  contribution 
or  bene'fit  that  can  be  provided  for  the  owners  or  managers.  This  is  the 
reason  why  the  committee  provision  specifically  confines  the  limitation 
on  deductible  contributions  on  behalf  of  the  proprietary  employee  to 
cases  where  such  employees  each  own  2  percent  of  the  stock  and  together 
account  for  25  percent  of  the  total  accrued  benefits  under  the  plan. 

Moreover,  it  can  hardly  be  argued  that  the  application  of  the  $7,500 
annual  contribution  limits  to  the  proprietary  employees  who  would 
be  affected  by  this  limitation  would  cause  hardship.  A  $7,500  con- 
tribution limit  permits  the  accumulation  of  substantial  retirement 
funds  and  adequate  retirement  annuities.  For  example,  annual  contri- 
butions of  $7,500  over  a  period  of  25  years  will  result  in  the  accumula- 
tion of  $411,484,  assuming  a  6  percent  interest  rate.  This  amount  would 
be  sufficient  to  provide  an  annual  straight  life  annuity  beginning  at 
the  age  of  65,  amounting  to  $37,132.  Even  larger  annuities  could,  of 
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course,  be  financed  where  the  $7,500  annual  contributions  are  made  for 
a  greater  number  of  years  or  the  interest  earnings  are  higher  than  in  the 
above  example. 

Portability. — Ours  is  a  highly  mobile  economy  and  employees 
frequently  transfer  from  one  job  to  another,  particularly  in  their 
early  years.  As  a  result,  employees  frequently  acquire  vested  rights 
to  pensions  under  a  number  of  different  retirement  plans  established 
by  previous  employers.  In  view  of  the  fact  that  some  of  the  retirement 
rights  will  generally  have  been  acquired  many  years  before  the  em- 
ployee retires,  he  may  forget  to  claim  all  his  retirement  benefits.  In 
addition,  in  such  cases,  the  plans  involved  may  not  be  able  to  locate  the 
employee  to  pay  him  his  retirement  benefit.  Moreover,  although  this  is 
not  a  matter  of  major  concern,  it  probably  is  preferable  from  the 
standpoint  of  the  employee  to  receive  his  retirement  benefits  in  one 
check  rather  than  in  a  number  of  separate  payments  from  different 
plans. 

The  committee  has  adopted  provisions  to  ameliorate  these  problems. 
The  Pension  Benefit  Guaranty  Corporation  which  is  established  to 
administer  the  termination  insurance  program  established  by  the  bill 
is  also  authorized  to  establish  a  central  portability  fund  to  receive 
deposits  of  sums  representing  the  present  value  of  an  employee's  vested 
rights  when  he  is  separated  from  the  firm  prior  to  reaching  retirement 
age.  The  employee's  interest  in  the  portability  fund  could  then  either 
be  transferred  to  his  next  employer's  retirement  fund  or  retained  in  the 
portability  fund  until  lie  retires  when  it  would  either  be  paid  out  to 
him  or  used  to  purchase  an  annuity  from  an  insurance  company  for 
him. 

The  payments  made  out  of  this  central  portability  fund  to  the  em- 
ployee or  his  beneficiaries  will  be  taxed  in  the  same  manner  as  pay- 
ments made  to  such  individuals  by  qualified  retirement  plans  (except 
that  no  special  tax  treatment  will  be  available  for  lump  sum  distribu- 
tions). However,  the  committee  has  specifically  provided  that  the 
transfer  of  amounts  representing  the  employee's  interest  in  a  retire- 
ment plan  to  the  central  portability  fund  as  well  as  transfers  from  the 
central  portability  fund  to  the  plan  of  a  new  employer  are  not  to  give 
rise  to  tax  liability.  The  former  provision  is  essential  since,  under 
present  law.  snch  transfers  would  probably  be  taxable,  making  the 
central  portability  fund  unworkable. 

The  transfer  of  amounts  representing  vested  rights  to  pensions  to, 
or  from  the  central  portabality  fund  will  be  entirely  voluntary.  For- 
mer employers  can,  if  they  choose,  make  termination  payments  directly 
to  the  fund,  or  to  the  employee,  who  then  can.  within  a  limited  period 
of  time,  transfer  the  payments  to  the  fund.  It  also  will  be  up  to  the 
employee  and  the  new  employer  whether  the  amounts  involved  are  left 
in  the  central  portability  fund  or  transferred  to  the  retirement  plan 
of  I  lie  new  employer. 

After  careful  consideration,  t  he  committee  decided  to  make  the  use 
of  the  ('(Mitral  portability  fund  optional  rather  than  mandatory  be- 
cause it  believes  that  a  clearinghouse  system  of  this  kind  would  not 
be  workable  on  a  mandatory  basis.  For  example,  it  often  would  be 
difficult  to  place  a  specific  value  on  the  vested  rights  of  an  employee 
in  a  fixed  benefit  pension  plan  in  view  of  the  fact  that  the  formulas 
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under  which  benefits  are  computed,  as  well  as  the  actuarial  assump- 
tions used,  vary  widely.  Also,  the  compulsory  transfer  of  funds  repre- 
senting an  employee's  vested  rights  from  an  employer's  pension  plan 
to  the  central  portability  fund  would  raise  further  difficulties  where 
the  pension  plan  is  not  fully  funded  since  the  transfer  of  funds  un- 
der such  circumstances  might  be  considered  detrimental  to  the  re- 
maining covered  employees  in  the  pension  plan. 

In  order  to  encourage  the  development  of  portability  arrange- 
ments, it  is  expected  that  the  corporation  administering  the  central 
portability  fund  provided  in  the  legislation  will  provide  assistance  to 
employer-employee  organizations,  trustees  and  administrators  of  pen- 
sion plans  in  such  matters  as  the  development  of  reciprocity  arrange- 
ments between  plans  in  the  same  industry  or  area  and  the  develop- 
ment of  special  arrangements  for  portability  of  credits  within  a 
particular  industry  or  area. 

The  committee  has  also  made  it  possible  for  the  voluntary  transfer 
of  sums  of  money  representing  an  employee's  vested  rights  from  one 
pension  plan  to  another  directly  without  the  use  of  the  central 
portability  fund.  Also  permitted  under  certain  circumstances  are 
transfers  from  a  qualified  pension,  etc.,  plan  to  an  individual  retire- 
ment account,  a  new  retirement  savings  provision  added  by  the  bill 
which  is  explained  below.  In  both  of  these  cases  the  tax  laws  are 
amended  to  make  it  clear  that  such  voluntary  transfers  are  to  be  non- 
taxable, subject  to  specified  conditions  designed  to  prevent  abuses. 

Finally,  in  order  to  insure  that  employees  will  actually  receive  the 
pension  benefits  to  which  they  are  entitled  when  they  retire,  the 
Social  Security  Administration  will  keep  records  regarding  the  vested 
rights  of  employees  which  will  be  sent  in  to  the  Social  Security  Ad- 
ministration by  employers  at  the  time  that  employees  terminate  their 
employment.  The  Social  Security  Administration  will  then  furnish 
this  information  regarding  vested  employee  rights  to  individuals  both 
on  request  and  at  the  same  time  that  official  information  is  supplied 
to  the  employee  or  his  beneficiary  regarding  social  security  benefits. 

Fiduciary  responsibility. — Employees  have  a  right  to  expect 
that  trustees  and  administrators  will  handle  the  funds  of  employee 
benefit  plans  properly  for  the  purposes  for  which  they  are  intended 
and  will  not  neglect  their  duties  in  this  regard  or  divert  the  funds  to 
improper  uses.  Unfortunately,  instances  have  arisen  in  which  pension 
funds  have  been  used  improperly  by  plan  managers  and  fiduciaries. 
The  committee  believes  that  this  situation  should  not  be  permitted  to 
continue  and  has  adopted  measures  designed  to  reduce  substantially 
the  potentialities  for  abuse  in  this  regard. 

The  committee  bill  establishes  fiduciary  standards  for  trustees  and 
other  parties  in  interest  of  private  employee  benefit  plans.  It  also  pro- 
hibits individuals  who  have  been  convicted  or  imprisoned  for  cer- 
tain specified  serious  crimes  from  serving  as  an  administrator'  or  em- 
ployee of  employee-benefit  plans  for  a  period  of  5  years  after  convic- 
tion. Penalties,  including  fines  of  up  to  $10,000  or  imprisonment  for 
up  to  one  year,  are  provided  for  willful  violations  of  this  prohibition. 

Fiduciaries  are  required  to  discharge  their  duties  solely  in  the  in- 
terest of  participants  and  their  beneficiaries  and  in  a  manner  which 
will  not  jeopardize  the  income  or  assets  of  the  fund.  They  are  also  spe- 
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cifically  prohibited  from  engaging  in  actions  where  there  would  be  a 
conflict  of  interest  with  the  fund,  such  as  representing  any  other  party 
dealing  with  the  fund.  Any  fiduciary  who  breaches  any  of  the  respon- 
sibilities imposed  on  him  by  the  committee  provision  is  personally 
liable  to  make  good  to  the  pension  fund  any  losses  resulting  from  his 
failure  to  comply  with  the  fiduciary  standards.  To  enforce  these  obli- 
gations, the  Secretary  of  Labor  or  a  participant  or  beneficiary  of  a 
plan  is  authorized  to  bring  a  civil  action  in  the  courts  for  appropriate 
relief  to  redress  or  restrain  any  violation  of  the  fiduciary  standards. 

The  committee  bill  also  completely  changes  the  method  of  enforcing 
the  prohibited  transaction  rules  governing  plans  qualified  under  the 
tax  laws.  For  violating  the  prohibited  transaction  rules  the  bill  im- 
poses an  excise  tax  on  the  fiduciaries  and  parties  in  interest  who  have 
engaged  in  the  prohibited  transaction.  This  is  in  contrast  to  the  pres- 
ent situation,  where  the  trust  loses  its  tax  exemption  upon  engaging  in 
a  prohibited  transaction,  thereby  imposing  a  sanction  on  the  employer 
but  also  imposing  one  on  the  employees  as  well.  In  addition,  the  com- 
mittee bill  establishes  new  rules  that  define  the  transactions  that  are 
prohibited,  substantially  strengthening  these  rules. 

Under  the  bill,  parties  in  interest  and  fiduciaries  who  engage  in 
prohibited  transactions  will  be  subject  to  a  two-level  excise  tax  on  the 
amount  involved  in  the  prohibited  transaction.  The  first  level  tax  gen- 
erally will  be  5  percent  of  the  amount  involved;  if  the  transaction  is 
not  corrected  to  make  the  trust  whole,  a  second  level  tax  of  100  percent 
will  be  imposed.  These  taxes  will  not  be  deductible.  Since  payment 
of  the  100  percent  tax  would  be  more  expensive  than  restoring  the 
amount  involved  to  the  trust,  it  can  be  expected  that  the  trust  will 
be  the  ultimate  beneficiary  of  these  sanctions. 

The  new  rules  specifically  prohibit  a  number  of  transactions  between 
employee  trusts  and  certain  specified  parties  in  interest.  Currently, 
transactions  are  prohibited  generally  when  the  dealings  involved  are 
on  other  than  an  arm's  length  basis.  However,  arm's-length  standards 
require  substantial  enforcement  efforts,  resulting  in  sporadic  and  uncer- 
tain effectiveness  of  these  provisions.  A  similar  problem  was  faced 
by  the  Congress  in  1969  when  it  acted  with  respect  to  prohibited 
transactions  involving  private  foundations.  At  that  time  the  Congress 
concluded  that  the  arm's-length  standards  did  not  preserve  the  integ- 
rity of  private  foundations  and  amended  the  definitions  of  prohibited 
transactions  to  eliminate  the  problems  involved.  The  committee's  bill 
generally  follows  the  solution  that  was  developed  in  1969,  establishing 
definitions  for  prohibited  transactions  that  will  make  it  more  practical 
to  enforce  the  law.  The  committee's  definitions  of  prohibited  trans- 
actions, and  the  exceptions  from  these  transactions,  also  take  account 
of  the  unique  situation  of  employee  benefit  trusts. 

The  committee  also  concluded  that  it  is  not  in  the  best  interest  of 
covered  employees  to  permit  the  assets  of  a  pension  plan  to  be  invested 
in  the  stock  or  securities  of  the  employer.  Even  where  the  employers 
stock  generally  constitutes  a  high  grade  investment,  the  purchase  of 
employer  stock  by  a  pension  plan  adds  a  substantial  risk  factor  from 
the  standpoint  of  the  employees  since  in  the  event  the  firm's  fortunes 
decline,  they  may  iose  not  only  their  jobs  but  their  pension  benefits  as 
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well.  For  this  reason,  the  committee  bill  specifically  prohibits  qualified 
pension  plans  from  investing  in  the  securities  of  the  employer  after 
August  21, 1973.  However,  pension  plans  are  not  specifically  prohibited 
from  retaining  indefinitely  employer  securities  purchased  before  this 
date  in  order  to  avoid  hardship  and  to  preclude  the  possibility  that  the 
forced  sale  of  such  securities  might  have  a  disruptive  effect  on  the 
market  for  them. 

Since  profit-sharing  and  stock-bonus  plans  are  intended  to  a  large 
extent  to  serve  as  an  incentive  to  employees  by  allowing  them  to  par- 
ticipate in  the  profits  of  the  company,  the  committee  bill  generally 
places  no  restriction  on  the  purchase  of  employer  securities  by  such 
plans.  However,  where  the  employer  securities  are  not  readily  trada- 
ble on  an  established  securities  market  (exchanges  or  over-the-counter 
markets)  the  bill  limits  the  investment  in  employer  securities  by  profit- 
sharing  trusts  to  10  percent  of  their  assets.  Where  the  securities  in- 
volved are  not  readily  marketable,  large  investments  in  employer 
securities  would  involve  considerable  risk. 

In  order  to  prevent  hardship,  appropriate  transition  rules  are 
provided  for  trusts  that  have  entered  into  transactions  which  are  not 
prohibited  under  present  law  but  would  be  prohibited  under  the 
committee  bill. 

Enforcement. — The  committee  bill  relies  heavily  on  the  tax  laws 
in  order  to  secure  compliance  with  the  new  requirements  that  it  im- 
poses on  pension  plans.  Plans,  for  example,  are  required  to  comply 
with  the  new  coverage,  vesting,  and  funding  standards  in  order 
to  qualify  for  favored  tax  treatment  under  the  Internal  Revenue 
Code.  In  addition,  excise  taxes  are  imposed  for  failure  to  meet  the 
funding  standards  and  in  cases  where  there  has  been  a  prohibited 
transaction.  As  a  result,  these  substantive  pension  provisions  would 
be  administered  by  the  Internal  Revenue  Service. 

The  committee  believes  that  primary  reliance  on  the  tax  laws  rep- 
resents the  best  means  for  enforcing  the  new  improved  standards 
imposed  by  the  bill.  Historically,  the  substantive  requirements  re- 
garding nondiscrimination  which  are  designed  to  insure  that  pension 
plans  will  benefit  the  rank  and  file  of  employees  have  been  enforced 
through  the  tax  laws  and  administered  by  the  Internal  Revenue  Serv- 
ice. As  a  result,  the  Internal  Revenue  Service  is  already  required  to 
examine  the  coverage  of  the  retirement  plans  and  their  contributions 
and  benefits  as  well  as  funding  and  vesting  practices  in  order  to 
determine  that  the  plans  operate  so  as  to  conform  to  these  nondis- 
crimination requirements.  Also,  the  Internal  Revenue  Service  has  ad- 
ministered the  fiduciary  standards  embodied  in  the  prohibited  trans- 
actions provisions  since  1954. 

The  committee  believes  that  the  Internal  Revenue  Service  has  gen- 
erally done  an.  efficient  job  in  administering  the  pension  provisions  of 
the  Internal  Revenue  Code.  The  very  extensive  experience  that  the 
Service  has  acquired  in  its  many  years  of  dealing  with  these  related 
pension  matters  will  undoubtedly  be  of  great  assistance  to  it  in  admin- 
istering the  new  requirements  imposed  by  the  committee  bill. 

However,  because  the  bill  increases  the  administrative  job  of  the 
Service  in  this  respect,  the  committee  believes  that  it  is  desirable  to  add 
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to  its  administrative  capability  for  handling  pension  matters.  For  this 
reason,  the  committee  bill  provides  for  the  establishment  by  the  In- 
ternal Revenue  Service  of  a  separate  office  headed  by  an  Assistant  Com- 
missioner of  Internal  Revenue  to  deal  primarily  with  pension  plans 
and  other  organizations  exempt  under  section  501(a)  of  the  Internal 
Revenue  Code,  including  religious,  charitable,  and  educational  orga- 
nizations. In  order  to  fund  this  new  office,  the  bill  authorizes  appro- 
priations equal  to  the  sum  of  (1)  a  tax  of  $1  per  participant  per  year 
covered  by  a  qualified  retirement  plan,  and  (2)  one-half  of  the 
revenue  raised  by  the  present  4  percent  excise  tax  on  private  founda- 
tions. It  is  intended  that  the  Internal  Revenue  Service  obtain  from  all 
appropriate  pension  administration  sources  annual  statistical  data  to 
indicate  the  operations  of  the  private  retirement  system  for  the  pur- 
pose of  evaluations  and  public  information. 

In  addition  to  providing  additional  opportunities  for  redress  in  case 
of  disagreement  with  the  decisions  of  the  Internal  Revenue  Service  on 
pension  matters,  both  employees  and  employers  will  be  allowed  to 
appeal  determination  letters  issued  by  the  Internal  Revenue  Service 
to  the  Tax  Court  after  exhausting  their  remedies  under  the  Internal 
Revenue  Service  administrative  procedures.  Employees  are  also  given 
the  right  to  submit  disputes  with  pension  plan  administrators  to  the 
Labor  Department  for  decision.  It  is  anticipated  that  this  will  provide 
employees  with  a  ready  and  efficient  procedure  to  resolve  disputes  in- 
volving such  matters  as  whether  a  particular  employee  has  qualified  as 
a  participant  under  the  pension  plan  in  the  light  of  the  particular 
facts,  whether  he  is  entitled  to  a  benefit,  and  the  size  of  the  benefit  to 
which  he  is  entitled  under  the  plan  provisions. 

Lump-sum  rl?'st?v'buf?ons  under  qualified  plans. — Prior  to  the 
Tax  Reform  Act  of  1961),  lump-sum  distributions  made  by  qualified 
pension  plans  were  generally  taxed  as  long-term  capital  gains.  Such 
capital  gains  treatment,  however,  had  the  disadvantage  of  allowing 
employees  to  receive  substantial  amounts  of  deferred  compensation  in 
the  form  of  lump-sum  pension  distributions  at  more  favorable  tax 
rates  than  other  compensation  received  currently.  The  1969  Tax  Re- 
form Act  sought  to  ameliorate  this  problem  by  providing  that  any 
part  of  such  lump-sum  distributions  which  represented  employer  con- 
tributions accrued  in  plan  years  beginning  after  1969  was  to  be  taxed 
as  ordinary  income  rather  than  as  capital  gains.  In  addition,  the  1969 
Act  provided  a  special  7-year  averaging  procedure  for  the  portion  of 
the  lump-sum  distribution  taxed  as  ordinary  income. 

However,  while  the  1969  provisions  were  intended  to  provide  more 
equitable  treatment  for  such  lump-sum  pension  distributions,  they  have 
not  achieved  their  purpose.  The  Treasury  has  had  great  difficulty  in 
providing  regulations  to  carry  out  this  provision.  Problem  have 
arisen  both  in  determining  the  amount  of  the  ordinary  income  element 
of  a  distribution  and  in  determining  the  precise1  amount  of  tax  im- 
posed on  account  of  the  "ordinary  income"  element.  Moreover,  in 
practice  the  new  proposed  regulations  have  proved  to  be  very  complex 
and  it  is  frequently  maintained  that  individuals  receiving  lump-sum 
distributions  have  been  unable  to  compute  their  taxes  and  that 
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accountants  and  tax  lawyers  have  been  refusing  to  attempt  the 
computations. 

The  committee  believes  that  this  situation  cannot  be  permitted  to 
continue.  For  this  reason,  it  has  provided  a  new  method  of  taxing 
such  lump-sum  pension  distributions  which  is  relatively  simple  and 
yet  at  the  same  time  equitable.  Under  the  new  provision,  that  portion 
of  the  distribution  representing  pre-1974  value  receives  capital  gains 
treatment.  The  balance  of  the  lump-sum  distribution  is  to  be  taxed 
as  ordinary  income  under  a  separate  tax  schedule  (the  tax  schedule 
applicable  to  single  people)  generally  without  reductions,  exclusions, 
or  consideration  of  the  taxpayer's  other  income.  However,  to  insure 
that  the  tax  paid  by  lower  income  individuals  on  their  lump-sum 
distributions  will  generally  not  be  more  than  under  present  law,  a 
special  minimum  distribution  allowance  is  provided  under  the  sepa- 
rate tax  rate  schedule.  In  addition,  averaging  relief  is  provided  for 
the  portion  of  the  lump-sum  distribution  which  is  taxed  as  ordinary 
income  under  the  separate  tax  rate  schedule  by  providing  15  year 
averaging  for  such  income.  This  in  effect  provides  a  tax  payable  at 
the  time  of  the  distribution,  but  no  greater  in  amount  than  the  tax- 
payer could  expect  to  pay  were  the  income  to  be  spread  over  his 
remaining  life  expectancy. 

III.  REVENUE  EFFECT 

There  are  several  different  kinds  of  revenue  effects  which  can  be 
expected  to  arise  from  this  bill.  These  are  summarized  in  table  1.  First, 
three  provisions  designed  to  equalize  the  tax  treatment  of  pensions 
have  an  impact  on  tax  deductions.  These  are  the  provisions  raising  the 
maximum  deductible  amount  that  the  self-employed  can  set  aside  an- 
nually for  their  retirement,  making  provision  for  a  retirement  savings 
deduction  for  those  not  now  covered  under  any  retirement  provisions, 
and  a  provision  which  limits  the  tax  deduction  of  a  limited  number  of 
proprietary-employees  of  corporations. 

Tax  revenues  are  also  affected  by  the  modification  of  the  tax  treat- 
ment of  lump-sum  distributions. 

A  third  category  of  revenue  effect  occurs  as  a  result  of  the  imposition 
of  two  new  taxes.  One  of  these  is  the  audit  fee  tax,  designed  to  pay  for 
the  cost  of  the  administration  of  pension  plans  by  the  Internal  Rev- 
enue Service,  and  the  second  is  the  premium  tax,  to  provide  necessary 
revenue  for  plan  termination  insurance.  However,  since  both  of  these 
taxes  are  deductible  for  income  tax  purposes,  the  revenue  gain  which 
would  otherwise  occur  is  decreased  to  some  extent. 

Finally,  a  fourth  category  of  revenue  effect  from  the  bill  arises  not 
because  of  any  change  in  tax  deductions  as  such,  but  rather  because 
amounts  are  expected  to  be  set  aside  for  vesting  and  funding.  The  bill 
imposes  additional  requirements  in  the  areas  of  vesting  and  funding 
which  must  be  met  if  the  present  favorable  treatment  for  pensions  is 
to  continue  to  be  available.  It  is  expected  that  these  new  requirements 
will  result  in  employers  making  larger  contributions  to  retirement 
plans,  resulting  in  larger  income  tax  deductions. 
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Table  1. — Estimated  annual  revenue  effects  of  the  Comprehensive  Private  Pension 
Security  Act  of  1973  at  1973  levels  of  income  and  employment 

I.  Provisions  designed  to  equalize  tax  treatment  under  pension  plans : 
Increase  in  maximum  allowable  deductible  contributions  by  the  self- 
employed  under  H.R.  10  plans  to  15  percent  of  earned  income  wpMillion* 


to  $7,500  a  year1   —$175 

Allowing  individuals  not  covered  by  pension  plans  to  deduct  up  to 
$1,000  a  year  for  contributions  to  personal  retirement  plans  (long- 
run  effect)  1   —270 

Applying  to  certain  corporate  owner-employees  the  same  limitations 
on  deductible  pension  contributions  that  apply  to  self-employed 
people  under  H.R.  10  plans 2   +12o 


Total,  provisions  designed  to  equalize  tax  treatment  under  pension 
plans    —320 


II.  Revised  tax  treatment  of  lump-sum  distributions  from  qualified  plans 

(long-run  effect)1   +35 


III.  Revenue  effect  of  new  taxes : 

Audit  fee  tax  of  $1  a  year  for  each  employee  covered  by  plan1  (to 
finance  IRS  administration  of  provisions  relating  to  pension  plans 
and  exempt  organizations)   +30 

Tax  to  finance  plan  termination  insurance  (50<£  or  700  per  plan 

participant)3    +18 


Gross  revenue  collections   +48 


Revenue  loss  due  to  tax  deductions  taken  by  employers : 

For  audit  fee  tax1   —14.4 

For  tax  to  finance  plan  termination  insurance  2   —9.  0 


Total  offset  of  new  taxes  against  income  tax  collections  —23.  4 


Net  revenue  effect  of  new  taxes   +24.  6 


IV.  Revenue  effect  of  minimum  vesting  provisions  :  * 

Case  1 :  Assuming  that  the  additional  employer  contributions  to 
pension  plans  resulting  from  the  minimum  vesting  requirement 
constitute  a  substitute  for  cash  wages   —130 

Case  2 :  Assuming  that  the  additional  employer  contributions  to  pen- 
sion plans  resulting  from  the  minimum  vesting  requirement  con- 
stitute an  addition  to  cash  wages   —265 

Case  3:  Assuming  that  benefit  levels  of  pension  plans  are  adjusted 
downward  to  absorb  the  additional  employer  contributions  to 
pension  plans  resulting  from  the  minimum  vesting  requirement   0 

1  Takes  effect  Jan.  1.  1974. 


-  Takes  effect  Jan.  1,  1974.  for  proprietary  plans  adopted  after  July  24,  1973,  and 
Jan.  1.  1975,  for  proprietary  plans  in  existence  on  July  24,  1973. 
>  Takes  effect  Jan.  1.  1975. 

4  The  minimum  vesting  provision  is  effective  Jan.  1,  1976,  for  plans  in  existence 
on  the  date  of  enactment.  For  plans  adopted  after  the  date  of  enactment,  the  vesting 
requerement  applies  to  plan  years  beginning  after  the  enactment  date.  Existing  plans 
which  have  heen  suhject  to  collective  bargaining  agreements  are  not  subject  to  the  vesting 
requirement  until  the  the  expiration  of  the.  collective  bargaining  agreement  or  1981, 
whichever  is  sooner. 

Note. — There  will  be  some  revenue  loss  from  funding  but  data  are  not  avail- 
able to  determine  the  extent  of  this  loss. 

Provisions  designed  to  equalize  ta.r  treatment  of  pensions. — It  is 
estimated  that  the  provision  increasing  the  maximum  deductible  pen- 
sion contributions  by  self-employed  persons  on  their  own  behalf  to 
15  percent  of  earned  income  up  to  $7,500  a  year  will  result  in  an  an- 
nual lon<r  term  revenue  loss  of  $175  million.  The  provision  allowing 
individuals  not  covered  by  pension  plans  to  deduct  up  to  $1,000  a  year 
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for  contributions  to  personal  retirement  plans  is  expected  to  involve  a 
revenue  loss  amounting  to  $170  million  in  1974  and  rising  to  $270 
million  by  1977  (at  1973  income  levels).  On  the  other  hand,  extending 
the  same 'limitations  that  apply  to  deductible  pension  contributions  ol 
self -employed  people  to  proprietary  employees  (who  own  a  2  percent 
interest  in*  the  stock  of  the  corporation  and  who  together  account  for 
25  percent  of  the  present  value  of  the  accrued  benefits  under  the  plan) 
is  expected  to  increase  annual  revenue  by  $125  million  a  year  by  1975. 
Altogether,  when  fully  effective,  these  three  provisions  involve  an 
estimated  annual  net  revenue  loss  of  $320  million. 

fax  treatment  of  lump-sum  distributions.— The  revised  tax  treat- 
ment of  lump-sum  distributions  from  qualified  plans  (which  provides 
for  taxing  that  part  of  lump-sum  distributions  which  is  attributable 
to  1974  and  later  years  as  ordinary  income  under  a  separate  tax  rate 
schedule)  is  expected  to  result  in  relatively  small  increases  in  revenue 
over  the  next  few  years  since  the  bulk  of  the  lump-sum  distributions 
in  such  years  will  be  attributable  to  pre-1974  years.  However,  after 
a  transition  period,  this  provision  can  be  expected  to  result  in  annual 
revenue  gains  amounting  to  $35  million  a  year  based  on  1973  levels 
of  income. 

New  taxes  and  their  effect  on  income  tax  deductions. — An  audit  fee 
tax  of  $1  a  year  for  each  employee  covered  by  a  pension,  profit-sharing, 
or  stock  bonus  plan  is  expected  to  produce  an  estimated  $30  million 
of  revenue  annually.  The  proceeds  of  this  tax  are  allocated  by  the 
legislation  for  financing  the  Internal  Revenue  Service  administration 
of  provisions  relating  to  pension  plans  and  exempt  organizations. 

The  second  new  tax  is  imposed  on  employers  with  qualified  plans 
and  is  to  be  used  to  finance  plan  termination  insurance  (50  cents  or 
70  cents  per  plan  participant,  depending  on  whether  the  employer 
has  liability  for  losses)  which  is  effective  January  1,  1975.  This  tax 
is  expected  to  raise  an  estimated  $18  million  annually. 

However,  there  is  an  offset  to  the  revenue  gain  expected  from  the 
two  new  taxes.  Employers  can  take  income  tax  deductions  for  the 
new  taxes  which,  of  course,  will  have  the  effect  of  reducing  the  net  cost 
of  these  taxes  to  them.  It  is  estimated  that  an  annual  revenue  loss  of 
$14.4  million  will  be  incurred  in  1974,  and  later  years,  as  a  result  of 
deductions  taken  for  payments  of  the  audit  fee  tax;  similarly  it  is 
estimated  that  revenue  will  be  reduced  $9  million  a  year  in  1975,  and 
later  years,  as  a  result  of  deductions  taken  for  the  taxes  required  to 
be  paid  to  finance  plan  termination  insurance. 

These  deductions  against  income  tax  reduce  the  revenue  from  the 
new  taxes  from  $48  million  to  about  $24  million. 

Revenue  effect  of  minimum  venting  and  funding  provisions. — The 
new  minimum  vesting  standard,  which  becomes  effective  January  1, 
1976.  will  also  involve  an  indirect  loss  of  revenue,  ranging  from  zero 
to  an  estimated  $265  million  a  year  (at  1973  income  levels). 

The  minimum  vesting  requirement  involves  little  or  no  revenue  loss 
to  the  extent  that  plans  adjust  their  benefit  levels  to  absorb  the  in- 
creased employer  costs  resulting  from  the  requirement.  This  is  because, 
in  that  event,  the  requirement  would  have  no  effect  on  the  deductions 
taken  for  contributions  to  plans  or  on  the  taxable  income  of  covered 
employees.  If  the  additional  amounts  required  to  be  contributed  to 
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pension  plans  as  a  result  of  the  vesting  standard  are  a  substitute  for 
cash  wages  rather  than  a  net  addition  to  cash  wages  the  annual  revenue 
loss  is  estimated  at  $130  million.  This  could  occur,  for  example,  if  the 
additional  employer  payments  into  the  pension  plan  are  taken  into 
consideration  in  setting  future  wage  increases.  In  this  event,  the  reve- 
nue loss  results  from  the  fact  that  the  covered  employees  are  permitted 
to  postpone  payment  of  tax  on  the  employer  contributions  involved, 
instead  of  being  required  to  pay  tax  currently,  as  would  be  the  case 
had  they  received  an  equivalent  amount  of  wages.  Some  part  of  this 
postponed  $130  million  of  taxes  presumably  will  be  recovered  in  the 
future  in  tax  payments  on  the  benefits  paid  out  by  the  plan. 

The  upper  range  of  the  estimate,  $265  million,  represents  the  revenue 
loss  if  it  is  assumed  that  the  additional  employer  payments  into  the 
pension  plans  required  by  the  new  vesting  standard  constitute  an  addi- 
tion to  the  cash  wages  that  will  be  paid  in  any  event.  In  this  case  em- 
ployers will  have  larger  total  wage  bills  ( for  the  sum  of  cash  wages  and 
wage  supplements)  and  hence  will  take  larger  tax  deductions,  giving 
rise  to  a  $265  million  revenue  loss. 

It  appears  to  the  committee  that  realistically  there  is  likely  to  be  a 
combination  of  the  three  effects  suggested  above.  However,  it  appears 
probable  that  the  annual  revenue  loss  will  be  in  the  vicinity  of  $130 
million,  the  mid-point  of  the  range. 

Xo  revenue  estimate  is  given  for  the  increased  funding  require- 
ments under  the  bill.  Data  are  not  available  which  would  make  a 
precise  estimate  of  this  type  possible.  However,  it  is  believed  that  the 
minimum  funding  requirements  will  have  a  relatively  modest  revenue 
effect. 

IV.  GENERAL  EXPLANATION 

A.  Administration 

Title  I  of  the  bill  establishes  an  office  in  the  Internal  Revenue  Serv- 
ice to  facilitate  the  administration  of  tax  provisions  relating  to  pen- 
sion (  profit-sharing,  etc.)  plans,  and  also  provides  for  certain  clearing- 
house functions  for  the  Social  Security  Administration  with  regard  to 
employees  who  leave  employment  with  deferred  vested  benefits  before 
being  eligible  for  current  retirement  benefits. 
■  The  provisions  relating  to  the  new  office  in  the  Internal  Revenue 
Service  are  discussed  at  kkH.  Enforcement,"  below.  Briefly,  those  pro- 
visions establish  an  Office  of  Employee  Plans  and  Exempt  Organi- 
zations, to  administer  the  parts  of  the  tax  laws  relating  to  these  plans 
and  organizations.  The  bill  also  authorizes  appropriations  to  fund 
these  activities,  in  the  amount  of  the  sum  of  (1)  the  collections  from  a 
new  tax  imposed  with  regard  to  employee  plans  under  this  bill  and  (2) 
half  of  the  existing  tax  on  investment  income  imposed  on  private 
foundai  ions. 

The  bill's  provisions  relating  to  the  Social  Security  Administration 
clearinghouse  function  are  discussed  under  "E.  Portability,''  below. 
Under  those  provisions,  each  pension  (or  profit-sharing,  etc.)  plan 
is  to  report  to  the  Social  Security  Administration  the  vested  ben- 
efit status  of  employees  who  leave  employment  with  the  employer  who 
established  the  plan.  When  the  employee  (or  his  survivors)  apply  for 
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Social  Security  benefits  (or  on  certain  other  occasions)  the  Social  Se- 
curity Administration  is  to  notify  the  employee  (or  his  survivors) 
if  vested  benefits  are  available  under  such  a  plan,  as  well  as  how  to 
obtain  benefits  under  the  plan. 

B.  Participation  and  Coverage 

(Sees.  201  and  261  of  the  bill  and  sees.  401  and  410  of  the  Code). 

1.  PL  AX  PARTICIPATION  AGE  AND  SERVICE  REQUIREMENTS 

Present  laic 

The  Internal  Revenue  Code  does  not  generally  require  a  qualified 
employer  pension,  profit-sharing,  stock  bonus,  annuity,  or  bond  pur- 
chase plan  to  adopt  any  specific  age  or  service  conditions  for  participa- 
tion in  the  plan.1 

Existing  administrative  practice  allows  plans  to  exclude  employees 
who  (1)  have  not  yet  attained  a  designated  age  or  (2)  have  not  yet 
been  employed  for  a  designated  number  of  years,  so  long  as  the  effect 
is  not  discriminatory  in  favor  of  employees  who  are  officers,  share- 
holders, supervisors,  or  highly  compensated  employees.  Also,  under 
administrative  practice,  a  plan  may  exclude  employees  Avho  are  within 
a  certain  number  of  years  of  normal  retirement  age  (for  example,  5 
years  or  less)  when  they  would  otherwise  become  eligible,  if  the  effect 
is  not  discriminatory. 

On  the  other  hand,  in  the  case  of  a  plan  benefiting  owner-employees,2 
the  plan  must  provide  that  no  employee  with  3  or  more  years  of  service 
may  be  excluded  (sec.  401  (d)  (3) ) . 

General  reasons  for  change 

The  committee  believes  that,  in  general,  it  is  desirable  to  have  as 
many  employees  as  possible  covered  by  private  pension  plans  and  to 
begin  such  coverage  as  early  as  possible,  since  an  employee's  ultimate 
pension  benefits  usually  depend  to  a  considerable  extent  on  the  number 
of  his  years  of  participation  in  the  plan.  This  is  particularly  impor- 
tant for  employees  who,  because  of  the  nature  of  their  employment, 
shift  from  employer  to  employer  over  their  working  careers.  In  addi- 
tion, early  participation  tends  to  spread  the  cost  of  providing  employ- 
ees with  adequate  pensions  more  evenly  over  the  various  firms  for 
which  the  employee  has  worked  over  his  entire  working  career,  instead 
of  concentrating  the  cost  on  his  last  few  employers. 

Of  course,  the  general  desirability  of  early  participation  must  be  bal- 
anced against  the  cost  involved  for  the  employer.  Also  from  an  admin- 
istrative standpoint,  it  is  not  desirable  to  require  coverage  of  transient 
employees,  since  benefits  earned  by  short-term  employees,  in  any  case, 
are  quite  small.  On  the  other  hand,  the  committee  believes  that  overly 
restrictive  age  and  service  eligibility  requirements  can  arbitrarily 


1  As  described  below  (B.2.  Plans  Where  a  Collective  Bargaining  Unit  is  Involved  :  Other 
Anti-discrimination  Provisions),  a  qualified  plan  must  meet  certain  coverage  standards. 
Several  of  the  alternative  standards  require  certain  percentages  of  employees,  or  of  eligible 
employees,  to  be  covered  by  the  plan,  but  in  such  cases  the  employer  is  permitted  to  exclude 
employees  who  fail  to  met  the  plan's  service  requirements,  not  exceeding  five  years  of 
service. 

2  An  owner-employee  is  a  sole  proprietor  or  a  partner  with  a  greater  than  10-percent 
interest  in  capital  or  profits  (sec.  401  (c)  (3) ) . 
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frustrate  the  effective  functioning  of  the  private  pension  system.  In 
view  of  these  considerations,  the  committee  has  concluded  that  it  is 
appropriate  to  specifically  limit  age  and  service  eligibility  require- 
ments which  an  employer  may  incorporate  in  a  qualified  pension  plan. 

Explanation  of  provisions 

In  view  of  the  considerations  outlined  above,  the  committee  bill  pro- 
vides that  a  plan  which  is  qualified  under  the  Code  is  not  to  require, 
as  a  condition  of  participation,  more  than  one  year  of  service,  or  an  age 
greater  than  30  (whichever  occurs  later).3  The  committee  believes  that 
this  rule  will  significantly  increase  coverage  under  private  pension 
plans,  without  imposing  an  undue  cost  on  employers.  From  an  admin- 
istrative point  of  view,  however,  the  rule  will  allow  the  exclusion  of 
employees  who,  because  of  youth  or  inexperience  with  the  job  in  ques- 
tion, have  not  made  a  career  decision  in  favor  of  a  particular  employer 
or  a  particular  industry. 

For  the  purposes  of  these  rules,  an  employee  is  to  be  considered  to 
have  performed  a  year  of  service  if  he  was  employed  for  more  than 
5  months  during  the  year.4  It  is  intended  that  employment  for  80  hours 
or  more  during  a  month  will  be  considered  as  employment  for  a  month. 
The  "year"  of  service  may  be  a  calendar,  plan,  or  fiscal  year,  which- 
ever is  applied  on  a  consistent  basis  under  the  plan.  The  committee 
intends,  by  adopting  this  provision,  to  facilitate  the  coverage  of  sea- 
sonal employees  under  qualified  pension  plans.  For  example,  if  a 
fisherman  is  employed  by  a  company  having  a  qualified  pension  plan 
for  5  months  and  one  day  during  1975.  and  is  reemployed  by  the  same 
company  in  a  later  year,  he  is  not  to  be  ineligible  for  participation  in 
the  plan  upon  his  reemployment  by  reason  of  a  minimum  service 
requirement. 

The  committee  intends  that  Treasury  regulations  specify  the  extent 
to  which  service  with  a  predecessor  of  the  employer  is  to  be  counted 
for  purposes  of  the  eligibility  requirements.  In  the  case  of  a  multi- 
employer plan,  service  with  any  employer  who  was  a  member  of  the 
plan  is  to  be  counted  toward  an  individual's  participation  requirement 
(see  sec.  705  of  the  bill). 

The  bill  does  not  provide  any  authority  to  exclude  from  the  plan 
those  employees  hired  within  any  specified  number  of  years  of  normal 
retirement  age. 

The  provisions  of  present  law  with  respect  to  coverage  under  an 
owner-employee  (H.R.  10)  plan  are  not  changed  by  the  committee's 
bill.  Present  law  already  requires  relatively  early  participation  (after 
3  years  of  service)  and  100-percent  immediate  vesting  in  the  case1  of 
owner-employee  plans.  The  committee  concluded  that  the  retention 
of  these  provisions  of  present  law  was  needed  to  protect  the  rights  of 
employees  in  such  cases.  The  Treasury  Department  may  provide  by 
regulations  for  those  cases  where  a  plan  shifts  in  or  out  of  owner- 
employee  status,  for  example,  because  of  fluctuating  partnership 
interests. 


3  This  rule  applies  whether  or  not  the  plan  is  a  trusteed  plan.  That  is.  a  plan  funded 
through  purchase  of  annuities  from  an  insurance  company  is  suh.ject  to  these  rules,  as  is  a 
plan  with  investments  managed  hy  a  trustee. 

*  This  test  of  service  is  to  be  applied  with  regard  to  the  actual  employment  of  that 
employee.  In  this  respect,  it  differs  from  similar  definitions  under  present  law  (sees. 
401(a)(3)(A)  and  401(d)(3)).  which  determine  employment  service  on  the  basis 
of  the  employee's  "customary  employment". 


40 


1109 


Proprietary  employee  plans  (see  I.  Limitation  on  Contributions, 
below)  and  H.R.  10  plans  where  there  are  no  owner-employees  (i.e., 
where  no  partner  has  a  greater  than  10-percent  interest)  are  not  now 
subject  to  the  3-year-participation  and  immediate-full-vesting  rules. 
Under  the  bill,  they  are  to  be  subject  to  the  new  one-year-service  and 
age-30  participation  requirements  (and  the  new  vesting  requirements, 
see  C.  Vesting,  below)  in  the  same  manner  as  regular  corporate  plans. 

Effective  date 

These  provisions  generally  apply  to  plan  years  beginning  after  the 
date  of  enactment.  However,  to  allow  time  for  amendment,  in  the  case 
of  a  plan  already  in  existence  on  the  date  of  enactment  of  the  bill,  the 
provisions  apply  to  plan  years  beginning  after  December  31,  1975  (or 
December  31,  1980,  in  the  case  of  a  government  plan).  Where  the  plan 
is  subject  to  the  provisions  of  a  collective  bargaining  agreement  in 
effect  on  the  date  of  enactment  of  the  bill,  the  effective  date  is  further 
postponed  until  the  expiration  of  the  collective  bargaining  agreement, 
but.  in  any  event,  all  plans  are  to  be  subject  to  these  provisions  in  plan 
years  beginning  after  December  31, 1980. 

Revenue  effect 

The  revenue  effect  of  these  provisions  is  expected  to  be  minimal. 

2.  PLANS  WHERE  A  COLLECTIVE  BARGAINING  UNIT  IS  INVOLVED;  OTHER 
ANTIDISCRIMINATION  PROVISIONS 

Present  law 

Under  present  law  (sec.  401(a)(3)),  a  qualified  retirement  plan 
must  cover  either  (1)  a  specified  percentage  of  all  employees  (gen- 
erally, 70  percent  of  all  employees,  or  80  percent  of  those  eligible  to 
benefit  under  the  plan  if  at  least  70  percent  of  all  employees  are 
eligible)  5  or  (2)  such  employees  as  qualify  under  a  classification  which 
is  found  by  the  Internal  Revenue  Service  not  to  discriminate  in  favor 
of  employees  who  are  officers,  shareholders,  supervisors,  or  highly  com- 
pensated employees.  (xV  plan  is  not  per  se  discriminatory  for  purposes 
of  these  rules  merely  because  it  is  limited  to  salaried  or  clerical 
employees.) 

Also,  under  present  law,  either  the  contributions  or  the  benefits  pro- 
vided under  a  qualified  plan  must  not  discriminate  in  favor  of  employ- 
ees who  are  officers,  shareholders,  supervisors,  or  highly  compensated 
employees. 

General  reasons  for  chan  ge 

Where  employees  covered  under  a  collective  bargaining  unit  prefer 
current  compensation  or  some  other  form  of  benefits  to  coverage  under 
a  pension  plan,  employers  sometimes  are  unable  to  establish  a  plan  for 
other  employees  because  the  percentage  requirement  cannot  be  satis- 
fied if  the  bargaining  unit  employees  are  not  covered.  It  is  then  neces- 
sary for  the  plan  to  qualify  as  one  which  has  coverage  requirements 
that  do  not  discriminate.  The  Service's  approach  (see  Rev.  Rul.  70-200, 
1970-1  C'B  101),  which  has  generally  been  upheld  by  the  courts,  has 

5  In  applying  these  numerical  tests  under  present  law.  there  are  excluded  employees  who 
nave  been  employed  not  more  than  a  minimum  period  prescribed  by  the  plan  (up  to  5 
years),  part-time  employees  (customary  employment  for  not  more  than  20  hours  in  any  one 
week),  and  seasonal  employees  (those  whose  customary  employment  is  for  not  more  than  5 
months  in  any  calendar  year). 
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been  to  look  at  the  composition  of  the  group  which  is  covered  under 
the  plan,  and  to  allow  the  plan  to  qualify  if  the  compensation  of  most 
of  the  participants  is  substantially  the  same  as  that  of  the  excluded 
employees,  the  plan  covers  employees  in  all  compensation  ranges,  and 
employees  in  the  middle  and  lower  ranges  are  covered  in  more  than 
nominal  numbers.  Where  most  of  the  lower-paid  nonsupervisory  per- 
sonnel are  members  of  a  collective  bargaining  unit  which  elects  not  to 
be  covered  by  a  pension  plan,  the  remainder  of  the  employees  may  in- 
clude relatively  large  percentages  of  supervisors  or  highly  compen- 
sated employees.  As  a  result,  under  present  law  it  may  be  impossible — 
because  of  the  antidiscrimination  requirements — to  establish  a  quali- 
fied plan  for  the  remaining  employees. 

The  committee  believes  that  this  situation  can  result  in  a  hard- 
ship, where  all  employees  of  an  employer  are  forced  to  forego  the 
benefits  of  a  pension  plan  merely  because  those  employees  who  are 
covered  under  a  collective  bargaining  argreement  choose  nonpen- 
sion  benefits,  or  nonpension  benefits  plus  pension  benefits  at  a  lower 
level  than  those  provided  nonunion  employees.  At  the  same  time,  the 
committee  is  concerned  that  any  change  in  the  law  should  not  result 
in  a  situation  where  an  employer  might  be  able  to  exclude  these  em- 
ployees from  the  pension  plan  without  compensation  for  this  in  the 
form  of  other  types  of  benefits.  To  deal  with  this  situation,  the  com- 
mittee bill  provides  that  collective  bargaining  employees  may  be  ex- 
cluded for  purposes  of  applying  the  coverage  test,  but  only  where 
there  is  evidence  that  retirement  benefits  have  been  the  subject  of 
good  faith  bargaining  between  the  union  employees  and  the  employer. 

Explanation  of  provisions 

Collective  bargaining  unit. — The  committee  bill  eases  the  applica- 
tion of  the  provisions  of  existing  law  by  providing  that  employees 
covered  under  a  collective  bargaining  agreement  can  be  excluded  for 
purposes  of  the  coverage  requirement,  and  for  purposes  of  the  anti- 
discrimination provisions  (of  sec.  401  (a)  (4) ),  but  only  if  there  is  evi- 
dence that  the  retirement  benefits  have  been  the  subject  of  good  faith 
bargaining  between  the  union  employees  and  the  employer. 

If  pension  plan  coverage  had  been  discussed  with  the  representa- 
tives of  the  union  employees  and  no  pension  coverage  was  provided, 
either  because  the  union  employees  were  covered  under  a  union  plan 
(which  might  or  might  not  offer  comparable  benefits  to  those  provided 
under  the  employer  plan),  or  because  the  employee  representatives 
opted  for  higher  salaries,  or  other  benefits,  in  lieu  of  pension  plan 
coverage,  or  for  some  other  valid  reason,  then  it  would  be  permissible 
to  exclude  those  union  employees  from  the  calculations.  In  effect,  the 
collective  bargaining  agreement  employees  could  then  be  excluded 
from  the  plan,  or  could  be  provided  with  a  lesser  or  different  level  of 
benefits. 

The  committee  anticipates  that  in  any  case  where  collective  bargain- 
ing unit  employees  were  excluded  from  a  plan  under  this  provision, 
the  Internal  Revenue  Service  will  receive  information  as  to  the  justifi- 
cation for  the  exclusion  before  ruling  that  the  plan  is  qualified.0  There 
is  no  requirement  that  the  collective  bargaining  agreement  specifi- 


0  Additional  protection  for  Hip  cmploypps  would  bp  provldpd  under  the  part  of  thp  hill 
<  spp.  fiOl  )  which  establishes  a  ritrht  on  thp  part  of  an  employe*  to  participate  in  IRS 
proceedings  to  determine  If  a  plan  is  qualified  and  to  petition  thp  Tax  Court  If  hp  dlsaprpps. 
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cally  state  that  the  employees  have  elected  to  be  out  of  the  plan  or  to 
take  a  lower  level  of  benefits.  However,  there  must  be  evidence  that  the 
retirement  benefits  have  been  the  subject  of  good  faith  bargaining  be- 
tween the  union  employees  and  the  employer. 

Nonresident  alien  employees. — The  bill  provides  for  the  exclusion, 
for  purposes  of  applying  the  coverage  requirements  and  the  anti- 
discrimination requirements,  of  those  employees  who  are  nonresident 
aliens  with  no  United  States  income  from  the  employment  in  question. 
It  was  believed  that  the  United  States  tax  laws  should  not  impede 
appropriate  pension  plan  benefits  for  United  States  citizens  or  per- 
sons with  United  States  earned  income,  merely  because  comparable 
benefits  were  not  afforded  to  nonresident  aliens  with  no  United  States 
income  from  the  employment  in  question.  Also,  the  mere  processing 
of  such  cases  would  take  an  inordinate  amount  of  time  because  of  the 
complexity  of  applying  rules  to  integrate  the  appropriate  foreign 
equivalent  of  Social  Security  with  the  benefits  or  contributions  pro- 
vided by  the  employers  under  such  plans. 

Affiliated  employers. — The  committee  bill  also  provides  that  in 
applying  the  coverage  test,  as  well  as  the  antidiscrimination  rules  and 
the  vesting  requirements,  employees  of  all  corporations  who  are  mem- 
bers of  a  "controlled  group  of  corporations"  (within  the  meaning  of 
sec.  1563(a))  are  to  be  treated  as  if  they  were  employees  of  the  same 
corporation.  Thus,  if  two  or  more  corporations  were  members  of  a 
parent-subsidiary,  brother-sister,  or  combined  controlled  group,  all  of 
the  employees  of  all  of  these  corporations  would  have  to  be  taken  into 
account  in  applying  these  tests.  The  committee,  by  this  provision, 
intends  to  make  it  clear  that  the  coverage  and  antidiscrimination  pro- 
visions cannot  be  avoided  by  operating  through  separate  corporations 
instead  of  separate  branches  of  one  corporation.  For  example,  if  man- 
agerial functions  were  performed  through  one  corporation  employing 
highly  compensated  personnel,  which  has  a  generous  pension  plan,  and 
assembly-line  functions  were  performed  through  one  or  more  other 
corporations  employing  lower-paid  employees,  which  have  less  gen- 
erous plans  or  no  plans  at  all.  this  would  generally  constitute  an  imper- 
missable  discrimination.  By  this  provision  the  committee  is  clarifying 
this  matter  for  the  future.  It  intends  that  prior  law  on  this  point  be 
determined  as  if  this  provision  had  not  been  enacted. 

At  the  same  time,  however,  the  committee  provision  is  not  intended 
to  mean  that  all  pension  plans  of  a  controlled  group  of  corporations 
must  be  exactly  alike,  or  that  a  controlled  group  could  not  have  pen- 
sion plans  for  some  corporations  but  not  others.  Thus,  where  the 
corporation  in  question  contains  a  fair  cross-section  of  high  and  low- 
paid  employees  (compared  to  the  employees  of  the  controlled  group  as 
a  whole),  and  where  the  plan  is  nondiscriminatory  with  respect  to 
the  employees  of  the  corporation  in  question,  it  is  anticipated  that  the 
Internal  Revenue  Service  would  find  that  the  plan  met  the  antidiscrim- 
ination tests,  even  though  other  corporations  in  the  controlled  group 
had  a  less  favorable  retirement  plan,  or  no  plan  at  all.  On  the  other 
hand,  if,  looking  at  the  controlled  group  as  a  whole,  it  were  found 
that  a  disproportionate  number  of  highly  compensated  employees  were 
covered  under  the  plan  of  the  corporation  in  question,  or'  that  the 
average  compensation  of  covered  employees  was  substantially  higher 
in  that  plan  than  the  average  compensation  of  noncovered  employees. 
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it  would  be  anticipated  that  the  plan  would  not  be  found  to  be 
qualified,  because  the  corporation  does  not  contain  a  fair  cross  section 
of  the  controlled  group  employees. 

Supervisory  employees. — Under  the  committee  bill,  the  category  of 
"supervisors"  is  to  be  dropped  from  the  list  of  personnel  which  a  plan 
may  not  discriminatorily  favor.  The  committee  understands  that  all 
persons  who  are  supervisors  within  the  intent  of  present  law  also  are 
officers,  shareholders,  or  highly  compensated  employees,  and  that  as  a 
result  this  deletion  can  be  made  without  any  substantive  change  in  the 
antidiscrimination  provisions  of  present  law. 

Temporary  and  seasoned  employees. — In  applying  the  coverage 
rules,  the  bill  makes  several  small  changes  from  present  law.  In  apply- 
ing the  70  percent  and  80  percent  coverage  tests,  employees  who  fail  to 
meet  the  minimum  age  and  service  requirements  prescribed  by  the 
plan  may  be  excluded.  These  requirements  may  not  be  more  than  the 
top  limit  of  one-year-service  and  30-year-age  requirements  described 
above  with  respect  to  participation.  Of  course,  the  plan  may  provide 
lower  age  and  service  requirements. 

Present  law  defines  excludable  part-time  employees  as  those  whose 
customary  employment  is  for  not  more  than  20  hours  in  any  one  week. 
To  conform  the  definitions  closely  to  those  used  for  participation  (de- 
scribed above) ,  the  bill  defines  excludable  part-time  employees  as  those 
whose  customary  employment  is  for  not  more  than  80  hours  in  any  one 
month.  Present  law  permits  exclusion  from  these  calculations  of  em- 
ployees whose  customary  employment  is  for  not  more  than  5  months  in 
any  calendar  year;  the  bill  retains  the  5-month  period  but  permits 
computations  to  be  made  on  the  basis  of  calendar,  plan,  or  fiscal  years, 
depending  upon  the  period  specified  in  the  plan  itself. 

Effective  date 

These  provisions  apply  generally  to  plan  years  beginning  after  the 
date  of  enactment  of  the  bill.  However,  to  allow  time  for  amendment 
in  the  case  of  plans  in  existence  on  the  date  of  enactment,  the  provi- 
sions are  to  take  effect  for  plan  years  beginning  after  December  31, 
1975  (or  December  31, 1980,  in  the  case  of  a  government  plan).  Where 
the  plan  is  subject  to  the  provisions  of  a  collective  bargaining  agree- 
ment in  effect  on  the  date  of  enactment  of  the  bill,  the  effective  date  is 
further  postponed  until  the  expiration  of  the  collective  bargaining 
agreement  (but  without  regard  to  any  extension  made  after  the  date  of 
enactment),  but.  in  any  event,  all  plans  are  to  be  subject  to  these  pro- 
visions in  plan  years  beginning  after  December  31.  1980. 

Revenue  e  fleet 

The  revenue  effect  of  these  provisions  is  expected  to  be  minimal. 

C.  Vesting 

(Sees.  221,  201.  and  705  of  (he  bill  and  sees.  401,  411.  413,  6688.  and 
6690  of  the  Code.) 

Present  law 

Plans  which  qualify  under  the  Internal  Revenue  Code  are  now 
required  to  provide  vested  (i.e..  nonforfeitable)  rights  to  participating 
employees  when  they  attain  the  normal  or  stated  retirement  age. 
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Employees  must  also  be  granted  vested  rights  if  the  plan  terminates 
or  the  employer  discontinues  his  contributions. 

However,  qualified  employer  plans  are  generally  not  required  to 
provide  vested  rights  to  participating  employees  before  normal  re- 
tirement age  unless  this  is  considered  to  be  necessary — in  view  of  the 
likely  pattern  of  employee  turnover — to  prevent  discrimination 
against  the  rank  and  file  employees  in  favor  of  officers,  shareholders, 
supervisors,  and  highly  paid  employees.  In  other  words,  preretirement 
vesting  is  required  only  where  its  absence  would  cause  discrimination 
in  favor  of  officers,  etc.,  who  could  be  expected  to  remain  with  the  firm 
long  enough  to  retire  and  qualify  for  benefits,  while  the  rank  and  file 
employees  would  continually  be  separated  from  the  firm  and  lose  their 
benefits. 

Under  an  owner-employee  plan,1  the  rights  of  all  employees  must 
vest  in  full  as  soon  as  they  become  participants,  (sec.  401(d)  (2)  (A) ). 

General  reasons  for  change 

Unless  an  employee's  rights  to  his  accrued  pension  benefits  are  non- 
forfeitable, he  has  no  assurance  that  he  will  ultimately  receive  a  pen- 
sion. Thus,  pension  rights  which  have  slowly  been  stockpiled  over  many 
years  may  suddenly  be  lost  if  the  employee  leaves  or  loses  his  job  prior 
to  retirement.  Quite  apart  from  the  resulting  hardships,  the  committee 
believes  that  such  losses  of  pension  rights  are  inequitable,  since  the 
pension  contributions  previously  made  on  behalf  of  the  employee  may 
have  been  made  in  lieu  of  additional  compensation  or  some  other  bene- 
fits which  he  would  have  received. 

Today,  slightly  over  two-thirds  of  the  private  pension  plans  pro- 
vide some  vested  rights  to  pension  benefits  before  retirement.  However, 
as  a  general  rule,  employees  do  not  acquire  vested  lights  until  they 
have  been  employed  for  a  fairly  long  period  with  a  firm  or  are  rela- 
tively mature.  Since  there  is  no  general  applicable  legal  requirement 
for  preretirement  vesting,  some  plans  do  not  offer  this  type  of  vest- 
ing at  all,  and  among  those  plans  which  do,  there  is  no  uniformity 
in  the  vesting  rules  as  provided.  At  present,  only  one  out  of  every 
three  employees  participating  in  employer-financed  plans  has  a  50- 
percent  or  greater  vested  right  to  his  accrued  pension  benefits.  Even 
for  older  employees,  a  substantial  portion  do  not  have  vested  rights. 
For  example,  58  percent  of  covered  employees  between  the  ages  of 
50  and  60,  and  54  percent  of  covered  employees  60  years  of  age  and 
over,  still  do  not  have  vested ,  rights  to  even  50  percent  of  their  ac- 
crued pension  benefits.2  As  a  result,  even  employees  with  substantial 
periods  of  service  may  lose  pension  benefits  on  separation  from  em- 
ployment. Extreme  cases  have  been  noted  in  which  employees  have 
lost  pension  rights  at  advanced  ages  as  a  result  of  being  discharged 
shortly  before  they  would  be  eligible  to  retire.  In  addition,  the  com- 
mittee believes  that  more  rapid  vesting  is  desirable  because  it  will 
improve  the  mobility  of  labor,  and  in  this  manner  promote  a  more 
healthy  economy. 

For  reasons  indicated  above,  the  committee  concluded  that  it  is 
necessary  and  desirable  to  provide  a  minimum  standard  of  vesting 


1  An  owner-employee  is  a  sole  proprietor  or  a  partner  with  a  greater  than  10-pereent 
interest  in  capital  or  profits  (sec.  401(c)  (3)). 

2  U.S.  Treasury  Department — Fact  Sheet.  Pension  Reform  Program,  as  reprinted  in 
Material  Relating  to  Administration  Proposal  Entitled  the  "Retirement  Benefit  Tax  Act," 
Committee  on  Ways  and  Means,  93d  Cong.,  1st  sess.,  p.  37,  Table  B. 
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for  all  qualified  pension  plans.  Clearly,  however,  it  would  be  counter- 
productive to  increase  employer  costs  by  more  rapid  vesting  to  such  an 
extent  as  to  significantly  curtail  the  creation  of  new  retirement  plans 
(or  to  significantly  curtail  the  increase  of  benefits  in  existing  plans). 
The  committee  bill  deals  with  this  problem  by  requiring  relatively 
early  vesting  (beginning  not  later  than  an  employee's  fifth  year  of 
service  or  30th  birthday,  whichever  occurs  later)  for  some  of  the  em- 
ployee's rights  but  does  not  require  that  they  be  vested  fully  until  after 
15  years  of  service  or  age  40.  This  is  known  as  gradual  (or  graded) 
vesting. 

Explanation  of  provisions 

General  rule. — The  committee's  bill  provides  that  a  qualified  retire- 
ment plan  (whether  trusteed  or  insured)  would  be  required  to  give 
each  employee  vested  rights  to  at  least  25  percent  of  his  accrued  benefit 
from  employer  contributions  after  5  years  of  service,  plus  5  percent- 
age points  a  year  for  eacli  of  the  next  5  years  and  10  percentage  points 
a  year  thereafter.  This  would  mean  that  there  must  be  100  percent 
vesting  after  15  years  of  service.3  (Xote  that,  because  of  the  participa- 
tion rules  described  above,  vesting  could  be  delayed  in  the  case  of  an 
employee  who  started  employment  before  age  25.) 

This  approach  has  the  advantage  of  providing  some  vesting  at  a 
relatively  early  point  in  the  employee's  career.  Thus,  if  the  employee 
changes  jobs  after  5  years  of  service,  he  would  be  protected  in  his  rights 
to  at  least  some  of  his  accrued  pension  benefits. 

Also,  because  vesting  occurs  gradually  under  the  committee  bill,  this 
tends  (by  comparison  to  proposals  presented  to  the  committee  that 
would  have  required  full  vesting  in  as  short  a  time  as  five  years)  to 
bring  down  the  cost  of  the  vesting  requirement  to  manageable  levels  by 
minimizing  the  cost  of  establishing  a  new  plan  or  improving  benefits 
under  an  existing  plan.  It  also  avoids  the  serious  "notch"  effect  of 
providing  100  percent  immediate  vesting  after  any  specified  number  of 
years.  In  other  words,  if  employees  receive  too  much  of  their  vested 
rights  in  any  one  year,  it  could  give  the  employer  an  incentive  to  dis- 
miss an  employee  rather  than  to  absorb  the  resulting  sharp  increase 
in  pension  plan  costs. 

The  committee  bill  takes  the  approach  of  being  "age-neutral,''  which 
means  that  an  employee's  rights  to  vested  benefits  depend  solely  on  his 
years  of  service,  rather  than  on  some  combination  of  service  and  age. 
Age-weighted  proposals  have  been  advocated  to  the  committee  be- 
cause they  provide  early  vesting  to  the  older  worker.4  However,  the 
committee  believes  that  this  approach  would  tend  to  discourage  the 
hiring  of  older  employees,  who  already  are  faced  with  difficult  prob- 
lems in  finding  employment,  and  would  not  generally  protect  the  rights 
of  younger  employees,  who  are  more  likely  on  the  average  to  change 
jobs  and.  therefore,  lose  pension  rights.  Such  continual  losses  of  pen- 
sion rights  when  they  are  young  tends  to  make  it  difficult  for  em- 
ployees to  accumulate  adequate  pensions  over  their  working  careers. 


■  Under  t ho  bill,  each  employ?*  would  have  to  he  fully  and  Immediately  vested  in  his 
accrued  benefit  derived  from  his  own  contributions.  In  general,  the  rules  described  in  the 
text  relate  only  to  benefits  derived  from  employer  contributions. 

4  It  is  recognised  that  ape  has  some  effect  in  that  it  may  be  relevant  to  participation  (see 
B.  Participation  and  Coverage,  above)  ;  however  the  committee's  decision  on  vesting  Rives 
no  direct  effect  to  age. 
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Moreover,  even  when  an  adequate  pension  is  to  be  provided,  the  loss 
of  pensions  accrued  in  previous  employment  due  to  the  absence  of  vest- 
ing at  an  early  age  may  throw  most  of  society's  cost  of  providing  an 
adequate  pension  (if  it  is  to  be  provided)  on  the  employers  for  whom 
the  employee  works  in  his  later  years. 

It  should  be  made  clear  that  the  standards  of  vesting  provided  in 
the  committee  bill  are  only  intended  as  minimum  standards.  The  bill's 
provisions  are  not  intended  to  prohibit  plans  with  more  rapid  vesting 
than  that  required  under  the  standards  in  the  bill. 

The  provisions  of  the  committee  bill  relating  to  vesting,  of  course, 
are  not  intended  to  modify  the  anti-discrimination  requirements  of 
current  law.  Presently,  more  rapid  vesting  requirements  are  sometimes 
required  to  prevent  discrimination  under  a  plan  in  favor  of  officers, 
shareholders,  or  highly  compensated  employees.  The  committee  has 
not  modified  the  present  relationship  between  the  vesting  and  anti- 
discrimination provisions.  On  the  one  hand,  the  higher  vesting  stand- 
ards provided  in  the  bill  are  likely  to  reduce  somewhat  the  need  to 
apply  vesting  in  order  to  prevent  discrimination.  On  the  other  hand, 
there  undoubtedly  still  will  be  cases  where  it  will  be  necessary  to  pro- 
vide additional  vesting  over  and  above  the  minimum  vesting  stand- 
ards in  this  bill  in  order  to  prevent  discrimination.  It  has  also  been 
suggested  to  the  committee  that  the  antidiscrimination  provisions  have 
not  been  interpreted  uniformly  throughout  the  country,  and  it  be- 
lieves that  appropriate  guidelines  should  be  provided  to  the  district 
offices  to  achieve  a  uniform  interpretation  of  the  law. 

Pre-partici  potion  service. — Once  an  employee  becomes  eligible  to 
participate  in  a  pension  plan,  his  years  of  service  with  an  employer 
before  becoming  a  participant  in  the  plan,  up  to  a  maximum  of  5  years, 
are  to  be  credited  toward  his  required  years  for  minimum  vesting. 
This  means  that  if  an  employee  joins  a  firm  at  age  25,  he  would  have 
to  become  a  plan  participant  on  or  before  age  30  (the  maximum  per- 
missible attained  age  requirement,  under  the  participation  provisions 
of  the  bill).  However,  he  would  at  that  time  (because  of  his  5  years 
of  preparticipation  service)  have  to  become  at  least  25  percent  vested  in 
any  pension  benefits  he  accrues  after  becoming  a  participant.  For  pur- 
poses of  this  "look  back"  rule,  however,  years  of  preparticipation 
service  would  not  be  counted  unless  the  pension  plan  was  in  existence 
during  those  years. 

Although  the  committee  recognizes  the  desirability  of  permitting 
the  exclusion  of  transients  by  setting  up  participation  requirements 
(the  one-year-of-service  and  age-30  rules  described  aboA*e),  it  seemed 
to  the  committee  that  those  years  ought  to  count  for  something  once 
the  emplovee  has  stayed  long  enough  to  be  a  participant.  This  provision 
requires  that  the  employee  receive  credit  for  up  to  5  years  of  pre- 
participation service  in  computing  his  position  on  the  vesting  schedule. 
There  is  precedent  for  such  a  "look  back"  rule,  since  the  committee 
has  been  informed  that  many  existing  pension  plans  already  take  pre- 
participation service  into  account  for  vesting  purposes. 

Benefits  accrued  in  the  past. — Generally,  the  A'esting  requirements 
of  the  bill  are  to  apply  to  all  accrued  benefits,  including  those  which 
accrued  before  the  effective  date  of  the  provision.  Years  of  service  prior 
to  the  effective  date  also  are  to  be  counted  for  purposes  of  determining 
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the  extent  to  which  the  employee  is  entitled  to  vesting.  For  example, 
if  an  employee  joined  a  company  at  age  30  (at  which  time  a  plan  was 
in  effect),  became  a  participant  in  the  plan  at  age  35,  and  was  age  40 
on  the  effective  date  of  the  vesting  provisions,  he  would  have  to  become 
at  least  50-percent  vested  at  that  time.  However,  he  might  not  have 
more  than  5  years  of  accrued  benefits  since  the  minimum  benefit 
accrual  is  based  on  participation.5  This  would  occur  because  of  his  5 
years  of  participation  under  the  plan  plus  his  5  years  of  preparticipa- 
tion  service.  Without  this  pre-effective  date  rule,  it  was  apparent  to 
the  committee  that  employees  who  are  now  older  employees  would 
receive  the  advantages  of  required  vesting  only  for  the  accrued  bene- 
fits they  would  be  able  to  build  up  gradually  in  the  future  and  would 
receive  no  protection  for  benefits  accrued  prior  to  the  effective  date  of 
these  provisions,  which  would  usually  be  the  bulk  of  the  benefits 
earned  during  their  lifetimes. 

The  committee  considered  various  methods  of  providing  that  pre- 
effective  date  service  be  taken  into  account  in  the  case  of  older  em- 
ployees only,  but  concluded  that  most  such  methods  provided  some 
type  of  undesirable  "notch"  effect  and  in  most  cases  would  result  in 
little  cost  saving  to  the  employer  relative  to  the  rule  adopted  by  the 
committee  on  this  point. 

Multiemployer  plans. — In  the  case  of  a  multiemployer  plan  gov- 
erned by  a  collective  bargaining  agreement,  the  vesting  requirements 
of  the  committee  bill  generally  are  to  be  applied  as  if  all  employers 
who  are  parties  to  the  plan  constituted  a  single  employer.  For  exam- 
ple, years  of  service  with  employers  A  and  B  under  the  plan  will  be 
counted  together  in  determining  vesting,  even  though  the  employee 
now  works  for  employer  C. 

Service  that  is  seasonal,  intermittent,  etc. — For  purposes  of  the 
minimum  vesting  rules,  an  employee  is  to  be  treated  as  having  per- 
formed a  year  of  service  if  he  was  actually  employed  at  least  80  hours 
a  month,  for  at  least  5  months  during  the  year  (which  may  be  a  calen- 
dar, plan,  or  fiscal  year,  whichever  is  applied  on  a  consistent  basis 
under  the  plan).  A  plan  would  be  permitted  to  provide  that  up  to  3 
of  the  5  years  of  service  required  for  minimum  vesting  must  be  con- 
secutive. Service  with  a  predecessor  of  the  employer  would  also  be 
counted,  for  purposes  of  the  vesting  rules,  to  the  extent  provided  in 
regulations.  The  committee  anticipates  that  the  regulations  in  this 
area  will  prevent  a  situation  where  an  employee  might  lose  his  rights 
to  vesting  as  the  result  of  a  business  reorganization. 

Once  having  satisfied  the  consecutive  service  requirement,  however, 
an  employee  would  not  lose  his  vesting  because  of  breaks  in  service. 
For  example,  an  employee  with  5  years  of  service  and  4  years  of  partic- 
ipation who  left  the  plan  and  rejoined  in  a  later  year  would  become  a 
'25-percent  vested  participant  immediately,  and  he  would  become  30- 
percent  vested  in  his  accrued  benefits  after  one  additional  year  of 
service.  35  percent  after  a  second  additional  year.  etc.  Even  if  the 
employee  had  received  a  lump  sum  distribution  of  the  benefits  accrued 
din  ing  his  prior  period  of  service,  because  of  that  earlier  service  the 

s  Tho  employee  need  hare  only  5  yearn  of  accrued  benefits,  because  the  vesting  pro- 
visions ;ir<>  to"  apply  to  pre-effPCtive  date  service  only  to  the  extent  of  the  employee's 
accrued  benefit*  The  ne*  participation  standards  are  not  to  apply  before  the  effective 
date  of  those  standards:  if  these  facts  were  to  occur  in  the  future,  the  employee  would 
be  ;it  least  50-percent  vested  in  at  least  9  years  of  accrued  benefits. 
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employee  would  still  be  partially  vested  in  any  additional  pension 
benefits  which  he  accrued  during  his  later  service. 

Recordkeeping  requirements. — To  carry  out  the  intent  of  the  vest- 
ing provisions  (primarily  those  involving  intermittent  employment), 
the  employer  would  be  required  to  keep  records  of  the  years  of  service 
of  his  employees  and  the  percentage  of  vesting  which  the  employees 
had  earned,  together  with  any  additional  information  required  by 
the  Secretary  or  his  delegate  in  order  to  determine  the  employee's 
benefits.  In  the  case  of  a  multi-employer  plan,  the  employer  would 
furnish  the  required  information  to  the  plan  administrator  (who 
would  be  required  to  maintain  the  records),  in  accordance  with 
regulations. 

Failure  to  maintain  or  furnish  the  required  records  would  result 
in  a  civil  penalty  of  $10  for  each  employee  with  respect  to  whom  the 
failure  occurs,  unless  it  is  shown  that  the  failure  is  due  to  reasonable 
cause.  The  committee  expects  that  the  necessary  records  will  be  re- 
tained by  employers  for  at  least  10  years  following  a  break  in  service. 
After  that,  the  employee  could  still  establish  his  right  to  vesting  based 
on  prior  service,  but  the  burden  of  producing  the  evidence  would  shift 
to  the  employee. 

Class  year  plans. — A  class  year  plan  is  a  profit-sharing  or  stock  bonus 
plan  which  provides  for  the  separate  vesting  of  employee  rights  to  con- 
tributions (or  rights  derived  from  contributions)  to  a  plan  on  a  year- 
by-year  basis  and  the  withdrawal  of  these  amounts  on  a  class-by-class 
basis  as  they  mature.  The  minimum  vesting  requirements  of  the  bill 
applicable  to  a  class  year  plan  are  satisfied  under  the  bill  if  the  plan 
provides  for  lOQ.-percent  vesting  of  the  employer  contributions  within 
5  years  after  the  end  of  the  plan  year  for  which  the  contributions  were 
made.  A  separate  rule  is  needed  for  class  year  plans  since  they  are 
structured  differently  than  most  other  types  of  plans.  The  5-year  full 
vesting  rule  provided  in  this  case  by  the  committee  bill  assures  an 
employee  who  terminates  his  employment  under  a  class  year  plan  that 
he  will  not  forfeit  his  rights  to  more  than  4  years  of  employer 
contributions. 

Permitted  forfeitures  of  vested  rights. — A  qualified  retirement  plan 
under  the  committee  bill  may  provide  that  an  employee's  vested  rights 
in  accrued  benefits  derived  from  employer  contributions  (but  not  from 
his  own  contributions)  may  be  forfeited  in  the  event  of  the  employee's 
death  (although  this  exception  is  not  to  apply  if  the  employee  had 
retired  and  had  elected  to  take  a  survivor  annuity  prior  to  his  death). 

Also,  in  the  case  of  retirement  plans  requiring  mandatory  employee 
contributions,  an  emplovee  who  voluntarily  withdrew  all  or  r>art  of  his 
contributions 6  may  forfeit  all  of  the  benefits  derived  from  any 
employer  contributions  made  on  his  behalf.  A  class  year  plan  may  pro- 
vide that  an  employee  will  forfeit  all  of  the  benefit  derived  from 
employer  contributions — if  he  withdraws  any  part  of  his  own  manda- 
tory contributions,  but  these  forfeitures  may  only  occur  on  a  class- 
year-by-class-year  basis. 

The  committee  is  very  concerned,  however,  that  an  employee  with- 
drawing his  own  mandatory  contributions  should  be  made  fully  aware 


8  So  lonp:  as  part  of  the  employee's  contributions  remained  in  the  plan,  he  would  retain  a 
vested  right  to  the  benefits  derived  from  those  contributions. 
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of  the  consequences  of  doing  so,  and  expects  that  the  Service  and  the 
Labor  Department  will  coordinate  efforts  to  require  that  plans  con- 
taining these  forfeiture  clauses  make  full  and  adequate  disclosure  to 
the  employee,  prior  to  withdrawal,  including  disclosure  of  the  current 
value  of  the  accrued  right  the  employee  will  forfeit  and  (at  least  in 
the  case  of  a  defined  benefit  plan)  the  amount  of  the  pension  he  could 
expect  to  receive  at  normal  retirement  age. 

With  the  limited  exceptions  noted  above,  no  rights,  once  they  are 
required  to  be  vested,  may  be  lost  by  the  employee  under  any  circum- 
stances (although,  as  under  present  law,  the  plan  may  pay  the 
employee  the  actuarial  value  of  his  vested  rights  upon  separation  from 
service).7  For  example,  a  vested  benefit  is  not  to  be  forfeited  because 
the  employee  later  went  to  work  for  a  competitor,  or  in  some  other  way 
was  considered  "disloyal''  to  the  employer.8  Also,  rights  to  benefits  are 
not  to  be  forfeited  merely  because  the  employer  (or  plan  administra- 
tor) cannot  find  the  employee.  However,  in  such  a  case,  if  it  appears 
that  the  employee's  whereabouts  would  remain  unknown  for  so  long 
a  time  that  the  value  of  the  benefits  would  escheat  to  the  State,  then 
before  that  happens  the  plan  is  to  transfer  the  value  of  the  benefits  to 
the  Pension  Benefit  Guaranty  Corporation  to  be  created  under  Title 
IV  of  the  bill. 

Prohibited  discrimination. — Under  present  law,  there  are  regula- 
tions designed  to  ensure  that  in  the  event  of  early  plan  termination, 
the  benefits  under  the  plan  are  not  paid  to  employees  who  are  officers, 
shareholders,  or  highly  compensated  employees  in  a  discriminatory 
manner.  The  committee  bill  contains  a  provision  to  make  it  clear  that 
the  vesting  requirements  under  the  bill  are  not  intended  to  operate  to 
overturn  these  rules.  Thus,  for  example,  in  the  event  of  an  early  plan 
termination,  a  highly  compensated  employee  might  receive  less  than 
his  otherwise  vested  benefit  under  the  bill,  if  this  were  necessary  to 
prevent  discrimination. 

Plan,  termination. — Under  present  law,  all  accrued  benefits  in  a 
qualified  pension  plan  must  become  fully  vested  (to  the  extent  then 
funded)  in  the  event  of  a  termination,  or  the  complete  discontinuance 
of  contributions  under  a  pension  plan.  This  rule  will  no  longer  be 
necessary  with  respect  to  discontinued  contributions,  because  the  com- 
mittee bill  (sec.  241)  now  provides  for  an  excise  tax  on  underfunding. 
However,  the  committee  bill  makes  clear  that  this  rule  of  full  imme- 
diate vesting  is  still  to  apply  in  the  case  of  a  termination,  or  a  partial 
termination.  (  Examples  of  a  partial  termination  might  include,  under 
certain  circumstances,  a  large  reduction  in  the  work  force,  or  a  sizeable 
reduction  in  benefits  under  the  plan.) 

Accrued  benefits. — Under  the  committee  bill,  the  vested  employee 
is  protected  in  his  rights  to  all,  or  a  certain  percentage,  of  his  "accrued 
benefit."  This  term  refers  to  pension  or  retirement  benefits  and  is  not 
intended  to  apply  to  certain  ancillary  benefits,  such  as  medical  insur- 
ance or  life  insurance,  which  are  sometimes  provided  for  employees 


7  In  turn,  this  distribution  may  ho  trans  for  rod  tnx  free  by  tho  employee  to  the  portabil- 
ity fund,  or  to  the  qualified  plan  of  his  now  employer  under  provisions  in  title  Til  of  ttip 
bill. 

■  Borne  plana  also  provide  that  an  employer  may  havo  lion  rights  acainst  employee 
interests'  in  a  pension  plan.  Those  clauses  would  also  ho  prohibited  under  tho  committee 
bill,  except  where  the  plan  requires  thai  tho  employee  be  given  prior  notice  of  any 
Inpending  lien  and  there  is  a  judicial  hearing  on  tho  probable  validity  of  the  employer's 

claim. 
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in  conjunction  with  a  pension  plan,  and  are  sometimes  provided  sep- 
arately. To  require  the  vesting  of  these  ancillary  benefits  would  se- 
riously complicate  the  administration  and  increase  the  cost  of  plans 
whose  primary  function  is  to  provide  retirement  income.  Also,  where 
the  employee  moves  from  one  employer  to  another,  the  ancillary  ben- 
efits (which  are  usually  on  a  contingency  basis)  would  often  be  pro- 
vided by  the  new  employer,  whereas  the  new  employer  normally  would 
not  provide  pension  benefits  based  on  service  with  the  old  employer. 

It  is  necessary  to  provide  a  statutory  definition  of  an  "accrued  bene- 
fit" because,  unless  this  is  a  defined  amount,  vesting  of  an  "accrued 
benefit''  in  whatever  form  is  specified  by  the  plan  has  little,  if  any, 
meaning.  In  the  case  of  any  retirement  plan  other  than  a  defined 
benefit  pension  plan,  under  the  bill  the  employee's  "accrued  benefit'' 
is  the  balance  in  his  plan  account.  This  would  include,  for  example, 
a  money  purchase  pension  plan  and  a  profit-sharing  plan.  In  the  case 
of  a  defined  benefit  pension  plan  (under  which  benefits  may  vary  with 
such  factors  as  wages  and  service),  the  bill  provides  that  the  minimum 
accrued  benefit  is  to  be  a  fraction  of  the  amount  the  employee  would 
receive  at  normal  retirement  age,  under  the  plan  as  in  effect  at  the 
time  for  which  the  accrued  benefit  is  to  be  determined.  (As  discussed 
below  under  F.  Insurance,  a  collectively-bargained  plan  in  which  the 
employer  participates  in  the  setting  of  defined  benefits  is  a  defined 
benefit  plan,  even  though  the  collective  bargaining  agreement  may 
specify  only  the  level  of  contributions.)  In  making  this  computation, 
the  retirement  benefit  is  to  be  computed  as  though  the  employee  con- 
tinued to  earn  the  same  rate  of  compensation  annually  as  he  had 
earned  during  the  years  which  would  have  been  taken  into  account  un- 
der tiie  pian,  had  the  employee  retired  on  the  date  in  question.  This 
amount  is  then  to  be  multiplied  by  a  fraction,  the  numerator  of  which 
is  the  employee's  total  number  of  years  of  active  participation  in  the 
plan  up  to  the  date  when  the  computation  is  being  made  and  the  de- 
nominator of  which  is  the  total  number  of  years  of  active  participation 
he  would  have  if  he  continued  his  employment  until  normal  retire- 
ment age.9  The  term  "normal  retirement  age"  is  to  be  defined  by  regu- 
lations. It  is  expected  that  a  minimum  and  maximum  age  will  be  taken 
(perhaps  55  and  65)  and  that  the  "normal  retirement  age"  in  this 
range  will  be  based  on  the  age  at  which  the  retirement  benefit  has  the 
greatest  actuarial  value. 

In  the  case  of  a  defined  benefit  pension  plan  funded  through  an  in- 
surance contract,  the  accrued  benefit  is  to  be  the  annuity  which  might 
be  purchased  by  the  cash  surrender  value  of  the  policy.  In  the  case  of 
a  variable  annuity  plan,  the  term  accrued  benefit  is  to  be  defined  by 
regulations. 

Allocations  between  employe?'  a?id  employee  contributions, — In 
plans  where  there  are  both  employer  and  employee  contributions,  it 
will  be  necessary  to  allocate  the  accrued  benefit  between  the  portion 
derived  from  the  employer  contributions,  and  the  portion  derived 
from  the  employee  contributions.  This  allocation  may  have  to  be  made 
because  the  employee  is  always  fully  vested  with  respect  to  amounts 
attributable  to  his  own  contributions  but  not  necessarilv  with  respect 
to  those  of  the  employer.  Also,  information  of  this  type  would  be 


p  The  fraction  may  not  exceed  one,  under  the  committee  bill,  since  at  this  point  the 
employee  -would  receive  the  full  pension  to  which  he  was  entitled  under  the  plan. 
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needed  if  an  employee,  upon  leaving  employment,  desires  to  withdraw 
his  own  contributions. 

In  the  case  of  any  plan  other  than  a  defined  benefit  pension  plan,  the 
accrued  benefit  derived  from  the  employee's  contributions  under  the 
bill  is  the  amount  in  his  own  separate  account.  If  employee  and  em- 
ployer contributions  were  not  accounted  for  separately,  the  employee- 
contributed  portion  of  the  total  accrued  benefit  would  be  treated  as 
the  fraction  of  the  total  which  is  the  ratio  of  employee  to  total  con- 
tributions (after  taking  account  of  withdrawals  and,  to  the  extent 
necessary,  the  timing  of  the  contributions) . 

In  the  case  of  a  denned  lxmefit  pension  plan  which  provides  an  annual 
benefit  in  the  form  of  a  single  life  annuity  commencing  at  normal  re- 
tirement age  (without  ancillary  benefits),  the  accrued  benefit  derived 
from  mandatory  employee  contributions  would  be  treated  as  the  total 
amount  of  the  employee's  "accumulated  contributions"  multiplied  by 
a  conversion  factor.10  In  general,  the  conversion  factor  which  initially 
is  to  be  fixed  at  10  percent  for  a  normal  retirement  age  of  05.  is  to  be 
used  to  convert  the  amount  of  the  accumulated  contributions  to  a  single 
life  annuity  commencing  at  normal  retirement  age.  For  other  normal 
retirement  ages,  the  conversion  factor  is  to  be  determined  by  regula- 
tions. 

In  determining  the  employee's  accumulated  contributions,  under  the 
bill,  interest  on  the  employee's  mandatory  contributions  is  to  be  com- 
pounded annually,  initially  at  a  rate  of  5  percent  (beginning  with  the 
first  plan  year  subject  to  the  vesting  requirements  imposed,  under  the 
committee  bill)  to  the  date  when  the  employee  would  reach  normal 
retirement  age.  In  addition,  any  interest  accumulated  on  the  em- 
ployee's contributions  (either  compounded  or  simple)  in  accordance 
with  the  terms  of  the  plan,  prior  to  the  date  when  the  vesting  provi- 
sions of  the  bill  first  apply  to  that  plan,  are  to  be  treated  as  part  of 
the  employee'?  accumulated  contributions. 

The  bill  authorizes  the  Secretary  or  his  delegate  to  adjust  the 
conversion  factor,  and  the  assumed  rate  of  interest  on  employee  con- 
tributions, on  a  prospective  basis,  from  time  to  time,  as  may  be  appro- 
priate, but  requires  him  to  give  at  least  one  year's  notice  of  any  such 
action.  The  adjustment  in  the  interest  rate  would  be  made  by  com- 
paring the  long-term  money  rates  and  investment  yields  for  a  10-year 
period  ending  at  least  12  months  prior  to  the  year  in  which  the  adjust- 
ment would  first  apply,  with  the  corresponding  rates  and  yield  for  the 
10-year  period  from  1964  through  1073. 11 

The  committee  anticipates  that  the  Treasury,  in  determining  money 
rates  and  investment  yields,  will  use  a  composite  of  a  number  of  indi- 
cators. For  example,  one  possible  approach  might  be  to  give  equal 
values  to  the  dividend  yields  of  the  Dow-Jones  Industrial  Average 
and  the  Standard  and  Poor's  500-Stock  Average,  and  to  the  interest 
rates  of  Barron's  or  Moody's  highest-rated  bonds  and  United  States 
Treasury  long-term  obligations.  This  composite,  for  the  1964-197$ 
base  period,  would  be  set  at  5,  and  the  interest  rate  in  the  future  would 
be  determined  by  the  Treasury  Department's  comparison  of  this  com- 

10 Voluntary  emnloyee  contributions  are  to  bo  treated  the  same  as  a  separate  account. 

"To  forestall  the  need  for  plan  amendments,  the  committee  anticipates  that  a  plan 
could  satisfy  the  requirement*  of  these  provisions  if  it  provided  that  interest  on  mandatory 
employee  contributions  would  be  computed  at  a  rate  of  "»  nereent.  or  at  such  other  rate  as 
may  be  required  from  time  to  time  under  the  Internal  Revenue  Code  of  1954.  and  the 
regulations  issued  thereunder.' 
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posite  for  the  base  period,  with  the  same  composite  for  the  then  most 
recent  10-year  period.  It  is  contemplated  that  this  interest  rate  will 
be  adjusted  less  often  than  annually,  and  that  due  regard  will  be  given 
by  the  Treasury  Department  to  trie  impact  of  any  such  adjustment 
on  existing  plans. 

Some  of  the  principles  discussed  above  may  be  illustrated  by  the 
following  example.  Assume  that  employee  A  was  born  on  January  1, 
1926.  On  January  1,  1975,  A  enters  employment  with  company  M  and 
on  January  1,  1976.  A  becomes  a  participant  in  M's  pension  plan,  re- 
quiring mandatory  employee  contributions,  providing  an  annual  bene- 
fit, at  the  normal  retirement  age  of  65,  of  3  percent  of  average  compen- 
sation for  each  year  of  active  plan  participation.  From  1976  through 
1984,  A  earns  a  salary  of  $10,000  per  year.  On  January  1, 1985,  A  leaves 
the  employ  of  M.  As  of  that  date,  A's  employee  contributions  to  the 
plan,  including  interest  at  a  rate  of  5  percent  per  annum  (compounded 
annually)  total  $6,000.  A  Avill  become  65  on  January  1,  1991. 

The  minimum  vested  benefit  to  which  A  is  entitled  equals  the  sum 
of  (1)  100  percent  of  the  accrued  benefit  derived  from  his  own  contri- 
butions and  (2)  50  percent  (due  to  his  10  years  of  service)  of  the 
accrued  benefit  derived  from  M's  contributions. 

If  A  had  continued  to  work  for  M  at  the  same  salary  until  age  65, 
he  would  have  been  entitled  to  receive  an  annual  benefit  of  $4,500 
(3  percent  of  $10,000  =  $300  times  15  years  of  service =$4,500).  His 
accrued  benefit,  commencing  at  age  65.  is  therefore  9  (years  of  partici- 
pation in  the  plan)  divided  by  15  (years  of  participation  if  A  had 
continued  to  work  through  normal  retirement  age)  times  this  amount, 
or  an  annuity  of  $2,700  per  year. 

Interest  on  A's  contributions,  at  an  assumed  rate  of  interest  of  5 
percent  per  year  (compounded  annually),  phis  the  principal  of  this 
amount,  would  total  $8,040.75  on  January  1,  1991.  After  applying  the 
conversion  factor  of  10  percent,  this  is  determined  to  be  the  equivalent 
of  an  annual  annuity  of  $804.08  as  of  the  date  when  A  will  reach  65, 
and  A  is  100-percent  vested  in  this  annuity,  because  it  is  derived  from 
his  own  contributions. 

Then,  taking  the  total  accrued  benefit  of  $2,700  per  year,  and  sub- 
tracting from  this  amount  the  amount  of  $804.08  per  year,  there  is  de- 
termined to  be  an  annuity  of  $1,895.92  attributable  to  the  employer 
contributions.  A  is  50-percent  vested  in  this  amount.  His  total  vested 
benefit  from  his  9  years  of  employment  by  M  thus  equals  $1,752.04  per 
year  (50%  of  $1,895.92,  or  $947.96,  plus  $804.08)  starting  on  Janu- 
ary 1.,  1991. 

Where  a  defined  benefit  plan  provides  a  benefit  other  than  an  an- 
nual benefit  in  the  form  of  a  single  life  annuity  commencing  at  normal 
retirement  age  (without  ancillary  benefits),  or  if  the  employee's  man- 
datory contributions  are  applied  toward  some  other  form  of  benefit, 
then  the  accrued  benefit,  or  amount  of  accrued  benefit  derived  from 
.employee  contributions,  is  to  be  the  actuarial  equivalent  of  the  single 
life  annuity  (without  ancillary  benefits)  as  determined  under  regula- 
tions. 

Comparability  of  plans  having  different  vesting  provisions  under 
the  antidiscrimination  rules. — There  are  certain  classes  of  employees, 
such  as  engineers,  whose  rate  of  job  mobility  is  so  high,  that  many  of 
them  would  not  receive  protection  even  under  the  vesting  provisions 
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provided  under  the  bill.  To  be  effectively  covered  under  a  pension 
plan,  these  employees  would  have  to  receive  a  very  substantial  amount 
of  vesting  during  their  first  5  years  of  employment.  At  the  same  time, 
if  all  employees  were  to  be  provided  with  vesting  on  this  rapid  a 
basis  under  the  plan,  the  cost  might  be  so  high  that  the  employer  would 
terminate  the  plan,  or  drastically  reduce  the  benefits  under  the  plan. 
To  meet  this  situation,  the  committee  bill  contains  a  provision  which 
would  allow  the  engineers  and  other  employees  with  a  similar  problem, 
in  effect,  to  trade  off  some  of  their  benefits  in  exchange  for  earlier 
vesting. 

Under  present  law  a  single  plan  may  satisfy  the  antidiscrimination 
requirements  (sec.  401(a)  (4) ),  if  either  the  contributions  or  the  bene- 
fits do  not  discriminate  in  favor  of  certain  enumerated  employees.  Gen- 
erally, profit-sharing  plans,  stock  bonus  plans,  and  money  purchase 
plans  can  satisfy  this  requirement  if  the  contributions  are  nondis- 
criminatory even  though  the  benefits  may  discriminate.  Defined  bene- 
fit plans  can  satisfy  this  requirement  if  benefits  are  nondiscriminatory 
even  though  the  contributions  arc  discriminatory.  A  target  benefit 
plan,  a  type  of  money  purchase  plan,  may  satisfy  the  requirement  if 
the  benefits  do  not  discriminate  even  though  the  contributions  do. 
Also  under  existing  law,  two  plans  can  be  considered  as  one  for  pur- 
poses of  satisfying  the  antidiscrimination  requirements,  either  as  to 
contributions  or  benefits. 

Under  the  committee  bill  an  employer  might  set  up  two  retire- 
ment plans,  one  with  very  rapid  vesting,  the  other  with  slower  vesting, 
but  with  higher  benefits.  The  bill  provides  that  for  purposes  of  apply- 
ing the  antidiscrimination  rules,  the  two  plans  could  be  considered  as 
a  unit  (as  under  present  law)  and  the  plan  with  more  rapid  vesting 
Avould  not  be  considered  discriminatory  merely  because  of  this  feature 
(even  if  highly  compensated  employees  were  covered  under  the  plan), 
if  contributions  were  comparable  or  (in  the  case  of  defined  benefit 
plans)  if  benefits  under  this  plan  were  scaled  down  appropriately  in 
relation  to  benefits  provided  under  the  plan  with  less  rapid  vesting. 
(Of  course,  each  plan  would  have  to  at  least  meet  the  minimum  vesting 
schedule  provided  in  the  commitee  bill  and  would  also  have  to  be  non- 
discriminatory as  to  the  employees  covered  by  it.) 

Thus,  in  the  case  of  a  defined  contribution  plan,  the  tax  deductible 
contributions  to  both  plans  would  be  required  to  be  the  same  in  pro- 
portion  to  covered  compensation.  This  would  mean,  in  effect,  that 
employees  in  the  plan  with  less  rapid  vesting  would  receive  increased 
benefits  as  1  he  result  of  forfeitures,12  whereas  there  would  be  relatively 
few  forfeitures  under  the  plan  with  earlier  vesting. 

In  the  case  of  a  defined  benefit  plan,  the  same  principle  of  con> 
parability  would  apply,  hut  here  the  level  of  benefits  under  the  plan 
with  earlier  vesting  would  have  to  be  lower,  in  relation  to  the  benefits 
provided  under  the  other  plan.  Generally,  these  comparisons  would 
be  made  on  an  actuarial  basis,  in  accordance  with  regulations. 

By  this  provision  the  committee  is  clarifying  this  matter  for  the 
future.  Ii  intends  that  prior  law  on  this  point  be  determined  as  if  this 
provision  had  not  been  enacted. 


'-  if  tin-  employer  reduced  bis  rax  deductible  contributions  under  tbe  plan  because  of 
forfeit un  s.  the  tax  deductible  contributions  to  the  plan  with  early  resting  would  also  have 
to  be  reduced  ;  comparatively,  the  employees  in  the  plan  with  loss  rapid  vesting  would 
always  bavo  to  accumulate  a  larger  accrued  benefit  in  proportion  to  compensation. 
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Effective  date 

The  vesting  provisions  generally  are  to  apply  to  plan  years  begin- 
ning after  the  date  of  enactment  of  the  bill.  However,  in  the  case  of 
a  plan  already  in  existence  on  the  date  of  enactment,  the  provisions 
take  effect  for  plan  years  beginning  after  December  31,  1975.  Where 
a  plan  is  subject  to  a  collective  bargaining  agreement  in  effect  on  the 
date  of  enactment,  the  effective  date  is  further  postponed  until  the 
expiration  of  the  agreement  (without  regard  to  any  extension  of  the 
agreement  agreed  to  after  the  effective  date)  but,  in  any  event  all  plans 
are  to  be  subjected  to  these  provisions  for  plan  years  beginning  after 
December  31, 1980. 

In  the  case  of  a  government  plan,  the  provisions  of  the  committee 
bill  are  not  to  apply  to  plan  years  beginning  prior  to  January  1.  1981. 
These  plans  can  generally  only  be  a  mended  by  a  legislative  act,  and 
the  committee  believes  it  is  appropriate  under  these  circumstances  to 
afford  such  plans  additional  time  to  comply  with  the  vesting  require- 
ments of  the  bill. 

The  committee  bill  also  provides  a  transitional  rule  under  which 
any  plan  which  provides,  on  the  date  of  enactment,  for  100  percent 
vesting  of  employer  contributions  by  the  end  of  the  10th  plan  year 
in  which  the  employee  is  a  participant  is  not  subject  to  the  vesting 
schedule  provided  under  the  bill,  with  respect  to  employer  contribu- 
tions, until  plan  years  beginning  after  December  31, 1980.  Plans  which 
provide  full  vesting  after  10  years  of  participation  are  generally  con- 
sidered liberal  under  current  standards  and  the  10-year-100-percent 
formula  is  commonly  used  in  pension  plans  today.  Thus,  the  commit- 
tee believed  that  it  was  appropriate  to  give  these  plans  additional 
time  to  comply  with  the  vesting  provisions  of  the  bill.  Such  plans 
will  have  to  comply  with  the  participation  requirements,  and  the  vest- 
ing  requirements  with  respect  to  employee  contributions,  however, 
as  of  the  generally  applicable  effective  date. 

Revenue  effect 

Estimates  of  the  revenue  effect  of  the  minimum  vesting  provisions 
vary  with  the  assumption  made  about  the  relationship  between  addi- 
tional employer  contributions  to  pension  plans  and  cash  wages.  If  it 
is  assumed  that  the  additional  employer  contributions  will  be  a  sub- 
stitute for  cash  wages,  the  estimated  revenue  loss  is  $130  million.  On 
the  other  hand,  if  it  is  assumed  that  the  additional  employer  contribu- 
tions will  be  an  addition  to  cash  wages,  the  estimated  revenue  loss  will 
be  $265  million.  The  estimates  under  both  cases  assume  that  benefits 
undpr  pension  plans  are  not  decreased  and  that  no  benefit  increases 
are  foregone  as  a  result  of  the  bill.  The  estimates  are  based  on  1973 
levels  of  income  and  employment. 

D.  Funding 

(Sees.  241,  281  and  671  of  the  bill  and  sees.  275,  404,  4971,  4972,  6058, 
6692,  and  7517  of  the  Code) 

Present  law 

The  annual  contributions  to  a  qualified  pension  plan  generally  must 
be  sufficient  to  pay  the  pension  liabilities  accruing  currently  (the  nor- 
mal pension  costs)  plus  the  interest  due  on  unfunded  accrued  pension 
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liabilities  (past  service  costs).  This  keeps  the  amount  of  unfunded 
pension  liabilities  from  growing  larger,  but  does  not  require  any  con- 
tributions to  be  made  to  amortize  the  principal  amount  of  the  un- 
funded liabilities. 

Pension  plan  costs  generally  are  estimates  and  are  based  on  ac- 
tuarial calculations.  Consequently,  all  actuarial  methods,  factors,  and 
assumptions  used  must,  taken  together,  be  reasonable  and  appropriate 
in  the  individual  employer's  situation.  When  applying  for  a  letter 
of  determination  from  the  Internal  Revenue  Service  that  a  plan  is 
qualified,  the  actuarial  methods,  factors,  and  assumptions  used  gen- 
erally must  be  reported  to  the  Service,  along  with  other  information 
to  permit  verification  of  the  reasonableness  of  the  actuarial  methods 
used.  Changes  in  actuarial  assumptions  and  methods  must  be  reported 
annually  to  the  Service. 

The  value  of  plan  assets  also  affects  the  amount  of  contributions. 
Under  administrative  rulings,  assets  may  be  valued  by  using  any 
valuation  basis  if  it  is  consistently  followed  and  results  in  costs  that 
are  reasonable. 

Actual  experience  may  turn  out  to  be  different  from  anticipated 
experience,  resulting  in  experience  loss  or  experience  gain.  Depending 
on  the  circumstances,  the  contributions  needed  to  make  up  experience 
losses  may  be  deducted  currently  or  may  be  added  to  past  service  costs 
and  deducted  only  on  an  amortized  basis.  Similarly,  depending  on  the 
circumstances,  experience  gains  may  reduce  the  plan  cost  currently,  or 
reduce  costs  under  one  of  the  spreading  methods  used  to  determine  the 
amounts  deductible. 

If  an  employer  does  not  make  the  minimum  required  contributions 
to  a  qualified  plan,  under  administrative  practice  the  deficiency  may  be 
added  to  unfunded  past  service  costs.  However,  the  plan  also  may  be 
considered  terminated,  and  immediate  vesting  of  the  employees'  rights, 
to  the  extent  funded,  may  be  required. 

General  reasons  for  change 

The  available  evidence  has  demonstrated  that  a  significant  portion 
of  existing  pension  plans  have  not  been  adequately  funded  and  are  not 
accumulating  sufficient  assets  to  pay  benefits  in  the  future  to  covered 
employees.  As  a  result,  many  emplovees  now  covered  by  pension  plans 
may  not  actually  receive  the  pensions  they  have  been  promised,  be- 
cause the  needed  funds  will  not  be  available.  The  committee  believes 
that  the  present  minimum  funding  requirement  for  plans  qualified 
under  the  Internal  Revenue  Code  is  not  adequate  to  prevent  this  under- 
funding,  since  it  does  not  require  any  payment  to  reduce  the  amount  of 
the  outstanding  unfunded  liabilities,  which  may  be  substantial.  As  a 
result,  the  committee's  bill  provides  that  unfunded  past  service  liabili- 
ties must  be  amortized  over  no  more  than  IW  years  (and  experience 
deficiencies  must  be  amortized  over  no  more  than  1T>  years). 

The,  committee  recognizes  that  the  amount  required  to  fund  a  pen- 
sion plan  is  in  large  part  determined  by  actuaries'  estimates  of  future 
plan  costs,  which  in  turn  are  based  on  the  actuarial  methods  and  as- 
sumptions used  Pot  each  plan.  Consequently,  the  determination  of  the 
amount  of  contributions  that  must  be  made  to  a  plan  to  adequately 
fund  the  plan  benefits  is  significantly  affected  by  the  plan's  actuary. 
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There  is  no  existing  government  regulation  or  licensing  requirement 
for  actuaries  as  there  is  for,  e.g.,  lawyers  and  accountants,  and  the 
committee  believes  that  minimum  standards  of  competence  should  be 
established  for  persons  who  make  actuarial  computations  for  qualified 
plans.  Consequently,  the  committee's  bill  requires  the  Secretary  of  the 
Treasury  to  set  standards  of  competence  for  persons  who  make  actu- 
arial reports  to  the  Internal  Revenue  Service.  The  bill  also  provides 
that  actuaries  enrolled  to  practice  before  the  Service  must  certify  the 
plan  costs  and  report  the  actuarial  methods  and  assumptions  used  for 
each  pension  plan.  The  committee  also  intends  that  the  Secretary  es- 
tablish an  actuarial  advisory  board  to  provide  assistance  in  setting 
standards  for  enrolling  actuaries,  setting  guidelines  for  actuarial  as- 
sumptions and  in  other  pertinent  matters. 

Additionally,  the  committee  believes  that  current  sanctions  on  an 
employer  for  failure  to  adequately  fund  his  qualified  plan  are  inap- 
propriate, since  they  may  not  atfect  an  employer's  decision  to  under- 
fund  his  plan.  For  example,  an  employer  may  not  feel  any  reason  to 
make  the  minimum  required  contributions  to  his  plan  if  the  only  con- 
sequence of  underfunding  is  to  give  his  employees  vested  rights  in 
the  amounts  that  are  already  funded.  To  resolve  this  problem,  the 
committee's  bill  provides  an  excise  tax  on  the  failure  to  meet  the  min- 
imum funding  requirements. 

The  committee  also  recognizes  that,  within  limits,  employers  who 
are  financially  unable  to  meet  the  funding  requirements  should  be 
allowed  to  postpone  paying  contributions  to  their  plans.  Therefore, 
the  committee's  bill  allows  the  Internal  Revenue  Service  to  waive  cer- 
tain minimum  funding  requirements  if  the  employer  demonstrates 
that  substantial  business  hardship  will  otherwise  result.  The  amount 
waived  must  be  amortized  over  no  mo^e  than  10  years. 

Explanation  of  provisions 

Minimum  funding  rules,  in  general. — The  committee's  bill  estab- 
lishes new  minimum  funding  requirements  for  qualified  pension,  profit- 
sharing,  and  stock  bonus  plans  so  these  plans  will  accumulate  sufficient 
assets  within  a  reasonable  time  to  pay  benefits  to  covered  employees 
when  they  retire.  These  rules  apply  to  any  pension,  profit-sharing,  or 
stock  bonus  plan  which,  after  December  31,  1075,  has  qualified  (or  has 
been  determined  to  qualify  by  the  Internal  Revenue  Service)  under 
section  405(a),  section  404(a)(2)  or  section  401(a)  of  the  Code.  The 
minimum  funding  requirements  will  continue  to  apply  to  such  plans 
and  trusts  even  should  they  later  lose  their  qualification. 

Generally,  under  these  requirements  the  minimum  amount  that  an 
employer  must  annually  pay  under  a  defined  benefit  pension  plan  in- 
cludes the  normal  costs  of  the  plan  (as  under  current  law),  plus  amor- 
tization of  past  service  costs,  experience  losses,  etc.  The  minimum 
amortization  payments  required  by  the  bill  are  calculated  on  a  level 
payment  basis — including  interest  and  principal — over  various  stated 
periods  of  time.  Generally,  initial  past  service  costs  (and  past  service 
costs  established  by  substantial  plan  amendments)  must  be  amortized 
over  no  more  than  30  years,  and  experience  losses  must  be  amortized 
over  no  more  than  15  years.  If  an  employer  would  otherwise  incur  sub- 
stantial business  hardship,  the  Internal  Revenue  Service  may  waive 
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payment  of  normal  costs,  and  amounts  needed  to  amortize  past  service 
costs  and  experience  losses;  the  amount  waived  must  be  amortized  in 
no  more  than  10  years,  and  no  more  than  5  waivers  may  be  granted  for 
any  10  consecutive  years. 

For  money  purchase  pension  plans  and  profit-sharing  and  stock 
bonus  plans,  the  minimum  amount  that  an  employer  must  annually  con- 
tribute to  the  plan  is  the  amount  that  must  be  contributed  for  the  year 
under  the  plan  formula.  For  purposes  of  this  rule,  a  collectively  bar- 
gained plan  which  provides  an  agreed  level  of  benefits  and  a  specified 
level  of  contributions  during  the  contract  period  is  not  to  be  consid- 
ered a  money  purchase  (or  other  type  of  defined  contributions)  plan. 
This  type  of  plan  is  subject  to  the  funding  provisions  of  the  bill,  and 
must  make  contributions  which  are  adequate  to  fund  the  agreed  bene- 
fit on  the  basis  required  under  the  bill.1 

Under  the  minimum  funding  rules,  each  plan  must  maintain  a  new 
account  called  a  "funding  standard  account."  This  account  is  estab- 
lished to  aid  both  the  taxpayer  and  Internal  Revenue  Service  in  ad- 
ministering the  new  funding  rules.  The  account  also  is  used  to  assure 
that  a  taxpayer  who  has  funded  more  than  the  minimum  amount  re- 
quired is  properly  credited  for  that  excess  and  for  the  interest  earned 
on  the  excess.  Similarly,  where  a  taxpayer  has  paid  too  little,  the  ac- 
count will  assist  in  enforcing  the  funding  standards,  and  will  assure 
that  the  taxpayer  is  charged  with  interest  on  the  underf unding. 

Each  year  the  funding  standard  account  is  charged  with  the  liabili- 
ties which  arise  in  meeting  the  minimum  funding  requirements.  Also, 
each  year  the  funding  standard  account  is  credited  with  contributions 
under  the  plan  and  with  any  other  decrease  in  liabilities  (such  as 
amortized  actuarial  gains).  If  the  plan  meets  the  minimum  funding 
requirements  at  the  end  of  each  year,  the  funding  standard  account 
will  show  a  zero  balance  (or  a  positive  balance,  if  the  employer  has 
contributed  more  than  the  minimum  required).  If  the  plan  is  under- 
funded, the  funding  standard  account  will  show  a  deficiency. 

The  funding  rules  established  by  the  bill  are  in  addition  to  the  pres- 
ent rules  which  provide  the  maximum  deduction  limits  for  contribu- 
tions to  a  plan.  However,  in  any  event  a  contribution  that  is  required 
by  the  minimum  funding  rules  is  deductible  currently. 

If  the  employer  wishes  to  contribute  and  deduct  more  than  the 
minimum  required,  the  amount  deductible  will  continue  to  be  subject 
to  the  rules  of  present  law  (slightly  modified  by  the  committee  bill). 
In  general,  under  present  law  the  maximum  annual  deduction  avail- 
able is  normal  cost  plus  10  percent  of  accrued  unfunded  past  service 
costs.-  Since  the  10  percent  figure  includes  interest  as  well  as  principal, 
depending  on  the  interest  rate,  it  is  estimated  that  an  employer 
usually  may  deduct  amounts  needed  to  fund  accrued  past  service 
costs  oyer  12  to  14  years.  As  a  result,  the  maximum  allowable  annual 
deduction  which  may  be  taken  to  fund  past  service  costs  generally  is 
significantly  higher  than  the  minimum  contributions  required  to  fund 
these  costs.  If  the  contributions  made  are  greater  than  the  maximum 
allowable  deductions  in  any  year,  as  under  present  law,  the  excess 
may  be  carried  over  to  future  years  and  deducted  at  that  time. 

1  The  only  exception  might  he  an  Instance  Where  employers.  In  the  n££resate,  i)a<l  no 
suhstantlal  voice  in  the  determination  of  the  levels  and  forms  of  henefit*. 

2  This  is  the  deduction  limit  under  see.  404(a )  (1)  (C)  of  the  Code  ;  in  some  circumstanees, 
greater  deductions  are  allowed  under  sec.  404  (a)  (1)  (B). 
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Funding  normal  costs  and  initial  past  service  costs. — The  commit- 
tee's bill  specifically  continues  the  requirement  of  present  law  that  the 
normal  costs  (arising  from  current  liabilities)  of  a  defined  benefit  pen- 
sion plan  must  be  currently  funded.  However,  in  order  to  give  assur- 
ance a  plan  will  have  sufficient  assets  to  pay  benefits,  the  bill  estab- 
lishes new  minimum  requirements  for  funding  accrued  past  service 
costs.  In  general,  the  bill  requires  that  an  employer's  contributions  to 
a  defined  benefit  pension  plan  for  initial  past  service  costs  be  sufficient 
to  amortize  these  costs,  on  an  accrued  basis,  over  no  more  than  30  years 
from  the  date  that  the  plan  is  established.  For  plans  in  existence  on  the 
date  of  enactment,  unfunded  past  service  costs  existing  as  of  the  first 
plan  year  beginning  after  December  31.  1975.  are  to  be  treated  as  ini- 
tial past  service  cost  to  come  under  the  minimum  funding  rule  and  to 
be  amortized  over  no  more  than  30  years. 

The  minimum  funding  requirement  for  initial  past  service  costs  in 
effect  is  analogous  to  payment  over  30  years  of  a  loan  secured  by  a  home 
mortgage.  It  requires  the  payment  of  a  level  amount  over  30  years,  and 
each  payment  includes  both  interest  and  principal.  For  example,  if  the 
past  service  cost  is  $1,000,000  at  the  time  a  plan  is  established,  the  mini- 
mum level  payment  that  must  be  made  each  year,  for  30  years,  to  meet 
the  funding  requirement  (calculated  at  an  interest  rate  of  6  percent 
per  annum  over  the  30-year  period)  is  $68,537  per  year  (assuming 
contributions  are  made  at  the  beginning  of  each  year).  In  addition, 
the  employer  would  be  required  to  contribute  annually  to  the  plan  an 
amount  equal  to  the  normal  cost  of  the  plan. 

The  interest  rate  to  be  used  in  calculating  the  minimum  payments 
under  30-year  amortization  is  the  same  rate  as  that  used  in  determining 
the  plan  cost,  at  the  time  the  plan  is  established,  or  January  1,  1976, 
in  the  case  of  plans  in  existence  prior  to  that  time.  (Similarly,  the  in- 
terest rate  used  to  amortize  past  service  costs  arising  from  amend- 
ments, to  amortize  experience  deficiencies,  and  to  amortize  contribu- 
tion waivers  also  is  the  rate  used  to  determine  plan  costs  at  the  time 
the  liability  in  question  first  arose.)  If  the  interest  rate  used  to  deter- 
mine plan  costs  is  changed  as  of  a  later  date  in  order  to  conform  with 
experience,  the  initial  amortization  schedule  of  level  payments  is  not 
to  be  changed  prior  to  that  date,  but  the  consequent  increase  (or  de- 
crease) in  plan  costs  is  to  be  classified  as  an  experience  deficiency 
(treated  in  the  manner  described  below) . 

Under  the  committee's  bill,  the  minimum  funding  rules — both  those 
which  apply  to  all  past  service  costs  and  those  which  apply  to  normal 
costs — require  funding  on  the  basis  of  accrued  (that  is,  both  vested 
and  nonvested)  liabilities,  not  merely  on  the  basis  of  vested  liabilities. 
The  use  of  accrued  liabilities  for  this  purpose  appears  appropriate 
because  it  provides  the  most  orderly  and  comprehensive  method  for 
funding  the  plan's  entire  costs.  In  this  way.  gradual  payments  will  be 
made  to  fund  all  of  a  plan's  present  liabilities,  including  the  presently 
nonvested  accrued  liabilities  which  are  expected  to  vest  in  the  future. 
Moreover,  funding  on  the  basis  of  accrued  liabilities  tends  to  produce 
somewhat  more  rapid  funding,  and  as  a  result  provides  more  protec- 
tion to  plan  participants. 

Generally,  the  30-year  amortization  requirement  initially  adds  only 
moderately  to  an  employer's  existing  funding  cost.  This"  is  true  lo- 
calise under  present  law  interest  on  unfunded  accrued  past  service 
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costs  (which  accounts  for  the  bulk  of  the  level  amortization  payments 
required  under  the  bill  in  the  early  years)  must  be  contributed  to  a 
qualified  pension  plan.  Therefore,  the  committee  believes  that  30-year 
amortization  will  not  hamper  an  employer  in  starting  a  new  plan,  or 
in  adding  a  plan  amendment,  that  includes  past  service  costs. 

Plan  amendments. — The  committee  bill  provides  that  plan  amend- 
ments that  create  substantial  changes  in  past  service  costs  are  to  be 
treated  in  the  same  manner  as  in  the  case  of  past  service  costs  of  new 
plans  for  purposes  of  the  minimum  funding  rules.  To  establish  an 
objective  standard  for  "substantial"  (for  this  purpose  only),  the  bill 
provides  that  these  are  additional  past  service  costs  attributable  to 
plan  amendments  which  increase  past  service  cost  by  at  least  5  per- 
cent (at  the  time  of  amendment).  Under  the  minimum  funding  rule 
these  costs  are  to  be  amortized  (separately)  over  a  30-year  period  from 
the  date  the  amendment  is  adopted  (even  if  this  precedes  the  date  on 
which  benefits  increase).  Smaller  plan  amendments  are  to  be  amor- 
tized over  the  same  period  as  experience  losses  (see  next  section  below) . 

For  example,  where  the  unfunded  accrued  past  service  cost  existing 
at  the  time  of  an  amendment  is  $1,000,000,  if  the  unfunded  accrued 
past  service  cost  added  by  an  amendment  is  $100,000  (which  is  more 
than  5  percent  of  $1,000,000) ,  the  employer  is  to  amortize  this  increase 
in  past  service  cost  in  30  annual  payments  of  $6,854  (assuming  an  in- 
terest rate  of  6  percent  and  that  contributions  are  made  at  the  begin- 
ning of  each  plan  year). 

Plan  amendments  which  decrease  past  service  costs  (by  decreasing 
plan  benefits)  are  treated  consistently  with  plan  amendments  increas- 
ing benefits;  that  is,  those  amendments  which  result  in  a  decrease  of 
5  percent  or  more  (at  the  time  of  amendment)  are  to  be  amortized 
over  not  less  than  30  years.  If  the  decrease  is  less  than  5  percent,  the 
decrease  is  to  be  amortized  over  the  same  period  as  experience  gains. 
Consequently,  the  minimum  amortized  annual  payments  that  must 
be  contributed  by  an  employer  who  decreases  plan  benefits  generally 
will  not  be  less,  in  any  one  year,  than  amortized  payments  required 
for  an  employer  Avho  started  out  with  a  plan  providing  the  same 
(lower)  benefits.  (Of  course,  a  decrease  in  benefits  will  usually  de- 
crease the  normal  cost  which  must  be  funded  annually.) 

Experience  losses  and  aa'ms. — During  the  course  of  a  pension  plan, 
actual  plan  experience  often  turn  out  to  be  poorer  than  anticipated. 
For  example,  the  value  of  plan  assets  may  turn  out  to  be  less  than  ex- 
pected. Where  this  occurs,  there  will  be  an  ''experience  loss"  which 
must  be  funded  if  the  plan  is  to  pay  the  benefits  owed.  The  commit- 
bill  provides  that  under  the  minimum  funding  rule  these  losses 
are  to  bo  amortized  (with  level  annual  payments,  including  principal 
and  interest)  over  not  more  than  15  years  from  the  date  the  deficiency 
is  determined,  or  over  the  average  remaining  service  life  of  the  plan 
participants  if  this  is  a  shorter  period. 

The  committee  believes  that  a  15-vear  amortization  period  gen- 
erally will  provide  adequate  funding  of  experience  losses,  while  at  the 
same  time  protecting  einplovei  s  from  potentially'  harsh  financial  bur- 
dens arising  from  uncontrollable  events.  However,  where  the  average 
remaining  service  life  of  the  participants  is  shorter  than  15  years,  the 
committee  believes  that  it  is  appropriate  for  experience  losses  to  be 


60 


1129 


funded  over  the  shorter  period,  to  be  sure  that  the  plan  will  accumu- 
late assets  at  a  sufficiently  rapid  rate  to  provide  the  plan  benefits. 

The  15-year  period  will  prevent  discrimination  against  pension 
plans  such  as  "final  pay  plans''  which  increase  accrued  benefits  as  pay 
increases,  and  thus  are  generally  desirable  from  the  employer's  view. 
Under  final  pay  plans,  an  unexpected  increase  in  pay  can  cause  an  ex- 
perience loss  that  significantly  increases  plan  costs.  On  the  other  hand, 
plan  costs  increase  much  less  under  other  types  of  plans  which  are  less 
favorable  to  the  employees,  such  as  career  average  plans.  If  a  short 
period  of  time  were  required  to  amortize  experience  losses,  it  is  feared 
that  employers  may  be  given  a  substantial  incentive  to  shift  out  of 
final  pay  plans,  to  the  detriment  of  their  employees.  However,  the 
committee  understands  that  with  15-year  amortization,  employers 
generally  will  not  tend  to  avoid  using  final  pay  plans. 

Additionally,  it  is  believed  that  under  the  15-year  requirement 
employers  will  not  be  subject  to  unnecessary  financial  burdens  where 
they  have  experience  losses  beyond  their  control.  For  example,  if  a 
plan  is  almost  fully  funded  (with  a  high  ratio  of  assets  to  liabilities), 
decreases  in  the  market  value  of  plan  assets  could  require  very  sub- 
stantial increases  in  employer  contributions  if  the  decrease  in  value 
were  to  be  amortized  over  less  than  15  years.  With  this  same  longer 
run  point  of  view  the  committee  concluded  that  short-run  fluctuations 
in  market  value  are  not  likely  accurately  to  reflect  the  long-range 
value  of  the  assets.  As  a  result,  the  bill  provides  that,  in  determining 
experience  deficiencies,  plan  assets  are  to  be  valued  by  using  a  moving 
average  over  5  or  fewer  years.  The  5  year  moving  average  is  discussed 
below. 

A  pension  plan  also  may  have  experience  gains  during  the  course 
of  its  operation.  These  gains  would  occur  because  experience  is  more 
favorable  than  anticipated.  For  example,  the  value  of  plan  assets  may 
be  greater  than  expected.  The  bill  treats  experience  gains  symmetri- 
cally with  experience  deficiencies,  so  that  gains  are  spread  over  no  less 
than  15  years  from  the  date  they  are  determined  (or  average  remain- 
ing work  life,  if  shorter). 

The  bill  provides  that  changes  in  accrued  plan  liabilities  resulting 
from  changes  in  actuarial  methods  and  assumptions  are  to  be  treated 
as  experience  losses  (or  gains).  Generally,  assumptions  are  only 
changed  to  reflect  differences  betAveen  assumptions  and  experience. 
Additionally,  the  bill  provides  that  changes  in  plan  cost  that  result 
from  changes  in  the  Social  Security  Act  (or  other  retirement  benefits 
created  by  State  or  Federal  law)  or  in  the  definition  of  wages  under 
section  3121  of  the  Code  are  treated  as  experience  losses  (or  gains) . 

Waiver  of  funding  requirements. — At  times  an  employer's  financial 
circumstances  may  prevent  him  from  meeting  the  minimum  funding 
requirements.  The  committee  does  not  believe  that  in  such  a  situa- 
tion an  employer  should  be  forced  to  abandon  his  plan.  To  deal  with 
cases  of  this  type  the  bill  provides  that  upon  a  demonstration  by  the 
employer  of  substantial  business  hardship,  the  Internal  Revenue  Serv- 
ice may  waive  all  or  part  of  the  minimum  funding  requirements 
for  a  year,  including  normal  costs,  amortization  of  past  service  costs 
and  amortization  of  experience  losses.  However,  to  limit  the  under- 
funding  which  may  occur  in  cases  of  this  type,  the  bill  provides  that 
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the  Service  may  not  waive  all  or  part  of  the  funding  requirements 
for  more  than  five  years  (whether  or  not  consecutive)  in  any  ten-year 
period.  Also,  the  Service  may  not  waive  amortization  of  previously 
waived  contributions. 

In  determining:  whether  a  waiver  should  be  granted,  the  committee 
contemplates  that  substantial  business  hardship  generally  will  only 
occur  in  situations  where  the  employer  did  not  foresee,  and  could  not 
reasonably  have  been  expected  to  foresee  (at  the  time  the  plan  or  plan 
amendment  which  gave  rise  to  the  liability  in  question  was  estab- 
lished), the  event  which  causes  the  business  hardship.  The  committee 
contemplates  that  the  Service  will  grant  a  waiver  of  funding  nor- 
mal cost  only  in  unusual  situations  and  will  make  a  separate  determi- 
nation for  each  instance  of  waiving  normal  costs.  Additionally,  the 
committee  expects  that  only  in  rare  situations  will  the  Service  waive 
normal  cost  for  more  than  one  or  two  plan  years  based  on  the  same 
business  hardship. 

The  committee  intends  that  in  all  cases  the  Service  will  condition 
a  waiver  of  funding  requirements  by  providing  that  the  employer  may 
not  amend  any  plan  in  a  way  that  would  increase  plan  liabilities  as 
long  as  there  are  any  unfunded  waived  contributions  outstanding 
under  any  of  his  qualified  plans.  (However,  the  committee  contem- 
plates that  regulations  will  provide  that  an  employer  may  reduce 
waived  liabilities  at  a  rate  faster  than  that  provided  by  the  minimum 
funding  requirements.)  It  is  also  expected  that  in  considering  whether 
a  waiver  should  be  granted,  the  Service  will  weigh  as  a  factor  against 
the  waiver  any  recent  plan  amendment  (i.e.,  within  three  years  before 
the  request  for  waiver)  that  increases  plan  liabilities;  however,  as  a 
condition  of  waiver  the  Service  may  require  plan  amendments  that 
eliminate  these  previous  recent  increases  in  liabilities  and  is  to  condi- 
tion the  waiver  on  the  absence  of  future  plan  amendments  increasing 
liabilities  until  the  amount  waived  has  been  paid  with  interest.  If  a 
plan  were  to  violate  a  condition  of  waiver,  the  committee  intends  that 
the  amount  waived  and  not  yet  amortized  immediately  become  part  of 
the  current  minimum  funding  requirement  in  the  year  the  condition 
is  breached  (consequently  this  amount  would  immediately  be  charged 
to  the  funding: standard  account). 

The  amount  waived  by  the  Service  must  be  amortized  in  no  more 
than  10  equal  annual  payments  (including  interest  and  principal),  be- 
ginning the  year  after  the  year  the  waived  contributions  were  due.  If 
a  shorter  period  were  required,  after  several  years  of  waiver  an  em- 
ployer's total  contributions  could  be  so  high  that  it  would  be  quite 
difficult  to  meet  this  obligation,  particularly  if  the  employer  were 
just  returning  to  financial  stability.  The  bill  provides  that  the  amor- 
ti/ation  of  the  amount  waived  may  not  itself  be  waived  in  subse- 
quent years. 

The  committee's  bill  provides  a  special  relief  provision  for  multi- 
employer plans  in  existence  on  the  date  of  enactment  and  established 
under  a  collective  bargaining  agreement.  Under  the  bill,  the  Internal 
Revenue  Service  may  allow  a  period  greater  than  36  years  to  amortize 
the  past  service  costs  of  such  a  plan  existing  on  the  effective  date.  This 
extension  of  time  may  be  given  at  the  discretion  of  the  Internal  Reve- 
nue Service,  upon  a  finding  that  two  requirements  are  met.  First,  in 
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the  first  year  that  the  new  funding  requirements  apply  to  the  plan, 
these  new  requirements  must  require  contributions  to  the  plan  to  in- 
crease by  more  than  10  percent  over  the  contributions  that  would  have 
applied  under  present  Jaw  (using  the  method  for  determining  plan 
contributions  used  for  the  previous  year).  Second,  for  this  special  re- 
lief to  be  available,  30  year  funding  must  be  shown  to  impose  a  sub- 
stantial business  hardship  upon  a  substantial  portion  of  the  employ- 
ers contributing  under  the  plan. 

The  Internal  Revenue  Service,  upon  finding  that  these  two  re- 
quirements are  met,  may  allow  amortization  of  initial  past  service 
costs  over  a  period  longer  than  30  years  to  the  extent  that  it  is  neces- 
sary to  alleviate  the  substantial  business  hardship  otherwise  imposed 
on  a  substantial  portion  of  the  employers.  The  committee  believes  that 
a  strong  showing  of  hardship  must  be  made  for  long  extensions  to  be 
made  available  and  it  is  intended  that  only  rarely  are  amortizations 
of  more  than  45  years  to  be  allowed.  Furthermore,  as  is  the  case 
generally  with  waivers,  the  committee  intends  that  if  the  plan  is 
amended  to  increase  plan  liabilities  during  the  period  that  the  waived 
liabilities  are  unfunded,  the  waiver  is  immediately  to  terminate  and 
the  waived  liabilities  are  to  become  a  part  of  the  current  year's  mini- 
mum funding  requirements. 

It  is  intended  that  applications  for  waiver  be  made  before  the  last 
day  for  timely  contribution  of  the  amount  in  question,  and  be  acted 
upon  expeditiously  by  the  Internal  Revenue  Service. 

The  funding  standard  account. — As  previously  indicated  the  com- 
mittee's bill  requires  that  each  qualified  defined  benefit  pension  plan 
must  maintain  a  funding  standard  account.  The  purpose  of  this  ac- 
count is  to  facilitate  the  determination  of  whether  a  plan  has  met  the 
minimum  funding  standard.  A  plan  will  meet  the  minimum  funding 
requirements  only  if,  at  the  end  of  each  plan  year,  the  account  does  not, 
on  a  cumulative  basis,  have  an  excess  of  charges  for  all  plan  years  over 
credits  for  all  plan  years.  The  account  is  to  be  charged  each  year  with 
the  normal  costs  for  that  year  and  with  the  minimum  amortization 
of  past  service  costs,  experience  losses,  and  waived  contributions  for 
each  year.  On  the  other  hand  the  account  is  to  be  credited  with  the 
contributions  made  for  the  year,  with  amortized  portions  of  cost  de- 
creases, resulting  from  plan  amendments  and  experience  gains,  and 
with  any  waived  contributions. 

To  determine  if  the  plan  meets  the  minimum  funding  requirements, 
the  funding:  standard  account  is  to  be  reviewed  as  of  the  end  of  a 
plan  year.  However,  an  employer  may  contribute  to  a  plan  after  the 
end  of  his  taxable  year  and  up  to  the  date  of  filing  his  tax  return,  and 
these  contributions  are  to  relate  back  to  the  previous  taxable  year. 
This  should  provide  an  employer  with  sufficient  time  to  reconcile  the 
funding  standard  account  and  make  the  contributions  needed  to  avoid 
underfunding. 

If  the  account  has  a  positive  balance  at  the  end  of  the  plan  year, 
the  employer  will  have  contributed  more  than  the  minimum  funding 
standard  requires.  Since  the  contributed  amounts  will  earn  income  in 
the  trust,  the  bill  provides  that  the  positive  balance  is  to  be  credited 
with  interest,3  which  will  reduce  the  need  for  future  contributions  to 


3  As  with  the  amortization  requirements,  the  interest  rate  to  be  used  is  the  interest  used 
to  determine  plan  costs. 
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meet  the  minimum  funding  standards.  On  the  other  hand,  if  the  fund- 
ing standard  account  has  a  deficit  balance,  the  employer  will  have 
contributed  less  than  required  under  the  minimum  funding  rules,  and 
the  deficiency  is  to  be  charged  with  interest.  Interest  is  charged  in  this 
case  because  the  deficiency  will  become  larger  over  time  by  the  amount 
of  income  the  trust  would  have  been  earned  had  the  minimum  require- 
ments been  complied  with  and  the  employer  will  have  to  pay  more 
to  the  trust  than  just  the  amount  he  failed  to  contribute  in  the  plan 
year. 

An  example  of  the  operation  of  the  funding  standard  account  for  a 
defined  benefit  pension  plan  is  described  below. 

It  is  assumed  that  in  1978  the  plan  is  established  with  a  past  service 
liability  of  $1  million  and  a  normal  cost  of  $70,000.  The  interest  rate 
used  to  determine  liabilities  under  the  plan  for  1978  and  for  all  years 
in  this  example  is  6  percent  per  year.  In  the  first  plan  year,  the  em- 
ployer contributes  $138,537.  The  plan's  funding  standard  account 


for  1978  will  be  as  follows : 
Credits : 

Employer  contributions   $138,  537 

Charges : 

Normal  cost   70,000 

Amortization — initial  past  service  cost  (30  years)   68,537 

Total    138,537 

Net  Balance   0 


In  the  year  1979  the  plan  is  amended,  increasing  past  service  liabili- 
ties by  $100,000  (an  increase  of  more  than  5  percent  of  the  past 
sendee  cost  existing  at  the  time  of  amendment).  The  plan's  normal 
cost  for  benefits  as  amended  is  $75,500.  There  is  a  net  actuarial  gain  of 
$5,000  over  the  prior  year,  and  the  average  remaining  future  service 
lifetime  of  plan  participants  exceeds  15  years.  In  this  year,  the  em- 
ployer's contribution  is  $165,975.  The  plan's  funding  standard  account 
for  1979  will  be  as  follows : 


Credits : 

Employer  contributions  $165,  975 

Amortization — actuarial  gain  (15  years)   486 


Total   ,   166,461 


Cha  rges : 

Normal   cost   75,500 

Amortization — initial  past  service  cost   68,  537 

Amortization — past  service  cost  from  amendment  (30  years)   6,  854 


Total    150,891 

Balance   15,  570 

Interest  on  balance   1  934 


Xet  balance   16,  504 


In  L980  the  normal  cost  of  the  plan  is  *7('>.:2(M).  There  is  an  actuarial 
loss  for  the  preceding  year  of  $10,000  and  the  average  remaining 
future  service  lifetime  of  plan  participants  exceeds  15  years.  The 


1  This  assumes  that  all  amounts  other  than  Interest  are  charged  and  credited  at  the 
beginning  of  the  year. 
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employer  contribution  is  $135,572.  The  plan's  funding  standard  ac- 
count for  1980  will  be  as  follows : 


Credits : 

Employer  contributions  .  $135,  572 

Amortization — 'actuarial  gains   486 


Total    136,058 


Charges : 

Normal  cost   76,  200 

Amortization — initial  past  service,  cost   68,  537 

Amortization — past  service  cost  from  amendment   6,  854 

Amortization — actuarial  loss  (15  years)   971 


Total    152,562 


Net   —16,  504 

Balance  from  previous  year   16,  504 


Balance   0 

Interest  on  balance   0 


Net  balance   0 


The  funding  standard  account — special  rules — insured  plans. — If 
the  qualified  plan  is  funded  with  certain  individual  insurance  contracts 
(described  below),  the  committee's  bill  provides  that  the  funding 
standard  account  is  to  be  annually  charged  only  with  the  annual  con- 
tract premiums,  and  is  to  be  credited  with  the  premiums  paid — thereby 
maintaining  a  zero  balance  in  the  account  through  the  life  of  the  plan 
if  the  premiums  are  timely  paid.  The  committee  believes  that  this  is  the 
correct  result  since  if  qualified  insurance  contracts  are  used  to  fund  a 
plan,  the  plan  generally  will  be  properly  funded. 

The  contracts  that  are  to  qualify  for  this  treatment  are  level  prem- 
ium, individual  insurance  contracts  where  the  premium  is  paid  from 
the  first  date  of  an  individual's  participation  in  the  plan  (and  from  the 
time  an  increase  in  benefits  becomes  effective)  and  is  not  paid  beyond 
the  individual's  retirement  age.  Also,  the  benefits  under  the  plan  must 
be  the  same  as  the  benefits  provided  by  the  individual  contracts  at 
normal  retirement  age.  In  addition,  the  benefits  must  be  guaranteed 
by  the  insurance  company  to  the  extent  that  premiums  are  paid.  For 
the  contracts  to  qualify,  the  insurance  company  must  be  licensed  to  do 
business  in  the  State  (or  the  District  of  Columbia)  where  the  plan  is 
located.  Furthermore,  premiums  for  all  plan  years  must  have  been 
timely  paid  (or  the  policy  reinstated),  rights  under  the  contracts 
must  not  have  been  subject  to  a  security  interest  during  the  plan  year, 
and  no  loans  must  have  been  made  on  the  policy  during  the  plan  year. 
(If  any  of  these  requirements  are  not  satisfied,  then  the  normal 
rules  with  respect  to  the  funding  standard  account  must  be  followed 
by  the  employer.) 

The  funding  standard  account — special  rules — full  funding  limita- 
tion.— In  some  cases,  the  difference  between  the  total  liabilities  of  the 
plan  (normal  cost  for  all  years  plus  all  accrued  liability)  and  the  total 
value  of  the  plan  assets  may  be  smaller  than  the  minimum  funding  re- 
quirements for  the  year.  For  example,  this  could  occur  where  the  plan 
assets  had  increased  substantially  and  unexpectedly  in  value.  Where 
the  excess  of  total  plan  liabilities  over  assets  is  less  than  the  minimum 
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funding1  requirement  otherwise  determined,  the  committee  believes 
that  an  employer  should  not  have  to  contribute  more  than  the  amount 
of  this  excess  liability,  for  upon  contribution  of  this  amount  the  plan 
will  become  fully  funded.  As  a  result  the  bill  provides  that  the  amount 
to  be  charged  to  the  funding  standard  account  (and  to  be  contributed) , 
is  to  be  limited  to  the  difference  between  the  total  liabilities  of  the  plan 
and  the  value  of  the  plan  assets. 

In  a  year  in  which  the  value  of  the  assets  of  the  plan  equals  or  ex- 
ceeds the  total  plan  liabilities,  the  amortization  schedules  for  charges 
and  credits  to  the  funding  standard  account  are  to  be  considered  as 
fully  amortized,  and  these  schedules  are  to  be  eliminated  from  the 
calculations  under  the  funding  standard  account.  However,  if  the 
plan  is  amended  in  later  years  to  increase  plan  liabilities,  a  new  amorti- 
zation schedule  would  be  established  with  respect  to  this  increase  in 
liabilities.  For  years  after  the  full  funding  level  is  reached,  the  fund- 
ing standard  account  will  continue  to  be  charged  with  the  normal  cost 
of  the  plan.  Consequently,  unless  asset  values  increase  correspondingly 
with  the  increase  in  plan  liabilities,  eventually  the  full  funding  limi- 
tation will  not  be  applicable  and  the  employer  will  have  to  make  con- 
tributions to  the  plan  to  meet  the  minimum  funding  requirements. 

If  the  employer  fails  to  make  the- required  contributions  and  the 
full  funding  limitation  is  applicable,  the  excise  tax  on  underfunding. 
described  below,  is  to  be  based  only  on  any  amount  that  should  have 
been  contributed,  given  the  full  funding  limitation. 

For  the  purpose  of  calculating  the  full  funding  limitation,  the  bill 
provides  that  plan  liabilities  are  to  be  determined  under  the  funding 
method  used  by  the  plan  to  determine  normal  costs  for  the  year,  if  the 
liabilities  can  be  directly  calculated  under  this  funding  method. 
However,  if  this  cannot  be  done  under  the  plan's  funding  method,  in 
order  to  allow  the  full  funding  limitation  to  apply,  the  bill  provides 
that  the  accrued  liabilities  are  to  be  calculated  under  the  entry  age 
normal  method,  solely  for  the  purpose  of  determining  the  application 
of  the  full  funding  limitation.  Additionally,  the  committee  believes 
that  short-run  fluctuations  in  the  value  of  plan  assets  will  not  ac- 
curately reflect  value  for  the  long-range  purposes  of  retirement  plans; 
consequently,  assets  are  to  be  valued  on  the  basis  of  a  moving  average 
for  5  or  fewer  years,  determined  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury. 

The  funding  standard  aecomit — special  rules — multiemployer 
plans. — In  the  case  of  a  multiemployer  plan  maintained  pursuant  to 
a  collective  bargaining  agreement,  in  maintaining  the  funding  stand- 
ard account,  a  plan  year  would  be  considered  to  extend  for  the  term 
of  the  collective  bargaining  agreement.  This  provision  is  intended  to 
adapt  the  minimum  funding  standard  to  those  multiemployer  plans 
where  contributions  are  fixed  by  contract  in  accordance  with  a  fixed 
standard,  such  as  a  specific  dollar  amount  per  hour  of  covered  employ- 
ment or  a  specific  dollar  amount  per  ton  of  coal  mined.  Under  such  a 
plan,  if  the  actuarial  assumptions  were  reasonable  and  the  actuarial 
calculations  were  correct  as  of  the  beginning  of  the  term  of  the  agree- 
ment, and  the  agreed  contributions  were  made,  there  would  be  no  de- 
ficiency in  the  funding  standard  account  for  the  term  of  the  collective 
bargaining  agreement.  Any  experience  deficiencies  could  be  made  up 
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by  adjustment  of  the  contribution  rate  or  the  level  of  benefits  for  the 
term  of  the  next  agreement.  The  special  definition  of  plan  year  would 
not  affect  the  required  periods  of  amortization  or  the  computation  of 
the  excise  tax. 

The  funding  standard  account — money  purchase  pension,  profit- 
sharing,  and  stock  bonus  plans. — Generally,  the  funding  standard  ac- 
count for  money  purchase  pension  plans  and  profit-sharing  and  stock 
bonus  plans  is  to  be  charged  annually  with  the  amount  that  must  be 
contributed  for  the  year  under  the  plan  formula,  and  is  to  be  credited 
with  the  amount  that  is  paid.  As  a  result,  employers  who  have  these 
plans  must  annually  make  the  minimum  payments  required  under  the 
plan.  If  the  employer  does  not  make  sufficient  contributions  to  meet 
the  minimum  funding  requirements,  lie  is  to  be  subject  to  the  excise 
tax  described  below.  However,  the  Internal  Revenue  Service  may 
waive  the  contributions  required,  in  the  same  manner  as  it  may  waive 
these  contributions  for  defined  benefit  pension  plans. 

Valuation  of  assets. — Plan  assets  are  to  be  valued  under  a  moving 
average  over  5  or  fewer  years  in  determining  the  minimum  funding 
contributions  and  for  purposes  of  determining  the  allowable  deduc- 
tions under  a  plan.  The  period  chosen  must  be  used  consistently  by  the 
plan.  The  moving  average  method  will  be  established  under  regula- 
tions issued  by  the  Secretary  of  the  Treasury.  One  possible  way  this 
might  be  defined  would  be  as  the  average  value  of  the  entire  portfolio 
as  of  the  current  valuation  date  and  the  preceding  four  valuation  dates, 
with  adjustment  made  for  contributions  under  the  plan  and  benefits 
paid  under  the  plan.  The  adjustments  might  be  made  annually  or  more 
frequently.  Income  under  the  plan  might  be  treated  in  the  same  man- 
ner as  unrealized  appreciation;  administrative  and  investment  ex- 
penses might  be  treated  in  the  same  manner  as  unrealized  depreciation. 
It  is  contemplated  that  the  regulations  will  provide  that  even  if  an 
asset  is  disposed  of  by  the  plan,  the  value  of  that  asset  will  be  used 
in  calculating  the  prior  year's  portfolio  values:  this  would  appear 
necessary  to  prevent  avoidance  under  the  moving  average  method  by 
changing  the  portfolio  composition  in  a  manner  either  that  realizes 
only  losses  or  only  gains,  depending  on  whether  it  is  desired  to  move 
the  asset  balance  up  or  down. 

Government  plans. — It  has  been  argued  that  government  plans 
should  be  exempt  from  funding  standards  since  the  taxing  power  can 
be  viewed  as  a  practical  substitute  for  these  standards.  On  the  other 
hand,  the  committee  is  concerned  with  reports  that  in  the  case  of  a 
number  of  governmental  units.-  such  generous  pension  promises  have 
been  made  and  so  little  funds  have  been  set  aside  currently,  that  the 
practical  likelihood  of  imposing  sufficient  taxes  to  pay  those  benefits 
may  be  open  to  question.  In  view  of  this  conflict,  the  committee  does 
not  believe  present  law  should  be  changed  at  this  time  regarding  gov- 
ernment plans  which  are  qualified  under  the  Federal  tax  laws,  and, 
therefore,  that  these  plans  will  continue  to  be  governed  by  present  law. 
However,  the  bill  requires  the  Secretary  of  the  Treasury  to  study 
whether  these  plans  are  adequatelv  funded  and  to  report  his  find- 
ings and  recommendations  to  the  Senate  Committee  on  Finance  and 
the  House  Committee  on  AVavs  and  Means  no  later  than  December  31, 
1976. 


25-028  O  -  76  -  vol.  1-75 


67 


1136 


Actuarial  considerations — enrollment  of  actuaries  to  practice  before 
the  Internal  Revenue  Service. — Defined  benefit  pension  plan  costs  gen- 
erally are  actuarial  estimates  of  future  costs  of  the  plan.  In  estimating 
pension  costs,  actuaries  must  make  assumptions  ("actuarial  assump- 
tions") about  a  number  of  future  events,  such  as  the  rate  of  return  on 
investments  ("interest"),  employees'  future  earnings,  and  employee 
mortality  and  turnover.  Actuaries  also  must  choose  from  a  number  of 
methods  to  calculate  future  plan  liabilities.  The  amounts  required  to 
fund  any  given  pension  plan  can  vary  significantly  according  to  the 
mix  of  these  actuarial  assumptions  and  methods.  As  a  result,  the  as- 
sumptions and  methods  used  by  actuaries  are  basic  to  the  application 
of  minimum  funding  standards  for  defined  benefit  pension  plans. 

The  committee  believes  that  actuaries  who  perform  services  for 
qualified  pension  plans  and  report  to  the  Internal  Revenue  Service 
regarding  these  plans  should  meet  a  reasonable  standard  of  compe- 
tence and  be  held  to  a  standard  of  reasonableness  in  choosing  their 
methods  and  assumptions.  Consequently,  the  committee's  bill  requires 
that  the  actuarial  assumptions  which  are  used  be  reasonable  in  the  ag- 
gregate; this  restates  present  law.  However,  there  is  no  existing  gov- 
ernment regulation  of  the  actuarial  profession  as  there  is,  for  example, 
for  lawyers  and  accountants.  To  resolve  this  problem,  the  committee's 
bill  provides  that  the  Secretary  of  the  Treasury  is  to  establish  rules  and 
regulations  for  actuaries  to  practice  before  the  Internal  Revenue  Serv- 
ice and  is  to  enroll  persons  who  meet  the  standards  of  competence  for 
practice  before  the  Service  (with  regard  to  actuarial  matters  only). 

The  committee  intends  that  actuaries  be  enrolled  to  practice  before 
the  Service  under  a  procedure  similar  to  that  now  used  for  enrollment 
of  persons  to  practice  before  the  Service  who  are  neither  attorneys 
nor  certified  public  accountants.  Generally,  an  examination  will  be 
required  of  persons  who  apply  for  enrollment,  and  proof  of  sufficient 
actuarial  experience  regarding  pension  plans  may  also  be  required. 
However,  at  the  Service's  discretion,  the  examination  may  be  con- 
ducted by  actuarial  professional  organizations,  and  not  by  the  Internal 
Revenue  Service.  In  addition,  at  the  Service's  discretion,  the  examina- 
tion may  be  waived  (for  a  limited  period)  for  persons  who 
present  independent  evidence  that  demonstrates  they  have  special 
competence  in  actuarial  matters  relating  to  pensions  because  of  their 
experience  at  the  time  the  enrollment  system  is  instituted.  The 
committee  contemplates  that  the  procedure  for  enrollment  of  actuar- 
ies will  appropriately  recognize  the  need  for  independent,  competent 
professional  work,  and  consequently  practice  without  enrollment  will 
be  allowed  onlv  in  unusual  cases. 

The  committee  intends  that  the  Secretary  also  establish  duties  re- 
lating to  practice  before  tin1  Internal  Revenue  Service  by  actuaries 
who  are  enrolled  to  practice.  These  duties  may  be  similar  to  those 
required  for  attorneys,  certified  public  accountants,  and  others  who 
practice  before  the  Internal  Revenue  Service,  appropriately  modified 
to  take  account  of  the  special  requirements  of  actuarial  practice.  For 
example,  it  is  contemplated  that  the  regulations  will  require  an  en- 
rolled actuary  to  notifv  the  Secretary  if  he  discovers  that  an  actuarial 
statement  he  prepared  was  not  filed  with  the  Secretary. 

It  is  contemplated  that  the  Secretary  of  the  Treasury  would  reserve 
the  power  to  suspend  from  practice  before  the  Service  any  person  en- 
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rolled  to  practice  as  an  actuary  after  due  notice  and  opportunity  for 
hearing-.  Discipline  might  be  imposed  upon  an  enrolled  actuary  shown 
to  be  incompetent,  or  who  refuses  to  comply  with  the  rules  and  regu- 
lations established  by  the  Secretary.  The  committee  intends  that  pro- 
ceedings brought  against  enrolled  actuaries  will  be  instituted  in  the 
same  general  manner  as  proceedings  against  others  practicing  before 
the  Service  and  will  follow  the  same  general  procedure  as  other  disci- 
plinary proceedings.  Generally,  disciplinary  proceedings  would  in- 
volve a  complaint  served  on  the  actuary,  an  opportunity  for  answer, 
and  an  evidentiary  hearing  before  a  hearing  examiner  who  would 
render  a  decision  (appealable  to  the  Secretary  of  the  Treasury).  An 
actuary  involved  in  such  a  proceeding  would  have  a  right  to  be  repre- 
sented by  counsel.  It  is  contemplated  that  the  discipline  imposed  could 
include  suspension  from  practice  before  the  Service,  and  that  under 
appropriate  circumstances  a  petition  for  reinstatement  could  be 
granted. 

Actuarial  considerations — reports  of  actuaries. — The  Internal  Reve- 
nue Service  must  receive  detailed  information  on  the  actuarial  as- 
sumptions and  methods  used  to  be  able  to  evaluate  whether  the  costs  of 
a  qualified  defined  benefit  pension  plan  have  been  properly  determined. 
To  resolve  this  problem,  the  committee's  bill  requires  periodic  actuarial 
reports  to  be  filed  with  the  Internal  Revenue  Service  by  plan  adminis- 
trators. Actuarial  reports  must  be  made  for  the  first  plan  year  (or  the 
first  plan  year  to  which  this  section  applies)  and  every  third  there- 
after. Under  the  bill  the  Secretary  may  require  more  frequent  report- 
ing if  necessary.  The  Secretary  might  require  more  frequent  reporting 
in  particular  cases  ( for  example,  where  a  plan  has  had  frequent  or 
substantial  actuarial  losses)  or  in  all  cases.  If  the  plan  administrator 
fails  to  file  the  required  actuarial  reports,  he  will  be  subject  to  a 
penalty  unless  failure  was  due  to  reasonable  cause. 

The  periodic  actuarial  reports  must  be  prepared  by  actuaries  en- 
rolled to  practice  before  the  Internal  Revenue  Service.  The  reports 
must  include  a  description  of  the  plan,  a  description  of  the  funding 
method  and  actuarial  assumptions  used  to  determine  costs  under  the 
plan,  a  certification  that  the  plan  is  adequately  maintaining  a  funding 
standard  account,  and  anv  other  information  regarding  the  plan  as  the 
Secretary  may  require.  For  example,  it  is  contemplated  that  the  peri- 
odic reports  will  include  detailed  information  on  the  basis  for  any 
change  in  actuarial  assumptions. 

The  actuary  who  prepares  the  reports  must  certify  that,  to  the  best 
of  his  knowledge,  the  report  is  complete  and  accurate.  He  must  also 
certify  that,  in  his  opinion,  the  funding  method  is  reasonable  and  the 
actuarial  assumptions  used  to  determine  the  plan  costs  are  reasonable 
in  the  aggregate.  It  is  contemplated  that  the  actuary  will  be  subject  to 
discipline  and  may  be  suspended  from  practice  before  the  Internal 
Revenue  Service  if  he  falsely  certifies  a  report. 

Since  a  change  in  the  actuarial  method  used  can  have  a  substantial 
effect  on  a  plan's  cost,  the  bill  also  provides  that  the  Internal  Revenue 
Service  must  approve,  pursuant  to  regulations,  a  change  in  the  plan's 
funding  method  before  the  new  method  may  be  used  to  calculate 
plan  costs.  Similarly,  approval  must  be  obtained  for  a  change  of  the 
plan  year.  It  is  expected  that  the  regulations  under  this  provision 
will  establish  rules  similar  (but  appropriately  modified)  to  the  regula- 
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tions  governing  approval  of  changes  in  accounting  methods.  Therefore, 
it  is  expected  that  generally  before  a  change  in  actuarial  method  or 
plan  year  will  be  approved  a  taxpayer  must  establish  a  substantial 
business  purpose  for  the  change  and  that  consideration  will  be  given  to 
all  the  facts  and  circumstances  with  respect  to  the  change.  It  is  con- 
templated that  a  change  in  funding  method  is  to  be  allowed  only  if  it 
does  not  significantly  adversely  affect  the  funding  of  the  plan.  Also, 
the  committee  contemplates  that  upon  approving  a  change  in  actuarial 
method  or  plan  year,  conditions  are  to  be  established  to  prevent  dis- 
tortion of  income  or  distortion  of  funding  of  the  plan. 

The  committee  recognizes  that  frequently  there  is  a  range  of 
actuarial  assumptions  which  may  be  appropriate  for  determining  the 
costs  of  a  defined  benefit  pension  plan,  and  the  choice  of  the  appro- 
priate assumptions  is  very  much  a  matter  of  judgment.  In  this  cir- 
cumstance, an  employer  may  attempt  to  substitute  his  judgment 
for  that  of  his  actuary,  which  may  lead  to  situations  where  plan 
costs  are  not  beine  independently  determined  by  an  actuary.  The  com- 
mittee believes  that  it  is  inappropriate  for  an  employer  to  substitute 
his  judgment  in  these  matters  for  that  of  a  qualified  actuary,  and 
the  committee  contemplates  that  if  such  a  circumstance  were  to  arise 
an  actuary  would  have  to  refuse  giving  his  favorable  opinion  with 
regard  to  the  plan. 

Actuarial  considerations — actuarial  advisory  hoard. — The  commit- 
tee believes  that  the  Secretary  of  the  Treasury  could  be  significantly 
aided  in  resolving  a  number  of  problems  regarding  actuaries  and 
actuarial  assumptions,  etc.,  if  he  had  the  advice  of  experienced  actu- 
aries drawn  from  different  areas  of  practice.  Accordingly,  the  com- 
mittee intends  that  the  Secret arv  establish  an  advisory  board  chosen 
from  among  experienced  actuaries  in  government,  teaching,  business 
and  insurance,  and  independent  consulting  practice. 

The  committee  intends  that  the  board  advise  the  Secretary  in  such 
matters  as  the  enrollment  system  for  actuaries,  reasonable  standards 
and  criteria  for  determining  actuarial  assumptions  to  be  used  for  plans, 
and  determining  what  constitutes  generally  accepted  principles  of 
actuarial  practice. 

Enforcement. — The  sanctions  under  present  law  on  the  failure  to 
meet  the  minimum  funding  requirements  appear  to  have  little  effect 
on  an  employer's  decision  to  fund  a  plan  at  the  required  minimum 
levels.  To  resolve  this  problem,  the  committee's  bill  imposes  an  excise 
tax  on  the  employer  if  he  fails  to  fund  the  plan  at  the  minimum 
required  amounts  (only  if  a  waiver  has  not  been  obtained). 

The  tax  initially  is  to  be  5  percent  of  the  accumulated  funding  defi- 
ciency— that  is,  the  deficit  in  the  funding  standard  account — at  the 
end  of  the  plan  year.  The  5  percent  tax  is  to  be  imposed  for  each  plan 
year  in  which  the  funding  deficiencv  has  not  been  corrected.  For  exam- 
ple, if  a  funding  deficiency  for  1078  is  not  corrected  until  the  end  of 
1980,  the  tax  with  respect  to  the  1978  deficiencv  will  be  5  percent  of  the 
deficiency  for  1078.  5  percent  (on  the  1078  deficiencv)  for  1079,  and 
5  percent  ( on  the  1978  deficiency)  for  1980.  Additionally,  in  any  case  in 
which  the  5  percent  tax  is  imposed  and  the  accumulated  funding  defi- 
ciency is  not  corrected  within  the  correction  period  allowed  after  notice 
by  the  Internal  Revenue  Service,  a  100  percent  tax  is  imposed  on  the 
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accumulated  funding  deficiency.  In  accord  with  present  law  respecting 
the  excise  taxes  with  regard  to  private  foundations,  neither  the  5  per- 
cent nor  the  100  percent  taxes  are  to  be  deductible. 

The  minimum  period  allowed  for  correcting  any  funding  deficiency 
after  notice  from  the  Service  is  90  days  from  the  date  of  mailing  the 
notice.  However,  this  period  may  be  extended  for  the  time  that  the 
Internal  Revenue  Service  determines  is  reasonable  and  necessary  to 
eliminate  the  accumulated  funding  deficiency  (and  is  automatically 
extended  for  any  period  in  which  a  deficiency  cannot  be  assessed  under 
section  6213(a)  relating  to  petitions  to  the  Tax  Court).  It  is  intended 
that  the  Secretary  require  significant  reasons  before  granting  an 
extension  under  this  provision,  and  that  in  no  case  is  the  extension 
to  be  for  a  period  longer  than  10  years  from  the  year  the  deficiency 
first  occurred,  that  regular  payments  must  be  made  toward  funding 
the  deficiency,  and  that  (as  a  condition  of  the  extension)  no  amend- 
ment increasing  plan  costs  will  be  permitted  until  the  deficiency  is 
paid  off.  To  correct  a  funding  deficiency  the  employer  must  contribute 
to  the  plan  the  amount  of  the  deficiency  plus  interest  to  the  date  of 
payment,  at  the  rate  used  to  determine  plan  costs  for  the  years  the 
deficiency  remained  unpaid. 

Effective  date 

The  new  minimum  funding  requirements  generally  apply  to  plan 
years  beginning  after  the  date  of  enactment  of  the  bill.  However,  with 
respect  to  qualified  plans  in  existence  on  the  date  of  enactment,  the  new 
funding  standards  apply  to  plan  years  beginning  after  December  31, 
1975.  However,  if  the  existing  plans  are  maintained  under  a  collec- 
tive bargaining  agreement,  then  the  new  funding  standard  applies  to 
plan  years  beginning  after  December  31,  1980,  or  the  date  on  which 
the  agreement  terminates,  whichever  is  earlier. 

Revenue  effect 

It  appears  clear  that  the  new  funding  provisions  will  give  rise  to 
additional  income  tax  deductions  by  employers  in  the  immediate  years 
ahead.  However,  the  statistical  data  available  do  not  provide  any 
method  for  determining  the  size  of  this  revenue  effect.  It  is  believed, 
however,  that  it  will  not  represent  a  large  revenue  loss.  In  the  longer 
run,  it  appears  unlikely  that  the  greater  immediate  funding  expected 
under  this  bill  will  have  any  appreciable  effect  on  revenues.  Although 
funding  occurs  earlier  under  the  bill  than  under  present  law,  the  in- 
come tax  deductions  taken  by  employers  under  the  bill  would  for  the 
most  part  also  ultimately  betaken. 

E.  Portability 

(Sees.  151,  152,  153  and  301  through  310  of  the  bill  and  sees.  402  and 

403  of  the .Code) 

Present  law 

Under  administrative  practice,  when  an  employee  changes  jobs  his 
vested  interest  in  his  former  employer's  qualified  retirement  plan  may 
in  certain  circumstances,  be  transferred  to  the  retirement  plan  of 
his  new  employer  without  the  employee  being  taxed  on  the  transfer. 
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For  this  to  be  done,  both  his  former  and  new  employers  must  agree 
to  the  transfer,  the  transfer  must  be  possible  under  the  terms  of 
both  the  plans  and  trusts  involved,  and  the  Internal  Revenue  Service's 
administrative  requirements  as  to  the  method  of  transfer  must  be 
met.  However,  transfers  of  employee  interests  between  qualified  plans 
upon  changes  in  employment  do  not  appear  to  be  usual. 

General  reasons  for  change 

The  mobility  of  labor  in  the  United  States  has  been  steadily  in- 
creasing. From  the  standpoint  of  the  economy,  this  is  generally  viewed 
as  a  desirable  factor  since  it  enables  us  to  overcome  labor  shortages 
in  limited  areas  or  specific  industries.  It  also  tends  to  decrease  fric- 
tional  unemployment.  However,  those  employees  who  move  from  job 
to  job  have  had  difficulty  in  earning  vested  retirement  benefits,  and 
even  where  these  benefits  are  earned,  they  have  faced  difficulties  in 
collecting  the  benefits  upon  retirement.  On  retirement,  these  employees 
will  have  to  deal  separately  with  each  of  their  employers  to  arrange 
for  their  retirement  benefits,  and  since  each  employer  may  have  a 
different  type  of  plan,  working  out  retirement  programs  may  be 
difficult  for  these  employees.  Also,  the  employees  have  had  difficulties 
in  contacting  former  employers  if  the  employers  have  merged  or 
changed  name  or  address.  Additionally,  employees  in  some  cases  have 
not  maintained  sufficient  records  to  enable  them  to  determine  from 
whom  retirement  benefits  are  due. 

The  committee's  bill  includes  several  provisions  designed  to  help 
with  these  problems.  First,  the  bill  provides  that  employees  who  leave 
an  employer  may,  with  the  consent  of  the  employer  (or  directly  if 
he  receives  a  lump-sum  distribution)  have  their  vested  retirement 
plan  benefits  transferred  to  a  central  portability  fund.  The  employee 
can  leave  these  amounts  in  the  central  fund  until  he  retires  or,  with 
the  consent  of  a  new  employer,  can  transfer  his  account  to  a  qualified 
retirement  plan  of  his  new  employer.  Transfers  between  qualified 
plans  and  the  central  fund  are  to  be  tax  free,  and  the  central  fund  will 
be  tax-exempt. 

Second,  the  committee's  bill  allows  an  employee  to  receive  a  cash 
distribution  from  his  former  employer's  plan  and  contribute  it  within 
60  days  to  the  plan  of  a  new  employer,  without  being  taxed. 

Third,  the  bill  permits  an  individual,  subject  to  limitations,  where 
he  receives  a  final  distribution  from  an  employer  under  a  qualified 
plan,  to  contribute  this  amount  to  his  own  individual  retirement  ac- 
count without  these  transfers  giving  rise  to  any  tax. 

Finally,  the  bill  provides  that  the  Social  Security  Administration  is 
to  keep  records  of  the  plans  in  which  an  employee  has  a  vested  inter- 
est, so  upon  retirement  the  employee  (or  his  beneficiaries)  will  know 
who  to  contact  for  retirement  plan  benefits. 

Explanation  of  provisions 

Central  portability  fund,  hi  general. — The  committee's  bill  provides 
for  a  voluntary  central  portability  fund  that  will  enable  an  employee 
who  changes  jobs  to  consolidate  all  of  his  vested  retirement  benefits 
under  one  program.  Fnder  the  bill,  when  an  employee  leaves  an  em- 
ploye]- who  has  registered  with  the  central  fund,  he  may  direct  the 
employer's  qualified  plan  to  pay  the  value  of  his  entire  vested  benefits 
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to  the  central  fund.  (Alternatively,  if  an  employer  makes  a  final  dis- 
tribution to  an  employee,  as  explained  below,  the  employee  can  con- 
tribute this  amount  to  the  central  portability  fund  without  tax 
consequences.)  Thereafter,  the  employee  may  leave  his  account  in  the 
central  fund  until  his  retirement  or  may  have  the  fund  transfer  his 
account  to  the  qualified  trust  of  a  new  employer  (who  has  registered 
with  the  fund  and  consents  to  the  transfer).  The  central  fund  will 
invest  its  assets,  and  income  earned  will  be  allocated  to  the  partici- 
pants' accounts.  However,  this  income  will  not  be  taxed  until  it  is 
distributed  to  the  participants  or  their  beneficiaries.  Transfers  be- 
tween the  fund  and  qualified  plans  will  be  tax  free. 

The  central  fund  will  be  operated  by  the  Pension  Benefit  Guaranty 
Corporation;  its  administrative  expenses  are  to  be  provided  for  by 
appropriations.  The  Corporation  is  to  establish  the  rules  which  govern 
the  fund's  operation,  including  its  relations  with  individual  partici- 
pants and  employers.  To  the  extent  its  assets  are  not  needed  for 
current  operations,  the  fund  may  invest  its  assets  in  obligations  of  the 
United  States,  or  may  deposit  its  assets  in  interest  bearing  accounts 
(or  purchase  certificates  of  deposit)  of  banks,  savings  and  loan  associ- 
ations and  credit  unions  which  are  part  of  the  Federal  insurance 
system  (e.g.,  Federal  Deposit  Insurance  Corporation).  However,  no 
more  than  10  percent  of  the  fund's  investment  may  be  deposited  with 
any  one  savings  institution. 

An  annual  report  is  to  be  made  to  the  Congress  on  the  operation  and 
status  of  the  central  fund ;  annual  reports  will  also  review  and  recom- 
mend changes  in  policies  governing  the  fund's  management.  In  addi- 
tion, the  committee  intends  that  the  fund  will  be  subject  to  an  annual 
audit. 

The  central  fund  also  will  assist  employers,  labor  unions,  and  plan 
administrators  to  provide  better  retirement  protection  for  persons 
who  leave  employment.  This  assistance  may  include  developing  reci- 
procity and  portability  arrangements  between  plans  in  the  same  in- 
dustry or  geographical  area. 

Portability  fund,  registration  by  employers. — Employers  with  an 
employee  benefit  plan  that  is  qualified  under  the  tax  law  may  register 
with  the  central  fund,  pursuant  to  its  rules,  so  their  employees  may 
participate  in  the  fund's  program.1  If  an  employer  is  registered  with 
the  fund,  the  persons  who  leave  his  employment  may  require  his  plan 
to  pay  to  the  central  fund  an  amount  equal  to  their  total  vested  interest 
in  the  employer's  qualified  plan  (or  plans),  on  a  tax-free  basis.  Also, 
new  employees  of  a  registered  employer  may,  with  the  employer's  con- 
sent, transfer  the  value  of  their  accounts  with  the  central  fund  to  a 
qualified  plan  of  the  employer,  on  a  tax-free  basis. 

It  is  contemplated  that  an  employer  may  register  at  the  time  an 
employee  leaving  employment  desires  to  have  the  value  of  his  total 
vested  rights  transferred  to  the  central  portability  fund.  Also,  an  em- 
ployer may  register  with  respect  to  all  of  his  employees,  or  may  register 
for  only  a  group  of  employees,  if  the  group  is  reasonably  defined 
and  has  a  special  need  for  the  central  portability  program.  This 
limited  registration  will  make  it  easier  for  an  employer  to  register 

1  Tt  is  contemplated  that  a  stock  bonus  plan  will  be  able  to  sell  stock  held  for  an 
employee  solely  for  the  purpose  of  paying  the  total  value  of  his  interest  to  the  central  fund. 
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with  the  central  fund  for  employees  who  have  the  greatest  need  for 
the  portability  program.  (An  employer  otherwise  may  be  reluctant  to 
register  because  if  substantial  numbers  of  all  his  employees  were  to 
use  the  program,  it  might  significantly  limit  the  plan's  ability  to  pay 
benefits.)  For  example,  an  employer  of  engineers  who  frequently 
change  jobs  may  wish  to  register  with  the  central  fund  only  with 
respect  to  these  engineers.  In  this  case,  only  the  employees  within  the 
registered  class  would  be  able  to  use  the  central  fund. 

It  is  expected  that  an  employer  will  be  able  to  withdraw  his  registra- 
tion at  any  time.  Additionally,  he  may  re-register  with  respect  to  all 
or  part  of  his  employees.  However,  if  an  employer  withdraws  and  re- 
registers in  order  to  discriminate  against  a  particular  employee  or 
group  of  employees  in  an  unlawful  manner  or  in  a  manner  that  vio- 
lates the  nondiscrimination  rules  (sec.  401(a)  (3)  or  (4)  of  the  Code), 
the  employer  will  be  treated  as  having  been  registered  during  the 
whole  period  in  question. 

For  an  employer  to  register  with  the  central  fund,  his  plan  and  trust 
must  be  qualified  under  the  tax  laws.  It  is  contemplated  that  the  central 
fund  will  require  the  employer  to  demonstrate  that  these  requirements 
are  met,  and  that  usually  a  determination  letter  from  the  Internal 
Revenue  Service  stating  that  the  plan  and  trust  are  qualified  will 
constitute  satisfactory  evidence.  Where  a  plan  loses  its  qualified  status, 
registration  will  be  terminated.  It  is  expected  that  the  Internal  Rev- 
enue Service  will  periodically  notify  the  central  fund  of  plans  which  it 
determines  are  no  longer  qualified.  If  the  plan  regains  qualified  status, 
the  employer  may  again  register  with  the  fund. 

Transfers  to  the  portability  fund. — If  an  employer  is  registered  with 
the  central  fund,  an  employee  who  is  within  the  registration  group 
and  is  no  longer  employed  by  the  employer  may  require  the  employer's 
qualified  plan  (or  plans)  to  pay  to  the  central  fund  an  amount  equal 
to  his  total  vested  benefits  in  the  plan.  However,  amounts  equal  to  the 
employee's  nondeductible  contributions  to  the  plan  may  be  distributed 
to  the  emplovee  and  not  to  the  central  fund,  since  these  amounts  gen- 
erally may  be  withdrawn  by  the  employee  without  tax.  If  the  pay- 
ment to  the  fund  does  not  fully  discharge  the  plan's  liabilities  to  the 
employee,  and  this  was  due  to  reasonable  cause,  it  is  contemplated  that 
upon  discovery  of  the  error  a  reasonable  period  will  be  allowed  for 
correction.  Transfers  to  the  central  fund  by  a  qualified  plan  will  not 
be  taxed.  Payment  to  the  central  fund  must  be  in  cash  or  its  equivalent. 
Payment  must  occur  within  180  days  of  notice  by  the  employee,  and 
the  employee  must  give  notice  to  the  plan  no  later  than  one  year  after 
termination  of  employment.  As  is  indicated  below,  where  a  final  pay- 
ment has  been  made  to  an  employee  from  a  qualified  plan,  he  can  also 
contribute  this  amount  to  the  central  portability  fund. 

On  receipt  of  an  amount  from  a  qualified  plan,  the  central  fund 
will  establish  a  separate  account  for  the  employee.  The  amounts  re- 
reived  will  be  invested  by  the  fund,  and  accounts  will  be  periodically 
adjusted,  under  the  rules  of  the  fund,  to  reflect  changes  in  the  financial 
condition  of  the  fund. 

The  taxation  of  benefits  ultimately  paid  to  the  employee  will  be 
affected  by  the  source  of  the  contributions  to  his  account.  Consequently, 
when  amounts  are  transferred  from  a  qualified  trust  to  the  central 
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fund,  the  transferor  (the  former  employer  or  the  employee)  will  be 
required  to  provide  the  fund  with  information  respecting  this  pay- 
ment, such  as  the  amount  which  constitutes  the  employee's  contribu- 
tions. 

The  central  fund  may  receive  transfers  only  from  employee  benefit 
plans  (or  from  employees  receiving  final  distributions  from  these 
plans)  that  are  qualified  under  the  Internal  Revenue  Code.  If  the 
fund  receives  notice  from  the  Secretary  of  the  Treasury  that  a  final 
determination  has  been  made  that  a  plan  was  not  qualified  at  the  time 
that  a  transfer  was  made  to  the  fund,  the  balance  of  each  participant's 
account  attributable  to  transfers  from  that  plan  (in  the  year  the  plan 
is  not  qualified)  will  be  paid  from  the  fund  to  the  participant.  The 
amount  paid  is  to  be  included  in  the  participant's  income  in  the  year 
it  is  paid  to  the  participant.  This  generally  follows  present  law,  since 
plan  participants  currently  are  taxed  as  receiving  ordinary  income 
when  they  receive  transfers  from  plans  which  are  not  qualified  in  the 
year  of  distribution. 

It  is  intended  that  the  fund  may  not  receive  transfers  from  a  plan 
with  respect  to  persons  who  have  participated  in  the  plan  as  self- 
employed  persons  (but  employees  of  self-employed  are  covered)  or  as 
proprietary  employees.  Similarly,  the  centra]  fund  may  not  receive 
transfers  from  individual  retirement  accounts.  These  rules  are  neces- 
sary to  prevent  circumvention  of  the  restrictions  on  owner-employees, 
proprietary  employees,  and  individual  retirement  accounts.  It  is  also 
intended  that  no  amounts  may  be  received  by  the  central  fund  on  be- 
half of  a  participant  who  is  age  59%  or  older.  Under  this  limitation, 
the  fund  will  be  used  to  establish  retirement  programs,  rather  than  be- 
coming a  depository  for  amounts  which  are  transferred  to  the  fund 
after  retirement. 

After  a  plan  has  paid  a  former  employee's  vested  interest  to  the 
central  fund,  the  plan  generally  will  not  have  any  further  liability 
with  respect  to  this  employee. 

Payments  from  the  portability  fund. — A  participant  in  the  central 
fund  may  leave  his  account  with  the  fund  until  retirement.  In  this 
case,  upon  reaching  age  591/2  or  becoming  disabled  the  participant  may 
direct  the  central  fund  to  make  a  lump-sum  payment  to  him  in  the 
entire  amount  of  his  account,  or  may  direct  that  periodic  payments  of 
at  least  $100  be  made  to  him.  It  is  intended  that  these  must  be  specified 
in  advance  but  could  be  changed  from  time  to  time  as  designated  by 
the  participant.  Alternatively,  he  may  direct  the  fund  to  purchase  an 
annuity  contract  on  his  behalf,  and  distribute  the  annuity  contract  to 
him.  This  mav  be  a  single  premium  life  annuity  payable  during  the 
participant's  life  and  commencing  no  earlier  than  age  59%  (or  dis- 
ability) and  no  later  than  age  70%.  (Or,  this  may  be  a  single  premium 
joint  and  survivor  annuity  payable  during  the  lifetime  of  the  partici- 
pant and  his  spouse,  beginning  no  sooner  than  when  the  participant 
reaches  59%  (or  becomes  disabled)  and  no  later  than  when  he  reaches, 
or  would  have  reached  70%.)  The  participant  may  choose  the  insur- 
ance carrier  which  issues  the  annuity  contract,  but  this  carrier  must  be 
licensed  to  sell  such  contracts  in  the  State  in  which  the  participant 
resides. 

Amounts  held  by  the  central  fund  on  behalf  of  a  participant  must 
be  paid  to  him  no  later  than  age  70%.  If  the  participant  does  not  select 
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the  method  of  payment,  the  fund  will  pay  him  the  total  amount 
credited  to  his  account,  in  a  lump  sum. 

If  the  participant  dies  before  the  entire  amount  credited  to  his  ac- 
count has  been  distributed  to  him  (or  to  a  qualified  plan),  the  re- 
maining amount  would  be  paid  to  his  beneficiary,  designated  pur- 
suant to  the  rules  of  the  fund.  At  the  direction  of  the  beneficiary,  the 
amount  will  be  paid  in  a  lump-sum,  or  in  periodic  payments  of  at 
least  $100,  or  used  to  buy  an  annuity  contract.  The  total  amount  in 
the  account  must  be  distributed  to  the  beneficiary  within  10  years 
after  the  participant's  death. 

A  participant  (or  his  beneficiary)  is  to  be  taxed  on  receiving  a 
payment  from  the  central  fund  in  the  same  manner  as  if  he  had  re- 
ceived the  payment  from  a  qualified  trust.  The  participant  or  bene- 
ficiary is  not  to  be  taxed  upon  the  purchase  of  an  annuity  contract 
by  the  fund  from  a  qualified  insurance  carrier,  but  is  to  be  taxed  when 
the  annuity  payments  are  made.  In  addition,  the  provisions  of  section 
2039(c)  and  2517  of  the  Code  will  not  apply  to  accounts  with  the 
central  fund. 

If  a  participant  in  the  fund  obtains  employment  with  another  em- 
ployer registered  with  the  fund,  he  may  request  that  the  amount  in 
his  account  be  paid  to  the  qualified  plan  of  his  new  employer.  A  re- 
quest for  transfer  must  be  made  within  one  year  after  the  person  be- 
comes a  participant  in  a  qualified  plan  maintained  by  this  employer,  or 
one  year  after  the  new  employer  registers  with  the  plan,  whichever  is 
later.  With  the  consent  of  the  new  employer,  the  central  fund  is  to 
transfer  the  amount  credited  to  the  participant's  account  to  the  new 
employer's  plan,  to  purchase  benefits  under  the  plan.  (Because  the 
status  of  each  employee  under  a  plan  may  be  different,  depending  upon 
his  age  and  the  status  and  terms  of  the  plan,  it  is  expected  that  an 
em  plover  may  consent  on  a  case-by-case  basis  with  respect  to  transfers 
from  the  fund  to  his  qualified  plan,  but  the  consent  must  not  violate 
the  nondiscrimination  rules  that  govern  qualified  plans.)  It  is  intended 
that  the  actuarial  value  of  the  benefits  purchased  be  equal  to  the 
amount  transferred  from  the  central  fund;  it  is  also  intended  that  the 
benefits  purchased  be  immediately  vested.  The  transfer  from  the  cen- 
tral fund  to  a  qualified  plan  is  not  to  be  taxable  to  the  participant. 

Tax-free  "rollover"  for  transfers  between  qualified  plans. — The 
committee's  bill  also  facilitates  the  reinvestment  for  retirement  pur- 
poses of  amounts  received  from  a  prior  employer's  qualified  plan. 
Under  the  bill,  an  employee  may  receive,  tax-free,  a  complete  distribu- 
tion of  his  interest  from  a  qualified  retirement  plan,  if  he  reinvests 
the  full  amount  of  the  assets  received  in  another  qualified  plan  or  in 
the  central  portability  fund  within  60  days  after  receipt.  (However, 
amounts  equal  to  the  employee's  voluntary  nondeductible  contributions 
to  the  plan  need  not  be  r  einvested  with  another  plan.) 

To  prevent  avoidance  of  the  restrictions  on  self-employed  plans, 
proprietary  employee  plans,  and  individual  retirement  accounts,  the 
bill  limits  the  rollover  in  these  cases.  The  rollover  is  not  available  for 
transfers  of  amounts  from  an  H."R.  10  plan  with  respect  to  a  person 
who  has  been  sel f -employed  under  the  plan.  Similarly,  the  rollover  is 
not  available  for  transfer  of  amounts  with  respect  to  a  person  who  has 
been  a  proprietary  employee  under  the  plan.  The  rollover  is  available 
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for  amounts  transferred  from  a  qualified  plan  to  an  individual  retire- 
ment account  (except  for  transfers  by  self-employed  and  proprietary 
employees  as  discussed  above)  and  for  transfers  from  one  individual 
retirement  account  to  another.  However,  the  rollover  is  not  available 
for  transfers  from  an  individual  retirement  account  to  any  other  type 
of  plan. 

The  tax-free  rollover  is  only  available  with  respect  to  complete  dis- 
tributions of  an  employee's  interest  in  a  qualified  plan  that  occur 
within  a  12-month  period  after  termination  of  employment.  There- 
fore, the  employee  must  receive  the  total  amount  of  his  account  in  the 
plan  of  his  former  employer  within  that  12-month  period  and  must 
recontribute  any  amount  received  within  60  days  of  receipt. 

If  the  employee  does  not  receive  the  full  amount  of  his  account  from 
the  plan  of  his  former  employer  within  60  days,  he  may  contribute 
this  to  another  plan  or  to  the  central  fund  in  anticipation  that  he  will 
receive  a  distribution  of  the  entire  amount  of  his  account.  However,  if 
he  is  uncertain  about  whether  he  will  ultimately  receive  the  full  amount 
of  his  account,  it  is  intended  that  he  may  contribute  the  cash  received 
to  the  central  portability  fund.  If  it  turns  out  that  the  full  amount  is 
not  distributed  within  a  year,  he  will  be  taxed  in  the  year  of  receipt 
on  the  amount  he  received,  and  any  amount  contributed  to  the  central 
portability  fund  must  be  repaid  to  him. 

Registration  with  Social  Security. — The  committee  understands 
that,  upon  retirement,  employees  who  frequently  changed  employ- 
ment during  their  working  years  may  have  difficult  problems  in  locat- 
ing their  former  employers  and  the  retirement  plans  in  which  they 
may  have  vested  benefits.  At  times,  this  results  from  their  former  em- 
ployers (or  the  plans)  having  changed  name  or  address,  or  having 
merged  with  other  organizations.  At  other  times,  the  employees  them- 
selves may  not  have  been  able  to  maintain  the  records  needed  to  en- 
able them  to  contact  their  former  employers.  Alternatively,  they  may 
have  forgotten  that  they  had  vested  lights  in  plans  with  former 
employers. 

To  resolve  this  problem,  the  committee's  bill  provides  that  the  Social 
Security  Administration  is  to  maintain  records  of  the  retirement 
plans  in  which  individuals  have  vested  benefits,  and  is  to  provide  this 
information  to  plan  beneficiaries. 

The  bill  requires  retirement  plans  to  file  an  annual  statement  with 
the  Secretary  of  the  Treasury  regarding  individuals  who  have  a  right 
to  a  deferred  vested  benefit  in  the  plan  and  who  have  terminated 
employment  with  the  employer  who  maintains  the  plan.  The  Secre- 
tary of  the  Treasury  will  provide  this  information  to  the  Secretary 
of  Health,  Education  and  Welfare;  in  this  way  it  is  contemplated 
that  the  statement  can  be  filed  together  with  other  statements  filed 
with  the  Secretary  of  the  Treasury. 

The  annual  statement  must  be  made  by  each  qualified  pension,  profit- 
sharing,  stock  bonus,  or  annuity  plan,  and  pension  plans  operated  by 
Federal.  State,  and  local  governments.  The  statement  must  include  the 
name  and  taxpayer  identification  number  (generally  the  Social  Secu- 
rity number)  of  every  individual  who  has  terminated  employment  in 
the  year  for  which  the  statement  is  filed  and  who  has  a  right  to  a  de- 
ferred vested  benefit  in  the  plan.  The  statement  also  must  include  any 
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other  information  required  by  the  Secretary  of  the  Treasury,  such  as 
the  amount  of  the  individual's  deferred  vested  benefits  in  the  plan. 
However,  the  statement  need  not  include  information  about  persons 
who  terminated  employment  if  they  received  retirement  benefits,  such 
as  annuities,  from  the  plan  during  the  year  of  termination.  In  addition, 
if  a  plan  has  filed  an  annual  statement  at  any  time,  it  must  notify  the 
Secretary  of  the  Treasury  of  any  change  of  name  or  address,  any  plan 
termination,  or  any  merger  or  consolidation  with  any  other  plan. 

Upon. the  request  of  the  participant  (and  in  accord  with  regula- 
tions),the  Social  Security  Administration  will  furnish  him  any  infor- 
mation which  it  has  relating  to  his  vested  retirement  plan  benefits.  In 
addition,  when  a  person  applies  for  Social  Security  retirement,  dis- 
ability, death,  or  hospital  insurance  benefits,  on  determining  whether 
these  benefits  are  due  the  Social  Security  Administration  will  also 
inform  the  claimant  of  any  information  which  it  has  relating  to  the 
vested  retirement  plan  benefits  of  the  worker  whose  wages  form  the 
basis  of  the  claim. 

These  provisions  will  take  effect  in  years  beginning  after  the  date 
of  enactment  of  this  bill.  However,  the  bill  provides  that,  before  the 
effective  date  of  the  registration  provisions,  the  Secretary  of  the 
Treasury  is  also  to  receive  reports  relating  to  the  vested  retirement 
benefits  of  any  person  who  has  terminated  his  employment  with  the 
employer. 

Effective  date 

The  effective  dates  of  both  the  provisions  regarding  the 
central  portability  fund  and  the  provisions  relating  to  the  tax-free 
rollover  are  taxable  years  beginning  after  December  31,  1974.  The  ef- 
fective date  of  the  Social  Security  Administration  provisions  is  tax- 
able years  beginning  after  the  effective  date  of  this  bill. 

Revenue  effect 

The  revenue  effect  of  the  central  portability  fund  provisions,  the 
tax-free  rollover  provisions,  and  the  Social  Security  Administration 
registration  is  expected  to  be  negligible. 

F.  Plan  Termination  Insurance 

(Sees.  401  through  482  of  the  bill  and  sees.  162,  401,  and  4981 

of  the  Code) 

Presen  t  law 

Present  law  does  not  require  pension,  profit-sharing,  etc.,  plans  to 
insure  their  liabilities. 

General  reasons  for  change 

If  a  pension  plan  terminates,  for  example,  because  of  a  closing  of 
operations  or  a  sale  of  assets  by  the  employer,  employees  who  are  pen- 
sion plan  participants  may  receive  nothing  or  receive  less  than  they 
had  expected  if  their  rights  arc  not  fully  funded  at  the  time  of  the 
termination.  The  classic  illustration  of  this  danger  resulted  from  the 
closing  of  the  Studebaker  plant  at  South  Bend.  Indiana,  when  some 
4,000  employees  between  the  ages  of  40  and  GO  received  only  approx- 
imately L5  percent  of  their  vested  benefits  although  the  plan's  vesting 
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was  fairly  generous  and  the  funding  would  apparently  have  been 
adequate  had  the  plant  remained  in  operation. 

A  joint  study  by  the  Treasury  Department  and  the  Department  of 
Labor  indicates  that  there  were  683  plan  terminations  in  the  first 
seven  months  of  1972  that  were  reported  to  the  Internal  Revenue 
Service.1  These  terminations  resulted  in  the  loss  of  benefits  with  a 
present  value  of  some  $20  million,  by  about  8,400  pension  claimants 
(participants,  retirees,  and  beneficiaries)  in  293  of  the  terminated 
plans.  The  average  loss  of  benefits  for  claimants  amounted  to  $2,400. 
About  $11  million  of  the  total  losses  were  suffered  by  3,100  claimants 
who  were  retired,  eligible  for  retirement,  or  vested  in  their  benefits. 
Their  losses  averaged  $3,600  per  person.2 

On  the  average,  retirees  and  beneficiaries  lost  42  percent  of  the  value 
of  their  current  pensions,  participants  eligible  for  retirement  lost  57 
percent  of  the  value  of  their  benefits  (one-tenth  of  them  lost  their  en- 
tire benefits),  participants. who  were  fully  vested  but  not  yet  eligible 
for  retirement  lost  65  percent  of  the  value  of  their  benefits  (two-fifths 
of  them  lost  their  entire  benefits) ,  and  former  employees  with  deferred 
vested  benefits  lost  97  percent  of  the  value  of  their  benefits.3 

This  survey  did  not  take  into  account  the  extent,  if  any,  to  which 
employees  left  the  employer  before  their  rights  to  benefits  vested, 
during  the  year  or  so  before  formal  termination  of  the  plans.  It  was 
suggested  to  the  committee  during  the  hearings 4  that  sometimes 
formal  plan  terminations  are  delayed  while  employees  are  laid  off  to 
reduce  the  aggregate  amount  of  liabilities,  by  allowing  forfeitures, 
thus  increasing  the  benefits  of  those  who  remain. 

The  data  thus  far  published  from  the  Treasury-Labor  study  covers 
a  short  period  (only  7  months)  and  there  is  no  indication  that  this 
period  is  representative  of  the  past  or,  more  importantly,  of  what  may 
fairly  be  expected  for  the  future.  Nevertheless,  as  imprecise  as  these 
data  may  be,  they  are  the  best  available  starting  point  in  estimating 
the  magnitude  of  the  losses  that  might  be  expected  for  the  future. 

On  the  one  hand,  it  is  noted  that  only  0.04  percent  of  all  pension 
plan  participants  suffered  any  losses  (both  vested  and  unvested)  dur- 
ing this  period.  Also,  on  the  basis  of  the  losses  suffered  by  retirees  and 
their  beneficiaries,  participants  eligible  for  immediate  retirement,  par- 
ticipants with  vested  benefits  and  former  employees  with  vested  bene- 
fits, it  is  frequently  estimated  that  public  losses  covered  by  the  insur- 
ance program  would  approximate  $18-20  million  a  year.  On  the  other 
hand,  it  is  noted  that,  in  the  Studebaker  case  alone,  more  than  4,000 
participants  age  40  to  60  lost  $14  million  (then  current  value)  of  vested 
benefits — about  85  percent  of  the  then  current  value  of  their  vested 
benefits.5  Also,  if  0.04  percent  of  participants  lost  benefits  on  account 
of  terminations  in  only  7  months,  then  perhaps  one-quarter  to  one- 
third  of  a  million  participants  may  lose  benefits  over  20  years. 


1  Department  of  the  Treasury  and  Department  of  Labor,  Study  of  Pension  Plan  Termi- 
nations. 1972 — Interim  Report,  February,  1973  ;  p.  2. 

2  Treasury-Labor  Study,  op.  tit.,  p.  18. 

3  Treasury-Labor  Study,  op.  tit.,  d.  23. 

4  See  testimony  of  Prof.  Merton  Bernstein,  June  4,  1973. 

5  Hearings  on  Private  Pension  Plans  before  the  Subcommittee  on  Fiscal  Policy  of  the 
•Toint  Economic  Committee,  89th  Cong..  2d  Sess..  pp.  103-106  (Clifford  M.  MacMillan. 
Vice  President,  Studebaker  Corp.)  and  123  (Willard  Solenberger.  Assistant  Director  of 
the  Social  Security  Department,  UAW).  Also  other  workers  under  40  lost  some  unspecified 
amount  of  vested  benefits. 
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With  a  strengthening  of  funding  requirements,  plan  participants 
would  be  more  assured  of  receiving  their  full  vested  benefits  upon  the 
termination  of  a  plan.  Nevertheless,  so  long  as  the  new  funding  re- 
quirements do  not  (and  could  not,  as  a  practical  matter)  provide  for 
immediate  funding  of  all  unfunded  vested  liabilities,  including  past 
service  liabilities  and  "actuarial  deficiencies",  plan  participants  will  be 
endangered  by  premature  plan  terminations. 

To  deal  with  these  problems,  the  committee  bill  requires  that  pen- 
sion plan  benefits  be  insured  up  to  specified  limits  (in  general,  not 
more  than  the  lesser  of  $750  per  month  or  50  percent  of  wages).  The 
bill  creates  a  corporation,  the  Pension  Benefit  Guaranty  Corporation, 
to  administer  the  insurance  program  and  set  premium-type  taxes 
(initially,  the  tax  rates  are  to  be  50  cents  or  70  cents  per  participant 
per  year).  It  is  expected  that  treating  the  insurance  charges  as  taxes, 
rather  than  premiums,  will  greatly  reduce  the  costs  of  collection. 

Several  provisions  are  designed  to  protect  against  abuse,  among 
them  are:  (1)  no  coverage  for  benefit  improvements  put  into  effect 
in  the  3  years  before  the  plan  fails  and  (2)  residuary  liability  on  an 
employer  for  a  portion  of  any  losses  incurred  by  the  insurance  system 
on  account  of  failure  of  his  plan.  A  higher  premium  rate  is  established 
for  those  who  wish  to  avoid  this  residuary  liability,  but  the  insur- 
ance then  would  not  cover  benefit  improvements  from  plan  amend- 
ments put  into  effect  in  the  5  years  before  the  plan  fails. 

Different  premium  tax  rates  are  to  be  permitted  ultimately  in  the 
case  of  multiemployer  plans. 

Explanation  of  p  ro  v  is  ion  s 

Administering  agency. — To  administer  the  insurance  of  employee 
benefits,  the  committee  bill  (sec.  402  of  the  bill)  creates  a  Pension 
Benefit  Insurance  Fund,  to  be  administered  by  a  federal  government 
corporation  known  as  the  Pension  Benefit  Guaranty  Corporation 
(sec.  401  of  the  bill) .  This  Corporation  is  to  be  governed  by  a  board  of 
directors  consisting  of  the  Secretaries  of  Commerce,  Labor,  and  Treas- 
ury. The  Secretary  of  the  Treasury  is  to  be  the  chairman  of  this  board 
of  directors  unless  the  board  should  decide  to  appoint  another  chair- 
man. The  Secretary  of  Labor  is  to  have  the  Corporation's  bylaws  pub- 
lished in  the  Federal  Register  not  less  often  than  annually. 

To  facilitate  the  carrying  out  of  the  duties  of  the  Corporation,  the 
committee  intends  that  the  Corporation  and  the  Internal  Revenue- 
Service  coordinate  their  requirements  as  to  any  forms  that  are  re- 
quired by  either  of  those  agencies,  that  either  agency  notify  the  other 
of  any  actions  taken  (or,  generally,  proposed  to  be  taken)  with  re- 
spect to  a  pension  plan  or  trust,  and  that  other  relevant  information 
(such  as  W-2  forms  filed  by  employers  or  sec.  6103  disclosure  of  tax 
return  data)  be  made  available  by  the  Service  under  regulations  to  the 
Corporation. 

Plans  covered, — Pension  plans  (under  sec.  401(a))  and  employees' 
annuity  plans  (under  sec.  404(a)(2))  that  are  uqualified,?  for  the 
special  tax  treatment  granted  certain  emplovee  benefit  plans  under 
the  Internal  Revenue  Code  at  any  time  after  December  31,  1974,  must 
participate  in  the  insurance  program  (sec.  421  of  the  bill).  For  these 
purposes,  a  successor  plan  (i.e.,  a  plan  for  substantially  the  same  em- 
ployees, which  provides  substantially  the  same  benefits)  is  to  be 
treated  as  the  continuation  of  a  predecessor  plan.  This  type  of  con- 
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tinuation  may  arise,  for  example,  when  a  plan  of  one  employer  is 
merged  into  another  plan  of  that  employer  (with  or  without  a  reor- 
ganization involving  the  employer)  or  is  merged  into  a  multiemployer 
plan. 

Excluded  from  participation  in  the  insurance  program  are :  money 
purchase,  profit-sharing,  and  stock  bonus  plans;  government  plans; 
and  (under  certain  circumstances)  church  plans. 

Money  purchase,  profit-sharing,  and  stock  bonus  plans  are  excluded 
from  the  insurance  program  since  they  generally  are  characterized 
by  some  type  of  promise  with  regard  to  contributions  and  no  promise 
with  regard  to  benefits — the  participant  is  merely  entitled  to  benefits 
determined  by  reference  to  his  own  account.  Since  no  particular  bene- 
fits are  promised  in  these  cases  there  appears  to  be  no  appropriate 
amount  to  insure.  A  collective  bargaining  plan  where  defined  benefits 
are  determined  under  a  process  in  which  the  employers  in  the  aggregate 
have  a  voice  (e.g.,  under  sec.  302(c)  (5)  (B)  of  the  Labor  Management 
Relations  Act  of  1947,  where  employers  are  required  to  have  a  sub- 
stantial voice)  in  the  determination  of  the  forms  and  levels  of  bene- 
fits, is  not  to  be  treated  as  a  money  purchase  plan  for  these  purposes 
(in  the  insurance  provisions,  and  elsewhere  under  the  committee  bill 
where  distinctions  are  made  between  defined  benefit  plans  and  money 
purchase  or  other  kinds  of  defined  contributions  plans),  even  though 
the  collective  bargaining  agreement  may  specify  only  the  level  of 
employer  contributions  into  the  plan.  Thus,  these  collective  bargaining 
plans  are  covered  by  the  insurance  program. 

In  the  case  of  government  plans,  it  is  believed  that  the  ability  of 
the  governmental  entities  to  fulfill  their  obligations  to  employees 
through  their  taxing  powers  is  an  adequate  substitute  for  termina- 
tion insurance. 

At  the  option  of  an  exempt  church  (or  of  a  convention  or  associa- 
tion of  churches),  plans  covering  its  employees  may  be  included  in 
the  insurance  coverage.  The  committee  is  concerned  that  the  examina- 
tions of  books  and  records  that  may  be  required  in  any  particular  case 
as  part  of  the  careful  and  responsible  administration  of  the  insurance 
system  might  be  regarded  as  an  unjustified  invasion  of  the  confidential 
relationship  that  is  believed  to  be  appropriate  with  regard  to  churches 
and  their  religious  activities.  However,  if  the  church  itself  has  deter- 
mined to  consent  to  such  examinations,  to  the  premium  tax  payments, 
and  to  the  contingent  employer  liabilities,  then  it  may  elect  to  have 
the  insurance  program  apply  to  its  plan  or  plans.  The  Corporation  is 
to  prescribe  the  manner  and  time  of  the  elections. 

The  insurance  system  is  to  apply  to  a  church  plan,  even  in  the 
absence  of  such  an  election,  if  the  plan  is  only  for  employees  of  the 
church's  unrelated  trades  or  businesses,  or  if  the  plan  is  a  multiem- 
ployer plan  and  one  of  the  employers  in  the  plan  is  not  a  church. 

Benefits  covered. — In  general,  the  insurance  under  the  bill  covers 
vested  benefits,  but  not  more  than  $750  per  month  and  not  more  than 
50  percent  of  wages  (sec.  422).  This  limitation  is  placed  on  the  in- 
surance coverage  because  the  insurance  is  not  intended  as  a  full 
replacement  of  a  pension  plan,  but  rather  as  covering  the  basic  retire- 
ment benefits  provided  under  it.  However,  in  practice,  it  is  expected 
that  this  will  fully  cover  the  great  bulk  of  all  benefit  payments.  In 
addition,  there  is  an  advantage  in  not  fully  covering  all  pension  bene- 
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fits  in  that  this  encourages  those  receiving  the  larger  benefits,  and 
who  often  are  in  a  management  position,  to  see  to  it  that  there  is  ade- 
quate funding  of  the  pension  plan. 

In  addition  to  vested  benefits,  the  insurance  covers  such  ancillary 
benefits  as  the  plan  may  provide  (of  the  type  and  to  the  extent  that 
the  plan  could  do  so  without  losing  qualified  status)  which  the  par- 
ticipant or  his  beneficiaries  would  be  entitled  to  upon  the  occurrence 
of  a  specified  contingency.  Thus  the  insurance  protection  is  to  be  com- 
prehensive. The  insurance  is  to  cover  the  current  value  of  the  benefit 
and  not  necessarily  the  form  of  the  benefit.  For  example,  if  the  insur- 
ance covers  a  disability  policy,  under  the  insurance  coverage  there 
might  be  distributed  to  the  beneficiary  (if  the  plan  fails)  the  current 
value  of  that  policy.  Similarly,  the  insurance  of  a  basic  annuity  could 
be  paid  out  in  the  form  of  a  lump  sum,  an  annuity  contract  from  an 
insurance  carrier,  or  periodic  annuity  payments. 

As  a  way  of  applying  the  $750-50  percent  limitations  to  the  ancillary 
benefits,  the  bill  provides  that  the  actuarial  value  of  the  entire  package 
of  insured  benefits  is  not  to  exceed  the  actuarial  value  of  a  monthly  ben- 
efit in  the  form  of  a  life  annuity  (with  no  ancillary  benefits)  commenc- 
ing at  age  65,  equal  to  the  lesser  of  $750,  or  50  percent  of  the  employee's 
average  monthly  wage  during  his  highest  paid  5  years  of  employment.6 

In  order  to  take  into  account  inflation  and  the  possibility  of  increases 
in  costs  of  living,  the  $750-per-month  maximum  is  to  be  adjusted  ac- 
cording to  changes  in  the  contribution  and  benefit  base  for  Social  Se- 
curity.7 This  adjustment  is  to  bear  the  same  ratio  to  the  $750-per-month 
initial  maximum  as  the  Social  Security  contribution  and  benefit  base 
for  the  year  the  plan  terminates  bears  to  the  base  for  1974.  So,  if  the 
base  in  the  year  the  plan  terminates  were  to  be  $13,200  (an  increase  of 
about  4.8  percent  over  the  1974  base  of  $12,600) ,  then  the  maximum  in- 
sured annuity  would  be  $786  per  month  (an  increase  of  about  4.8  per- 
cent over  the  1974  base  of  $750  per  month) . 

To  prevent  avoidance  of  the  limitations  by  including  an  individual 
in  two  or  more  plans,  this  maximum  limitation  is  also  to  apply  to  all 
payments  by  the  Corporation  with  respect  to  a  participant,  inclusive 
of  all  types  of  benefits  and  numbers  of  plans  in  which  he  participated. 
For  example,  the  benefits  of  a  participant  entitled  to  retirement  bene- 
fits under  plans  of  two  unrelated  employers  would  be  guaranteed  only 
to  the  extent  of  the  $750-per-month  limitation,  even  though  the  partici- 
pant had  insured  vested  benefits  of  $500  oer  month  under  each  of  these 
plans  (or  $1,000  per  month  combined) .  If  one  plan  were  to  fail  with  no 
assets  available  for  pavment  of  this  benefit,  the  insurance  system 
would  pay  $500  per  month  (or  its  equivalent).  If  the  second  plan  were 
then  to  fail  with  no  assets  available  for  payment  of  this  benefit,  the 
insurance  system  would  cover  only  $250  per  month  of  the  vested  bene- 
fits under  the  second  plan. 

In  order  to  prevent  abuse  of  the  insurance  system,  the  committee  bill 
provides  that  the  insurance  is  not  to  cover  benefits  arising  from  a  plan 

"Under  this  rule,  for  exnmple.  a  rierhr  to  receive  $750  ner  month  hocrinnincr  nt  ape  60 
would  he  less  thnn  fully  insured,  since  It  exceeds  the  value  of  a  right  to  receive  $750 
per  month  hoffinninpr  nt  ace  65.  M   ,  . 

•  UiHer  section  230  of  thP  SoHnl  Security  Act  (42  TT«r  4»0>.  ns  amended  hv  sec- 
tion 202(h)  of  Public  Lnw  92-336  and  see.  203(c)  of  Puhlic  Law  93-60,  the  contribution 
and  henefit  hnse  for  1074  is  to  be  $12  600.  and  is  to  he  adjusted  in  multiples  of  $300 
in  proportion  to  changes  in  average  taxable  wages. 
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or  amendment  put  into  effect  less  than  36  months  before  the  plan  fails. 
The  committee  was  concerned  that  otherwise  there  might  be  a  tempta- 
tion to  increase  benefits  irresponsiblly.8 

The  time  a  plan  has  been  in  effect  is  to  include  for  this  purpose  the 
time  a  predecessor  plan  was  in  effect.  For  these  purposes,  a  plan  or 
amendment  is  treated  as  having  been  put  into  effect  on  the  later  of  the 
date  it  is  adopted  or  the  effective  date  of  the  plan  or  amendment. 

If,  under  the  plan,  benefits  depend  on  the  participant's  wages  and 
the  participant  receives  a  raise,  the  resulting  increase  in  benefits  is  not 
considered  as  arising  from  a  plan  amendment.  However,  a  scheduled 
future  raise  in  benefits  (or  a  future  cost-of-living  increase  in  benefits) 
is  to  be  treated  as  arising  from  a  plan  amendment.  In  effect,  the  insured 
benefits  are  to  be  calculated  in  accordance  with  the  facts  as  of  the  time 
the  plan  fails,  but  are  not  to  exceed  what  would  have  been  available 
under  the  plan  provisions  and  benefit  schedule  in  effect  36  months 
earlier. 

For  example,  suppose  that  A  begins  to  participate  in  a  plan  in  1980 
and  that  the  plan  fails  in  2000.  In  1998,  the  formula  for  calculating 
benefits  is  changed  from  1.5  percent  of  high  5-year  average  wages 
times  years  of  service,  to  1.6  percent  of  high  3-year  average  wages 
times  years  of  service.  Also,  suppose  that  A  receives  a  raise  in  1998. 
In  this  case,  since  the  changes  from  1.5  percent  to  1.6  percent  and  from 
high-five  to  high-three  were  adopted  less  than  36  months  before  the 
plan  failed,  the  insured  benefits  would  be  calculated  on  the  basis  of  1.5 
percent  and  the  high-five  years.  However,  since  in  this  hypothetical  the 
pre-1997  rules  would  take  wage  raises  into  account,  the  1998  wage  rate 
would  be  used  in  computing  the  hig-h-five  average. 

As  indicated  below  (under  Effective  date),  the  insurance  system 
covers  losses  of  plans  failing  after  December  31,  1977.  This  postponed 
effective  date  is  to  allow  the  build-up  of  a  fund  out  of  which  to  pay 
the  claims  and  also  to  gain  experience  in  determining  the  appropriate 
premium  tax  rate. 

Benefits  under  plans  and  amendments  put  into  effect  before  Janu- 
ary 1, 1973,  are  to  be  covered  in  full  in  the  case  of  plan  failures  occur- 
ring after  December  31, 1977.  Benefit  increases  and  plans  put  into  effect 
after  December  31,  1972  (in  the  case  of  plan  failures  occurring  after 
December  31,  1977),  are  to  be  covered  in  full  after  6  vears,  covered  to 
the  extent  of  80  percent  after  5  years,  to  the  extent  of  60  percent  after 
4  years,  and  to  the  extent  of  40  percent  after  3  years.  These  limits, 
relating  to  the  time  the  plan  and  its  amendments  have  been  in  effect, 
are  to  be  applied  before  the  limitations  discussed  above  (the  $750-per- 
month  or  50-percent-of- wages  limit  and  the  treatment  of  several  plans 
as  one  plan). 

Under  the  bill,  to  encourage  at  least  minimum  funding,  the  amount 
of  benefits  otherwise  payable  by  the  insurance  Corporation  to  an 
owner-employee  9  or  a  proprietary  employee  10  is  to  be  reduced  but 


8  See  Employer  liability,  below,  for  a  discussion  of  contingent  employer  liability  for 
insurance  system  losses  and  for  the  circumstances  under  which  a  60-month  waiting 
period  is  to  be  substituted  for  this  36-month  period. 

9  An  owner-employee,  in  an  "H.R.  10  plan",  is  a  sole  proprietor  or  a  partner  with  a 
greater  than  10-percent  interest  in  capital  or  profits  (sec.  401(c)  (3) ). 

10  A  proprietary  employee  (discussed  in  I.  Limits  on  Contributions,  below)  is  a 
2-percent  owner  of  a  corporation,  where  those  2-percent  owners'  accrued  benefits  in  the 
plan  have  an  aggregate  present  value  of  more  than  25  percent  of  the  present  value  of 
all  benefits  in  the  plan. 
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only  by  his  fro  rata  share  of  any  accumulated  funding  deficiency  11  of 
the  plan  at  the  time. the  plan  terminates.  This  is  the  same  amount  on 
which  a  5  percent  excise  tax  applies  because  of  under-minimum  fund- 
ing. The  deficiency,  in  such  a  case,  is  to  be  allocated  among:  the  owner- 
employees  (or  proprietary  employees)  in  proportion  to  their  benefits 
otherwise  payable  from  the  insurance  fund.  This  limitation  is  to  be 
applied  to  anyone  who  is  an  owner-employee  (or  proprietary  em- 
ployee) at  any  time  during  the  plan  year  in  which  the  plan  terminates, 
or  during  any  of  the  three  next  preceding  plan  years. 

The  committee  bill  generally  covers  accrued  benefits  of  qualified 
plans  (and  certain  types  of  employees'  annuity  plans  under  sec.  404(a) 
(2) ) .  If  a  plan  ceases  to  be  qualified  or  ceases  to  meet  the  requirements 
of  section  404(a)  (2)  ,  then  the  insurance  guarantee  is  not  to  apply  to 
any  benefits  accrued  after  the  date  the  Internal  Revenue  Service 
issues  a  notice  that  the  plan  has  ceased  to  qualify  or  to  meet  the  appro- 
priate requirements.  If  this  cessation  of  preferred  status  results  from 
an  amendment  to  the  plan,  then  the  insurance  guarantee  can  be  ap- 
plied to  post-notice  accrued  benefits  if  the  amendment  is,  as  of  the 
date  it  was  first  effective,  revoked  or  amended  to  comply  with  the 
requirements. 

Allocation  of  assets. — To  protect  against  evasion  of  the  above- 
described  limits  on  insurnnce  benefits  by  use  of  pension  fund  assets  to 
first  pay  uninsured  benefits  (e.g.,  those  resulting  from  recent  amend- 
ments, those  exceeding  the  50-nercent  or  $750-per-month  limits,  or 
those  which  would  be  reduced  because  of  an  accumulated  funding 
deficiency)  the  committee  bill  (sec.  4*4)  sets  forth  an  order  of  priori- 
ties for  allocation  of  plan  assets  on  failure  of  the  plan.  Plan  assets  are 
to  be  allocated,  in  order,  to  voluntary  contributions  of  employees, 
mandatory  contributions  of  employees,  benefits  "in  pay  status"  for  at 
least  three  years,  and  insured  benefits  (other  than  those  falling  into 
any  of  the  prior  categories).  Where  all  these  categories  could  be  paid 
in  full  from  plan  assets,  there  would  be  no  insurance  corporation  losses. 
Any  remaining  assets  would  then  be  allocated  under  any  order  of 
priorities  that  would  allow  the  entire  allocation  to  meet  the  antidis- 
crimination requirements. 

The  assets  to  be  so  allocated  are  those  that  are  available  for  the 
payment  of  benefits ;  i.e.,  net  of  investment  liabilities  such  as  mort nacres 
or  commercial  borrowings  that  may  have  been  made  in  order  to  provide 
needed  liquidity  or  to  permit  additional  investments. 

Accrued  benefits  derived  from  voluntary  contributions  of  employees 
(and  the  plan  assets  represented  by  the  contributions)  are  to  be  treated 
;is  being;  under  separate  nlans  which  are  not  subiect  to  these  insurance 
provisions  (this  allocation  section  authorizes  them  to  be  set  aside 
fu  st,  in  the  event  of  failure  of  a  plan) . 

The  second  priority  of  allocations  is  for  mandatorv  contributions 
of  employees — the  amounts  contributed  to  the  plan  by  the  participants, 
which  amounts  are  renuired  as  a  condition  of  participation  in  the 
plan,  or  in  order  to  obtain  benefits  under  the  plan  attributable  to 
employer  contributions.  The  mandatorv  contributions  are  to  be  offset 

11  In  treneral,  an  accumula ted  funding  deficiency  is  the  shortfall  in  emplover  contribu 
Hons  compared   to  the  minimum   the  employer  should  have  contributed   to  the  plans. 
(See  D.  Fundinp,  above.) 
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by  the  amounts  paid  to  the  employee  under  the  plan  prior  to  the  plan's 
failure.  If  the  assets  are  insufficient  to  cover  all  the  mandatory  contri- 
butions, they  are  to  be  allocated  among  the  participants  in  the  same 
proportion  as  the  mandatory  contributions  of  the  participants. 

After  the  allocations  of  voluntary  and  mandatory  contributions, 
any  remaining  assets  are  to  be  allocated  to  participants  who  began 
receiving  benefits  at  least  three  years  before  the  plan  failure  (without 
regard  to  the  $750  and  50  percent  limitations).  This  allocation  is  to 
be  in  accordance  with  the  value  (as  of  the  date  the  plan  fails)  of  the 
remaining  benefits  of  each  participant,  at  the  benefit  level  in  effect 
36  months  before  the  date  the  plan  failed.  In  other  words,  increases 
in  benefit  levels  during  this  36-month  period  are  not  to  receive  this 
priority  status.  (Of  course,  those  increases  could,  if  appropriate,  be 
paid  under  one  of  the  other  allocation  priority  categories.)  As  with 
mandatory  contributions,  if  there  are  insufficient  assets  to  meet  these 
obligations,  the  assets  available  for  this  priority  level  are  to  be  allo- 
cated pro  rata  in  proportion  to  the  present  values  of  the  benefits  at 
this  priority  level. 

The  next  priority  category  is  for  other  benefits  guaranteed  under 
this  pension  insurance  system.  If  the  plan's  assets  are  insufficient  for 
this  purpose,  they  are  to  be  allocated  pro  rata  in  proportion  to  these 
other  guaranteed  benefits. 

As  indicated  above,  assets  remaining  after  this  allocation  are  to 
be  allocated  in  accordance  with  the  plan's  provisions,  to  the  extent 
that,  together  with  the  priority  category  allocations,  they  conform 
to  the  antidiscrimination  requirements  of  the  Internal  Revenue  Code. 

Recapture  of  certain  payments. — In  order  to  prevent  the  use  of 
lump-sum  or  other  preferential  distributions  to  evade  the  above- 
described  limitations,  the  Corporation  is  authorized  to  recapture  all 
or  part  of  any  distributions  which  commenced  within  the  3-year  period 
immediately  preceding  the  failure  of  the  plan  (sec.  445).  If  a  lump- 
sum distribution  was  made  more  than  3  years  before  the  plan's  fail- 
ure, or  an  annuity  or  similar  series  of  distributions  began  more  than 
3  years  before  the  plan's  failure,  then  those  distributions  are  not  to 
be  recaptured  under  this  provision. 

Even  though  the  distributions  began  during  this  3-year  period, 
they  are  not  to  be  recaptured  if  (1)  they  were  made  on  account  of  the 
participant's  death,  (2)  the  participant's  death  occurred  before  the 
plan's  termination,  even  though  the  distributions  did  not  relate  to  the 
participant's  death,  or  (3)  the  distributions  were  made  on  account  of 
the  participant's  disability  and  the  participant  is  eligible  to  receive 
disability  benefits  under  the  social  security  laws. 

If  none  of  these  exceptions  apply  then  the  distributions  to  be  re- 
captured are  the  amounts  actually  received  by  any  person,  reduced  by 
the  sum  of  (1)  the  amounts  the  participant  would  have  received  during 
this  period  if  he  had  elected  to  receive  his  interest  as  a  straight  annuity 
beginning  at  age  65  (adjusted  by  actuarial  values)  and  (2)  the  amount 
by  which  the  present  value  of  that  participant's  insured  benefits  exceed 
his  pro  rata  share  of  the  insurance  Corporation's  total  liability  on 
account  of  the  plan's  failure. 

Since  the  distributions  to  be  recovered  in  this  case  presumably  would 
have  been  taxed  to  the  recipient  in  the  years  when  they  were  paid,  the 
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recipient,  upon  payment  of  the  recovery  to  the  insurance  Corporation, 
is  to  be  permitted  to  file  amended  tax  returns  for  those  years.  In  order 
to  permit  such  amended  tax  returns,  the  statute  of  limitations  for  any 
such  year  is  not  to  expire  until  1  year  after  the  recovery  by  the  in- 
surance Corporation. 

Establishment  of  Fund  (premiums,  etc.). — The  insurance  Corpora- 
tion is  to  establish  a  Pension  Benefit  Guaranty  Fund,  into  which  there 
is  to  be  deposited  funds,  as  appropriated  each  year,  equal  to  the  in- 
surance premium  tax  collections  which  this  bill  authorizes  for  the 
Pension  Benefit  Guaranty  Fund.  In  addition,  there  is  to  be  deposited 
in  this  fund  amounts  borrowed  by  the  Corporation  from  the  United 
States  Treasurv,  any  income  received  bv  the  Corporation  from  the 
investment  of  its  assets  as  provided  under  the  bill  (sec.  402  of  the  bill) . 
and  any  recoveries  of  employer  liability. 

The  premiums  determined  by  the  Corporation  are  to  be  assessed 
and  collected  as  a  tax  and  permanently  authorized  for  appropriation 
to  the  Fund.  The  premium  tax  rates  are  to  be  set  at  such  levels  that, 
together  with  any  earnings  on  Fund  investments,  thev  may  be  ex- 
pected to  cover  the  insurance  benefits  provided  by  this  system  and 
the  administrative  and  operational  costs  of  the  Corporation.  Although 
the  entire  assets  of  the  Fund  are  to  be  available  for  any  of  the  liabili- 
ties of  the  Corporation,  separate  risk  accounts  are  to  be  maintained 
for  regular  plans  and  for  multiemployer  plans  (discussed  below), 
and  for  limited-emplover-liabilitv  plans  and  for  no-liability  plans 
( discussed  below) .  The  bill  establishes  the  premium  rates  to  be  charged 
for  the  first  three  vears  under  the  system  (plan  years  that  begin  after 
December  31,  1974,  and  before  January  1,  1978).  Thereafter,  the  tax 
rates  (and  the  bases  to  which  the  rates  apply)  may  be  set  from  time 
to  time  bv  the  Corporation.  However,  the  new  rate  is  not  to  go  into 
effect  until  it  has  been  approved  by  concurrent  resolution,  originating 
in  the  House  of  Representatives  and  approved  by  both  Houses  of 
Congress.  Under  the  bill,  the  Congress  has  the  right  only  to  approve  or 
roiect  the  corporation's  proposal  to  change  the  rate  as  of  a  specified 
effective  date.  The  bill  provides  for  expedited  procedures  to  be  used 
by  ench  of  the  Houses  in  dealing  with  any  such  proposed  rate  changes. 

For  plan  years  beginning  during  the  first  three  years  of  the  pro- 
gram, the  basic  premium  tax  rate  is  to  be  500"  per  participant  in  any 
covered  plan.  The  premium  is  to  be  imposed  upon  each  multiemplover 
plan  and  is  to  be  imposed  upon  each  emplover  who  maintains  a  plan 
other  than  a  multiemplover  plan.  If  an  employer  maintains  more  than 
one  plan,  and  some  of  his  employees  are  participants  in  more  than  one 
plan,  then  that  employer  will  be  required  to  pav  the  premium  for  each 
plan  the  employee  participates  in.  (The  premium  tax  rates  for  no- 
liability  plans  will  be  discussed  below,  under  Liability  of  cm  ploi/cr.) 

For  the  first  three  years,  no  benefits  are  to  be  paid  under  the  insur- 
ance svstem.  The  premium  taxes  to  be  collected  are  to  be  used  to  estab- 
lish a  basic  fund  to  enable  the  Corporation  to  have  adequate  reserves 
and  to  give  it  an  opportunity  to  collect  such  data  as  may  be  helpful  in 
determining  the  levels  of  losses  to  be  insured  against.  Although  the 
committee  recognized  that  logical  arguments  could  be  made  for  one  or 
another  premium  rate  base  (e.g..  accrued  liabilities,  unfunded  vested 
liabilities,  current  normal  costs),  the  committee  concluded  that  insti- 
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tution  of  any  such  rate  base  was  apt  to  be  complicated  and  difficult 
to  establish  by  the  time  the  insurance  system  is  to  go  into  effect.  For 
this  reason,  the  committee  determined  that  the  premium  rate  for  the 
first  three  years  of  the  system  should  be  based  on  a  relatively  simple 
"head  tax". 

These  premiums  are  to  be  assessable  against  the  employers  who 
maintain  coyered  plans  (other  than  multiemployer  plans)  and  against 
the  assets  of  multiemployer  plans.  The  premiums  are  to  be  deductible 
as  ordinary  and  necessary  business  expenses  in  most  circumstances. 

The  bill  authorizes  the  Corporation  to  borrow  up  to  $100,000,000 
from  the  United  States  Treasury,  by  the  issuance  of  notes  or  other  obli- 
gations, with  such  maturities  and  subject  to  such  other  terms  and  con- 
ditions as  may  be  prescribed  by  the  Secretary  of  the  Treasury. 

The  assets  in  the  Fund  may  be  invested  in  banks  insured  by  the  Fed- 
eral Deposit  Insurance  Corporation,  savings  and  loan  institutions 
insured  by  the  Federal  Savings  and  Loan  Insurance  Corporation,  and 
credit  unions  insured  under  title  II  of  the  Federal  Credit  Union  Act. 
Also,  they  may  be  invested  in  certificates  of  deposit  issued  by  such 
financial  institutions  and  in  United  States  Treasury  obligations.  In  no 
event  is  more  than  10  percent  of  the  assets  of  the  Fund  to  be  invested 
in  any  one  institution  at  any  time. 

Liability  of  employer. — Concern  was  expressed  to  the  committee 
that  in  the  absence  of  appropriate  safeguards  under  an  insurance  sys- 
tem, an  employer  might  establish  or  amend  a  plan  to  provide  sub- 
stantial benefits  with  the  realization  that  its  funding  may  be  in- 
adequate to  pay  the  benefits  called  for.  Such  an  employer  might,  it  was 
argued,  rely  on  the  insurance  as  the  backup  which  enables  it  to  be  more 
generous  in  promising  pension  benefits  to  meet  labor  demands  than 
would  be  the  case  if  it  knew  that  the  benefits  would  have  to  be  paid  for 
entirely  out  of  the  assets  of  the  employer.  On  the  other  hand,  it  was 
clear  to  the  committee  that  the  imposition  of  heavy  obligations  on 
employers  would  discourage  provisions  for  adequate  pension  plans. 

To  deal  with  these  competing  considerations,  the  committee  deter- 
mined to  impose  on  the  employer  a  limited  liability  to  reimburse  the 
insurance  system  for  a  portion  of  the  payments  that  must  be  made  by 
the  insurance  Corporation  in  satisfaction  of  its  obligations  if  the  em- 
ployer's plan  fails.  Under  the  bill  (sec.  461  of  the  bill),  the  employer 
generally  is  to  be  liable  to  reimburse  the  Corporation  in  an  amount 
equal  to  the  lesser  of  (1)  one-tenth  of  the  insurance  Corporation's 
insurance  liabilities  on  account  of  the  plan  failure  or  (2)  one-half  of 
the  net  worth  of  the  employer.  If  the  employer  is  a  corporation  whose 
stock  is  traded  on  a  national  exchange,  then  the  employer's  net  worth 
is  the  aggregate  value  of  the  corporation's  stock.  Otherwise,  the  net 
worth  is  to  be  determined  as  the  fair  market  value  of  the  employer's 
assets  less  its  liabilities  (determined  in  a  manner  consistent  with  the 
estate  tax  rules).  If  some  of  the  employer's  ownership  securities  are 
traded  on  an  exchange  and  some  are  not  (as  where  the  common  stock  is 
traded  on  an  exchange  and  the  preferred  is  held  either  by  a  single 
family  or  traded  over  the  market),  then  the  aggregate  value  of  the 
ownership  interests  is  to  be  determined  by  the  Corporation  in  a  man- 
ner consistent  with  what  would  be  done  for  estate  tax  purposes  if  all 
of  the  ownership  interests  in  the  employer  had  been  held  by  one  dece- 
dent. 
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In  order  to  avoid  manipulation  of  the  market  on  the  date  the  plan 
fails  (which  otherwise  might  be  done  in  order  to  limit  liability), 
the  bill  provides  that  this  valuation  is  to  be  made  as  of  120  days  before 
the  date  of  the  failure  of  the  plan  and  is  to  be  determined  without 
regard  to  any  liability  of  the  employer  under  this  provision.  If  the 
employer  has  more  than  one  plan,  the  liability  of  the  employer  under 
this  provision  in  the  case  of  the  second  or  any  later  plan  to  fail  is  not 
to  be  reduced  on  account  of  the  employer's  liability  for  any  earlier 
plan's  failure.  However,  in  this  connection,  it  must  be  noted  that  the 
limitations  on  the  benefits  that  may  be  insured  as  to  any  one  employee 
($750  per  month,  50  percent  of  wages),  described  above,  may  well 
operate  so  as  to  significantly  reduce  the  insurance  Corporation's  lia- 
bilities on  subsequent  plan  failures.  Since  the  employer's  liability  to 
reimburse  the  Corporation  is  not  to  exceed  10  percent  of  the  Corpo- 
ration's losses,  anv  reduction  of  the  Corporation's  losses  will  reduce 
indirectly  the  liability  of  the  employer. 

The  committee  was  concerned  that  this  contingent  liability  of  the 
employer,  which  is  rarely  likely  to  be  converted  into  a  current  lia- 
bility, should  not  be  permitted  to  significantly  affect  the  opportunity 
of  employers  to  obtain  necessary  business  credit.  As  a  result,  the  bill 
provides  that  the  employer's  liability  is  to  be  subordinated  to  all  claims 
of  general  creditors  existing  at  the  time  the  plan  terminates. 

Under  the  bill,  a  successor  employer  is  treated  as  the  employer  to 
which  the  liability  rules  apply — whether  the  change  has  come  about 
because  of  a  reorganization  which  involves  a  mere  change  in  identity, 
form,  or  place  of  organization,  or  by  reason  of  a  liquidation  into  a 
parent  corporation,  or  by  reason  of  a  merger  or  consolidation.  In  other 
words,  a  potential  liability  cannot  be  avoided  where  the  employer  is 
bought  out  by  another  company  and  ceases  to  exist  because  it  is  merged 
into  the  other  company.  Indeed,  the  committee  understands  that  such 
mergers  have,  in  numerous  instances  in  the  past,  been  the  occasion  for 
termination  of  existing  pension  plans  to  the  great  injury  of  many  par- 
ticipants. The  committee  intends  that  the  Corporation  so  administer 
these  rules  that  such  transfers  of  ownership  will  not  result  in  incentives 
to  terminate  plans  in  the  future.  If  experience  indicates  that  the 
authority  granted  to  the  Corporation  under  this  provision  is  insufficient 
for  this' purpose,  then  the  matter  will  be  reexamined.  The  Internal 
Revenue  Service  and  the  insurance  Corporation,  as  the  agencies  most 
apt  to  acquire  information  about  such  mergers  or  buy-outs,  are 
expected  to  make  studies  of  the  resulting  plan  terminations  (those 
where  the  termination  results  in  no  insurance  loss  as  well  as  those  where 
insurance  losses  occur)  ;  they  are  expected  to  provide  this  information 
to  the  Congress  and  are  expected  to  make  any  recommendations  that 
may  be  appropriate  if  their  studies  reveal  that  participants  continue  to 
be  injured  as  a  result  of  these  buy-outs  or  mergers. 

Although  the  employer's  liability  under  this  section  is  to  be  subor- 
dinated to  claims  of  general  creditors,  it  is  not  to  be  defeated  by  trans- 
fers of  assets  which  have  the  effect  of  dividends  or  distributions  in  full 
or  partial  liquidation  to  the  employer's  shareholders  or  to  others  who 
have,  as  a  practical  matter,  ownership  interests  in  the  employer. 

The  ( Jorporat  ion  is  authorized  to  make  arrangements  with  employers 
for  payment  of  their  liabilities  under  this  provision,  including  arrange- 
ments'for  deferred  payment  on  such  terms  and  for  such  periods  as  the 
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Corporation  concludes  are  equitable  and  appropriate.  In  making  its 
determinations,  the  Corporation  is  to  give  due  regard  to  hardships  that 
may  result  to  the  employer  and  to  the  employer's  shareholders.  How- 
ever, the  Corporation  is  to  apply  these  rules  in  such  a  way  as  to  not 
defeat  the  purpose  for  imposing  this  contingent  liability — deterrence  of 
unrealistic  promises  and  of  abuse  of  the  insurance  system. 

As  indicated  above,  if  an  employer  elects  to  pay  the  appropriate 
increased  premium  tax  (for  the  first  3  years  under  the  program,  the 
premium  tax  is  to  be  70  cents  per  participant  in  each  plan,  rather  than 
the  regular  50-cents  rate)  the  employer  is  permitted  to  avoid  the  con- 
tingent liability  discussed  above.  In  such  a  case,  there  is  to  be  no 
contingent  liability  unless  the  employer  remains  in  business  after  the 
plan  terminates.  A  reorganization,  merger,  or  liquidation  of  the  sort 
described  above  is  to  result  in  the  employer  being  treated  as  continuing 
in  business  and  therefore  subject  to  this  contingent  liability.  If  the 
employer  ceases  business  at  that  location  but  carries  on  a  similar 
business  elsewhere,  then  this  liability  remains.  As  a  safe  harbor,  if 
the  employer's  gross  sales  during  the  year  of  plan  termination  are  less 
than  25  percent  of  the  average  for  the  3  preceding  years,  the  employer 
is  to  be  treated  for  these  purposes  as  having  ceased  to  do  business. 

In  order  to  obtain  this  limited  liability,  the  employer  must  have 
been  paying  the  increased  premium  tax  rate  (the  70-cents  per  person 
rate  for  the  first  3  years  of  the  insurance  program)  for  at  least  5  years 
immediately  preceding  the  plan's  failure.  For  these  purposes,  pay- 
ment with  respect  to  a  predecessor  plan  is  to  be  treated  as  payment  with 
respect  to  the  current  plan.  The  insurance  Corporation  is  to  provide  for 
the  manner  and  the  time  of  election  to  pay  the  higher  premium  tax  in 
exchange  for  the  elimination  of  contingent  liability.  If  the  employer 
has  chosen  this  higher  rate,  then  liabilities  are  not  covered  under  the 
insurance  system  to  the  extent  they  arise  from  plans  or  plan  amend- 
ments put  into  effect  less  than  5  years  before  the  plan's  failure.  In  the 
case  of  benefits  that  first  became  effective  before  January  1,  1973, 
the  insurance  will  cover  the  entire  amount  of  the  benefits  as  to  plan 
failures  occurring  in  1980  or  thereafter.  Benefit  increases  and  plans 
put  into  effect  after  December  31,  1972,  are  to  be  covered  in  full  after 
10  years,  90  percent  covered  after  9  years,  80  percent  after  8  years,  70 
percent  after  7  years,  60  percent  after  6  years,  and  50  percent  after 
5  years.  These  limits,  relating  to  the  time  the  plan  and  its  amendments 
ha\^e  been  in  effect,  are  to  be  applied  before  the  $750-per-month  or  50- 
percent-of-wages  limit  and  before  the  rules  regarding  the  treatment 
of  several  plans  as  one  plan,  discussed  above  under  Benefits  covered. 

If,  after  termination  of  the  plan,  the  value  of  the  assets  (hence,  the 
extent  of  the  insurance  Corporation's  liability  to  pay  benefits  under 
the  program)  changes,  or  if  the  liability  changes  because  other  events 
(such  as  death  or  disability)  have  occurred,  then  these  experience 
losses  are  to  be  borne  by  the  insurance  Corporation  and  these  experi- 
ence gains  are  to  inure  to  the  benefit  of  the  insurance  Corporation, 
and  are  not  to  affect  the  contingent  liability  of  the  employer. 

Mvltiemploye?'  plans. — The  figures  in  the  Joint  Treasury-Labor 
Study  suggest  that  termination  losses  are  les?  likely  to  occur  on  termi- 
nation of  multiemployer  plans.12  In  view  of  this,  the  committee  con- 

12  Department  of  the  Treasury  and  Department  of  Labor.  Study  of  Pension  Plan  Termi- 
nations. 1972-Final  Report,  August  1973  ;  pp.  3,  65  et  seg. 
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eluded  that  it  is  appropriate  to  authorize  the  insurance  Corporation 
to  establish  separate  premium  rates  for  multiemployer  plans.  Since 
there  is  insufficient  experience  at  present  on  which  to  base  a  determina- 
tion as  to  the  extent  to  which  the  premiums  for  multiemployer  plans 
should  differ  from  the  premiums  for  other  plans  the  bill  establishes 
no  difference  in  rates  for  the  first  3  years  (1975  through  1977),  but 
authorizes  differences  for  the  future.  Although  separate  risk  accounts 
are  to  be  maintained,  on  the  basis  of  which  future  rates  are  to  be  deter- 
mined, the  funds  derived  from  all  the  premiums  are  to  be  available  to 
pay  benefits  for  any  plan  losses,  without  regard  to  whether  any  par- 
ticular funds  were  derived  from  multiemployer  plans  or  from  other 
plans. 

A  multiemployer  plan  is  a  plan  to  which  more  than  one  employer 
is  required  to  contribute ;  is  established  or  maintained  pursuant  to  a 
collective  bargaining  agreement  between  employee  representatives 
and  employers;  and  is  a  plan  where  the  benefits  are  payable  with 
respect  to  each  participant  without  regard  to  whether  that  partici- 
pant's employer  is  still  making  contributions  to  the  fund.  All  employ- 
ers who  are  members  of  the  same  affiliated  group  (sec.  1504(a) )  are  to 
be  treated  as  one  employer  for  purposes  of  this  definition.  A  plan  is 
not  a  multiemployer  plan  for  any  year  with  respect  to  which  the  lia- 
bility of  any  one  employer  for  contributions  to  the  plan  is  as  much  as 
50  percent  of  the  aggregate  liabilities  of  all  employers  for  contribu- 
tions to  the  plan  for  that  year. 

A  plan  administrator  of  a  multiemployer  plan  must  notify  the 
Corporation  whenever  a  "substantial  employer" 13  withdraws  from 
that  plan.  The  Corporation,  upon  notification  of  the  withdrawal,  will 
notify  the  substantial  employer  of  a  contingent  liability  that  is  the 
substantial  employers  pro-rata  share  of  the  total  amount  of  pay- 
ment that  would  be  made  by  the  Corporation  for  the  entire  plan  if 
the  plan  were  terminated  on  the  date  of  the  withdrawal  of  the  sub- 
stantial employer.  The  total  potential  loss  of  the  Corporation  is  to  be 
apportioned  in  accordance  with  the  relative  amounts  of  liabilities  for 
plan  contributions  during  the  5  vears  ending  with  the  withdrawal.  As 
an  alternative  to  payment  of  this  contingent  liability  into  an  escrow 
account,  the  substantial  employer  could  be  required  to  furnish  the 
Corporation  a  bond  insuring  payment  of  the  substantial  employer's 
contingent  liability.  The  limitation  to  liabilitv  of  50  percent  of  the 
emplover's  not  worth  would  be  separately  applied  to  each  employer. 

If  the  multiemployer  plan  is  not  terminated  in  the  5  years  fo1  lowing 
the  withdrawal  of  the  substantial  employer,  the  contingent  liability 
payment  would  be  returned  to  the  substantial  employer,  or  the  bond 
would  be  cancelled,  as  the  case  might  be.  If  the  plan  does  terminate 
within  that  time,  the  Corporation  would  be  entitled  to  the  contingent 
liability  pavment.  plus  any  additional  amount  reouirod  to  meet  the 
substantial  employer's  portion  of  the  liability  as  finally  determined. 

The  liability  of  an  employer  (other  than  a  substantial  employer) 
in  a  multiemplovor  plan  for  losses  of  the  insurance  fund  because  of 
terminations  of  the  plan  is  generally  to  follow  the  rules  for  determin- 

iri  If  nn  rmplnvcr's  liability  for  plan  contributions  for  each  of  two  consecutive  years 
la  nt  least  10  percent  of  all  employer  liabilities  for  plan  contributions  for  eacb  of  those 
years,  then  that  employer  is  a  "substantial  employer"  for  each  of  the  next  2  consecu- 
tive years. 
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ing  the  liability  limitations  for  plans  of  individual  employers.  The 
50-percent-of -net-worth  limitation  is  to  be  applied  separately  to  each 
employer. 

Within  6  months  after  the  close  of  each  plan  year,  the  plan  ad- 
ministrator must  notify  each  substantial  employer  of  its  status  as  a 
substantial  employer.  Furthermore,  any  employer  in  a  multiemployer 
group  who  contributes  10  percent  or  more  of  the  total  contributions 
to  the  plan  during  a  plan  year  is  to  be  notified  of  that  fact  even  if  it 
is  not  yet  a  substantial  employer  (because  it  has  not  been  in  this 
status  for  two  consecutive  years) . 

Termination — by  plan  administrator. — Before  terminating  a  plan, 
the  plan  administrator  must  notify  the  insurance  Corporation  of  the 
planned  termination  (sec.  441).  This  is  to  give  the  Corporation  an 
opportunity  to  determine  whether  the  plan  can  meet  all  of  its  liabilities 
before  the  termination  occurs.  No  benefits  are  to  be  paid  under  the 
termination  procedure  of  the  plan  until  90  days  after  the  notice  (or, 
if  sooner,  until  the  Corporation  supplies  the  plan  administrator  with 
the  notice  of  the  Corporation's  determination  that  plan  assets  are 
sufficient  to  discharge  plan  liabilities) .  Benefits  already  being  paid 
as  of  date  of  the  notice  are  to  continue  to  be  paid  unless  the  plan 
administrator  is  informed  by  the  Corporation  that  plan  assets  are 
insufficient  to  pay  all  benefits,  if  that  should  be  the  case. 

If,  after  receiving  a  notice  of  sufficiency  and  proceeding  with  the 
termination,  the  plan  administrator  determines  that  the  assets  are 
insufficient,  he  is  to  so  inform  the  Corporation.  If  the  Corporation 
agrees,  it  is  to  terminate  the  plan. 

If,  upon  notification  by  a  plan  administrator,  the  Corporation  de- 
termines that  the  plan  has  insufficient  assets  to  meet  all  guaranteed 
liabilities,  the  plan  is  to  be  treated  as  terminated  on  the  date  the 
Corporation  so  notifies  the  plan  administrator. 

The  90-day  period  during  which  the  plan  administrator  may  not 
proceed  to  terminate  a  plan  without  the  Corporation's  notice  of  suffi- 
ciency of  assets  may  be  extended  by  agreement  for  succeeding  90-day 
periods. 

Termination — by  Pension  Benefit  Guaranty  Corporation. — The  in- 
surance Corporation  may  take  steps  to  terminate  a  plan  whenever  the 
Corporation  determines  that  (1)  the  plan  has  failed  to  meet  the  mini- 
mum funding  standards  (discussed  above,  under  D.  Funding),  (2)  the 
plan  is  unable  to  pay  benefits  when  due  (to  the  extent  guaranteed 
under  the  insurance  system),  (3)  if  the  plan  is  not  terminated,  the 
liability  of  the  insurance  Corporation  is  likely  to  increase,  or  (4) 
there  is  a  lump-sum  distribution  in  excess  of  $10,000  to  a  proprietary 
employee  or  an  owner-employee  and  afterwards  there  are  unfunded 
vested  liabilities  in  the  plan. 

If  the  Corporation  determines  to  institute  procedures  to  terminate  a 
plan,  it  is  to  notify  the  plan  administrator  of  this  determination  and 
set  forth  the  reasons.  The  notice  is  to  specify  what  activities,  if  any, 
the  administrator  may  engage  in  prior  to  the  termination  (or  a  notice 
from  the  Corporation  directing  the  administrator  to  continue  to  op- 
erate the  plan).  If  the  administrator  violates  the  conditions  of  the 
notice,  the  Corporation  may  apply  to  a  Federal  district  court  for  equi- 
table relief  (injunction,  mandamus,  replacement  of  trustee,  etc.).  In 
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addition,  violation  of  the  provisions  of  the  notice  is  to  be  a  violation  of 
the  administrator's  fiduciary  obligations. 

The  plan  administrator  has  15  days  after  the  notice  has  been  issued 
to  demonstrate  that  termination  is  improper  or  no  longer  necessary. 
If  the  Corporation  concludes  that  it  is  necessary  to  terminate  the  plan, 
it  may  apply  to  the  appropriate  district  court  (1)  for  appointment  of 
a  trustee  and  (2)  for  a  court  decree  to  terminate  the  plan.  This  action 
may  be  brought  in  the  judicial  district  where  the  plan  administrator 
resides  or  is  doing  business  or  where  any  property  of  the  trust  forming 
a  part  of  the  plan  is  situated.  The  court  to  which  this  action  is  brought 
may  issue  summonses  regarding  this  action  in  any  other  judicial  dis- 
trict. This  power  is  provided  so  that  the  court  may  act  promptly  and 
effectively  regardless  of  where  the  assets  or  the  administrator  of  the 
plan  may  be  located  at  any  particular  moment.  In  general,  a  trustee 
appointed  under  these  provisions  is  to  be  subject  to  the  same  duties  as  a 
trustee  appointed  under  section  47  of  the  Bankruptcy  Act. 

In  order  to  simplify  the  administration  of  the  Insurance  Fund  and 
to  avoid  abuses,  the  plan  administrator  is  to  be  required  to  report 
promptly  to  the  Corporation  the  occurrence  of  certain  events:  (1)  a 
loss  of  qualified  status  by  the  plan  or  its  trust,  (2)  plan  amendments 
that  would  decrease  a  benefit  of  any  participant,  (3)  a  decrease  in 
participants  to  less  than  80  percent  of  those  participating  at  the 
beginning  of  that  plan  year  or  less  than  75  percent  of  those  participat- 
ing as  of  the  beginning  of  the  previous  plan  year,  (4)  a  termination 
or  partial  termination  of  the  plan  under  the  Internal  Revenue  Code, 
(5)  a  failure  to  meet  current  funding  requirements  or  to  pay  current 
benefits,  (6)  a  charge  by  the  Secretary  of  Labor  that  a  fiduciary 
standard  has  been  violated,  or  (7)  a  lump-sum  distribution  in  excess 
of  $10,000  (made  other  than  on  account  of  death  or  disability)  to 
a  proprietary  employee  or  an  owner-employee  if,  after  the  distribu- 
tion, there  are  unfunded  vested  liabilities.  In  addition,  the  Internal 
Revenue  Service  is  required  to  independently  notify  the  Corporation 
of  the  first  and  fourth  of  the  above-noted  events  since  these  would 
be  normally  brought  quickly  to  its  attention  in  the  course  of  its  duties. 

For  the  purposes  of  the  seventh  category  of  reportable  events  de- 
scribed above,  a  distribution  of  an  annuity  contract  is  to  be  treated 
as  a  lump-sum  distribution.  Any  lump-sum  distribution  which  is 
a  reportable  event  may  be  recaptured  at  any  time  within  3  years 
after  the  insurance  Corporation  is  notified  of  the  distribution. 

If  an  insurable  plan  is  changed  in  nature,  to  one  not  covered  by  the 
insurance  provisions  (e.g.,  is  converted  into  a  money- purchase  plan), 
the  change  will  be  treated  as  a  plan  termination. 

The  trustee  to  administer  a  termination  under  the  Corporation  is 
to  be  appointed  by  a  court  order.  This  may  ho  obtained  regardless  of 
the  pendency  of  any  bankruptcy,  lien,  foreclosure,  liquidation,  etc  , 
proceeding. 

Termination— powers  and  duties  of  trustees.— A  trustee  appointed 
pursuant  to  a  decree  to  administer  a  plan  is  to  have  the  power  to  do 
anything  the  plan  administrator  or  any  plan  trustee  mifrht  do  under 
the  terms  of  the  plan  or  under  the  provisions  of  this  hill  Tie  could 
require  the  transfer  to  himself  as  trustee  of  all  or  any  part  of  the 
assets,  records,  or  other  information  pertaining  to  the  plan;  invest 
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and  reinvest  the  assets  in  accordance  with  the  plan  provisions  and 
the  applicable  rules  of  law ;  and  limit  benefits  to  the  amounts  guar- 
anteed under  the  insurance  provisions.  If  the  final  determination 
is  that  a  plan  termination  is  improper,  the  trustee  is  to  transfer  back 
to  the  plan  administrator  all  the  assets,  without  liability  for  losses 
except  for  willful  misconduct. 

After  a  final  decree  that  a  plan  should  be  terminated,  the  trustee 
is  to  collect  amounts  due  the  plan,  pay  benefits  hi  accordance  with 
the  allocation  rules  already  discussed,  and  receive  payments  from  the 
insurance  Corporation  for  funding  of  guaranteed  benefits.  In  addi- 
tion, he  could  perform  the  expectable  functions  of  a  fiduciary  in 
such  a  situation,  including  arranging  the  liquidation  of  plan  assets. 

After  his  appointment,  the  trustee  must  give  notice  of  that  fact  to 
the  plan  administrator  and  to  all  plan  participants,  beneficiaries,  and 
employers  who  might  be  liable  for  insurance  losses  or  who  made  contri- 
butions to  the  plan  during  the  current  or  any  of  the  previous  three 
years. 

The  Corporation  is  to  furnish  the  trustee  and  the  court  with  a  report 
showing  benefits  payable  with  respect  to  each  participant,  the  amount 
of  those  benefits  that  are  guaranteed,  the  value  of  the  aggregate  guar- 
anteed benefits  as  of  the  termination,  the  fair  market  value  of  the  plan 
assets  as  of  the  termination,  and  such  other  information  as  may  be 
necessary  to  effectuate  the  insurance  provisions. 

Effective  date 

The  insurance  provisions  generally  are  to  take  effect  after  the  date 
of  enactment.  Premium  taxes  are  to  be  collected  after  December  31, 
1974.  Insurable  benefits  are  to  be  guaranteed  beginning  January  1, 
1978. 

Cost 

The  cost  of  plan  termination  insurance  coverage  to  individual  em- 
ployers would  be  50  cents  per  year  per  participant  or,  if  the  employer 
should  choose  to  avoid  limited  employer  liability,  70  cents  per  year 
per  participant.  It  is  estimated  that  this  would  produce  about  $18  mil- 
lion per  year  for  the  insurance  fund.  The  Treasury-Labor  Department 
study  on  planned  terminations  which  has  just  been  completed  indi- 
cates a  loss  of  vested  benefits  of  $34  million  in  1972.  However,  for  sev- 
eral reasons,  it  is  believed  that  this  substantially  overstates  the  reve- 
nue cost  of  providing  term  insurance.  First,  the  term  insurance  pay- 
ments with  respect  to  any  losses  need  not  be  paid  immediately,  but 
instead  can  be  spread  out  over  the  lifetime  of  the  annuitants.  Second, 
the  increased  funding  provided  by  this  bill  will  significantly  lessen 
the  insurance  losses.  Third,  the  requirement  that  employers  provide 
up  to  10  percent  of  the  liabilities  arising  from  their  own  plan  failures 
(except  where  the  additional  premium  insurance  cost  is  incurred)  will 
further  lessen  the  insurance  cost  to  be  paid  from  the  corporation. 
Fourth,  the  requirement  that  improvements  in  the  plan  not  be  taken 
into  account  for  3  to  5  years  before  termination  will  still  further  re- 
duce the  insurance  costs.  Fifth,  no  amounts  are  paid  out  in  the  first  3 
years  with  the  result  that  the  revenues  raised  in  these  years  will  be 
available  to  help  meet  future  costs.  Sixth,  limits  are  provided  on  the 
size  of  the  insurance  payments  which  can  be  made  with  respect  to 
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individuals.  For  these  reasons,  it  is  believed,  that  an  annual  $18  million 
premium  commencing  January  1,  1975,  and  collected  3  years  in  ad- 
vance of  the  first  years  of  insurance  claims  should  be  an  adequate  fund 
to  cover  insurance  losses. 

It  is  estimated  that  a  revenue  loss  of  $9  million  per  year  will  be 
realized  on  account  of  the  plan  termination  insurance  provisions,  be- 
cause of  the  tax  deductions  taken  by  employers  for  their  premium  pay- 
ments to  the  Insurance  Fund. 

G.  FIDUCIARY  RESPONSIBILITY 

(Sees.  501  and  551  of  the  bill  and  sees.  503  and  4973  of  the  Code) 
Present  law 

A  retirement  plan  trust  may  be  qualified  under  the  Internal  Reve- 
nue Code  only  if  it  is  impossible  under  the  governing  instrument  for 
trust  funds  to  be  used  for  any  purpose  other  than  the  exclusive  benefit 
of  the  employees  or  their  beneficiaries  (sec.  401(a)  (2)).  In  addition, 
a  retirement  plan  trust  will  not  be  exempt  from  taxation  if  it  engages 
in  any  of  the  specifically  defined  "prohibited  transactions"  (sec.  503). 

Under  administrative  rulings,  an  investment  generally  meets  the 
"exclusive  benefit"  requirement  if  it  meets  the  following  standards : 
the  cost  of  the  investment  does  not  exceed  fair  market  value,  a  fair 
return  commensurate  with  the  prevailing  rate  is  provided,  sufficient 
liquidity  is  maintained  to  permit  distributions,  and  the  safeguards  and 
diversity  that  a  prudent  investor  would  adhere  to  are  present.  (IRS 
Publication  778  (February  1972)  ). 

"Prohibited  transactions"  include  the  lending  of  funds  to  certain 
interested  persons  without  receipt  of  adequate  securitv  and  a  reason- 
able rate  of  interest.  Other  prohibited  transactions  with  disqualified 
persons  include  payment  of  excessive  salaries,  providing  the  trust's 
services  on  a  preferential  basis,  substantial  purchases  or  sales  of  prop- 
erty for  other  than  adequate  consideration,  and  engaging  in  any  other 
transaction  which  results  in  a  substantial  diversion  of  trust  assets.1 
If  the  trust  engages  in  any  prohibited  transaction,  it  will  lose  its  tax- 
exempt  status  for  at  least  one  year. 

General  rcasovs  for  change 

Under  present  law,  a  trust  forming  part  of  a  qualified  retirement 
plan  loses  its  exemption  from  taxation  if  it  engages  in  a  prohibited 
transaction.  With  loss  of  exemption,  special  tax  benefits  relating 
to  qualified  plans  also  may  be  denied,  including  deferral  of  taxa- 
tion by  employees  and  loss  of  deductions  by  employers  contributing 
to  the  trust.  In  practice  these  sanctions  have  not  been  satisfactorv  in 
discouraging  prohibited  transactions.  An  employer,  needing  working 
capital  or  in  bad  financial  condition,  may  foreiro  a  deduction  in  order  to 
divert  trust  assets  to  his  own  use,  and  the  trust  fiduciary  may  acquiesce 
in  his  demand. 

In  addition,  the  present  law's  sanctions  for  engaging  in  prohibited 
transactions  tend  to  fall  upon  innocent  employees.  For  example,  if  a 
trust  is  disqualified  because  of  an  act  of  the  trustee  and  the  employer. 


1  More  strinmnt  ruins  trovern  trusts  benefiting  owner-emplovoos  who  control  the  business 
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the  income  tax  imposed  upon  a  disqualified  plan  may  be  paid  out  of 
funds  otherwise  available  to  provide  employees'  retirement  benefits. 
Furthermore,  because  of  the  prohibited  act  of  an  employer  and  trustee, 
an  employee  may  have  to  pay  tax  on  contributions  made  on  his  be- 
Tialf  before  he  actually  receives  the  amounts  attributable  to  the 
contributions.  This  possible  loss  to  innocent  employees  has  caused  the 
Service  to  be  reluctant  to  impose  the  sanctions. 

To  resolve  these  problems,  the  committee  bill  changes  the  method 
of  enforcing  the  prohibited  transaction  rules.  It  imposes  sanctions 
for  prohibited  transactions  upon  the  parties  in  interest  and  fiduciaries 
who  engage  in  these  transactions  in  place  of  the  sanctions  now 
imposed  on  the  employee  benefit  trusts.2  Under  the  bill  the  parties  in 
interest  and  fiduciaries  who  engage  in  a  prohibited  transaction  are 
to  be  subject  to  a  two-level  excise  tax  on  the  amount  involved  in  the 
prohibited  transaction.  The  first-level  tax  on  parties  in  interest  is 
to  be  5  percent  of  the  amount  involved  (2y2  percent  on  certain 
fiduciaries)  for  each  year.  If  the  transaction  is  not  corrected  to  make 
the  trust  whole,  a  second-level  tax  of  100  percent  is  to  be  imposed  on  the 
parties  in  interest  (50  percent  on  fiduciaries  who  do  not  agree  to  correct 
the  transaction).  In  accord  with  current  law  regarding  similar  taxes 
respecting  private  foundations,  neither  of  these  taxes  is  to  be  de- 
ductible. Since  payment  of  the  100-percent  tax  would  be  more  ex- 
pensive than  restoring  the  amount  involved  to  the  trust  (and  since 
payment  of  the  tax  would  in  no  event  remove  the  obligation  to  make 
the  trust  whole),  it  is  expected  that  the  trust  will  be  the  ultimate 
beneficiary  of  the  possible  imposition  of  these  sanctions. 

In  some  cases  an  additional  remedy  may  be  needed.  For  example, 
sometimes  it  is  difficult  to  quantify  the  amount  involved  in  a  prohib- 
ited transaction  and  therefore  difficult  to  impose  a  tax.  Also,  equitable 
remedies  are  sometimes  necessary.  To  resolve  these  problems,  the  bill 
provides  that  the  Secretary  of  Labor  and  plan  participants  and  bene- 
ficiaries may  sue  to  remedy  a  breach  or  anticipated  breach  of  fiduciary 
obligations.  This  provision  is  analogous  to  the  provisions  in  the  Tax 
Reform  Act  of  1969  that  strengthen  the  ability  of  State  attorneys  gen- 
eral to  restore  or  correct  acts  of  self-dealing  involving  private 
foundations. 

An  additional  problem  exists  because  of  the  present  definition  of 
prohibited  transactions.  Currently,  transactions  generally  are  pro- 
hibited when  the  dealings  involved  are  on  other  than  an  arm's-length 
basis.  However,  arm's-length  standards  require  substantial  enforce- 
ment efforts,  resulting  in  sporadic  and  uncertain  effectiveness  of  these 
provisions.  This  is  the  same  problem  which  was  faced  by  the  Con- 
gress in  1969  when  it  acted  with  respect  to  prohibited  transactions  and 
private  foundations.  At  that  time  the  Congress  concluded  that  in  most 
cases  arm's-length  standards  did  not  preserve  the  integrity  of  private 
foundations,  and  amended  these  definitions  of  prohibited  transactions 
for  the  most  part  to  prohibit  outright  questionable  transactions  be- 
tween the  trust  and  interested  parties.  The  committee's  bill  generally 
follows  the  approach  that  was  developed  in  1969,  establishing  defini- 
tions for  prohibited  transactions  that  will  make  it  more  practical  to 
enforce  the  law.  The  committee's  definitions  of  prohibited  transac- 


2  When  the  term  "trust"  is  used  in  this  section,  it  means  plan,  whether  or  not  in  trust 
form. 
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tions,  and  the  exceptions  from  these  definitions,  however,  are  designed 
to  take  account  of  the  unique  situation  of  employee  benefit  trusts. 

Explanation  of  provisions 

Excise  tax  on  prohibited  transactions,  in  general. — For  the  rea- 
sons indicated  above  the  committee  bill  establishes  an  excise  tax  on 
parties  in  interest  and  fiduciaries  who  participate  in  certain  specified 
prohibited  transactions  respecting  an  employee  benefit  trust.  The  new 
provisions  apply  to  a  trust  which  after  August  20,  1973,  has  qualified 
(or  has  been  determined  to  qualify  by  the  Secretary  of  the  Treasury) 
under  section  401  of  the  Code  (and  a  plan  described  in  section  404(a) 
(2),  and  a  qualified  individual  retirement  account  under  section 
408(a)).  The  prohibited  transaction  rules  and  excise  tax  sanctions 
are  to  continue  to  apply  even  if  the  trust,  etc.,  should  later  lose  its  tax 
qualification.  Under  the  bill,  a  trust  is  not  to  lose  its  exempt  status  be- 
cause it  engages  in  a  prohibited  transaction,  but  the  parties  in  interest 
and  fiduciaries  who  engage  in  the  transaction  are  to  be  subject  to  tax. 
These  provisions  (including  the  civil  action  provisions  to  be  adminis- 
tered by  the  Labor  Department,  discussed  below)  are  not  to  apply  to 
church  plans  unless  there  has  been  an  election  with  respect  to  these 
plans  to  obtain  insurance  coverage  (See  F.  Plan  Termination  Insur- 
ance, above). 

This  excise  tax  generally  follows  the  same  procedures  as  the  tax  on 
self -dealing  enacted  in  the  1969  Tax  Reform  Act  with  respect  to  pri- 
vate foundations.  The  tax  is  at  two  levels ;  initially,  parties  in  interest 
who  participate  in  a  prohibited  transaction  are  to  be  subject  to  a  tax 
of  5  percent  of  the  amount  involved  in  the  transaction  per  year.  A  sec- 
ond tax  of  100  percent  is  imposed  if  the  transaction  is  not  corrected 
after  notice  from  the  Internal  Revenue  Service  that  the  5-percent  tax 
is  due. 

The  committee  believes  that  where  the  party  in  interest  and  not  the 
fiduciary  benefits  from  the  prohibited  transaction,  primary  responsi- 
bility under  the  excise  tax  provisions  should  be  on  the  party  in  interest 
and  not  on  the  fiduciary.  Therefore,  in  these  cases  the  tax  rates  gen- 
erally are  to  be  lower  on  fiduciaries  than  the  party  in  interest.  How- 
ever, where  the  fiduciary  benefits  from  the  prohibited  transaction,  he 
is  to  be  treated  as  a  party  in  interest.  Where  the  fiduciary  is  subject  to 
tax  as  an  interested  party  for  a  given  transaction,  he  is  not  to  be  also 
subject  to  the  fiduciary  tax  at  that  level  for  that  same  transaction. 

The  tax  on  a  fiduciary  who  participates  in  a  prohibited  transaction, 
but  does  not  benefit  from  it,  is  initially  to  be  2%  percent  of  the  amount 
involved  per  year.  To  be  liable,  the  fiduciary  must  have  known  (or 
would  have  known  if  he  had  exercised  reasonable  diligence),  it  was  a 
prohibited  transaction,  and  if  liis  participation  was  not  willful,  and 
was  due  to  reasonable  cause,  he  would  not  be  subject  to  tax.  The  second 
level  of  tax  on  a  fiduciary  who  does  not  benefit  from  the  transaction  is 
to  be  50  percent  of  the  amount  involved,  where  the  fiduciary  refuses 
to  agree  to  part,  or  all,  of  the  correction  required  to  make  the  trust 
whole.  Both  the  first-  and  second-level  taxes  on  a  fiduciary  who  does 
not  benefit  from  the  transaction  are  limited  to  $10,000  (for  each 
tax)  with  respect  to  cash  transactions. 

The  first-level  tax  is  owed  for  each  taxable  year  (or  part  of  a  year) 
in  the  period  that  begins  with  the  date  when  the  prohibited  transac- 
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tion  occurs  and  ends  on  the  earlier  of  the  date  of  correction  or  the 
date  of  mailing  of  a  deficiency  notice  for  the  first  level  tax  (under 
section  6212  of  the  Code).  The  first-level  tax  (except  in  the  case  of  a 
fiduciary  who  does  not  benefit  from  the  transaction)  is  imposed  auto- 
matically without  regard  to  whether  the  violation  was  inadvertent. 

If  more  than  one  person  is  liable  for  the  prohibited  transaction  tax 
on  parties  in  interest  (or  the  tax  on  fiduciaries) ,  they  all  are  to  be  jointly 
and  severally  liable.  For  example,  if  the  prohibited  transaction  in- 
volves $100,000,  all  parties  in  interest  who  participated  in  the  trans- 
action will  be  jointly  and  severally  liable  for  the  first-level  tax  of 
$5,000  (per  year  in  the  taxable  period)  and  also  jointly  and  severally 
liable  for  the  second-level  tax  of  $100,000. 

The  excise  tax  on  a  prohibited  transaction  is  a  function  of  the 
amount  involved  in  the  transaction.  The  bill  provides  that  the  amount 
involved  is  the  greater  of  the  fair  market  value  of  the  property  (in- 
cluding money)  given  or  received  in  the  transaction.  However,  with 
regard  to  services  which  are  necessary  to  the  operation  of  the  plan 
and  which  generally  may  be  paid  for  if  the  compensation  is  not  ex- 
cessive, the  amount  involved  is  the  excess  compensation.  For  the  first  - 
level  tax,  the  amount  involved  in  a  prohibited  transaction  is  valued  as 
of  the  date  of  the  transaction.  However,  for  the  second-level  tax  the 
amount  involved  is  valued  at  the  highest  fair  market  value  during 
the  correction  period.  The  higher  valuation  is  used  for  the  second- 
level  tax  so  the  person  subject  to  tax  will  not  delay  returning  the 
amount  involved  to  the  trust  in  order  to  earn  income  with  this 
amount. 

A  prohibited  transaction  may  be  corrected  to  avoid  the  second-level 
tax  at  any  time  before  the  90th  day  after  the  Internal  Revenue  Service 
mails  a  notice  of  deficiency  with  respect  to  the  first-level  tax.  However, 
the  90-day  period  may  be  extended  by  any  period  within  which  a  de- 
ficiency cannot  be  assessed  (because  of  petitions  to  the  Tax  Court), 
and  may  also  be  extended  for  a  period  which  the  Internal  Revenue 
Service  determines  is  both  reasonable  and  necessary  to  correct  the 
prohibited  transaction.  To  correct  a  prohibited  transaction,  the  trans- 
action must  be  undone  to  the  extent  possible,  but  in  any  case  the  final 
position  of  the  trust  must  be  no  worse  than  it  would  have  been  if  the 
prohibited  transaction  had  not  occurred.  The  higher  valuation  to  be 
used  in  computing  any  second-level  tax  that  might  be  applicable,  is 
also  the  valuation  to  be  used  in  correcting  the  transaction.  In  other 
words,  correction  requires  that  the  trust  receive  the  benefit  of  whatever 
bargain  turns  out  to  have  been  involved  in  the  transaction. 

Prohibited  transactions  and  exceptions,  in  general. — The  bill  re- 
moves qualified  trusts  from  the  present  arm's-length  prohibited  trans- 
action rules,  and  in  place  of  these  limitations  establishes  a  set  of  com- 
prehensive definitions  of  the  prohibited  transactions  that  apply  to 
qualified  trusts.  Generally,  the  committee  bill  defines  as  prohibited 
transactions  the  same  type  of  transactions  that  constitute  prohibited 
self-dealings  with  regard  to  private  foundations,  with  modifications 
that  are  appropriate  in  the  employee  benefit  trust  area.  As  with  private 
foundations,  the  bill  prohibits  both  direct  and  indirect  dealings  of  the 
types  specified. 

Sale,  exchange,  or  leasing  of  property. — Under  the  bill,  the  sale, 
exchange,  or  leasing  of  any  property  between  the  trust  and  a  party 
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in  interest  (with  the  exceptions  noted  subsequently)  is  a  prohibited 
transaction.  Under  this  rule,  the  transaction  is  prohibited  whether  or 
not  the  property  involved  is  owned  by  the  trust  or  the  party  in 
interest,  and  the  prohibited  transaction  includes  sales,  etc.,  from 
the  party  in  interest  to  the  trust  and  also  from  the  trust  to  the  party 
in  interest.  Additionally,  following  the  private  foundation  rules,  a 
transfer  of  property  by  a  party  in  interest  to  a  trust  is  treated  as  a 
sale  or  exchange  if  the  property  is  subject  to  a  mortgage  or  similar  lien 
which  the  party  in  interest  placed  on  the  property  within  10  years 
of  the  transfer  to  the  trust,  or  if  the  trust  assumes  a  mortgage  or 
similar  lien  placed  on  the  property  prior  to  transfer.  This  rule  pre- 
vents circumvention  of  the  prohibition  on  sale  by  mortgaging  the 
property  before  a  transfer  to  the  trust. 

Loans. — The  bill  also  prohibits  all  lending  of  money  or  other  ex- 
tension of  credit  between  the  trust  and  a  party  in  interest  but  with 
the  exceptions  noted  below.  The  committee  recognizes  that  at  times  a 
trust  may  need  financial  aid  and  a  party  in  interest  may  be  the  only 
person  willing,  or  able,  to  provide  that  aid.  The  committee  believes 
that  the  problem  of  need  and  the  problem  of  practical  administration 
in  this  case  can  be  reconciled  where  an  independent  third  party  makes 
the  loan  and  the  interested  party  guarantees  the  loan.  Therefore,  the 
bill  provides  that  an  interested  party  may  guarantee  a  loan  to  a  quali- 
fied trust  if  a  reasonable  rate  of  interest  is  charged.  In  this  way,  there 
will  be  an  independent  lender  to  keep  the  interest  rate  from  being  too 
low  (which  would  avoid  the  contribution  limits),  and  the  trust  will 
have  an  interest  in  keeping  the  interest  rate  from  being  too  high 
(which  could  drain  money  from  the  trust  to  the  detriment  of  the 
employees).  The  committee  contemplates  that  a  party  in  interest  may 
guarantee  a  loan  to  the  trust  only  where  the  loan  is  made  by  a  person 
who  is  independent  of  and  not  related  to  the  party  in  interest  (or 
fiduciary),  and  that  the  party  in  interest  (or  fiduciary)  must  not 
provide  the  lender  any  direct  or  indirect  consideration  for  making  the 
loan  other  than  the  guarantee. 

Following  current  practice,  the  bill  also  allows  a  loan  by  the  trust 
to  a  participant  or  beneficiary  to  the  extent  of  the  vested  accrued 
benefit  of  the  borrower.  To  be  permitted,  such  loans  must  be  available 
to  all  participants  and  beneficiaries  on  a  nondiscriminatory  basis, 
and  must  be  made  in  accord  with  specific  provisions  in  the  plan  gov- 
erning such  loans.  In  addition,  a  reasonable  interest  rate  must  be 
charged  and  the  loan  must  be  adequately  secured.  However,  it  is  in- 
tended that  loans  to  persons  who  have  been,  at  any  time  within 
3  years  before  the  loan  is  made,  or  while  the  loan  is  outstanding,  owner- 
employees  or  proprietary  employees  under  the  plan  are  not  available 
under  this  exception;  otherwise,  the  prohibition  of  premature  dis- 
tributions to  such  persons  could  be  circumvented. 

It  is  intended  that  prohibited  loans  include  the  acquisition  by  the 
trust  of  a  debt  instrument  (such  as  a  bond  or  note)  which  is  an  obliga- 
tion of  a  party  in  interest,  (However,  the  transition  rules,  described 
below,  establish  special  rules  regarding  certain  debt  instruments  held 
by  the  t  rust  on  August  21,  1973.)  Similarly,  the  committee  intends  that 
it  would  be  a  prohibited  transaction  (  in  effect,  a  loan  by  the  trust  to 
the  employer)  if  the  employer  funds  his  contributions  to  the  trust  with 
his  own  debt  obligations. 
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Furnishing  goods,  services,  and  facilities. — The  committee  bill  also 
prohibits  the  furnishing  of  goods,  services,  and  facilities  between  the 
trust  and  parties  in  interest.  However,  a  party  in  interest  may  furnish 
goods,  services,  and  facilities  to  a  trust  if  this  is  necessary  for  the  opera- 
tion of  the  plan  and  the  compensation  paid  is  not  excessive. 

However,  since  a  substantial  portion  of  a  trust's  activity  is  usually  in- 
vestment of  assets,  the  committee  intends  that  '"personal  service"  not 
include  the  activities  of  a  broker,  for  this  activity  can  give  rise  to 
substantial  conflicts  of  interest  (e.g.,  "churning"  of  assets) . 

Also,  a  trust  may  furnish  goods,  services,  or  facilities  to  a  party  in  in- 
terest if  the  terms  on  which  the  goods,  etc..  are  offered  are  no  more 
favorable  than  the  terms  on  which  they  are  made  available  to  the  gen- 
eral public. 

Transfer  or  use  of  trust  income  or  assets. — The  bill  prohibits  the 
transfer  of  any  trust  income  or  assets  to,  or  for  the  benefit  of,  a  party 
in  interest.  It  also  prohibits  the  use  of  trust  income  or  assets  by  or  for 
the  benefit  of  any  party  in  interest.  As  in  other  situations,  this  pro- 
hibited transaction  may  occur  even  though  there  has  been  no  transfer 
of  money  or  property  between  the  trust  and  any  party  in  interest.  For 
example,  securities  purchases  or  sales  by  the  trust  in  order  to  manipu- 
late the  prices  of  the  securities  to  the  advantage  of  a  party  in  interest 
constitute  "a  use  by,  or  for  the  benefit  of,  a  party  in  interest  of  any 
income  or  assets  of  the  trust." 

To  prevent  discrimination  against  fiduciaries  and  parties  in  in- 
terest, the  bill  permits  these  persons  to  receive  any  benefits  to  which 
they  are  entitled  as  participants  or  beneficiaries  in  the  plan. 

Payment  of  compensation. — The  bill  also  generally  prohibits  pay- 
ment of  compensation,  or  payment  or  reimbursement  of  expenses,  by 
a  trust  to  any  party  in  interest.  However,  this  prohibition  does  not 
apply  to  the  payment  of  compensation,  or  payment  or  reimbursement 
of  expenses,  by  the  plan  to  a  fiduciary  or  other  party  in  interest  for 
personal  services  which  are  reasonable  and  necessary  to  the  plan,  if 
the  compensation  for  payment  or  reimbursement  is  not  excessive.  To 
prevent  double  payment,  this  exception  does  not  apply  with  regard  to 
a  fiduciary  who  is  receiving  full-time  pay  from  a  party  in  interest 
whose  employees  or  members  participate  in  the  qualified  plan.  Also, 
in  accord  with  present  law,  it  is  intended  this  exception  will  not  apply 
to  payments  to  owner-employees  (or  proprietary  employees)  or  to 
certain  of  their  relatives  or  to  corporations  controlled  by  them. 

Transactions  primarily  involving  conficts  of  interest  and  fiduci- 
aiies. — The  committee  bill  generally  prohibits  a  fiduciary  from  deal- 
ing with  the  income  or  assess  of  a  trust  in  his  own  interest  or  for  his 
own  account.  However,  this  does  not  prohibit  the  fiduciary  from  deal- 
ings where  he  has  an  account  in  the  employee  benefit  trust  and  the 
dealings  apply  to  all  trust  accounts  without  discrimination. 

The  bill  also  prohibits  fiduciaries  from  receiving  consideration  in 
connection  with  a  transaction  involving  the  trust  from  any  party  who 
deals  with  the  trust.  This  prevents,  e.g.,  kickbacks  to  a  fiduciary. 

Transfer  of  assets  outside  the  United  States. — In  order  to  prevent 
"run-away  assets",  the  bill  prohibits  any  assets  of  the  trust  from  being 
held,  deposited,  or  invested  outside  the  "United  States  unless  the  assets 
remain  within  the  jurisdiction  of  a  United  States  district  court,  ex- 
cept as  authorized  by  the  Internal  Revenue  Service  under  regulations. 
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Any  such  exceptions  should  be  made  only  where,  as  to  categories  of 
circumstances,  it  is  clear  that  neither  the  interests  of  the  trust  partici- 
pants and  beneficiaries,  nor  the  interests  of  the  United  States  in  pro- 
tecting the  integrity  of  its  taxing  and  regulatory  and  pension  guar- 
anty systems  would  be  likely  to  be  jeopardized  by  the  trust  assets  being 
outside  the  United  States. 

Acquisition  of  securities  of  the  employer. — The  committee  bill  gen- 
erally prohibits  employee  benefit  plans  from  acquiring  stock  or  other 
securities  of  the  employer.  This  is  provided  because  generally  invest- 
ment in  an  employer's  securities  subjects  plan  participants  to  a  dou- 
ble risk  of  loss.  If  an  employer  has  severe  financial  reverses,  his  em- 
ployees may  not  only  lose  their  jobs  (and  the  employer's  contributions 
for  their  retirement  may  substantially  decrease),  but  also  they  may 
suffer  a  loss  from  decreases  in  the  securities'  value  and  dividends.  Also, 
if  the  trust  is  permitted  to  invest  in  securities  of  the  employer,  the 
fiduciary  may  well  be  subject  to  great  pressure  to  time  the  purchases 
and  sales  so  as  to  improve  the  market  in  those  securities,  whether  or 
not  the  interests  of  protecting  retirement  benefits  of  plan  participants 
may  be  adversely  affected. 

However,  the  bill  provides  a  special  rule  for  profit-sharing  plans 
because  the  concept  of  these  plans  is  that  employees  should  share  in 
profits  through  dividends  and  appreciation  as  well  as  through  em- 
ployer contributions  out  of  profits.  As  a  result  it  is  not  to  be  a  viola- 
tion of  this  securities-of-the-employer  rule  for  a  profit-sharing  plan  to 
invest  all  or  any  part  of  its  assets  in  securities  of  the  employer  if  the 
securities  are  readily  tradable  in  an  established  securities  market. 
However,  where  the  securities  are  not  tradable  on  an  established  mar- 
ket, then  no  more  than  10  percent  of  the  profit-sharing  trust's  assets 
is  to  consist  of  the  employer's  securities.  This  limit  is  needed  because 
of  the  greater  difficulty  in  selling  such  securities  and  therefore  the 
greater  risk  involved  in  this  situation. 

Moreover,  the  bill  does  not  limit  acquisition  of  employer's  stock 
by  stock  bonus  plans,  since  limitations  in  these  cases  would  be  incon- 
sistent with  the  nature  of  these  plans. 

An  employer's  securities  includes  the  securities  of  any  controlled 
group  of  corporations  (as  defined  in  section  1563(a)  of  the  Code) 
of  which  the  employer  is  a  member.  The  prohibition  applies  not  only 
to  the  purchase  of  securities,  but  also  to  acquisition  in  other  ways, 
such  as  acquisition  on  default  of  a  loan  where  stock  was  security  for 
the  loan  (this  latter  example  is  to  apply  only  where  the  stock  was 
made  security  for  the  loan  after  August  21, 1973) . 

The  10-percent  test,  applicable  in  the  case  of  profit-sharing  plans 
where  the  securities  are  not  tradable  on  an  established  securities  mar- 
ket, is  to  be  applied  at  the  time  the  securities  are  acquired.  Conse- 
quently, if  the  10-percent  test  is  met  at  the  time  of  acquisition,  owner- 
ship of  employer  securities  is  not  to  be  prohibited  at  a  later  time  when 
the  securities  may  represent  more  than  10  percent  of  the  trust  assets 
(e.g..  l>ecause  of  a  change  in  the  values  of  the  assets  of  the  trust). 

The  committee  bill  does  not  change  present  law  which  provides, 
for  qualified  trusts,  that  trust  funds  may  not  be  used  for  any  purpose 
other  than  for  the  exclusive  benefit  of  the  employees  or  their  bene- 
ficiaries. Under  administrative  rulings,  an  investment  generally  meets 
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the  "exclusive  benefit"'  requirement  if  its  cost  does  not  exceed  fair 
market  value,  a  fair  return  is  received,  sufficient  liquidity  is  main- 
tained, and  the  safeguards  and  diversity  adhered  to  by  a  prudent  in- 
vestor are  present.  The  exclusive  benefit  rule  currently  applies  to  in- 
vestment in  an  employer's  securities  and  it  is  intended  tliat  the  rule 
continue  to  so  apply. 

The  committee  bill  also  does  not  prohibit  a  plan  from  acquiring 
shares  in  a  regulated  investment  company  (defined  under  section  851 
of  the  code)  which  holds  or  acquires  securities  of  the  employer  as  a 
regular  part  of  its  investment  program.  However,  where  the  mutual 
fund  acquires  securities  of  the  employer  as  part  of  the  arrangement 
under  which  the  employer  acquires  shares  in  the  mutual  fund,  this 
exception  is  not  to  apply. 

Investments  that  jeopardize  income  or  assets —The  bill  also  treats 
as  a  prohibited  transaction  investments  which  jeopardize  the  income 
or  assets  of  the  trust.  This  is  similar  to  the  rule  that  private  founda- 
tions must  invest  in  a  manner  that  does  not  jeopardize  the  carrying 
out  of  their  exempt  purposes.  It  is  expected  that,  under  this  rule,  in- 
vestment standards  will  be  established  for  employee-benefit  trusts  that 
are  similar  to  the  investment  standards  which  have  been  established 
for  private  foundations.  In  this  case  also  it  is  not  intended  that  a 
"legal  list"  of  investments  for  pension  trusts  be  established.  Of  course, 
the  prohibited  transaction  provisions  do  not  prevent  an  employer,  on 
termination  of  his  plan,  from  recovering  assets  not  needed  to  pay  plan 
benefits.  Because  of  this  the  Internal  Revenue  Service  should  take  care 
that  this  jeopardy  rule  is  administered  with  due  regard  to  the  interests 
of  present  and  future  participants  and  beneficiaries.  If  termination 
is  contemplated,  it  should  be  clear  that  investments  are  not  being  made 
or  maintained  with  the  interests  of  potential  remaindermen  in  mind 
in  any  case  where  this  is  in  conflict  with  the  interests  of  the  participants 
or  beneficiaries. 

Miscellaneous  exceptions  from-  jwohibited  transaction  rides. — In 
the  interests  of  making  the  prohibited  transaction  rules  work  in  as 
practical  a  manner  as  possible,  certain  exceptions  are  provided  to 
them.  One  of  these  exceptions  provides  that  a  transaction  (such  as 
an  exchange)  between  a  trust  and  a  party  in  interest  pursuant  to  a 
corporate  adjustment,  such  as  a  liquidation,  merger,  redemption,  or 
recapitalization  is  not  to  be  a  prohibited  transaction  if  all  the  securities 
of  the  class  held  by  the  trust  are  subject  to  the  same  terms.  However,  a 
redemption  in  which  only  the  stock  held  by  the  trust  plan  is  redeemed 
would  have  to  serve  a  bona  fide  business  purpose. 

Recognizing  current  practice,  the  bill  also  does  not  prohibit  a  person 
from  serving  as  a  fiduciary  in  addition  to  being  an  officer,  employee, 
agent,  or  other  representative  of  a  party  in  interest. 

In  addition,  the  bill  provides  that  plans  subject  to  the  prohibited 
transaction  rules  are  not  to  include  funds  held  by  certain  insurance 
carriers,  funds  held  by  an  investment  company  subject  to  the  Invest- 
ment Company  Act  of  1940,  or  plans  administered  by  Federal  or  State 
governments  or  by  any  agency  or  instrumentality  of  these  govern- 
ments. 

Transition  rules  for  prohibited  transactions. — To  prevent  undue 
hardship,  the  committee  bill  provides  transition  rules  for  situations 
where  employee  benefit  trusts  are  now  engaging  in  activities  which 
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do  not  violate  current  law  but  which  would  be  prohibited  transactions 
under  the  bill. 

One  of  the  transition  rules  permits  the  leasing  or  joint  use  of  prop- 
erty involving  a  trust  and  a  party  in  interest  under  a  binding  contract 
in  effect  on  August  21,  1973  (or  pursuant  to  renewals  of  the  contract), 
to  continue  for  10  years  beyond  that  date,  until  August  22,  1983.  For 
this  transition  rule  to  apply,  the  lease  or  joint  use  must  remain  at  least 
as  favorable  to  the  trust  as  an  arm's-length  transaction  with  an  unre- 
lated party,  and  must  not  otherwise  be  a  prohibited  transaction  under 
present  law.  A  similar  10-year  transition  rule  applies  to  loans  or  other 
extensions  of  credit  under  a  binding  contract  in  effect  on  August  21, 
1973  (and  renewals  thereof),  where  the  loan  remains  as  favorable  as 
an  arm's-length  transaction  and  is  not  prohibited  under  present  law. 

Under  the  general  rule  in  the  bill,  a  trust  may  not  generally  acquire 
or  hold  a  bond  or  other  evidence  of  indebtedness  issued  by  a  party 
in  interest,  since  it  would  be  a  prohibited  loan.  However,  if  on  August 
21,  1973,  the  trust  holds  any  bonds,  debentures,  notes,  certificates,  or 
other  evidence  of  indebtedness  which  were  issued  by  a  corporation  and 
that  have  interest  coupons  or  are  in  registered  form,  and  the  holding 
of  these  debt  obligations  is  not  prohibited  under  present  law,  then 
the  trust  may  continue  to  hold  those  bonds,  without  time  limit.  How- 
ever, to  the  extent  the  bonds  are  disposed  of  by  the  trust,  they  cannot 
be  reacquired  and  held  under  these  transition  rules. 

In  order  to  avoid  disruption  of  markets  where  a  pension  plan 
already  holds  employer  securities  (or  where  a  profit-sharing  plan 
subject  to  the  10-percent  limit  discussed  above,  holds  more  than  that 
limit) ,  the  bill  does  not  require  divestiture  of  present  holdings  of  those 
securities.  For  this  purpose,  additional  shares  acquired  as  a  result 
of  a  stock  split  or  stock  dividend  are  to  be  treated  as  securities  already 
held.  However,  exercise  of  a  right  to  acquire  securities  (e.g.,  through 
conversion  of  a  convertible  security),  is  not  to  be  permitted.  If  a  trust 
subject  to  these  limitations  disposes  of  some  of  its  present  holdings, 
it  may  not  thereafter  acquire  new  securities  of  the  employer,  unless 
that  acquisition  is  permitted  under  the  general  rules  (as  distinguished 
from  this  transitional  provision).  For  example,  a  pension  trust  would 
not  be  permitted  to  reacquire  present  holdings  of  employer  securities 
after  it  had  sold  them;  a  10-percent  profit-sharing  trust  would  not  be 
permitted  to  reacquire  present  holdings  of  employer  securities  after 
it  had  sold  them,  unless  it  could  do  so  within  the  10-percent  limit. 
Present  holdings,  for  these  purposes,  are  holdings  as  of  August  21, 
1973,  the  date  the  committee  bill  is  reported. 

The  bill  allows  a  trust  to  sell  property,  at  arm's-length  terms,  to  a 
party  in  interest  where  the  property  is  now  under  a  lease  or  joint  use 
which  qualifies  for  the  10-year  transition  rule  described  above.  Sales 
of  this  type  must  occur  before  August  22,  1983.  A  transitional  rule  of 
this  type  is  provided  because  it  appears  that  such  lenses  are  not  uncom- 
mon, and  in  such  cases  often  a  party  in  interest  is  the  best  available 
buyer. 

Definitions  used  in  prohibited  transaction  provisions. — The  com- 
mittee bill  contains  a  number  of  definitions  of  terms  used  in  describing 
the  operation  of  the  prohibited  transaction  provisions.  These  are  de- 
scribed below. 
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The  committee  bill  defines  "fiduciary*'  as  any  person  who  exercises 
any  power  of  control,  management,  or  disposition  with  respect  to  any 
moneys  or  other  property  of  the  plan,  has  authority  or  responsibility 
to  exercise  these  powers,  or  is  a  guardian,  trustee,  executor,  adminis- 
trator, receiver,  conservator,  or  any  person  acting  in  any  fiduciary  ca- 
pacity for  the  plan  (as  described  in  sec.  7701(a)  (6) ).  Under  this  def- 
inition, fiduciaries  include  officers  and  directors  of  a  trust,  members  of 
the  trust's  investment  committee,  and  persons  who  select  these  in- 
dividuals. Consequently,  the  definition  includes  persons  who  have 
authority  and  responsibility  with  respect  to  the  transaction  in  ques- 
tion, regardless  of  their  formal  title. 

The  Bill's  definition  of  a  "party  in  interest"  includes  the  following 
general  categories:  (1)  managers  (and  employees)  of  the  plan,  (2) 
persons  providing  benefit  plan  services  to  the  plan,  (3)  the  employer 
and  its  officers,  directors,  and  highly  compensated  employees,  and  con- 
trolling or  controlled  parties,  or  parties  under  common  control,  (4) 
employee  organizations  (e.g.,  labor  unions,  including  the  national  and 
international  unions  where  a  plan  covers  any  local)  with  members 
covered  by  the  plan,  and  officers  and  directors  of  those  organizations 
and  (5)  fiduciaries  who  benefit  other  than  in  their  capacity  as  plan 
fiduciaries  from  the  particular  prohibited  transaction.  Additionally, 
certain  relatives  and  certain  partners  of  parties  in  interest  are  treated 
as  parties  in  interest. 

It  is  intended  that  "benefit  plan  services"  include  investment  advi- 
sory, actuarial,  legal,  accounting,  computer  and  bookkeeping,  and 
other  similar  services  necessary  for  plan  operations.  Additionally,  at- 
tribution rules  for  ownership  of  stock  are  provided  which  are  similar  to 
the  attribution  rules  under  the  private  foundation  self-dealing  rules. 
Also,  in  addition,  the  bill  provides  that  an  open-end  mutual  fund,  the 
mutual  fund's  investment  advisers,  and  the  mutual  fund's  principal 
underwriters  are  not  to  be  considered  as  plan  fiduciaries  or  parties  in 
interest  merely  because  an  employee  benefit  trust  purchases  shares  in 
the  mutual  fund.  Mutual  funds  are  currently  subject  to  substantial 
restrictions  on  transactions  with  affiliated  persons  under  the  Invest- 
ment Company  Act  of  1940,  and  also  it  appears  that  unintended  results 
might  occur  (such  as  preventing  a  trust  from  redeeming  its  mutual 
fund  shares)  if  mutual  funds  were  not  excluded  from  these  definitions. 

Civil  actions. — The  committee  recognizes  that  there  are  breaches 
of  fiduciary  responsibility  which  may  not  appropriately  be  subjected  to 
an  excise  tax  either  because  the  amount  involved  in  the  transaction  is 
difficult  to  determine,  or  because  formal  injunctive  action  may  be  nec- 
essary or  desirable.  Also,  the  committee  recognizes  that  many  persons 
have  a  direct  interest  in  seeing  that  trustees  do  not  breach  their  fidu- 
ciary responsibilities.  Consequently,  in  addition  to  establishing  an  ex- 
cise tax  on  prohibited  transactions,  the  committee  bill  strengthens  the 
enforcement  of  fiduciary  duties  by  providing  that  individual  partici- 
pants and  beneficiaries  may  bring  civil  actions  in  State  or  Federal 
courts  to  redress  or  prevent  fiduciary  breaches.  Additionally,  the  bill 
provides  that  the  Secretary  of  Labor  may  enforce  breaches  of  fiduciary 
duty  through  civil  actions  in  Federal  court. 

In  providing  for  enforcement  by  the  Secretary  of  Labor,  the  com- 
mittee bill  is  similar  to  the  1969  Tax  Reform  Act  which  included  pro- 
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visions  to  strengthen  the  ability  of  State  attorneys  general  to  enforce 
the  self-dealing  rules  regarding  private  foundations.  However,  since 
State  attorneys  general  usually  do  not  have  the  same  common  law  re- 
sponsibility to  oversee  employee  benefit  trusts  as  they  do  private  foun- 
dations, it  was  believed  that  the  Secretary  of  Labor  was  generally  the 
more  appropriate  Government  official  in  whom  to  vest  enforcement 
powers. 

Under  the  bill,  civil  actions  to  enforce  fiduciary  duties  generally 
may  be  brought  with  regard  to  any  employee  benefit  plan  which  main- 
tains a  fund  of  money  or  other  assets  in  connection  with  the  plan,  and 
is  established  or  maintained  by  an  employer  engaged  in  or  affecting  in- 
terstate commerce  or  by  an  employee  organization  representing  em- 
ployees so  engaged.  However,  plans  established  by  Federal  or  State 
governments  or  agencies  or  instrumentalities  of  these  governments 
are  excluded,  as  are  workmen's  compensation  and  unemployment  com- 
pensation disability  insurance  plans  and  plans  of  churches  (in  accord- 
ance with  their  exception  from  the  insurance  provisions,  as  described 
above).  Employee  benefit  plans  include  plans  which  provide  for  re- 
tirement, medical,  surgical,  hospital  care,  sickness,  accident,  disability, 
death  or  unemployment  benefits.  These  plans  also  include  profit- 
sharing  plans  and  plans  with  a  trust  fund  subject  to  the  Labor  Man- 
agement Relations  Act  of  1947  (sec.  302(c)  of  that  act). 

A  fiduciary  is  subject  to  civil  action  for  breach  of  fiduciary  duty  if 
the  plan  meets  these  definitions,  regardless  of  the  legal  form  of  the 
plan.  The  definition  of  fiduciaries  subject  to  civil  actions  includes  the 
same  types  of  persons  as  the  definition  of  fiduciaries  who  are  subject  to 
the  prohibited  transaction  rules  under  the  excise  tax,  described  above. 
(However,  the  plan  need  not  be  a  qualified  plan  for  tax  purposes  for  a 
person  to  be  a  fiduciary  subject  to  civil  action.) 

The  fiduciary  duties  which  may  be  enforced  through  civil  actions 
include  the  transactions  which  are  prohibited  transactions  (in  the 
above  discussion  on  prohibited  transactions,  prevented  by  excise  taxes), 
and  include  other  fiduciary  responsibilities  as  well.  If  a  fiduciary  en- 
gages in  a  transaction  which  is  a  prohibited  transaction  subject  to  the 
excise  tax,  or  which  would  be  prohibited  and  subject  to  tax  if  the 
plan  were  qualified  under  the  tax  laws,  the  fiduciary's  misconduct  may 
be  redressed  (or  prevented)  by  civil  action.  In  addition,  the  bill  pro- 
vides that  a  fiduciary  must  not  jeopardize  the  income  or  assets  of  a 
plan.  Also,  a  fiduciary  must  not  represent  any  other  party  dealing  with 
the  plan  or  act  on  behalf  of  a  party  adverse  to  the  plan  or  its  partici- 
pants or  beneficiaries.  Breaches  of  these  duties  also  may  be  remedied 
(or  prevented)  by  civil  action. 

The  bill  also  provides  that  fiduciaries  must  act  solely  in  the  interests 
of  the  participants  and  their  beneficiaries,  and  in  accordance  with  the 
documents  and  instruments  governing  the  plan  (if  consistent  with  the 
bill).  These  rules  now  govern  plans  qualified  under  the  tax  laws  and, 
through  the  civil  action  provisions,  are  extended  to  other  plans  of  em- 
ployers which  affect  commerce  (or  plans  of  employee  organizations 
w  hose  members  affecl  commerce). 

It  is  intended  that  under  the  rule  which  prohibits  a  fiduciary  from 
jeopardizing  the  income  or  assets  of  a  plan,  fiduciaries  will  be  subject 
to  the  usual  trustees'  duties  such  as  (but  not  limited  to)  the  duty  to 
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keep  and  render  clear  and  accurate  accounts,  take  and  keep  control 
of  the  plan  property,  protect  the  plan  property  from  loss  and  damage, 
enforce  claims  of  the  plan  and  defend  actions  against  the  plan  (unless 
it  is  reasonable  not  to  do  so),  and  keep  plan  property  separate  from 
other  property.  It  is  intended  that  the  investment  standard  that  must 
be  met  by  a  fiduciary  is  to  be  the  standard  established  by  the  prohibited 
transaction  rule  discussed  above  which  prohibits  investments  that 
jeopardize  the  income  or  assets  of  a  trust. 

The  bill  also  prohibits  a  person  who  has  been  convicted  of  a  num- 
ber of  specified  crimes  from  acting  as  a  manager,  fiduciary,  em- 
ployee, or  consultant  to  an  employee  benefit  plan  for  5  years  after  con- 
viction or  after  imprisonment.  Any  willful  violation  of  this  prohibi- 
tion is  subject  to  a  penalty  of  $10,000  and  1  year  imprisonment;  the 
same  penalty  is  applicable  to  anyone  who  knowingly  permits  another 
person  to  violate  this  prohibition.  Upon  an  administrative  hearing  and 
after  giving  notice  to  prosecuting  officials,  the  Board  of  Parole  of  the 
Department  of  Justice  may  remove  the  restriction  on  serving  with  a 
plan  if  the  Board  finds  that  this  would  not  be  contrary  to  the  purpose 
of  the  bill.  The  Board's  determination  will  be  final. 

Under  the  bill,  the  Secretary  of  Labor  and  participants  and  bene- 
ficiaries of  a  plan  may  bring  civil  actions  for  any  appropriate  legal 
or  equitable  relief  to  redress  or  restrain  a  violation  of  fiduciary  duties. 
The  bill  specifically  makes  a  fiduciary  who  breaches  any  of  the  spe- 
cified duties  personally  liable ;  the  fiduciary  must  make  good  any  losses 
which  the  plan  sustained  from  the  breach  and  must  restore  to  the  plan 
any  profits  which  he  made  using  plan  assets.  However,  a  fiduciary  is 
only  personally  .liable  where  he  knew,  or  would  have  known  if  he 
exercised  reasonable  diligence,  that  his  act  or  failure  to  act  constituted 
a  breach  of  his  responsibility.  The  bill  also  provides  that  fiduciaries 
have  a  duty  to  prevent  their  co-fiduciaries  from  breaching  a  fiduciary 
responsibility  and  must  compel  a  redress  of  a  breach.  However,  if  the 
co-fiduciary  objects  in  writing  to  the  specific  action  and  files  a  copy  of 
the  objection  with  the  Secretary  of  Labor,  he  will  not  be  liable  for  any 
act  (or  failure  to  act)  of  another  fiduciary.  Furthermore,  the  bill  spe- 
cifically prohibits  exculpatory  clauses. 

The  bill  also  makes  a  party  in  interest  who  participates  in  a  pro- 
hibited transaction  (or  a  transaction  which  would  have  been  a  pro- 
hibited transaction  if  the  plan  were  qualified  under  the  tax  laws) 
personally  liable  for  any  losses  sustained  by  the  plan  and  for  any 
profits  made  through  using  plan  assets.  A  party  in  interest  is  so  liable 
only  if  he  knew  that  the  transaction  was  prohibited  or  would  have 
known  after  exercising  reasonable  diligence.  This  liability  is  appropri- 
ate because  in  these  situations  often  the  party  in  interest  is  a  major 
beneficiary  of  a  fiduciarv  breach ;  in  addition,  this  liability  is  in  accord 
with  the  excise  tax  liability  discussed  above  regarding  prohibited  trans- 
actions. Fiduciaries  and  parties  in  interest  who  are  liable  on  account  of 
a  breach  of  duty  in  which  they  both  participated  are  to  be  jointly  and 
severally  liable! 

Appropriate  equitable  relief  may  be  granted  in  a  civil  action.  For 
example,  injunctions  may  be  granted  to  prevent  a  violation  of  fiduciary 
duty,  and  a  constructive  trust  may  be  imposed  on  the  plan  assets,  if 
needed  to  protect  the  participants  and  beneficiaries.  Also,  the  bill 
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specifically  provides  that  a  fiduciary  may  be  removed  through  civil 
action  brought  by  the  Secretary  or  participants  or  beneficiaries  if  he 
has  violated  any  of  the  specified  fiduciary  obligations,  or  is  serving 
in  violation  of  the  criminal  conviction  provisions.  (The  Attorney  Gen- 
eral also  may  bring  an  action  to  remove  in  the  latter  case.)  It  is  ex- 
pected that  a  fiduciary  (other  than  one  serving  in  violation  of  the 
criminal  conviction  provisions)  may  be  removed  for  repeated  or  sub- 
stantial violations  of  his  responsibilities,  and  that  upon  removal  the 
court  may,  in  its  discretion,  appoint  someone  to  serve  until  a  fiduciary 
is  properly  chosen  in  accordance  with  the  plan. 

The  bill  provides  that  participants  and  beneficiaries  may  bring 
civil  actions  to  redress  a  breach  of  fiduciary  responsibility  in  any 
State  or  Federal  court  of  competent  jurisdiction.  Actions  by  partici- 
pants and  beneficiaries  brought  in  Federal  district  court  are  subject 
to  the  $10,000  jurisdictional  requirements  (28  U.S.C.  sec.  1331).  (How- 
ever, the  $10,000  limit  does  not  apply  to  actions  brought  by  the  Sec- 
retary of  Labor  or  the  Attorney  General.)  Where  participants  and 
beneficiaries  bring  a  civil  action,  the  Secretary  of  Labor  must  be  served 
with  a  copy  of  the  complaint  or  petition,  and  the  Secretary  may  inter- 
vene in  the  action  and  remove  an  action  from  a  State  court  to  a 
Federal  district  court.  Removal  is  available  only  when  the  Secretary 
could  have  brought  the  action  initially. 

The  bill  provides  that  participants  or  beneficiaries  may  bring  class 
actions  under  certain  circumstances.  Further,  in  an  action  by  partici- 
pants or  beneficiaries,  a  court  may  allow  reasonable  attorney's  fees 
and  costs  and  may  require  the  plaintiff  to  post  security  for  payment  of 
these  fees  and  costs.  Liberal  venue  and  service  provisions  are  estab- 
lished for  actions  brought  in  Federal  district  court. 

If  the  fiduciary  breach  is  disclosed  in  a  report  filed  with  the  Sec- 
retary of  Labor,  civil  action  may  be  brought  no  later  than  3  years 
after  the  report  is  filed.  In  other  cases,  an  action  may  be  brought 
within  3  years  after  the  plaintiff  knows  or  has  reason  to  know  of  the 
violation,  but  no  action  may  be  brought  more  than  10  years  after  the 
transaction  occurred.  Additionally,  where  there  is  a  willfully  false 
or  fraudulent  statement,  misrepresentation,  concealment  or  failure  to 
disclose  a  material  fact  to  the  Secretary  of  Labor,  action  may  be 
brought  within  10  years  of  the  violation. 

Effective  date 

The  effective  date  of  the  fiduciary  responsibility  provision  is 
January  1, 1975. 

Revenue  effect 

The  fiduciary  responsibility  provisions  are  not  expected  to  have  any 
significant  effect  on  the  revenues. 

H.  Administration  and  Enforcement 

(Sees.  101  and  102,  601,  602,  and  (>41  of  the  bill,  and  sees.  4074,  7476, 
7177.  and  7802  of  the  Code) 

The  committee  bill  relies  heavily  on  the  tax  laws  in  order  to  secure 
compliance  with  the  new  requirements  that  it  imposes  on  employee 
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pension,  profit-sharing  and  stock  bonus  plans.  The  bill,  in  providing 
new  standards  of  coverage,  vesting,  funding  and  fiduciary  respon- 
sibility, continues  the  administration  of  these  provisions  in  the  Inter- 
nal Revenue  Service. 

Many  aspects  of  compliance  have  been  discussed  in  conjunction 
with  the  various  substantative  provisions  described  in  the  bill.  This 
includes,  for  example,  the  new  excise  taxes  imposed  with  respect  to 
underfunding  and  those  imposed  in  connection  with  transactions 
which  are  prohibited  to  qualified  plans. 

In  a  number  of  other  ways,  however,  efforts  have  been  made  to 
improve  the  provisions  of  existing  law.  The  provisions  of  this  type 
discussed  here  are  the  new  office  set  up  in  the  Internal  Revenue  Service 
to  administer  the  new  standards  in  this  bill  as  well  as  those  of  existing 
law.  together  with  the  audit  fee  rax  designed  to  provide  for  this 
administration.  In  addition,  the  bill  deals  with  the  problem  raised  as 
to  the  absence  under  existing  law  of  a  judicial  review  for  letters  of 
determination  as  to  the  qualification  status  of  plans.  Procedures  are 
also  set  out  whereby  employees  can  question  the  qualification  of  plans. 
Finally,  the  bill  establishes  procedures  in  the  Department  of  Labor 
for  an  administrative  review  of  employee  claims  as  to  their  rights 
under  qualified  plans. 

1.  INTERNAL  REVENUE  SERVICE 

Present  law 

Under  present  law.  the  national  office  of  the  Internal  Revenue 
Service  is  organized  on  a  general  activity  basis  rather  than  a  tax  or 
subject  basis.1  At  the  present  time,  there  are  six  Assistant  Commis- 
sioners of  Internal  Revenue  in  the  national  office  whose  activities  are 
broken  into  the  following  categories:  collection  and  taxpayer  service, 
compliance  (including  auditing),  inspection  (internal  security),  plan- 
ning and  research,  technical  (rulings)  and  administration  housekeep- 
ing). Similarly,  the  field  offices  of  the  Service  are  organized  on  a  similar 
line.  Within  each  of  these  broad  categories  there  are  Service  units  whose 
jurisdictional  breakdown  is  by  subject  matter  under  examination. 
For  example,  the  Miscellaneous  and  Special  Provisions  Tax  Division 
under  the  Office  of  Assistant  Commissioner  (Technical)  contains  a 
Pension  Trust  Branch  and  an  Exempt  Organization  Branch.  How- 
ever, various  other  aspects  of  national  office  employee  benefit  plan  and 
tax  exempt  organization  administration  are  under  the  Office  of  Assist- 
ant Commissioner.  Accounts  Collection  and  Taxpayer  Service  and  the 
Office  of  Assistant  Commissioner.  Compliance. 

General  reasons  for  change 

Concern  has  been  expressed  in  the  case  of  the  administration  of 
employee  benefit  plans  (and  also  tax  exempt  organizations)  as  to 
whether  the  Internal  Revenue  Service  with  its  primary  concern  with 
the  collection  of  revenues  is  giving  sufficient  consideration  to  the  pur- 
poses for  which  these  organizations  are  exempt.  Many  believe  that  the 

1  Reorganization  Plan  No.  1  of  1052  which  went  into  effect  on  March  15.  1952.  For  a 
description  of  the  present  organization  of  the  Internal  Revenue  Service,  see  Statement  of 
Organization  and  Functions  (C.B.  1970-1,  442). 
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present  organization  of  the  Service  causes  it  to  subordinate  concern 
for  the  protection  of  the  interests  of  plan  participants  (or  the  educa- 
tional, charitable,  etc.,  purposes  for  which  the  exemptions  are 
provided). 

On  the  other  hand,  the  enormous  growth  in  retirement  plans  during 
the  last  third  of  a  century  has  proceeded  largely  under  the  tax  regula- 
tions of  the  Internal  Kevenue  Service.  Moreover,  clearly  the  greatest 
single  protection  for  rank  and  file  employees  during  this  time  has  been 
the  Internal  Kevenue  Service's  administration  of  the  provision  denying 
any  special  tax  treatment  for  contributions  or  benefits  discriminating 
in  favor  of  employees  who  are  officer,  shareholders,  supervisors,  or 
highly  compensated  employees.  The  thrust  of  this  provision  is  to  re- 
quire broader  substantial  participation  in  the  plans  than  would  be 
provided  but  for  the  Service's  administration  of  the  statute. 

At  the  same  time,  it  must  be  recognized  that  the  natural  tendency 
is  for  the  Service  to  emphasize  those  areas  that  produce  revenue 
rather  than  those  areas  primarily  concerned  with  maintaining  the 
integrity  and  carrying  out  the  purposes  of  exemption  provisions. 
Similar  concern  has  been  expressed  in  the  past  over  the  Service's 
administration  of  the  provisions  of  the  tax  law  relating  to  exempt 
organizations. 

The  committee  believes  that  in  the  employee  benefit  plan  and  tax 
exempt  organization  area  it  should  be  easier  to  emphasize  the  basic 
objectives  involved  if  the  activities  relating  to  these  plans  and  exempt 
organizations  were  more  closely  coordinated,  if  the  activities  in  these 
areas  relating  to  auditing,  rulings,  etc.  whether  in  the  field  or  in  the 
national  office  are  brought  together  and  if  the  top  direction  for  these 
activities  also  has  specialized  in  them.  For  the  reasons  outlined,  the 
bill  establishes  a  separate  office  in  the  Internal  Revenue  Service, 
headed  by  an  Assistant  Commissioner  for  Employee  Plans  and 
Exempt  Organizations  to  deal  primarily  with  plans  that  are  (or 
claim  to  be)  qualified  under  section  401  of  the  code  and  organiza- 
tions that  are  (or  claim  to  be)  exempt  from  income  taxes  under 
section  501(a)  of  the  code.  This  includes  pension,  profit-sharing  and 
stock  bonus  trusts  and  plans,  religious,  educational,  charitable, 
organizations  and  foundations  as  well  as  the  various  other  exempt 
organizations  described  in  section  501(c)  of  the  code.  Similar  units 
are  to  be  established  in  the  various  regional  and  district  offices.  In 
addition,  the  committee  has  decided  to  earmark  half  of  the  4-percent 
private  foundations  excise  tax  on  investment  income  as  well  as  the 
proceeds  from  a  new  audit-fee  excise  tax  for  the  funding  of  these 
new  offices. 

Explanation  of  provisions 

Office  of  Assistant  Commissioner,  Employee  Plans  and  Exempt 
Organizations. — The  bill  establishes  within'  the  Internal  Kevenue 
Service  a  new  office  of  Assistant  Commissioner  to  be  known  as  the 
Office  of  Assistant  Commissioner,  Employee  Plans  and  Exempt 
Organizations.  This  office  is  to  have  the  supervision  and  direction 
of  the  basic  activities  of  the  Internal  Kevenue  Service  in  connection 
with  pensions,  etc.  plans  (governed  by  sees.  401  through  414  of  the 
code)    and    tax   exempt   organizations    (exempt   from   tax  under 
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sec.  501(a)  of  the  code).  The  bill  authorizes  the  prescribing  of 
the  activities  this  office  is  to  be  responsible  for  in  connection  with 
organizations  exempt  from  tax  (under  sec.  501(a)  of  the  code) 
and  plans  to  which  the  special  tax  benefits  of  the  deferred  compen- 
sation provisions  of  the  tax  laws  (sees.  401  through  414  of  the  code). 

In  connection  with  deferred  compensation  plans  it  is  intended  that 
this  office  will  be  made  responsible  for,  among  other  things,  the  ques- 
tion as  to  the  qualification  of  the  plan  and  the  related  trust  and  the 
exemption  from  tax  of  the  trust.  It  also  is  intended  that  questions  as 
to  the  deductibility  of  contributions  to  a  plan,  the  taxability  of  a 
beneficiary  of  an  employees'  trust  and  the  taxation  of  employee  an- 
nuities be  included  in  the  jurisdiction  of  this  office.  In  addition,  it  is 
planned  that  this  office  would  have  responsibility  over  the  minimum 
standards  relating  to  funding  of  the  plan  and  the  excise  tax  for  under- 
funding,  including  the  enrollment  and  reports  of  actuaries.  The  new 
rules  relating  to  prohibited  transactions  also  come  within  the  activities 
it  is  intended  should  be  administered  by  this  office. 

In  connection  with  organizations  exempt  from  tax  (under  sec. 
501  (a)  of  the  code)  it  is  intended  that  this  office  have  the  responsibili- 
ties as  to  an  organization's  exempt  qualification,  the  taxes  on  unrelated 
business  income  of  an  organization  exempt  from  tax,  and  the  rules 
relating  to  the  private  foundation  provisions  of  the  Internal  Revenue 
Code. 

To  carry  out  the  provisions  of  this  bill,  it  is  intended  that  the  prin- 
cipal activities  referred  to  above  will  be  transferred  from  the  various 
Assistant  Commissioners'  offices  to  the  new  Office  of  the  Assistant 
Commissioner  (Employee  Plans  and  Elxempt  Organizations).  With 
these  transfers  it  is  intended  that  the  Assistant  Commissioner  (Em- 
ployee Plans  and  Exempt  Organizations),  under  the  direction  and 
supervision  of  the  Secretary,  or  his  delegate,  will  have  the  authority 
to  direct  national  and  field  office  policy  in  connection  with  the  basic 
activities  of  the  Service  relating  to  employee  plans  and  exempt 
organizations. 

Salaries. — The  bill  provides  that  the  Assistant  Commissioner  (Em- 
ployees Plans  and  Exempt  Organizations)  is  to  be  classified  at  a 
GS-18  level  and  is  in  addition  to  the  number  of  positions  authorized 
by  present  law  (sec.  5109  of  Title  5  of  the  U.S.  Code).  Present  law 
also  is  amended  (sec.  5108  of  Title  5  of  the  U.S.  Code)  to  provide 
that  in  addition  to  any  positions  already  provided  (and  without 
regard  to  any  other  restriction  of  present  law)  there  are  to  be  a 
total  of  20  new  positions  in  the  Internal  Revenue  Service  in  levels 
GS-16  and  GS-17.  Th^«o  increases  are  to  become  effective  on  the  date 
of  the  enactment  of  the  bill. 

Authorization  of  appropriations.— The  responsibilities  and  func- 
tions allocated  to  this  new  office  are  to  be  funded  by  separate  appro- 
priations, authorization  for  which  is  made  in  this  bill.  For  this 
purpose,  the  bill  authorizes  that  the  revenue  from  the  annual  $1  audit- 
fee  tax  imposed  on  the  employer  for  each  plan  participant  (sec.  4974) 
plus  one-half  of  the  revenues  from  the  4  percent  excise  tax  on  founda- 
tion investment  income  (sec.  4940^)  is  authorized  to  be  armronrip'ed 
to  this  office  for  purposes  of  carrying  out  the  functions  of  the  office. 


109 


1178 


The  investment  income  tax  on  foundations  currently  is  yielding 
$56  million.  This  suggests  that  given  the  present  level.  $28  million 
would  be  authorized  for  the  new  office  from  this  source.  It  is  estimated, 
based  upon  the  present  number  of  covered  pension  participants,  that 
$30  million  will  be  collected  from  the  new  $1  audit  fee  tax.  Thus,  based 
upon  present  levels  of  revenue  and  participants  the  revenue  provided 
for  the  new  office  is  expected  to  amount  to  $58  million.  Presently 
the  costs  of  administering  the  provisions  of  the  tax  law  relating  to 
exempt  organizations  is  about  $20  million  and  the  cost  of  administering 
the  provisions  relating  to  employee  plans  is  about  $22  million.  This 
suggests  a  total  of  $42  million,  but  with  the  new  activities  provided 
in  the  case  of  pension  plans  and  the  expanded  requirements  under 
the  1969  Act  with  respect  to  exempt  organizations,  it  is  anticipated 
that  significantly  more  revenue  than  this  will  be  required  to  carry 
out  these  functions  in  the  future. 

Because  the  authorization  for  the  new  office  is  to  be  based  upon 
estimates  of  collections  from  the  tAvo  taxes  referred  to  above,  it  is  neces- 
sary to  have  collection  data  available  for  purposes  of  this  authoriza- 
tion. As  a  result,  the  bill  provides  that  generally  the  amount  of  the 
authorization  is  to  be  based  upon  collections  for  the  second  preceding 
fiscal  year.  Since  the  audit  fee  tax  is  a  new  tax  first  going  into  effect  in 
the  calendar  year  1974,  the  collections  from  this  tax  will  be  first  real- 
ized in  the  last  half  of  fiscal  year  1974,  i.e..  the  first  six  months  of 
calendar  year  1974.  This  means  that  collections  for  the  second  pre- 
ceding year  with  respect  to  this  portion  of  the  revenue  of  the  new  office 
will  not  be  available  before  the  fiscal  year  1976.  As  a  result,  as  a  sub- 
stitute for  the  audit  fee  tax  in  the  years  1974  through  1976.  the  bill 
authorizes  $35  million  a  year  for  the  new  office.  This  is  in  addition  to 
the  authorization  of  half  of  the  collections  from  the  foundation  invest- 
ment income  tax. 

The  funds  provided  by  these  two  taxes  which  are  authorized  for  the 
new  office  in  the  Internal  Revenue  Service  are  to  be  used  only  for 
activities  delegated  to  this  new  office  and  may  not  be  transferred  or 
used  by  the  Internal  Revenue  Service  in  any  other  manner. 

Effective  date 

These  provisions  are  to  be  effective  as  of  the  date  of  enactment  of 
the  bill. 

Revenue  effect 

It  is  not  believed  that  this  provision  will  have  any  revenue  effect 
(but,  for  revenue  raised  by  the  audit-fee  tax.  see  below.) 

2.  EXCISE  TAX  FOR  AUDITING 

Present  law 

As  indicated  above,  the  present  annual  cost  of  administering  em- 
ployee benefit  plans  subject  to  the  special  tax  provisions  of  the  Inter- 
nal Revenue  Code  is  about  $22  million.  With  the  increased  costs  aris- 
ing from  the  expanded  duties  it  is  estimated  that  additional  costs  will 
in  the  near  future  raise  this  total  to  about  $35  million.  Under  present 
law  no  audit  fees  or  taxes  are  paid  with  respect  to  a  (nullified  em- 
ployee plan  in  order  to  cover  the  costs  of  the  Internal  Revenue  Service 
in  administering  qualified  employee  plans. 
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General  reasons  for  change 

The  committee's  bill  (sec.  101)  has  established  a  new  Office  of 
Assistant  Commissioner  for  Employee  Plans  and  Exempt  Organiza- 
tions to  administer  the  qualified  employee  plan  provisions  and  the 
exempt  organization  provisions  of  the  code.  Under  present  law,  pri- 
vate foundations  pay  a  4  percent  excise  tax  on  their  investment  in- 
come (sec.  4940)  half  of  which  under  the  provision  described  above 
is  to  be  used  to  meet  the  administration  of  the  exempt  organization 
provisions  and  other  costs  of  the  new  office.  In  contrast,  qualified  em- 
ployee plans  do  not  presently  contribute  funds  for  the  administra- 
tion of  the  provisions  of  the  tax  law  relating  to  their  qualified  status. 
The  committee  believes  that  qualified  employee  plans  like  exempt  or- 
ganizations should  contribute  to  the  cost  of  their  administration.  Ac- 
cordingly, the  committee  has  decided  to  impose  a  $1  audit  fee  excise 
tax  on  the  employer  for  each  plan  participant  in  a  qualified  employee 
plan.  As  indicated  in  the  provisions  described  above,  the  revenue  from 
the  $1  audit  fee  is  to  be  authorized  to  be  used  to  meet  the  portion  of 
the  joint  cost  of  the  new  Office  of  Assistant  Commissioner,  Employee 
Plans  and  Exempt  Organizations,  which  is  attributable  to  pension 
plans. 

Explanation  of  provisions 

The  bill  provides  that  for  the  calendar  year  beginning  on  January 
1,  1974,  and  subsequent  years  an  excise  tax  is  imposed  of  $1  per  par- 
ticipant under  an  employer  pension,  profit-sharing,  or  stock  bonus 
plan  (described  in  sec.  401(a) ),  or  an  annuity  plan  (described  in  sec- 
403(a)),  or  a  bond  purchase  plan  (described  in  sec.  405(a)).  The 
$1  tax  imposed  is  to  be  paid  by  the  employer  of  eacli  participant  under 
a  qualified  plan. 

For  purposes  of  administration  and  collection  of  this  tax  the  em- 
ployment tax  provisions  (subtitle  C)  of  the  code  are  to  be  applicable. 
Thus,  the  audit  fee  tax  becomes  the  liability  of  the  employer  when 
contributions  are  first  made  during  a  calendar  year  by,  or  on  behalf  of, 
an  employee  to  a  qualified  employee  plan.  However,  contrary  to  the 
employment  taxes,  the  $1  audit  fee  excise  tax  is  to  be  deductible  as  a 
trade  or  business  expense  (i.e.,  sec.  3502  does  not  apply) . 

The  tax  imposed  under  this  provision  is  not  to  apply  to  participants 
under  a  plan  of  an  agency  or  instrumentality  of  the  United  States,  a 
State  or  political  subdivision.  For  purposes  of  this  provision  a  plan 
established  by  the  employer  includes  a  plan  established  by  a  prede- 
cessor of  the  employer. 

To  be  a  participant,  an  individual  must  be  actively  employed  by  the 
employer  at  any  time  during  the  calendar  year.  Further,  the  indi- 
vidual must  be  entitled  to  have  amounts  contributed  to  or  under  a 
qualified  plan  on  his  behalf  by  the  employer  (or  to  make  contributions 
to  the  plan)  and  must  not  currently  be  receiving  benefits  under  the 
qualified  plan  (that  is,  is  not  a  retiree). 

The  Treasury  Department  is  authorized  to  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  provisions  imposing  the  $1 
excise  tax. 

Effective  date 

The  $1  excise  tax  is  to  be  applicable  to  calendar  years  beginning  after 
December  31, 1973. 
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Revenue  effect 

The  enactment  of  this  provision  is  expected  to  produce  approxi- 
mately $30  million  of  excise  taxes  at  1973  levels  of  employment. 

3.  TAX  COURT  DETERMINATIONS 

Present  law 

Plans  which  meet  the  requirements  of  the  Internal  Revenue  Code 
(that  is,  are  exclusively  for  the  benefit  of  employees,  are  nondiscrimi- 
natory in  regard  to  coverage  and  benefits,  do  not  engage  in  prohibited 
self-dealing  transactions  and  meet  certain  other  qualifications)  receive 
special  tax  treatment  designed  to  foster  their  growth.  It  is  not  neces- 
sary, in  order  to  receive  this  special  tax  treatment,  that  a  prior  determi- 
nation be  obtained  from  the  Internal  Revenue  Service  as  to  the 
qualification  of  a  plan.  However,  to  assist  employers  in  their  develop- 
ment of  plans  or  plan  amendments,  the  Internal  Revenue  Service  issues 
determination  letters  indicating  whether  or  not  proposed  plans  or 
amendments  qualify  for  the  special  tax  treatment.  As  a  practical  mat- 
ter, since  taxpayers  generally  want  assurance  in  advance  that  their 
plans  or  amendments  will  qualify,  in  most  cases  they  obtain  prior  de- 
terminations from  the  Internal  Revenue  Service  before  adopting  & 
plan  or  modification.  Such  a  determination  relates  both  to  the  qualifica- 
tion of  the  plan  (sec.  401  of  the  Code)  and  the  tax-exempt  status  of  the 
related  trust  (sec.  501  of  the  Code) . 

Under  the  Internal  Revenue  Service's  published  procedures,  this 
generally  takes  the  form  of  a  determination  letter  issued  by  a  district 
director.  The  district  director  may  request  technical  advice  from  the 
national  office  on  issues  arising  from  a  request  for  a  determination 
letter.  Also,  the  applicant  may  request  national  office  consideration  of 
the  matter  if  the  district  director  does  not  act  within  30  days  from 
notice  of  intent  to  make  such  a  request,  or  acts  adversely. 

Standards  are  set  as  to  the  type  of  situation  in  which  the  national 
office  will  entertain  a  request  for  consideration  of  a  case.  It  will,  for 
example,  consider  a  case  where  the  contemplated  district  office  action 
is  in  conflict  with  a  determination  made  in  a  similar  case  in  the  same, 
or  another,  district.  The  procedure  provides  for  a  conference  in  the  na- 
tional office,  if  it  is  requested  by  the  applicant. 

G-eiieral  reasons  for  change 

In  most  cases  an  employer  is  ultimately  able  to  obtain  national 
office  consideration  of  a  request  for  a  determination  by  means  of  a 
request  for  technical  advice  by  a  district  director  or  by  appeal  to  the 
national  office  of  a  district  director's  determination  or  failure  to  make 
a  determination.  In  some  cases,  the  Service  has  refused  to  make  a 
determination  with  respect  to  the  status  of  a  plan  and  related  trust. 
In  either  case,  however,  tin1  employer  has  exhausted  his  remedies  after 
the  action  by  the  national  office. 

As  a  practical  matter,  there  is  no  effective  appeal  from  a  Service 
determination  for  refusal  to  make  a  determination)  that  a  proposed 
pension  plan  fails  to  qualify  for  the  special  tax  benefits.  In  these  cases, 
although  there  may  be  a  real  controversy  between  the  employer  and 
the  Service,  present  law  permits  the  employer  to  go  to  court  only 
after  he  has  made  contributions  to  the  plan,  deducted  them,  and  had 
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those  deductions  disallowed.  The  long  time  period  and  the  related 
uncertainty,  coupled  with  the  threat  of  the  ultimate  loss  of  the  tax 
deduction,  almost  always  causes  the  employer  to  go  along  with  the 
Service,  even  if  he  disagrees  with  the  Service's  position.  In  addition, 
the  determination  letter  procedure  does  not  permit  employees,  or 
their  unions,  to  question  the  qualification  of  plans. 

The  committee  believes  that  botli  employers  and  employees  should 
have  a  right  to  court  adjudication  in  the  situations  described  above. 
The  bill  deals  with  the  problem  by  providing  that,  in  the  event  of 
an  unfavorable  determination  (or  failure  to  make  a  determination), 
the  employer  may  ask  the  Tax  Court  for  a  declaratory  judgment  as 
to  the  status  of  a  new  plan,  a  plan  amendment  or  a  plan  to  be  termi- 
nated. In  addition,  the  committee  has  decided  that  interested  em- 
ployees should  be  allowed  to  participate  in  the  consideration  by  the 
Service  of  an  employer's  request  for  a  determination  and  any  con- 
troversy connected  with  it.  An  employee  who  intervenes  in  the  Serv- 
ice's determination  procedure  is  to  be  entitled  to  receive  a  copy  of  the 
determination  issued  by  the  Service  in  connection  with  the  proceed- 
ing. If  the  employee  questions  a  Service  determination  with  respect 
to  the  qualification  of  a  particular  plan,  he  may  petition  the  Tax 
Court  to  issue  a  declaratory  judgment  as  to  the  status  of  the  plan. 

The  committee  believes  that  this  procedure  is  desirable  because  it 
will  permit  all  interested  parties  to  the  controversy  (the  Government, 
the  trustee,  the  employer,  and  his  employees)  to  have  an  opportunity 
to  participate  in  the  administrative  determination  of  the  matter  and  to 
have  an  opportunity  to  contest  the  Service  determination  of  the 
matter.2 

While  the  committee  decision  permits  employers  and  their  em- 
ployees to  petition  the  Tax  Court  for  a  declaratory  judgment  in  con- 
nection with  a  new  plan,  a  plan  amendment,  or  a  plan  termination,  the 
committee  also  expects  the  Service  to  establish  procedures  whereby 
interested  parties  (including  employees  regardless  of  whether  they  are 
plan  participants  or  plan  beneficiaries)  may  question  the  continued 
qualification  of  a  plan  and  a  related  trust  and  obtain  a  determination 
from  the  Service.  In  such  a  case,  it  is  believed  that  the  Service  should 
afford  the  employer  and  other  interested  parties  an  opportunity  to  be 
heard  before  issuing  a  determination  letter  with  respect  to  the  plan 
and  related  trust.  If  the  Service  ultimately  concludes  that  a  plan  is  no 
longer  qualified,  then  the  Service  is  to  proceed  in  the  usual  manner  by 
notice  of  deficiency.  Of  course,  the  Service  while  concluding  that  the 
plan  remains  qualified  could  conclude  that  there  lias  been  a  violation 
of  a  fiduciary  obligation,  and  the  Service  would  then  proceed  by  impo- 
sition of  the  excise  tax. 

While  this  new  procedure  is  being  made  available  to  parties  who 
desire  to  use  it,  there  is  no  requirement  that  a  party  use  this  new  pro- 
cedure to  determine  the  status  of  a  plan.  Further,  there  is  no  require- 
ment, as  a  condition  for  qualification,  that  a  request  for  a  determina- 
tion be  made. 


2  The  present  Service  procedure  provides  that  appeals  from  a  district  director  are  to 
be  considered  by  the  national  office  in  Washington.  D.C..  and  as  a  result,  if  a  party  wishes 
to  make  an  oral  presentation,  he  must  incur  the  cost  of  travel.  The  Service  has  instituted 
a  regional  appeals  procedure  in  connection  with  the  status  of  an  organization  exempt  by 
reason  of  section  501(c)(3)  and  it  is  hoped  that  the  Service  will  institute  a  similar 
appeals  procedure  for  employee  benefit  plan  determinations. 


113 


1182 


Explanation  of  provisions 

In  general. — The  bill  provides  that  the  United  States  Tax  Court  is 
to  have  jurisdiction  to  hear  and  enter  judgments  with  respect  to  con- 
troversies as  to  the  qualification  of  an  employee  plan  which  has  been 
established  by  an  employer.  The  plans  for  which  the  Tax  Court  may  en- 
ter a  declaratory  judgment  are  pension,  profit-sharing,  and  stock  bonus 
plans  (described  in  sec.  401(a)).  annuity  plans  (described  in  sec.  403 
(a) ),  and  bond  purchase  plans  (described  in  sec.  405(a) ).  A  declara- 
tory judgment  issued  by  the  Tax  Court  is  to  be  treated  as  the  final  deci- 
sion of  the  court  and  is  to  be  appealable  to  the  U.S.  Court  of  Appeals. 

The  Tax  Court  is  to  have  jurisdiction  to  declare  whether  a  plan  is, 
or  is  not,  a  qualified  plan,  but  in  this  judgment  is  not  to  determine 
whether  any  proposed  action  is  a  prohibited  transaction  (sec.  4973). 
The  Court  is  to  base  its  determination  upon  the  reasons  provided  by 
the  Internal  Revenue  Service  in  its  notice  to  the  party  making  the 
request  for  a  determination,  or  based  upon  any  new  matter  which 
the  Service  may  wish  to  introduce  at  the  time  of  the  trial.  The  Tax 
Court  decision,  however,  is  to  be  based  upon  a  redetermination  of 
the  Service's  determination  and  not  by  a  general  examination  of 
the  provisions  of  the  plan  or  related  trust.  The  judgment  is  to  be 
binding  upon  the  parties  to  the  case  based  upon  the  facts  as  presented 
to  the  Court  in  the  case  for  the  year  or  years  involved.  This,  of  course, 
does  not  forclose  future  action  if  an  examination  of  the  operations 
of  the  plan  indicates  that  the  plan  does  not  in  operation  meet  the  re- 
quirements for  qualification. 

The  parties  entitled  to  petition  the  Tax  Court  for  a  declaratory 
judgment  under  this  provision  in  general  are  the  trustee  of  a  plan,  a 
taxpayer  seeking  to  take  a  deduction  for  contributions  to  a  plan  or 
trust,  or  an  employee  of  the  taxpayer. 

Exhaustion  of  administrative  remedies  required. — For  a  petitioner 
to  receive  a  declaratory  judgment  from  the  Tax  Court  under  this 
provision,  he  must  demonstrate  to  the  court  that  he  has  exhausted  all 
administrative1  remedies  which  are  available  to  him  within  the  Internal 
Revenue  Service.  Thus,  in  the  case  of  an  employer  (or  a  plan  trustee) 
he  must  demonstrate  that  he  has  made  a  request  to  the  Internal 
Revenue  Service  for  a  determination  and  that  the  Internal  Revenue 
Service  has  either  failed  to  act.  or  has  acted  adversely  to  him.  and 
that  lie  lias  appealed  any  adverse  determination  by  a  district  office  to 
the  national  office  of  the  Internal  "Revenue  Service,  or  has  requested 
or  obtained  through  the  district  director  technical  advice  of  the 
national  office.  To  exhaust  his  administrative  remedies  a  party  must 
s  itisf'v  all  procedural  requirements  of  the  Service.  For  example,  the 
Service  may  decline  to  make  a  determination  if  an  employer  fails  to 
supply  the  Service  with  the  necessary  information  on  which  to  make 
a  determination.  In  addition,  the  Service  should  decline  to  make  a 
determination  if  it  is  not  satisfied  thai  the  employer  lias  taken  reason- 
able steps  to  notify  all  employees  who  might  have  an  interest  in  the 
action  on  request  for  a  determination. 

In  addition  to  exhausting  administrative  remedies,  an  employer 
must  have  placed  a  plan  into  effect  prior  to  the  petition  of  the  Tax 
Court  for  a  declaratory  judgment.  However,  a  new  plan  is  to  be  treated 
as  being  in  effect  even  if  it  includes  a  provision  that  the  funds  con- 
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tributed  to  it  by  the  employer  and  employee  may  be  refunded  in  the 
event  that  the  plan  is  not  found  to  be  a  qualified  plan  by  the  Service  or 
the  Tax  Court.  In  the  event  that  the  contributions  are  refunded,  all 
deductions  for  contributions  would  be  disallowed  and  all  income  de- 
rived by  the  trust  would  be  includable  in  income  by  the  person  who  re- 
ceives the  payment.  In  the  case  of  a  plan  amendment  or  plan  termina- 
tion, the  proposed  action  by  the  employer  or  plan  trustee  also  may  be 
put  into  effect  on  a  conditional  basis. 

While  the  Service  presently  does  not  provide  any  procedure  for  em- 
ployee objection  to  proposed  determinations  concerning  the  qualifica- 
tion of  a  plan,  it  is  anticipated  that  the  Service  will  adopt  procedures 
similar  to  those  procedures  provided  for  employers  making  the  request 
for  the  determination.  These  procedures  would  permit  employees  who 
have  an  interest  in  the  requirements  necessary  for  the  plan  to  qualify 
to  participate  in  the  administrative  determination  of  whether  a  plan 
is  entitled  to  qualified  status.  An  employee  must  exhaust  these  reme- 
dies before  petitioning  the  Tax  Court  for  a  declaratory  judgment.  If 
there  has  been  a  failure  to  provide  an  employee  with  adequate  notice 
of  a  request  for  a  determination,  then  he  need  only  exhaust  those  ad- 
ministrative remedies  that  are  available  to  him  at  the  time  he  receives 
adequate  notice. 

Tax  Court  Commissioner*. — In  order  to  provide  the  court  with 
flexibility  in  carrying  out  this  provision,  the  bill  authorizes  the  Chief 
eludge  of  the  Tax  Court  to  assign  the  Commissioners  of  the  Tax  Court 
to  hear  and  make  determinations  with  respect  to  petitions  for  a 
declaratory  judgment,  subject  to  such  conditions  and  review  as  the 
Court  may  provide. 

Right  to  petition  Tax  Court. — The  right  to  petition  the  Tax  Court 
for  a  declaratory  judgment  is  to  arise  only  out  of  cases  involving 
requests  for  a  determination  with  respect  to  a  new  plan,  an  amendment 
to  an  existing  qualified  plan,  or  a  termination  of  an  existing  qualified 
plan.  The  request  for  a  determination  must  be  communicated  by  the 
employer  (or  plan  trustee)  to  the  employees  at  the  time  that  a  request 
for  a  determination  is  made  to  the  Service.  This  apprises  the  employ- 
ees of  their  rights,  or  lack  of  rights,  under  the  plan  and  permits  them 
to  participate  in  the  proceedings  with  the  Service  and  enter  an  objec- 
tion to  any  proposed  determination. 

An  employer  (or  a  trustee  of  a  plan)  may  bring  an  action  for  a 
declaratory  judgment  in  connection  with  a  pension,  profit-sharing, 
stock  bonus,  annuity,  or  bond  purchase  plan  if  he  has  submitted  to 
the  Service  a  request  for  a  determination  as  to  the  qualified  status  of 
a  new  plan  or  the  continued  qualified  status  of  a  plan  that  has  been 
amended  or  the  status  of  a  plan  which  has  been  terminated.  If  the 
action  is  brought  by  the  employer  or  trustee,  any  employee  who  had 
intervened  in  the  proceedings  before  the  Service  is  to  be  allowed  to 
intervene  in  the  Tax  Court  proceedings. 

An  employee  may  bring  an  action  for  a  declaratory  judgment  if  his 
employer  or  the  trustee  of  his  employer's  plan  obtained  a  determina- 
tion from  the  Service  that  is  adverse  to  the  employee.  A  determina- 
tion may  be  adverse  to  an  employee,  for  example,  if  he  is.  excluded 
from  the  group  of  employees  covered  by  the  plan  or  if  his  vesting  or 
benefits  are  not  as  favorable  as  he  claims  they  need  to  be  in  order  to 
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satisfy  the  nondiscrimination  provisions  of  the  tax  law.  To  bring  the 
action  an  individual  must  have  been  an  employee  of  the  employer  dur- 
ing the  period  for  which  he  is  questioning  the  qualification  of  the  plan. 
In  any  suit  by  an  employee  for  a  declaratory  judgment  his  employer 
or  the  trustee  of  the  plan  is  to  be  allowed  to  interyene. 

Time  for  "bringing  action. — In  general,  the  petition  to  the  Tax 
Court  for  a  declaratory  judgment  must  be  filed  within  90  days  after 
the  date  on  which  the  Commissioner  sends  by  certified  or  registered 
mail  his  final  determination  in  response  to  an  employer  or  trustee's 
request  for  a  determination.  Generally,  the  event  causing  the  period 
to  begin  to  run  is  to  be  a  notification  by  the  national  office  of  a  refusal 
to  hear  an  appeal  from  a  district  director's  determination,  or  of  a 
notice  of  a  decision  with  respect  to  an  appeal  from  a  district  direc- 
tor's determination.  Alternatively,  the  event  may  be  a  notice  by  the 
district  director  of  a  response  by  the  national  office  for  technical  ad- 
vice. To  give  interested  parties  an  additional  period  of  time  in  which 
to  make  determinations  or  file  documents,  the  bill  provides  that  the 
period  for  riling  a  petition  may  be  extended  for  such  additional 
period  as  may  be  needed  if  agreed  to  by  the  Service  and  the  party 
making  the  request  for  a  determination. 

Generally,  the  Commissioner  is  to  have  270  days  within  which  to 
make  a  final  determination.  As  explained  above,  however,  this  period 
may  be  extended  by  consent  for  whatever  period  is  agreed  to  by  the 
Commissioner  and  the  party  making  the  request  for  a  determination. 

If  the  Service  fails  to  make  a  final  determination  within  the  speci- 
fied period  of  time  (including  any  extensions  of  time),  the  employer 
or  trustee  may  bring  his  action  for  a  declaratory  judgment  within 
90  days  after  the  expiration  of  the  270-day  period  or  such  longer 
period  for  which  an  extension  had  been  agreed. 

Burden,  of  proof. — The  normal  rules  of  burden  of  proof  and  evi- 
dence for  the  Tax  Court  are  to  be  applicable  in  declaratory  judgment 
cases.  The  burden  of  proof  is  on  the  petitioner  with  respect  to  any 
ground  which  was  set  forth  in  the  determination  in  a  manner  which 
informs  the  petitioner  of  the  reasons  for  the  Service's  action.  The 
burden  of  proof  is  on  the  Service  with  respect  to  any  reason  which 
was  not  set  forth  by  the  Service  as  a  reason  for  denial  of  qualifica- 
tion. If  the  case  involves  a  request  for. a  declaratory  judgment  where 
the  Service  did  not  make  a  determination,  the  burden  of  proof  is  to 
be  on  the  Service  for  any  ground  on  which  it  relies  in  the  declara- 
tory judgment  proceeding.  If  an  employee  disagrees  with  the  Serv- 
ice s  determination  that  a  plan  is  qualified,  the  burden  of  proof  is  on 
the  employee  to  show  that  the  plan  is  not  qualified. 

Ejfi  ctive  date 

The  amendments  providing  for  petitioning  of  the  Tax  Court  to 
issue  declaratory  judgments  is  to  take  effect  on  January  1,  1975. 

4.  DETERMINATION  OF  EMPLOYEE  RIGHTS 

Present  law 

Under  present  law,  retirement  plan  participants  do  not  have  any 
right  under  Federal  law  to  access  lo  an  inexpensive  forum  for  having 
their  pension  rights  declared.  In  the  case  of  those  plans  which  do  not 
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provide  for  some  form  of  grievance  or  arbitration  procedure,  the  plan 
participants  generally  only  have  an  opportunity  to  obtain  redress  of 
their  grievances  in  State  or  local  courts. 

General  reasons  for  change 

The  committee  believes  that  all  workers  and  plan  beneficiaries 
should  have  the  opportunity  to  resolve  any  controversy  over  their  re- 
tirement benefits  under  qualified  plans  in  an  inexpensive  and  expedi- 
tious manner.  Hardships  have  been  encountered  in  the  past  by  work- 
ers who  are  unable  to  plan  for  their  retirement  because  of  the  uncer- 
tainty of  their  benefits  and  by  beneficiaries  who  have  lost  benefits  to 
which  they  were  entitled.  Accordingly,  the  committee  has  decided  to 
provide  that  controversies  as  to  retirement  benefits  are  to  be  heard  by 
the  Department  of  Labor. 

The  procedures  provided  by  this  section  of  the  bill  are  provided  as 
alternates  to  existing  procedures  that  may  be  available  to  plan  par- 
ticipants or  beneficiaries.  Nor  are  these  procedures  intended  to  over- 
ride the  provision  of  any  collective  bargaining  agreement  or  similar 
agreement  which  sets  out  procedures  for  employees  in  redressing  their 
grievances. 

Explanation  of  provisions 

The  bill  provides  a  procedure  whereby  a  plan  participant  or  bene- 
ficiary may  request  the  Secretary  of  Labor  to  hear  and  decide  disputes 
as  to  the  present  or  future  entitlement  of  a  plan  participant  or  bene- 
ficiary to  benefits  under  a  plan  which  is  (or  was)  qualified  under  the  In- 
ternal Kevenue  Code.  For  this  purpose,  a  qualified  plan  is  a  pension, 
profit-sharing,  or  stock  bonus  plan  (described  in  sec.  401(a)  of  the 
code),  an  annuity  plan  (described  in  sec.  403(a)  of  the  code),  or  a 
bond  purchase  plan  (described  in  sec.  405(a)  of  the  code). 

To  be  a  participant,  an  individual  must  be  actively  employed  by  the 
employer  at  any  time  during  the  calendar  year.  Further,  the  individ- 
ual must  be  entitled  to  have  amounts  contributed  to  or  under  a  quali- 
fied plan  on  his  behalf  by  the  employer  (or  to  make  contributions  to 
the  plan)  and  must  not  currently  be  receiving  benefits  under  the 
qualified  plan  (that  is,  is  not  a  retiree).  A  plan  beneficiary  generally 
is  an  individual  who  is  receiving  (or  claims  a  right  to  receive)  benefits 
under  a  qualified  plan. 

Upon  the  application  of  a  plan  participant  or  beneficiary  for  a 
determination  of  his  retirement  rights  the  Secretary  of  Labor  is  to 
notify  the  administrator  of  the  plan  under  which  the  applicant  is  re- 
questing that  his  rights  be  declared.  The  Secretary  is  to  notify  the 
plan  administrator  of  the  matters  complained  of  and  the  relief  re- 
quested by  the  applicant,  and  to  hold  a  proceeding  at  such  time  and 
place  and  in  such  manner  as  to  permit  the  plan  participant  or  bene- 
ficiary to  be  present  and  to  present  his  case  to  the  Secretary. 

The  Secretary  is  to  attempt  to  secure  voluntary  compliance  with 
any  decision  he  makes  with  respect  to  an  applicant's  retirement  rights, 
but  he  has  the  power  to  issue  an  order  directing  the  plan  administrator 
to  comply  with  the  terms  of  any  decision.  In  the  case  of  a  refusal  to 
comply  with  a  decision  of  the  Secretary,  the  Secretaiw  ma}T  petition 
any  L^.S.  District  Court  within  the  jurisdiction  of  the  proceedings  to 
issue  an  order  requiring  compliance. 
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In  any  hearing  conducted  by  the  Secretary  under  this  proceeding 
the  Secretary  is  to  have  the  authority  to  require  attendance  and 
to  permit  examination  of  witnesses  and  the  production  of  books,  pa- 
pers, and  documents  (sees.  49  and  50  of  the  Federal  Trade  Commission 
Act).  Under  this  provision  the  Secretary  also  is  authorized  to  examine 
and  copy  any  documentary  evidence  of  any  corporation  which  is  a 
party  to  the  proceedings  and  to  have  the  power  to  require  by  subpoena 
the  attendance  and  testimony  of  witnesses  and  the  production  of  docu- 
mentary evidence  relating  to  any  matter  relative  to  the  proceedings. 
Other  procedures  and  practices  common  in  administrative  determina- 
tions of  this  type  are  also  provided  for.  It  is  expected  that  the  proce- 
dures adopted  by  the  Secretary  will  be  conducted  with  a  minimum  of 
formality  and  without  requiring:  a  printed  record  in  all  cases.  It  is 
believed  if  this  procedure  is  followed,  the  hearings  can  be  conducted 
in  an  expeditious  and  inexpensive  manner. 

Any  decision  made  by  the  Secretary  determining  the  pension  bene- 
fits of  an  applicant  may  be  appealed  to  any  United  States  District 
Court  within  the  jurisdiction  of  which  the  proceeding  was  held.  The 
provisions  of  Chapter  7  of  Title  5  of  the  United  States  Code  (relating 
to  judicial  review)  are  to  apply  to  any  such  appeal  and  on  appeal  the 
facts  upon  which  the  decision  was  based  are  subject  to  a  trial  de  novo 
by  the  reviewing  court. 

Effective  date 

The  provisions  of  this  section  are  to  take  effect  and  apply  to  appli- 
cations for  determinations  made  on  or  after  January  1,  1975. 

I.  Limitation  on  Contributions 

(Sec?.  702,  704,  and  706  of  the  bill  and  sees.  72,  401,  404,  412,  414, 
1379,  and  6691  of  the  Code) 

Present  law 

Under  present  law,  different  rules  are  provided  for  em- 
ployer and  employee  contributions  in  the  case  of  plans  for  self- 
employed  individuals  (H.R.  10  plans),  plans  of  "regular"  corpora- 
tions, and  plans  of  electing  small  business  corporations  (subchapter 
S).1  These  are  described  below. 

H.R.  10  plans. — The  amount  of  deductible  contributions  to  an 
TT."R.  10  plan  on  behalf  of  a  self-employed  person  cannot  exceed  the 
lesser  of  10  percent  of  his  earned  income2  or  $2,500  (sec.  404(e)).  In 
addition,  nondeductible  contributions  may  be  made  in  certain  cases, 
but  these  contributions  on  behalf  of  owner-emplovees  may  not  exceed 
the  lesser  of  10  percent  of  earned  income  or  $2,500.  Allowable  volun- 
tary contributions  by  employees  of  self-employed  individuals  must 
be  at  least  proportionate  to  allowable  voluntary  contributions  for  self- 
employed  (sec  101(e)(1)  (B)(ii)). 

1  All  thp  types  of  plans  must,  In  addition  to  thp  rules  described  below,  mppt  thp  treneral 
rpasonablp  compensation  tests  (see.  102).  The  statute  does  not  specify  limitations  on 
the  benpfits  which  may  be  paid  under  a  qualified  pension  plan.  However,  in  Rev.  Rul. 
72-3  1972-1  CB.  105  thp  Internal  Revenue  Service  ruled  that  pension  benefits  from  a 
quallfld  pension  plan  are  intended  as  a  substitute  for  comppnsation,  and  that  in  ppnpral 
n  plan  which  provides  benefits  In  excess  of  an  employee's  compensation  is  therefore 
not  nualified.  t 

2  "Earned  income''  is  penerallv  defined  as  being  enuivalent  to  "net  earnings  from  self- 
emplovment" — the  kind  of  income  that  may  be  subject  to  self-employment  taxes  in  lieu 
of  FICA  taxes  (sees.  401  (c)  (2)  and  1402). 
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"Regular"  corporate  plans. — In  the  case  of  a  "regular"  corporate 
plan  there  are  no  limitations  on  how  much  may  be  contributed  by  the 
employer.  There  are.  however,  limitations  on  the  amount  of  the  con- 
tribution that  is  deductible.  Different  limitations  apply  to  profit- 
sharing  and  stock  bonus  plans  and  to  pension  plans. 

In  the  case  of  profit-sharing  or  stock  bonus  plans,  the  amount  of 
the  contribution  that  is  allowable  as  a  deduction  is  not  to  exceed  in  the 
aggregate  15  percent  of  compensation  to  employees  covered  under  the 
plan.  Contributions  in  excess  of  the  15-percent  limitation  may  be 
carried  over  to  future  years.  In  addition,  within  certain  limits,  to  the 
extent  that  an  employer  does  not  make  the  full  15-percent  contribution 
in  one  year  he  may  increase  the  amount  of  his  deductible  contribution 
in  a  future  year. 

In  the  case  of  pension  plans,  the  amount  of  the  contribution  that  is 
deductible  is  not  to  exceed  5  percent  of  the  compensation  to  employees 
covered  under  the  plan,  plus  the  amount  of  the  contribution  in  excess 
of  5  percent  of  compensation  to  the  extent  necessary  to  fund  normal 
pension  costs  and  remaining  past  service  costs  of  all  employees  under 
the  plan  as  a  level  amount  or  as  a  level  percent  of  compensation.  In  the 
alternative,  the  taxpayer  may  compute  the  limit  on  his  deductible  con- 
tributions by  limiting  his  deduction  to  his  normal  cost  for  the  plan 
plus  10  percent  of  the  past  service  cost  of  the  plan  (sec.  404(a)).  In 
practice,  these  limitations  have  very  little  effect  in  limiting  contribu- 
tions to  regular  corporate  pension  plans. 

"Where  an  emplover  contributes  to  two  or  more  retirement  plans 
which  are  governed  by  different  limits  on  deductions  (pension,  profit- 
sharing  or  stock  bonus,  or  employee  annuities),  the  total  amount 
annually  deductible  under  all  the  plans  cannot  be  more  than  25  percent 
of  compensation  otherwise  earned  bv  the  plan  beneficiaries.  If  any 
excess  is  contributed,  it  may  be  deducted  in  the  following  year;  the 
maximum  deduction  in  the  following  year  (for  carryover  and  current 
contributions  together)  is  30  percent  of  compensation.  A  carryover  is 
available  for  additional  excess  contributions  which  are  deductible  in 
the  succeeding  taxable  years  in  order  of  time. 

Subchapter  S  plans. — The  limitations  on  the  deductibility  of  con- 
tributions to  a  subchapter  S  corporation  plan  are  the  same  as  those  in 
"regular"  corporate  plans.  However,  a  shareholder-employee  (an 
employee  who  owns  more  than  5  percent  of  the  outstanding  stock  of 
such  a  corporation)  must  include  in  his  gross  income  the  amount  by 
which  the  deductible  contributions  paid  on  his  behalf  exceeds  the 
lesser  of  10  percent  of  his  compensation  or  $2,500  (sec.  1379(b) ). 

Professional  corporations. — Generally,  lawyers,  doctors,  account- 
ants and  certain  other  professional  groups  in  the  past  have  been  un- 
able to  carry  on  their  professions  through  the  form  of  corporations 
because  of  the  personal  nature  of  their  responsibility  or  liability  for 
the  work  performed  for  a  client  or  patient.  Consequently,  their  con- 
tributions to  retirement  plans  were  limited  by  the  rules  governing  self- 
employed  persons.  In  recent  years,  however,  all  States  have  adopted 
special  incorporation  laws  which  provide  for  what  are  generally 
known  as  "professional  corporations."  These  have  been  used  increas- 
ingly by  groups  of  professional  persons,  primarily  to  obtain  the  more 
favorable  tax  treatment  for  pensions  generally  available  to  corporate 
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employees.  The  Treasury  Department,  in  the  so-called  Kintner  reg- 
ulations, held  that  professional  corporations  were  not  taxable  as 
corporations.  A  number  of  court  cases,  however,  have  overturned  the 
regulations  and  the  Service  has  now  acquiesced  and  generally  recog- 
nizes these  professional  corporations  as  corporations  for  income  tax 
purposes. 

General  reasons  for  change 

Many  self-employed  people,  especially  professionals,  feel  that 
they  are  discriminated  against  as  compared  with  corporate 
executives  and  proprietary  employees  of  corporations  in  regard  to 
the  tax  treatment  of  retirement  savings.  This  is  because,  at 
present,  there  is  no  comprehensive  limit  on  the  amounts  the  corporate 
employer  can  contribute  on  behalf  of  its  executives  and  proprietary 
employees.  Self-employed  persons,  on  the  other  hand,  are  subject  to 
the  contribution  limits  described  above. 

In  addition,  many  of  the  self-employed  argue  that,  as  a  result  of 
these  contribution  limits,  it  is  difficult  for  them  to  provide  adequate- 
ly for  their  retirement,  particularly  as  many  professionals  have  a 
limited  number  of  years  of  peak  earnings,  in  which  it  is  comparatively 
easy  to  set  something  aside.  Tt  is  also  argued  that  the  $2,500  limit  is 
no  longer  appropriate,  since  in  the  approximately  10  years  since 
IT.E.  10  w;is  first  enacted,  there  has  been  a  substantial  inflation  factor 
in  the  economy.  Furthermore,  it  is  contended  that  the  present  law  in 
the  retirement  plan  area  creates  an  artificial  incentive  for  the  incor- 
poration of  businesses  which  more  traditionally,  and  perhaps  more 
appropriately,  have  been  conducted  in  unincorporated  form.  For  all 
of  these  reasons,  the  committee  believes  that  a  substantial  increase  in 
deductible  contributions  for  self-employed  individuals  is  justified  at 
the  present  time.  Under  the  committee  bill,  the  present  limits  would 
generally  be  increased  to  15  percent  of  earned  income,  up  to  a  maximum 
deduction  of  $7,500  per  annum. 

At  the  same  time,  it  is  clear  to  the  committee  that  the  formation  of 
professional  corporations,  a  practice  which  has  proliferated  enormous- 
ly in  recent  years,  has  had  the  effect  of  circumventing  the  limitations 
which  Congress  intended  to  impose  on  deductible  contributions  by 
persons  who  are  essentially,  in  most  respects,  self-employed.  Tn  many 
corporate  plans  a  much  larger  percentage  of  the  contributions  and 
benefits  go  to  "rank  and  file"  employees  than  is  the  case  with  regard  to 
most  IT.R.  10  plans.  Tn  such  corporate  plans,  if  largo  contributions  are 
made  for  executives,  then  the  antidiscrimination  provisions  of  present 
law  (sec.  401(a)(4))  require  that  proportionate  contributions  be 
made  on  behalf  of  rank  and  file  employees.  Xot  only  does  this  "financial 
(I  rag"  effect  tend  to  impose  practical  restrictions  on  the  size  of  contribu- 
tions made  for  the  highest  level  employees,  but  it  also  means  that,  if 
large  contributions  are  made  for  this  group,  then  lower  level  em- 
ployees w  ill  also  benefit.  Thus,  it  appears  that  many  corporate  plans 
are  subject  to  practical  limitations  which  do  not  imply  in  the  case  of 
self -employed  olans.  The  absence  of  such  practical  limitations  is  the 
reason  that  it  has  been  thought  necessary  to  impose  legal  limitations 
ii Don  sel  f -employed  plans. 

However,  it  appears  to  the  committee  that  the  current  method  of 
limitations  does  not  apply  equally  to  all  situations  where  "financial 
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drag"  is  very  small  or  nonexistent.  Also,  the  committee  feels  that  the 
present  system  discriminates  in  favor  of  those  who  choose  to  in- 
corporate, and  against  those  who  do  business  in  the  more  traditional 
partnership  form.  Similarly,  other  small  businesses  in  corporate  form 
are  treated  differently  for  pension  plan  purposes  depending  whether 
or  not  they  are  under  subchapter  S,  and  without  regard  to  whether 
most  of  the  benefits  under  the  retirement  plan  go  to  rank  and  file 
employees. 

The  committee  bill  would  correct  this  situation  by  putting  the  reg- 
ulation of  retirement  benefits  on  a  realistic  basis,  applying  limitations 
where  they  are  appropriate,  whereas  the  current  system  depends  too 
greatly  on  the  form  of  business  operation.  Thus,  under  the  committee 
bill,  limitations  on  contributions  would  be  imposed  not  only  on  self- 
employed  plans,  as  under  present  law,  but  also  on  proprietary  em- 
ployees holding  a  two  percent  or  greater  interest  in  an  incorporated 
business,  but  only  where  all  such  persons,  in  the  aggregate,  have 
more  than  a  25-percent  interest  in  benefits  under  the  plan. 

Explanation  of  provisions 

The  committee  bill  increases  the  maximum  deductible  con- 
tribution on  behalf  of  self-employed  persons  to  the  lesser  of 
$7,500,  or  15  percent  of  earned  income.  (A  similar,  although  not 
identical,  rule  is  applied  in  the  case  of  defined  benefit  pension  plans.) 
However,  no  more  than  the  first  $100,000  of  earned  income  may  be 
taken  into  account  in  applying  the  percentage  limits.  The  $100,000 
ceiling  on  the  earned  income  rate  base  means  that  a  self-employed 
person  with  more  than  $100,000  income  will  have  to  contribute  at  a 
rate  of  a  least  7y2  percent  on  behalf  of  his  employees  if  he  wishes 
to  take  the  full  $7,500  deduction  on  his  own  behalf  (in  order  to  comply 
with  the  antidiscrimination  requirements).'  A  self-employed  person 
earning  more  than  $100,000  who  wishes  to  contribute  $5,000  for  him- 
self will  have  to  contribute  at  least  5  percent  on  behalf  of  his  em- 
ployees. 

The  committee  bill  also  extends  the  application  of  these  provisions 
to  plans  for  the  benefit  of  "proprietary  employees."  In  general,  a  "pro- 
prietary employee"  would  be  any  individual  owning  either  directly, 
or  through  attribution  rules  (those  prescribed  in  sec.  1563(c) ),  at  least 
2  percent  of  the  total  combined  voting  stock  of  the  corporation,  or  2 
percent  of  the  total  value  of  all  shares  of  stock  in  the  corporation.  How- 
ever, the  provision  does  not  apply  unless  all  proprietary  employees 
who  are  active  participants,  as  a  class,  have  more  than  25  percent  of 
the  total  account  balances  for  active  participants  under  a  defined  con- 
tribution plan  (such  as  a  money  purchase  plan),  or  in  other  cases 
have  more  than  25  percent  of  the  present  value  of  all  accrued  bene- 
fits under  the  plan  (whether  or  not  vested)  for  active  plan  partici- 
pants.4 The  committee  believes  that  this  approach  will  place  the  treat- 
ment of  corporate  plans  on  a  more  realistic  and  equitable  basis — 
where  most  of  the  benefits  under  the  plan  arc  for  individuals  who  are 
not  proprietary  employees,  the  contribution  ceiling  will  not  apply,  but 


8 Tin*  limitations  on  nondeductible  contributions  on  behalf  of  owner-employees  In  u 
sclf-om  ployed  plan  is  not  Increased,  however. 

4  In  a  case  where  a  corporation  has  two  or  more  plans,  an  individual  will  he  a  pro 
priettiry  employee  for  purposes  of  all  the  plans,  it'  the  more  than  25  percent  test  is  mel 
with  respect  to  any  of  the  plans. 
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where  a  substantial  portion  of  the  plan  benefits  are  for  proprietary 
employees,  the  ceiling  will  apply. 

The  new  rules  are  also  to  apply  in  the  case  of  subchapter  S  corpo- 
rations. Under  the  committee  bill,  section  1379  is  repealed.  However, 
subchapter  S  corporations  would  remain  subject  to  limitations  under 
the  same  rules  applicable  to  other  corporations.  Thus,  if  more  than 
25  percent  of  the  benefits  under  the  plan  were  for  individuals  who  each 
held  at  least  2  percent  of  the  stock  in  the  corporation,  these  stock- 
holders would  be  considered  to  be  proprietary  employees,  and  would 
be  subject  to  the  15  percent — $7,500  limitation.  But  if  less  than  25 
percent  of  the  benefits  were  for  these  individuals,  these  limitations 
would  not  apply. 

As  is  the  case  under  present  law  with  respect  to  an  owner-employee, 
a  proprietary  employee  (or  a  group  of  two  or  more  proprietary  em- 
ployees) who  controls  more  than  one  business  would  be  required  under 
the  bill  to  group  together  all  controlled  business  activities  for  the 
purpose  of  determining  whether  all  employees  of  the  proprietary 
employee  are  covered  by  a  retirement  plan  on  a  nondiscriminatory 
basis,  and  also  for  the  purpose  of  assuring  that  the  limitations  on 
contributions  are  not  exceeded.  As  a  result  of  this  requirement,  a  pro- 
prietary employee  could  not  make  contributions  under  two  or  more 
retirement  plans,  which,  when  totaled  together  exceeded  $7,500.  This 
provision  ensures  that  a  proprietary  employee  may  not  exceed  the 
limitations  on  deductible  contributions  by  splitting  his  activities 
among  two  or  more  businesses  and  establishing  retirement  plans  in 
each,  nor  could  he  divide  his  business  and  set  up  a  retirement  plan  in 
one  business  where,  for  example,  he  is  the  only  employee. 

The  bill  also  provides  that — like  an  H.R  10  owner-employee  under 
present  law — an  individual  who  is  a  proprietary  employee  in  a  busi- 
ness (whether  or  not  he  controls  the  business) ,  and  is  also  a  proprietary 
employee  in  another  business  which  he  controls,  may  not  be  covered 
under  the  plan  of  the  first  business  unless  he  lias  established  a  plan 
for  the  employees  of  the  business  which  he  controls.  The  plan  for  the 
business  which  he  controls  must  provide  contributions  and  benefits  for 
employees  which  are  at  least  as  favorable  as  the  contributions  and 
benefits  provided  for  him  under  the  plan  of  the  first  business. 

The  rules  outlined  above  also  apply  in  cases  where  an  individual 
is  an  owner-employee  in  one  firm  and  a  proprietary  employee  in  a 
second  business. 

Defined  benefit  plans — limitation  on  benefits. — The  committee  bill 
also  contains  a  provision*  which  applies  in  the  case  of  all  defined  bene- 
fit plans  (including  corporate  plans  without  proprietary  employees), 
generally  limiting  the  annual  benefits  which  can  be  paid  out  under 
these  plans  (as  of  age  65)  to  100  percent  of  the  participant's  average 
compensation  from  the  employer  during  his  highest  3  consecutive 
years  of  earnings.  A  pension  is  essentially  a  substitute  for  earning 
power  during  the  retirement  years  and  the  committee  believes  that  no 
qualified  pension  plan  should  pay  defined  benefits  which  are  higher 
than  an  employee's  average  earnings  during  his  highest  3  years;  Tt  is 
the  understanding  of  the  committee  that  this  provision  is  consistent 
with  present  law  (Rev.  Rnl.  72-3,  1072-1  C.B.  105)  and  by  this  pro- 
vision the  committee  only  intends  to  clarify  and  make  more  explicit 
present  law. 
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The  plan  could,  however,  provide  for  a  cost  of  living  adjustment 
over  and  above  the  100  percent  limit.  However,  benefits  paid  in  the 
event  of  early  retirement  would  have  to  be  scaled  down  from  the  100 
percent  of  salary  level  on  an  actuarial  basis.  In  general,  in  the  case 
of  any  defined  benefit  pension  plan  which  does  not  pay  benefits  in 
the  form  of  a  straight  life  annuity,  commencing  at  age  65,  or  which 
provides  ancillary  benefits,  the  100  percent  limitation  would  have 
to  be  adjusted  in  accordance  with  regulations.5  In  the  case  of  a  con- 
tributory plan,  upward  adjustments  in  the  benefit  schedule  would 
be  permitted  in  accordance  with  regulations,  to  reflect  the  fact  that 
part  of  the  annuity  had  been  purchased  with  the  employee's  own  after- 
tax dollars. 

In  the  case  of  an  employee  who  is  a  participant  in  both  a  defined 
benefit  pension  plan  and  a  money  purchase  pension  plan,  the  maxi- 
mum 100  percent  of  salary  benefit  under  the  defined  benefit  pension 
plan  would  be  reduced  under  the  committee  bill  by  multiplying  100 
percent  of  the  participant's  average  compensation  by  a  fraction,  the 
numerator  of  which  is  the  percentage  of  compensation  contributed 
under  the  money  purchase  plan,  and  the  denominator  of  which  is  20. 
(Under  another  provision  of  the  committee  bill,  20  percent  would  be 
the  maximum  tax-excludable  contribution  under  a  money  purchase 
plan.) 

.For  example,  if  an  employee  had  an  average  high-three-year  salary 
of  $20,000,  and  a  10  percent  of  salary  contribution  had  been  made 
on  his  behalf  to  a  money  purchase  plan,  his  maximum  yearly  bene- 
fit under  the  defined  benefit  pension  plan  could  not  exceed  $10,000 
(10/20ths  of  $20,000).  This  would  prevent  the  situation  where  an 
employee  might  seek  to  circumvent  the  limitations  on  benefits  under 
a  defined  benefit  plan,  or  on  tax-excludable  contributions  under  a 
money-purchase  plan,  by  setting  up  two  different  types  of  plans  for 
himself.  (In  cases  where  the  rate  of  contributions  to  a  money  pur- 
chase plan  fluctuated  over  the  career  of  the  employee,  or  were  made 
for  certain  years  when  he  was  a  participant  under  the  defined  benefit 
plan,  but  not  for  others,  appropriate  adjustments  to  this  formula  will 
be  made  in  accordance  with  regulations.) 

As  a  further  adjustment,  in  the  case  of  an  employee  who  participates 
in  a  defined  benefit  plan  for  less  than  10  years,  the  defined  benefit  other- 
wise allowable  in  accordance  with  the  rules  described  above  is  to  be  re- 
duced by  multiplying  the  otherwise  allowable  benefit  by  a  fraction,  the 
numerator  of  which  is  the  proprietary  employee's  years  of  active  par- 
ticipation in  the  plan,  and  the  denominator  of  which  is  10.  For  example, 
if  an  individual  who  was  an  active  participant  for  3  years  under  the 
plan  had  an  average  high -three  years  salary  of  $50,000  (and  no  other 
adjustments  were  required)  his  maximum  benefit  could  not  exceed 
3/10ths  of  $50,000,  or  $15,000  per  annum. 

This  would  prevent  a  situation  where  an  individual  might  receive 
an  extremely  high  pension,  even  though  he  had  only  a  few  years  of 
active  service  under  a  plan. 

Defined  benefit  plans  for  proprietary  employee  corporations. — At 
present,  many  small  corporate  plans  are  defined  benefit  plans,  although 

5  Thp  committee  expects  that  the  adjustment  for  ancillary  benefits  will  be  substantially 
equivalent  to  the  adjustment  now  provided  under  present  law  for  a  plan  which  is  inte- 
grated with  social  security. 
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most  self-employed  plLans>rtre  defined  contribution  plans  because  of  the 
limitations  6n  eontriljudxms  imposed  on  self-employed  persons  under 
present  law!  The  committee  was  concerned  that  in  extending  the  con- 
tribution limits  to  certain  proprietory  employee  corporate  plans,  the 
committee  bill  might  macWertently  take  away,  as  a  practical  mat- 
ter, the  option  of  having  defined  benefit  plans  from  these  corporations. 
As  a  result,  the  committee  bill  contains  a  formula  (which  under  the 
bill  may  also  be  used  by  self-employed  individuals)  which  would  al- 
low proprietary  employees,  in  effect,  to  translate  the  15  percent — 
$7,500  limitations  on  contributions,  to  which  they  would  otherwise  be 
subject,  into  limitations  on  benefits  which  they  could  receive  under  a 
defined  benefit  plan.  (Of  course,  all  employees  of  all  corporations, 
and  all  self-employed  individuals,  remain  subject  to  the  100  percent 
of  salary  limitation,  discussed  above.) 

Under  the  formula,  the  basic  benefit  for  the  employee  (that  is,  a 
straight  life  annuity  commencing  at  the  later  of  age  05  or  5  years  from 
the  time  the  participant's  current  period  of  participation  began,  with 
no  ancillary  benefits)  is  not  to  exceed  the  amount  of  the  employee's 
compensation  which  is  covered  under  the  plan  (up  to  a  maximum  of 
$50,000)  times  the  percentage  shown  on  the  following  table. 


Age  at  participation  Percentage 

30  or  less   6.  5 

35   5.4 

40   4.4 

45   3.6 

50   3.0 

55   2.5 

60  or  over   2.  0 


The  percentages  in  early  years  are  higher  to  reflect  the  fact  that  con- 
tributions made  during  these  time  periods  earn  interest  for  a  longer 
period  prior  to  retirement  than  contributions  made  in  Inter  years.  The 
Secretary  or  his  delegate  is  to  have  authority  to  prescribe  regulations 
in  cases  of  plans  which  provide  something  other  than  the  "basic  bene- 
fit." Also,  the  regulations  are  to  specify  percentages  for  individuals 
who  become  participants  at  ages  other  than  those  shown  on  the  table. 
Tn  addition,  the  Secretary  or  his  delegate  is  given  authority  to  pre- 
scribe new  percentages,  to  be  used  in  years  beginning  after  Decem- 
ber 31,  1977,  based  on  changes  in  money  rates  and  mortality  tables 
occurring  after  1073. 

To  illustrate  how  this  formula  would  work,  assume  that  a  self- 
employed  person  enters  a  defined  benefit  plan  at  age  30,  and  par- 
ticipates in  the  plan  for  5  years,  with  income  covered  under  the  plan 
of  *-20,000  per  annum.  At  age  35,  he  leaves  the  plan,  but  at  age  50,  he 
again  becomes  a  participant.  For  the  first  5  years  his  covered  income 
is  *30,000  per  year,  then  $40,000  for  the  next  5  years,  and  finally 
£50.000  for  the  last  five  years  prior  to  his  retirement. 

The  calculation  would  work  as  follows : 


Compensa-  Benefit 

tion  earned  Total 

Age  per  year  Rate         per  year  benefit 


30-35                                                                         $20,000  6.5  SI.  300  $6,500 

50-55  30.000  3.0  900  4,500 

55-60  .             40.000  3.0  1.200  6.000 

60-65  "*  "                                  50.000  3.0  1,500  7.500 


Total   24,500 
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Thus,  the  maximum  benefit  which  could  be  paid  to  the  individual 
under  the  plan  in  the  form  of  a  single  life  annuity  commencing  at  age 
65  with  no  ancillary  benefits  would  be  $24,500  per  year. 

The  committee  bill  also  provides  that  for  purposes  of  the  antidis- 
crimination rules,  the  maximum  amount  of  compensation  which  is  to 
be  taken  into  account  is  to  be  $100,000.  (This  is  the  same  ceiling  pro- 
vided in  connection  with  contributions  to  a  money  purchase  plan.) 
For  example,  if  a  self-employed  person  established  a  defined  benefit 
plan  for  himself  at  age  50  (where  a  3  percent  rate  would  apply)  and 
earned  $100,000  per  year,  benefits  under  the  plan  for  his  employees 
could  be  earned  at  the  rate  of  1.5  percent  of  covered  compensation,  and 
the  plan  would  not  be  considered  to  be  discriminatory.  In  other  words, 
the  maximum  benefit  which  could  accrue  per  year  for  the  self- 
employed  person  would  be  3  percent  of  $50,000,  or  $1,500,  which  is 
equivalent  to  1.5  percent  on  a  $100,000  base.  Thus,  the  self-employed 
person  would  be  permitted  to  make  contributions  which  would  pur- 
chase a  1.5  percent  benefit  for  his  employees.  TTowever,  even  if  the 
self-employed  person's  earnings  were  $200,000,  benefits  earned  for  the 
employees  under  the  plan  could  not  drop  below  the  1.5  percent  rate. 

Limitations  on  contributions  to  money  purchase,  plans. — The  com- 
mittee bill  also  contains  a  provision  which  would  limit  tax  excludable 
contributions  under  a  money-purchase  plan.  Cases  have  been  found 
where  the  stockholders  of  small  corporations  invest  very  substantial 
percentages  of  their  income  in  what  is,  in  effect,  a  deferred  compen- 
sation arrangement.  As  discussed  above,  the  Internal  Revenue  Serv- 
ice has  ruled  (Rev.  Rul.  72-3,  1072-1  C.B.  105)  that  a  pension  is  essen- 
tially a  substitute  for  earning  power  during  the  retirement  years  and 
that,  in  general,  a  pension  plan  does  not  qualify  in  cases  where  the 
pension  benefit  is  more  than  the  employee's  highest  average  salary. 
The  committee  agrees  with  this  interpretation  of  present  law.  but  the 
100-percent-of-salary  limitation  is  difficult  to  apply  in  the  case  of 
money  purchase  plans  because  the  amount  of  the  pension  benefit  which 
will  ultimately  be  received  cannot  be  determined  with  precision.  Thus, 
the  committee  bill,  as  a  corollary  to  the  100-percent-of-salary  limitation 
for  defined  benefit  plans,  also  contains  a  provision  that  tax  excludable 
contributions  to  a  money  purchase  or  other  defined  contribution  plan 
cannot  exceed  20  percent  of  the  employee's  compensation.  Any  addi- 
tional contributions  on  behalf  of  the  employee  must  be  included  in 
income  bv  him. G 

To  enforce  these  provisions,  employers  or  pension  plan  custodians 
would  be  required  to  report  to  the  Service,  in  accordance  with  regula- 
tions, whenever  contributions  in  excess  of  the  20  percent  limitation  had 
been  made,  and  a  penalty  ($10  a  day  up  to  a  $5,000  maximum)  would 
be  imposed  for  each  instance  of  unexcused  failure  to  comply  with  these 
reporting  requirements. 

Any  amount  included  in  gross  income  under  this  provision  would  be 
considered  as  part  of  the  employee^  in\Testment  in  the  contract  for 
purposes  of  computing  the  taxable  amount  of  a  distribution  from 
the  plan  to  the  employee.  However,  these  contributions  would  be  con- 
sidered to  be  made  by  the  employer  for  purposes  of  qualification  of  the 

"The  only  exception  would  bp  in  the  situation  whore  a  contribution  was  made  by  t;io 
employer  at  a  20  percent  rate  (or  less)  for  bis  employees,  but  the  contribution  bappened 
to  exceed  20  percent  of  the  employee's  actual  compensation  due,  for  instance,  to  a  termi- 
nation of  employment. 
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plan.  If  the  employee's  rights  under  the  plan  should  terminate  before 
tax  excludable  payments  under  the  plan  equaled  the  amounts  included 
iu  gross  income  under  this  provision,  a  tax  deduction  would  be  allowed 
equal  to  the  unrecovered  contributions. 

Integration  nil  en  for  plana  benefiting  proprietary  em  ployeex. — 
Under  present  law,  any  U.K.  10  plan  which  benefits  owner-employees 
is  subject  to  certain  additional  rules  with  respect  to  integration,  If 
more  than  one-third  of  the  contributions  under  the  plan  are  made 
on  behalf  of  owner-employees,  the  plan  is  not  permitted  to  integrate 
with  social  security.  On  the  other  hand,  if  less  than  one-third  of  the 
contributions  are  made  for  owner-employees,  and  the  owner-employee 
treats  the  self-employment  taxes  which  he  pays  as  contributions  on  his 
own  behalf  under  the  plan,  the  plan  may  integrate  by  treating  the 
employer's  social  security  contributions  on  behalf  of  his  employees 
as  contributions  made  under  the  plan  (sec.  401  (d)  ((>) ).  By  contrast,  a 
qualified  employer  plan  may  integrate  by  treating  social  security  bene- 
fits as  benefits  provided  under  the  plan  (within  certain  limits). 

Under  the  committee  bill,  essentially  these  same  provisions  would 
be  applied  in  the  case  of  plans  for  proprietary  employees.  Otherwise, 
it  was  apparent  to  the  committee  that  professionals  and  others  would 
still  have  a  substantial  artificial  tax  incentive  to  incorporate  rather 
than  to  do  business  in  more  traditional  forms.  In  addition,  it  seemed 
reasonable  that  the  same  general  considerations  which  led  the  com- 
mittee to  conclude  that  it  was  desirable  to  extend  the  limitations  on 
contributions  to  certain  corporate  plans,  also  suggest  that  employees 
of  those  corporations  should  have  the  extra  protection  against  erosion 
of  their  pensions  through  integration  that  the  special  rules  afford. 

Therefore,  under  the  committee  bill,  it  is  provided,  in  general,  that 
in  any  plan  for  the  benefit  of  proprietary  employees,  the  plan  may 
not  integrate  if  more  than  one-third  of  the  account  balances  or 
accrued  benefits  under  the  plan  are  for  the  benefit  of  individuals  each 
of  whom  holds  K>  percent  or  more  of  the  stock  in  the  corporation. 
Other  proprietary  employee  plans  may  integrate,  but  only  on  the 
same  basis  as  an  owner-employee  plan  could  integrate  (that  is,  by 
treating  social  security  taxes  paid  for  the  employees  as  contributions 
paid  on  their  behalf  under  the  plan). 

At  the  same  time,  the  con  mil  tee  recognizes  that  there  are  many 
small  corporate  plans,  already  in  existence,  which  now  use  integra- 
tion, and  which  might  be  seriously  alt'ected  if  the  rules  in  this  area 
were  to  be  altered  too  abruptly. 

The  committee  bill  provides  a  transitional  rule,  under  w  hich  any 
proprietary  employee  plan  which  was  in  existence  on  July  :M,  U>7;>, 
may  continue  to  integrate  (in  plan  years  beginning  before  January  1, 
I0HO)  at  the  same  level  of  integral  ion  (if  any)  as  was  in  effect  under 
the  plan  on  July  -J  I,  1!>7:'>.  but  I  he  level  of  integration  may  not  in- 
crease. (  For  example,  when  t  he  social  security  rate  l>ase  rises,  (he  plan 
musl  still  continue  to  integrate  at  the  old  level.)  However,  any  self- 
employed  plan  which  elects  to  coin  crl  to  a  defined  benefil  basis  (using 
the  table  and  formula  described  above)  and  any  new  proprietary  plan. 
Civil  ted  a  fter  July  I,  I!  >7-'>,  which  elects  a  defined  bene  lit  a  pp  roach,  ma  \ 
not  integrate.  Also,  any  proprietary  plan  in  existence  on  July  2:1,  l'JTo, 
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which  shifts  from  a  defined  contribution  plan  to  a  defined  plan  may  not 
integrate. 

Other  special  rules  for  proprietary  employee  plans. — The  committee 
bill  also  extends  certain  other  provisions  which  apply  to  H.R.  10 
plans  under  present  law  to  plans  for  the  benetit  of  proprietary 
employees  as  well.  For  example,  payments  under  a  qualified 
pension  plan  to  a  proprietary  employee  would  have  to  begin  by  the 
time  he  attained  age  70*4,  and  the  employee's  account  would  have  to 
be  paid  out  at  least  ratably  over  the  life  of  the  employee  or  the  lives  of 
the  employee  and  his  spouse  (sec.  401(a)  (9)).  Also,  if  a  proprietary 
employee  should  die  before  his  entire  interest  in  the  plan  had  been 
distributed  to  him,  the  plan  would  generally  be  required  to  distribute 
that  interest,  or  purchase  an  annuity  for  his  beneficiaries,  within  j 
years  after  his  death  (sec.  401  (d)(7)  )*. 

Also,  excess  contributions  on  behalf  of  any  proprietary  employee 
would  have  to  be  prohibited  by  the  plan  (although,  as  under  present 
law,  nondeductible  employee  contributions  could  be  made  by  a  pro- 
prietary employee,  up  to  $*2,r>00  per  year,  in  plans  where  such  contri- 
butions may  be  made  by  employees  who  are  not  proprietors)  (sees. 
401(d)  (,))  (A)  and  (H),  and  401(e)(1)).  Any  excess  contributions 
which  were  made  inadvertently  would  have  to  be  repaid  by  the  plan  to 
tin4  corporation  within  f>  months  after  mailing  of  notice  of  the  over- 
contribution bv  the  Internal  Revenue  Service  (sees.  401(d)(S)(A) 
and  401(e)  {'2)\C)). 

Also,  death  benefits  paid  by  a  qualified  plan  to  a  proprietary  em- 
ployee would  not  qualify  for  the  !*v>,000  death  benetit  exclusion  for 
purposes  of  tlie-  Federal  income  tax  (sec.  101).  Proprietary  employees 
(and  individuals  who  had  been  proprietary  employees  at  any  time 
within  5  years  prior  to  the  distribution)  would  be  treated  the  same 
as  self-employed  persons  for  purposes  of  the  rules  with  respect  to  the 
income  tax  treatment  of  lump-sum  distributions  (sec.  7*2vii)  ). 

In  addition,  if  a  proprietary  employee  borrows  money,  pledging  his 
interest  in  the  pension  plan  as  security,  the  portion  pledged  as  security 
shall  be  treated  as  a  distribution  under  the  pension  plan  to  the  em- 
ployee (set*.  7ii(m)  (4) ).  The  purpose  of  this  rule  is  to  prevent  the 
employee  from  engaging  in  an  arbitrage  type  of  transaction,  in  which 
he  makes  a  tax  deductible  contribution  to  the  pension,  which  also  earns 
tax-five  interest,  then  gets  the  money  out  of  the  plan,  in  effect,  by 
means  of  a  loan  secured  by  his  portion  of  the  plan  assets,  and  also 
receives  a  tax  deduction  for  the  amount  of  interest  paid  on  the  loan 
(subject  to  certain  limitations  on  excess  investment  interest  ^sec. 
lt^(d)). 

Tune  for  makiny  contributions. — Under  present  law,  contributions 
to  a  self-employed  plan  must  be  made  by  the  end  of  the  taxable  year  in 
order  to  be  deductible  for  that  year.  Often  this  can  create  difficulties 
for  the  self-employed  person,  who  may  not  have  at  hand  all  the  in- 
formation necessary  for  him  to  determine  how  much  he  is  permitted  to 
contribute  on  his  own  behalf.  In  order  to  meet  this  problem,  the  com- 
mittee bill  provides  that  tax  deductible  contributions  to  self-employed 
plans  (ami  all  other  qualified  plans)  may  be  made  at  any  time  up  to 
the  point  when  the  Federal  income  fax  return  (corporate  or  individ- 
ual, as  the  case  may  be)  for  that  year  is  due  (including  any  exteu- 
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sion).  This  rule  should  provide  the  additional  time  necessary  for  the 
individuals  involved  to  make  the  required  calculations  and  determine 
the  amount  of  the  maximum  deductible  contribution  which  is  per- 
mitted for  the  taxable  year  in  question. 

Custodial  Accounts. — Under  present  law,  a  custodial  account  may 
be  treated  as  a  qualified  trust,  but  only  if  the  custodian  is  a  bank,  and 
the  investments  are  made  solely  in  the  stock  of  regulated  investment 
companies,  or  solely  in  annuity,  endowment,  or  life  insurance  con- 
tracts (and  certain  other  conditions  are  met)  (sec.  401(f) ).  The  com- 
mittee believes  that  present  law  is  too  restrictive  in  this  respect  and 
the  committee  bill  would  allow  the  custodian  of  the  account  to  be 
someone  other  than  a  bank,  provided,  however,  that  the  custodian 
would  have  to  establish,  to  the  satisfaction  of  the  Internal  Revenue 
Service,  that  it  would  manage  the  assets  of  the  account  in  a  manner 
consistent  with  the  intention  of  the  tax  law.  (For  example,  it  would 
have  to  be  shown  that  no  premature  distribution  prior  to  age  59^ 
would  be  made  to  owner-employees.)  Also,  a  formal  custodial  account 
would  no  longer  be  necessary  under  the  bill.  Any  similar  arrangement 
having  appropriate  safeguards  could  be  used  if  approved  by  the 
Secretary. 

Also,  the  committee  bill  would  provide  that  someone  other  than  the 
trustee  or  custodian,  including  the  employe]-,  can  have  authority  to 
control  the  investments  of  the  plan  account,  either  by  directing  the 
investment  policy  of  the  plan,  or  by  exercising  a  veto  power. 

Generally,  the  requirement  of  the  bill  would  be  satisfied  in  a  situa- 
tion, where,  for  example,  a  regulated  investment  company  or  other 
investment  advisor  might  make  investment  decisions  with  respect  to 
the  assets  of  the  account,  but  an  independent  third  party,  which  might 
be  a  bank  or  some  other  responsible  institution,  would  administer  the 
plan,  and  handle  distributions.  The  committee  is  desirous  of  affording 
extra  flexibility  in  this  area,  and  reducing  the  cost  of  pension  plan 
administration,  but  it  also  wishes  to  preserve  the  safeguard  of  a  plan 
administrator  which  is  independent  with  respect  to  the  employer. 

Withdrawal  of  voluntary  contributions  by  oumer-employees. — Un- 
der present  law,  amounts  received  from  a  retirement  plan  before  re- 
tirement are  tax  free  to  all  participants  other  than  owner-employees 
to  the  extent  of  all  nondeductible  contributions  made  to  the  plan  by 
the  participants.  Thus,  all  participants  other  than  owner-employees 
may,  if  the  plan  permits  it,  withdraw  their  voluntary  contributions 
prior  to  retirement.  The  committee  bill  would  extend  this  same  treat- 
ment to  owner-employees. 

Effective  date 

Generally,  these  provisions  would  take  effect  in  plan  years  begin- 
ning after  December  31,  1973.  However,  in  the  case  of  proprietary 
employee  plans  in  existence  on  July  24,  107.3,  that  will  be  made  sub- 
iect  under  the  bill  to  certain  rules  and  limitations  which,  under  present 
law.  apply  only  in  the  case  of  owner-employee  plans,  the  committee 
believes  that  a  transitional  period  is  necessary  to  allow  time  for  plan 
amendments.  Thus,  proprietary  plans  in  existence  on  July  '24.  1073. 
will  generally  be  made1  subject  to  the  contribution  limits  for  plan 
years  beginning  after  December  81,  1074.  Extension  of  TT.TC.  10 
owner-employee  plan  restrictions  to  proprictarv  employee  plans  in 
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existence  on  July  24,  1973,  will  also  generally  take  effect  in  plan  years 
beginning  after  December  31.  1974.  In  addition,  proprietary  employee 
plans  which  were  integrated  on  July  24,  1973  may  continue  as  inte- 
grated plans,  but  may  not  increase  the  level  of  integration. 

The  repeal  of  the  special  subchapter  8  limitation  (ser-.  1379)  is 
effective  for  plan  years  beginning  after  December  31.  1973.  and  sub- 
chapter S  corporations  will  then  become  subject  to  corporate  rules 
(including  the  rules  on  proprietary  employee  plans)  in  this  area. 

The  treatment  of  proprietary  employees  as  self-employed  persons 
for  purposes  of  the  death  benefit  income  tax  exclusion  (sec.  101)  and 
the  rules  on  lump-sum  distributions  (sec.  72 (n) )  will  apply  to  taxable 
years  beginning  after  December  31, 1973. 

The  amended  rules,  with  respect  to  custodial  accounts  apply  to  plan 
years  beginning  after  December  31, 1973. 

Revenue  effect 

By  increasing  the  maximum  amount  that  self-employed  persons 
will  be  allowed  to  deduct  as  contributions  under  H.R.  10  plans  to  15 
percent  of  earned  income  up  to  $7,500  a  year,  an  increased  revenue  loss 
is  estimated  that  will  amount  to  *175  million  annually.  The  provision 
in  the  bill  that  allows  individuals  who  are  not  covered  presently  by 
pension  plans  to  deduct  up  to  $1,000  a  year  as  contributions  to  personal 
retirement  plans  will  reduce  revenues  by  an  estimated  $270  million  a 
year.  A  revenue  gain  of  $125  million  is  estimated  to  be  the  result  of 
the  provision  that  applies  to  certain  proprietary  employees  of  corpora- 
tions the  same  limitations  on  deductible  pension  contributions  that 
apply  to  self-employed  individuals  under  H.R.  10  plans.  The  net 
result  of  these  three  provisions  that  are  designed  to  equalize  tax  treat- 
ment under  pension  plans  is  a  revenue  loss  of  $320  million.  These  esti- 
mates assume  1973  levels  of  income  and  employment. 

J.  Employee  Savings  for  Retirement 

(Sees.  701  and  706  of  the  bill  and  sees.  72.  219.  408.  409.  and  4960  of 

the  Code) 

Present  law 

Generally,  an  employee  is  not  allowed  a  deduction  for  amounts 
which  he  contributes  from  his  own  funds  to  a  retirement  plan.  There 
is  no  provision  for  an  employee  to  establish  his  own  retirement  plan 
with  tax-free  dollars.  Also,  while  an  employer's  qualified  plan  may 
allow  employees  to  contribute  their  own  funds  to  the  plan.1  no  deduc- 
tion is  allowed  for  these  contributions  (except  to  the  extent  that  tax 
excludable  contributions  made  in  connection  with  salary  reduction 
plans,  described  below,  may  be  viewed  as  employee  contributions). 
However,  the  income  earned  on  employee  contributions  to  an  em- 
ployer's qualified  plan  is  not  taxed  until  it  is  distributed.2 

In  the  case  of  a  salary  reduction  plan,  however,  in  the  past  employees 
have  been  permitted  to  exclude  from  income  amounts  contributed  by 


1  Generally,  if  the  plan  allows  it.  employees  may  make  voluntary  contributions  to  a 
qualified  retirement  plan  of  up  to  10  percent  of  compensation.  I.R.S.  Publication  77*. 
p.  14  (Feb.  1972). 

3  At  one  time.  Conjrress  took  the  position  that  a  contribution  to  an  H.R.  10  plan  on 
behalf  of  a  self-employed  person  was  made  half  by  the  employer  and  half  by  the  self- 
employed  person:  no  deduction  was  allowed  for  half  of  the  contribution  (presumably, 
the  half  "contributed  by"  the  self-employed  person).  This  limitation  i  sec.  404(a)  (10)) 
was  repealed  for  taxable  years  after  December  31.  1967. 
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their  employers  to  a  pension  or  profit-sharing  plan,  even  where  the 
source  of  these  amounts  is  the  employees'  agreement  to  take  salary 
reductions  or  forego  salary  increases.  If  the  plan  met  certain  nondis- 
crimination requirements,  the  Internal  Revenue  Service  in  the  past 
had  taken  the  position  in  ruling^-that,  under  certain  circumstances, 
the  amount  of  the  salary  re^itcti^  would  be  treated  as  an  employer 
contribution  to  a  qualified  pejis«*  plan,  not  taxable  to  the  employee 
(until  benefits  were  received  rrojf  /he  plan).  The  maximum  amount 
that  could  be  so  treated  was  (>  percent  of  compensation.'' 

On  December  6,  1972,  however,  the  Service  issued  proposed  regula- 
tions (37  Fed.  Reg.  No.  285,  p.  25938)  which  would  change  this  result 
in  the  case  of  qualified  pension  plans  by  providing  that  amounts  con- 
tributed by  an  employer  to  such  plans  in  return  for  a  reduction  in  the 
employee's  total  compensation,  or  in  lieu  of  an  increase  in  such  com- 
pensation, will  be  considered  to  have  been  contributed  by  the  em- 
ployee and  consequently  will  be  taxable  income  to  the  employee.4 
Public  hearings  have  been  held  on  these  proposed  regulations  but  reg- 
ulations in  final  form  have  not  yet  been  issued. 

General  reasons  for  change 

While  in  the  case  of  many  millions  of  employees  provision  is  made 
for  their  retirement  out  of  tax-free  dollars  by  their  participation  in 
qualified  retirement  plans,  many  other  employees  do  not  have  the 
opportunity  to  participate  in  qualified  plans.  Often  plans  are  not 
available  because  an  employer  is  not  willing  to  incur  the  cost  of  con- 
tributing to  a  retirement  plan.  This  may  be  so  even  though  the  em- 
ployees would  be  willing  to  contribute  their  own  funds  for  this  pur- 
pose. The  employees  not  covered  under  a  qualified  plan  who,  as  a 
result,  are  not  able  to  set  anything  aside  for  their  retirement  out  of 
after-tax  dollars,  are  further  disadvantaged  by  the  fact  that  in  their 
case  earnings  on  their  retirement  savings  are  subject  to  tax.  and  grow 
more  slowly  than  the  tax  sheltered  earnings  on  contributions  to  a 
qualified  plan. 

The  committee  bill  deals  with  this  problem  by  making  available  a 
special  deduction  for  amounts  set  aside  for  retirement  by  employees 
who  arc  not  covered  under  a  qualified  plan  (including  an  IT. R.  10 
plan),  a  government  plan,  or  a  tax  exempt  organization  annuity  plan 
(sec.  403  (b) ) .  Individuals  in  this  status,  in  computing  their  income  tax, 
will  be  permitted  to  deduct  up  to  $1,000  a  year  for  contributions  to  an 
individual  retirement  account.  The  earnings  on  this  amount  will  also  be 
tax  free.  As  in  the  case  of  I l.R.  10  plans,  the  amounts  set  aside  plus  the 
earnings  become  taxable  to  the  individual  generally  after  he  has 


•In  the  case  of  employees  of  tax-exempt  charitable,  educational,  religious,  etc..  organi- 
zations ;ind  employers  of  public  educational  institutions,  a  specific  statutory  provision 
provides  for  employer  contributions  of  up  to  20  percent  of  compensation,  times  years 
of  service,  reduced  by  amounts  previously  contributed  by  the  employer  for  annuity  con 
tracts  on  a  tax  excluded  basis  to  the  employee  (sec.  403(b)).  The  regulations  under  the 
statute  allow  the  employer  contributions  to  be  made  Under  these  salary  reduction  plans. 
Antidiscrimination  provisions  that  apply  generally  to  qualified  plans  do  not  apply  to  those 
tax  sheltered  annuities.  The  committee  bill  docs  not  affect  the  tax  treatment  of  these 
contributions. 

*  The  proposed  regulations  would  not  affect  the  tax  treatment  of  contributions  to 
pertain  qualified  profit  sharing  plans,  where  the  contributed  amounts  are  distributable 
only  after  a  period  of  deferment,  presumably  because  the  Federal  tax  treatment  of  this 
type  of  plnn  has  been  established  by  a  lony-sta ruling  series  of  revenue  rulings.  (Rev. 
RuL  50  407.  10.r)G-2  C.B.  284;  Rev.  Rul.  C!  180,  1003-2  C.B.  180;  Rev.  Rnl.  G8-80, 
196S-1  C.B.  402.) 
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reached  retirement  age.  when  he  receives  benefits  from  the  account.  In 
addition,  as  a  way  of  gradually  converting  retirement  accounts  of  this 
type  into  qualified  retirement  plans,  the  hill  provides  that  employers 
can  (but  are  not  required  to)  provide  part  or  all  of  the  $1,000  retire- 
ment savings  for  employees. 

Explanation  of  jtrovLswvJi 

hi  (jenerul. — Under  the  committee  bill,  any  individual  who  was 
not  covered  during  a  year-  as  an  active  participant  in  a  qualified  retire- 
ment, plan,  or  a  government  plan  (whether  or  not  qualified),  or  a  sec- 
tion 408(b)  annuity  plan/'  is  to  be  permitted  a  deduction  of  up  to 
$1,000  a  year  from  earned  income  for  contributions  to  a  personal  retire- 
ment account.  In  order  to  provide  the  widest  possible  scope  for  the 
provision,  the  committee  bill  provides  that  the  deduction  in  this  case 
is  to  be  from  gross  income,  and  as  a  result  can  he  taken  even  by  those 
taxpayers  who  do  not  itemize  the  rest  of  their  deductions.  This  is  de- 
signed to  assure  every  employee,  or  self-employed  person,  the  oppor- 
tunity to  set  aside  at  least  some  retirement  savings  on  a  tax  sheltered 
basis.  Earnings  on  these  contributions  would  also  be  tax  free  (until 
actually  distributed  to  the  employee  as  benefits  from  the  account). 

Tn  the  case  of  a  married  couple,  each  spouse  may  establish  his  or 
her  separate  retirement  savings  account  and  the  $1,000  limitation  is  to 
lie  applied  separately  to  the  earned  income  of  each  spouse.  For  example, 
a  married  woman  with  only  a  limited  amount  of  earned  income  from 
part-time  employment  would  be  enabled,  under  the  committee  bill, 
to  set  this  aside  for  her  own  retirement.  (For  this  purpose,  earned  in- 
come is  to  be  attributed  to  the  person  earning  the  income  without 
regard  to  any  State  community  property  laws.)  rI  nis  provision  permits 
an  individual  to  set  something  aside  for-  his  or  her-  own  retirement 
based  on  his  or-  her  own  earned  income. 

Under-  the  bill,  the  employee  can  establish  his  own  retirement  sav- 
ings account,  or  the  retirement  savings  can  be  made  through  the 
medium  of  contributions  by  an  employer  (either-  in  the  form  of  addi- 
tional compensation  provided  by  the  employer  or  a  salary  reduction 
plan)  if  there  is  no  qualified,  government  or  exempt  organization  plan 
which  covers  the  employees  in  question.  In  other  words,  if  the  employer- 
does  not  have  a  qualified  plan,  or  if  he  has  such  a  plan  but  it  does 
not  cover  certain  employees,  the  employer  can  establish  a  retirement 
savings  account  of  up  to  $1,000  for-  each  of  these  employees.  Any 
employees  not  covered  under  the  employer-  plan  (including  those  ex- 
cluded from  participation  due  to  length  of  service  requirements,  or 
because  of  age)  can  be  covered  under-  an  employer-sponsored  retire- 
ment account,  or-  alter-natively,  these  individuals  can  establish  their 
own  individual  retirement  accounts.  The  committee  believes,  however, 
that  it  is  important  to  preserve  the  employer-sponsored  retirement 
account  as  an  option,  because-  it  may  be  easier-  administratively  for  the 
employer-  to  set  up  individual  retirement  accounts  for  his  employees 
than  for  each  employee  to  have  to  set  up  his  own  account.  Tn  addition 
such  an  employer-sponsored  plan  is  likely  to  grow  into  a  qualified 
pension  or  profit-sharing  plan. 

"If  contributions  were  mailt?  on  behalf  of  ;in  individual  under  a  pT.au  during  the 
taxable  year,  he  would  generally  be  considered  an  active  participant  for  that  year. 
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Where  individual  retirement  accounts  are  set  up  by  the  employer, 
the  agrgregrate  tax  excludable  contributions  and  tax  deductible  con- 
tributions by  the  employee  (which  are  to  be  accounted  for  separately 
in  the  records  of  the  account)  are  not  to  exceed  $1,000  per  year.6 
Of  course,  all  benefits  under  the  salary  reduction  plan  are  to  be 
immediately  vested,  since  the  contributions,  in  effect,  either  represent 
compensation  to  the  employee  or  come  from  his  own  funds. 

It  is  the  intention  of  the  committee  that  where  an  employer  has 
both  a  qualified  plan  and  employer-sponsored  retirement  accounts, 
that  the  qualified  plan  must  meet  the  nondiscrimination  standards 
without  regard  to  the  individual  retirement  accounts. 

Since  the  deduction  for  contributions  to  individual  retirement  ac- 
counts is  to  be  available  to  the  self-employed  as  well  as  employees, 
the  committee  bill  will  also  benefit  people  such  as  jockeys,  who  in 
years  of  low  earnings  are  limited  in  what  thev  can  contribute  to  an 
H.R.  10  plan  by  the  percentage-of -income  limitation  (15  percent  un- 
der the  bill).  However,  since  there  is  no  such  limitation  on  contribu- 
tions for  personal  retirement  savings,  an  individual  could,  if  he  chose, 
contribute  all  of  his  earned  income  to  a  qualified  retirement  account, 
up  to  the  $1,000  ceiling.  Moreover,  a  self-employed  person,  such  as  a 
jockey,  might,  if  he  chose,  participate  in  an  H.R.  10  plan  in  certain 
years,  and  make  contributions  to  an  indh^dual  retirement  account  in 
other  years  so  long  as  he  does  not  actively  participate  in  both  types 
of  plans  in  the  same  year. 

Requirements  for  an  individual  retirement  account. — An  individual 
who  wishes  to  establish  an  individual  retirement  account  (instead  of 
participating  in  an  employer-sponsored  retirement  account)  would 
have  to  maintain,  under  the  provisions  of  a  written  governing  instru- 
ment, a  separate  accounting  of  his  contributions,  the  earnings  on  them, 
and  the  distributions  made  either  to  the  individual  involved  or  to  his 
beneficiaries.7  The  balance  in  the  account  could,  for  example,  be  in- 
vested in  insurance  annuity  contracts,  in  a  common  trust  fund  man- 
aged by  a  bank,  in  a  savings  account  with  a  savings  and  loan  institution 
or  a  credit  union,  or  in  stock  of  a  mutual  fund.  However,  in  any  case, 
the  funds  must  be  held  by  a  bank  or  other  person  who  establishes  to 
the  satisfaction  of  the  Service  that  the  manner  in  which  it  will  hold 
the  balance  in  the  account  is  consistent  with  the  intention  of  the  new 
provision.  The  funds  might  be  held  in  a  trust,  a  custodial  account,  or 
any  similar  arrangement  approved  by  the  Secretary  of  the  Treasury. 

The  bill  also  contains  a  number  of  other  provisions  designed  to 
ensure  that  the  accounts  will  be  used  for  retirement  savings,  many  of 
which  are  similar  to  requirements  which  are  already  in  the  law  witli 
respect  to  H.R.  10  plans. 

One  of  these  requirements  relates  to  excess  contributions.  The  written 
governing  instrument  is  to  provide  that  no  contributions  in  excess  of 


9  Any  amount  deductible  or  excludable  under  these  provisions  is  not  to  be  considered 
to  be  part  of  the  employee's  investment  in  the  contract  for  purpose  of  computing  the 
taxable  part  of  the  distribution,  since  all  of  the  contributions  would  be  made,  in  effect, 
with  tax-free  dollars.  If  contributions  in  excess  of  these  limits  are  made,  the  employer 
is  not  to  receive  a  deduction  for  the  excess  contribution,  and  all  excess  would  have  to  be 
renaid  to  the  employer. 

7  However,  in  the  case  of  a  married  individual  in  a  community  property  State,  the 
committee  bill  would  allow  the  establishment  of  an  individual  retirement  account,  even 
though  contributions  to  the  account  were  treated  as  community  property  under  the 
State  law. 


1201 


the  deductible  limit  can  be  made  to  the  plan.  Any  excess  contributions 
inadvertently  made  would  have  to  be  refunded  to  the  individual  with 
interest  within  6  months  after  notice  of  the  excess  contribution  was 
sent  by  the  Internal  Revenue  Service.  If  the  excess  contributions  were 
not  repaid,  the  account  would  be  disqualified  for  that  year  and  all 
succeeding  taxable  vears.  In  this  case,  the  individual  would  also  be 
required  to  take  into  income  the  assets  of  the  account  (valued  as  of  the 
first  day  of  the  taxable  year  in  which  the  account  became  disqualified) , 
reduced  by  any  contributions  in  the  account  for  the  current  year  (for 
which  deductions  are  denied). 

In  addition,  if  it  is  found  that  the  excess  contributions  are  made 
willfully,  the  taxpayer's  interest  in  all  individual  retirement  accounts 
is  to  be  distributed  to  him  and  he  is  not  to  be  permitted  to  establish 
another  retirement  account  for  a  period  of  five  years  (in  the  same 
way  that  owner-employees  are  subject  to  similar  penalties  for  excess 
contributions  to  H.R.  10  plans) . 

An  example  of  an  excess  contribution  which  would  not  be  willful 
might  occur  where  the  employee  made  a  Si. 000  contribution  to  a  re- 
tirement account  believing  at  that  time  he  would  be  eligible  to  receive 
the  deduction  for  this  amount.  Later  in  the  year,  however,  the  employee 
might  become  ineligible  because  he  changed  jobs  and  became  a  par- 
ticipant in  a  government  or  qualified  pension  plan.  Under  these  cir- 
cumstances, the  employee  would  receive  no  deduction  for  the  contri- 
bution to  the  qualified  retirement  account,  and  the  proper  procedure, 
in  order  to  preserve  the  qualified  status  of  the  account,  would  be  to 
request  repayment  of  the  excess  contribution. 

Generally.an  individual  would  only  be  permitted  to  receive  a  deduc- 
tion for  contributions  to  one  individual  retirement  account  in  any  one 
taxable  year.  However,  the  bill  provides  an  exception  to  cover  the 
situation  where  the  employee  entered  or  left  employment  during  the 
year  with  an  employer  who  contributed  to  his  qualified  retirement  ac- 
count. For  example,  under  these  circumstances,  an  employee  would  be 
permitted  to  contribute  $200  to  an  account  which  he  established,  and 
then,  upon  entering  his  new  employment,  the  employee  and  employer 
together  could  contribute  up  to  $800  on  a  tax-free  basis  to  an  account 
established  by  the  employer. 

In  addition  to  the  rules  on  excess  contributions,  the  written  instru- 
ment is  also  required  to  provide  that  no  distributions  can  be  made  to 
the  individual  prior  to  age  593  except  in  the  event  of  death  or  dis- 
ability. On  the  other  hand,  under  the  bill,  the  plan  is  required  to  begin 
distributions  when  the  individual  attains  the  age  of  7014.  and  distri- 
butions then  have  to  be  made  at  least  on  a  ratable  basis  over  the  life 
expectancy  of  the  individual,  or  the  individual  and  his  spouse.  After 
age  70%,  an  excise  tax  of  10  percent  a  year  is  imposed  on  any  amounts 
in  the  individual's  account  in  excess' of  the  amounts  to  be  ratably 
distributed.  Also,  under  the  committee  bill,  no  tax  deductible  contri- 
bntions^ could  be  made  to  the  account  after  the  individual  attains  the 
age  of  70y2-  By  these  provisions  the  committee  hopes  to  encourage  the 
use  of  the  proceeds  of  these  accounts  for  retirement  purposes. 

If  the  individual  establishing  the  account  should  die  before  his  en- 
tire interest  in  the  account  has  been  distributed  to  him,  the  governing 
instrument  is  generally  to  require  that  the  undistributed  assets  be 
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distributed,  or  applied  to  the  purchase  of  an  annuity  for  his  bene- 
ficiaries, within  5  years  after  his  death.  However,  this  rule  does  not 
apply  if  distributions  began  prior  to  his  death,  and  the  account  was 
to  be  completely  distributed  over  a  period  not  exceeding  the  life  ex- 
pectancy of  the  individual  and  his  spouse  (measured  as  of  the  time 
when  distributions  from  the  account  began) . 

In  addition,  if  the  assets  of  the  account  are  invested  in  an  insurance 
contract,  the  governing  instrument  must  provide  that  any  refunds  of 
premiums  are  to  be  held  by  the  insurance  company  and  applied  toward 
the  payment  of  future  premiums  or  the  purchase  of  additional  bene- 
fits within  the  current  taxable  year  or  the  next  succeeding  year. 

Premature  distributions. — Premature  distributions  frustrate  the  in- 
tention of  saving  for  retirement,  and  the  committee  bill,  to  prevent  this 
from  happening,  imposes  a  penalty  tax.  If  a  premature  distribution 
from  the  account  is  made  before  the  individual  attains  the  age  of  59i/£, 
the  distribution  is  subjected  to  a  penalty  tax  of  30  percent.8  This  is  in 
addition  to  any  other  income  taxes  payable  on  this  distribution,  and 
would  not  be  offset  by  any  tax  credits  (other  than  the  refundable  credits 
for  overwithholding,  overpayment  of  tax,  and  the  gasoline  tax  credit) . 
Also,  this  tax  would  not  be  treated  as  reducing  the  individual's  tax 
liability  under  the  minimum  tax  provisions  (sec.  56). 

The  penalty  tax  is  not  to  apply  in  the  event  of  death  or  disability. 
However,  the  committee  expects  that  the  Internal  Revenue  Service  will 
require  that  the  custodian  must  receive  proof  of  disability  before 
making  distributions  under  the  disability  provision.  Generally  it  is 
intended  that  the  proof  be  the  same  as  where  the  individual  applies 
for  disability  payments  under  social  security. 

The  penalty  tax  also  is  not  applied  in  the  case  of  a  refund  of  excess 
contributions  which  were  not  willful.9 

Taxation  of  beneficiaries. — Generally,  the  proceeds  of  an  individual 
retirement  account  are  to  be  taxable  to  the  individual  when  distributed. 
Since  the  contributions  to  the  account  will  be  made  with  tax  free  dol- 
lars, the  employee^  basis  in  the  account  will  be  zero. 

The  amounts  distributed  to  the  individual  are  not  to  be  eligible  for 
capital  gains  treatment,  and  the  special  averaging  rules  applicable  to 
lump  sum  distributions  (under  sec.  72)  are  not  to  be  available.  This 
should  encourage  the  individual  to  take  down  the  amounts  ratably 
over  the  period  of  his  retirement.  However,  the  individual  would  be 
permitted  to  use  the  general  averaging  rules  (sec.  1301). 

If  any  individual  borrows  money,  pledging  his  interest  in  the  re- 
tirement account  as  security,  the  portion  pledged  as  security  is  to  be 
treated  as  a  distribution  from  the  retirement  account  to  the  individual. 
This  treatment  also  is  consistent  with  the  committee's  intention  to  en- 
courage retirement  savings,  since  in  this  case  if  the  employee  had 
already  pledged  his  retirement  account  as  security  for  a  loan,  he  has 
no  funds  left  for  retirement.  For  the  same  reasons,  any  contribution 
to  an  individual  retirement  account,  or  any  income  of  the  account,  ap- 
plied to  the  purchase  of  life  insurance  protection  under  any  retirement 

s  The  distribution  would  not.  however,  he  subject  to  the  penalty  provided  under  sec- 
tion 72  (m)  (5)  for  premature  distributions  to  owner-employees. 

■'  For  example,  some  qualified  and  government  plans  permit  an  employee  to  elect  to 
participate  if  he  makes  employee  contributions.  In  some  instances,  the  employee  with 
some  ycirs  of  service  already  to  his  credit  may  join  the  plan  retroactively,  by  means  of 
makeun  contrihutions.  If  an  employee  should  join  a  qualified  plan  on  this  retroactive 
hasis,  liis  individual  retirement  accounts  for  those  retroactive  years  would  no  lonper  be 
qualified.  Thus,  he  would  have  to  take  the  previously  deducted  contributions  into  income 
for  that  year,  but  no  penalty  tax  would  be  payable. 
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income,  endowment,  or  other  life  insurance  contract  also  will  con- 
stitute income  to  the  individual. 

For  purposes  of  the  estate  and  gift  taxes  the  amounts  in  individual 
retirement  accounts  are  not  to  be  excluded  from  tax  (sees.  2039(c)  and 
2517).  This  too  is  consistent  with  the  committee's  intent  that  the  funds 
be  spent  during  the  individual's  period  of  retirement. 

Rollovers. — To  permit  flexibility  with  respect  to  the  investment  of 
an  individual  retirement  account,  the  bill  provides  that  money  or  prop- 
erty may  be  distributed  from  an  individual  retirement  account, 
without  payment  of  tax.  provided  this  same  money  or  property  is  rein- 
vested by  the  individual  within  60  days  in  another  qualifying  individ- 
ual retirement  account.  The  transfer  may  be  desired  because  the  in- 
dividual desires  to  shift  his  investments,  for  example,  from,  or  to,  an 
annuity  contract,  a  mutual  fund,  a  savings  account  or  perhaps  to  a 
Government  bond  (described  below).  To  prevent  too  much  shifting 
of  investments  under  this  provision,  the  committee  bill  provides  that 
this  rollover  can  only  be  used  once  every  three  years.  Also,  before  re- 
leasing the  account,  the  committee  anticipates  that  the  custodian  will 
be  required  by  the  Internal  Revenue  Service  to  receive  a  declaration  of 
intention  from  the  individual  as  to  the  proposed  reinvestment  (except 
in. the  case  of  an  individual  who  was  entitled  to  receive  a  distribution 
because  of  his  retirement  at  age  59%,  or  because  of  disability).  The 
custodian  is  also  to  be  required  to  notify  the  Service  that  a  distribution 
of  assets  from  the  account  had  been  made. 

Qualified  retirement  bonds. — In  addition  to  the  various  tvpes  of  in- 
vestment described  above  in  which  an  individual  retirement  account 
can  be  placed,  the  bill  also  provides  that  these  amounts  may  be  in- 
vested annually  in  a  retirement  bond,  to  be  issued  by  the  gov- 
ernment. The  bonds  are  to  be  issued  under  the  Second  Liberty  Bond 
Act  and  provide  for  the  accumulation  of  interest  until  the  time  of 
redemption.  In  conformity  with  the  general  provisions  for  individual 
retirement  accounts,  the  bill  provides  that  the  bonds  generally  can  only 
be  cashed  after  the  individual  has  reached  the  age  of  59%  years,  or  if 
he  becomes  disabled.  If  he  dies,  the  bonds  could  be  redeemed  by  his 
estate. 

There  would  be  one  further  exception  to  cover  the  case  of  an  in- 
dividual who  purchased  the  bonds,  believing  that  he  would  be  eligible 
for  the  deduction  for  that  year,  only  to  discover  later  that  he  was  not 
eligible.  For  example,  an  individual  might  purchase  the  bond  early  in 
the  year,  and  later  become  a  participant  under  a  qualified  retirement 
plan  sponsored  by  his  employer.  To  meet  this  situation,  the  committee 
bill  provides  that  the  bond  may  be  redeemed  at  any  time  within  12 
months  of  its  purchase  without  penalty  (and  without  payment  of 
interest).10  This  provision  could  also  be  used  by  individuals  who  pur- 
chased the  bond,  but  discovered  within  a  year  that  they  needed  the 
money  for  other  purposes.  In  this  case  the  Internal  Revenue  Service 
would  be  notified  that  the  bond  had  been  redeemed  and.  therefore, 
would  be  on  notice  that  no  deduction  should  be  allowed  because  of  its 
purchase. 

Consistent  with  the  general  rules  for  individual  retirement  accounts, 
the  bill  provides  that  the  bonds  are  to  cease  to  bear  interest  when  the 

10  If  the  bond  was  not  cashed  within  the  12  month  grace  period,  the  individual  would 
still  not  receive  the  deduction,  in  those  cases  where  he  was  not  eligible  for  it.  However, 
when  he  cashed  in  the  bond  at  retirement  age,  the  proceeds  of  the  bond  would  constitute 
income  to  him  (since  his  basis  in  the  bond  would  be  zero  under  the  committee  bill). 
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individual  reaches  age  70y2-  In  addition,  during  that  year  the  indi- 
vidual is  also  required  to  take  any  of  these  bonds  he  is  still  holding  into 
income,  even  if  he  does  not  cash  them  in.  It  is  anticipated  that  these 
rules  will  be  set  forth  on  the  face  or  back  of  the  bonds. 

Also,  for  similar  reasons,  the  committee  bill  provides  that  bonds 
are  to  cease  to  bear  interest  not  later  than  five  years  after  the  death 
of  the  individual  in  whose  name  the  bonds  have  been  issued. 

The  bonds  are  to  be  issued  in  the  name  of  the  individual  who  pur- 
chases them  for  his  retirement  and  are  not  to  be  transferable,  under 
any  circumstances,  except  to  his  executor  in  the  event  of  his  death  (or 
to  a  trustee  for  his  benefit  in  the  event  he  became  incompetent  to  man- 
age his  own  affairs).  For  example,  the  bonds  could  not  be  pledged  for 
the  payment  of  debts,  and  could  not  be  assigned  to  a  trustee  in  bank- 
ruptcy. Also,  the  bonds  could  not  be  awarded  to  the  individual's  spouse 
as  the  result  of  a  divorce  settlement. 

When  the  bonds  are  redeemed,  the  full  proceeds  of  the  bonds,  in- 
cluding any  interest  earned  on  them,  is  to  be  treated  as  ordinary 
income  to  the  individual,  whose  basis  in  the  bonds  would  be  zero.11 
However,  if  the  individual  chose  to  do  so,  he  could  treat  this  income 
under  the  general  averaging  provisions  of  the  tax  law  (sec.  1301 
et  seq. ) . 

Other  rules. — To  safeguard  the  individual  retirement  accounts,  the 
committee  bill  imposes  certain  additional  rules  with  respect  to  fiduci- 
ary standards  and  reporting.  Under  these  provisions,  the  qualified  re- 
tirement account  is  to  be  treated  as  an  owner-employee  plan  for  pur- 
poses of  the  rules  with  respect  to  the  excise  tax  on  prohibited  transac- 
tions (sec.  551  of  the  bill  and  sec.  4973  of  the  code)  and  also  for  pur- 
poses of  the  provisions  relating  to  returns  of  information  by  exempt 
organizations  (sec.  6033)  and  fiduciary  returns  required  to  be  filed 
in  connection  with  certain  trusts,  annuity  and  bond  purchase  plans 
(sec.  6047).  In  addition,  the  rules  with  respect  to  unrelated  business 
income  (sec.  511)  also  arc  to  apply  to  these  accounts. 

A  special  rule  is  also  provided  in  the  case  of  divorce  settlements. 
Under  present  law,  if  an  asset  of  an  individual  is  transferred  pursu- 
ant to  a  divorce  settlement,  the  individual  is  deemed  to  realize  gain 
on  the  difference  between  his  basis  in  the  asset  and  its  fail-  market 
value  at  the  time  of  the  transfer  (if  the  asset  has  appreciated).  The 
committee  believes  that  this  is  not  a  desirable  result  with  respect  to  in- 
dividual retirement  accounts.  As  a  result,  under  the  committee  bill,  if 
an  individual  retirement  account  should  be  transferred  to  the  indi- 
vidual's spouse  pursuant  to  a  divorce  decree,  or  settlement  agreement, 
this  transfer  is  not  to  be  taxable  under  the  bill.  Thereafter,  the  ac- 
count would  be  maintained  for  the  benefit  of  the  spouse,  and  only  the 
spouse  could  make  further  contributions  to  the  account. 

Six  percent  salary  reduction  plaits. — The  committee  bill  also  clarifies 
the  law  with  respect  to  the  tax  treatment  of  6  percent  salary  reduction 
plans.  As  discussed  above,  until  recently,  the  Internal  Revenue  Service 
had  taken  the  position  that  amounts  contributed  to  a  qualified  retire- 
ment plan  on  a  salary-reduction  basis  could,  under  certain  conditions, 
be  considered  as  tax  excludable  employer  contributions  to  the  plan. 

11  A  limited  exception  to  this  rule  is  provided  in  the  case  of  an  individual  who  redeems 
bonds  after  ape  n0'/>.  and  reinvests  the  proceeds  within  GO  days  in  another  qualified 
retirement  account.  This  form  of  "rollover"  from  one  type  of  qualified  retirement  account 
to  another  is  permitted  under  the  committee  hill  on  a  tax-free  hasis  in  order  to  provide 
flexibility  of  investment.  Prior  to  age  50%.  there  could  be  a  rollover  from  an  individual 
retirement  account  to  the  purchase  of  bonds,  but  not  vice-versa,  because  the  bonds  could 
not  be  cashed. 
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Under  the  committee  bill,  this  treatment  is  continued  with  respect 
to  contributions  to  a  qualified  pension  or  profit-sharing  plan  made 
prior  to  January  1,  1974.  Thereafter,  as  is  already  true  under  present 
law,  in  the  case  of  employee  contributions  under  the  Federal  Civil 
Service  Plan,  or  similar  government  plans,  contributions  which  are 
really  employee  contributions  (whether  required  to  be  made  or  made 
at  the  individual  option  of  the  employee  in  return  for  a  reduction  in 
his  basic  or  regular  compensation,  or  in  lieu  of  an  increase  in  such 
compensation)  are  to  be  treated  as  such  and  will  no  longer  be  exclud- 
able from  income  by  the  employee.  The  only  modification  in  this  rule 
is  that  where  an  individual  is  not  covered  by  a  qualified  plan,  a  gov- 
ernment plan,  or  a  sec.  403(b)  annuity  plan,  employer  contributions 
of  up  to  $1,000  per  annum  can  be  made  to  an  individual  retirement 
savings  account  under  a  salary  reduction  arrangement.  Income  earned 
on  amounts  contributed  under  a  salary  reduction  plan  prior  to  1974 
would  for  the  future  remain  tax  exempt  as  also  would  the  earnings 
on  these  amounts. 

Section  403(b)  annuity  plans. — Under  present  law,  the  proceeds  of 
a  section  403(b)  annuity  plan,  for  the  benefit  of  teachers  or  employees 
of  tax-exempt  organizations,  may  be  invested  only  in  insurance  con- 
tracts. The  committee  believes  that  it  would  be  desirable  to  provide 
more  flexibility  in  this  area  and,  accordingly,  the  committee  bill  pro- 
vides that  the  assets  of  these  accounts  may  also  be  invested  in  mutual 
funds,  under  appropriate  custodial  restrictions. 

Retirement  income  credit. — A  conforming  amendment  provides  that 
amounts  distributed  from  an  individual  retirement  account,  or  the 
proceeds  of  qualified  retirement  bonds,  are  to  be  treated  as  retirement 
income  for  purposes  of  the  retirement  income  credit.  As  a  result,  this 
form  of  retirement  income  will  form  part  of  the  base  for  determining 
the  credit,  in  the  same  manner  as  other  forms  of  taxable  retirement 
income  do  under  present  law. 

Xet  operating  lots  provisions. — The  bill  provides  that  any  individ- 
ual retirement  account  contributions  by  individuals  which  are  deducti- 
ble are  to  be  treated  as  personal  expenses  and  not  as  trade  or  business 
expenses  of  the  individual  for  purposes  of  the  net  operating  loss 
provisions.  As  a  result,  contributions  to  a  qualified  retirement  account 
may  not  be  used  to  create  or  increase  a  net  operating  loss.  This  is 
consistent  with  the  treatment  afforded  contributions  under  H.R.  10 
plans. 

Effective  date 

These  provisions  will  apply  with  respect  to  taxable  years  beginning 
after  December  31, 1973. 

Revenue  effect 

It  is  estimated  that  these  provisions  (at  1973  levels  of  income)  will 
result  in  a  revenue  loss  of  $170  million  in  1974.  rising  to  $270  million. 

K.  Lump-Sum  Distributions 

(Sec,  703  of  the  bill  and  sees.  72, 402,  and  403  of  the  Code) 

Present  Jaw 

Retirement  benefits  generally  are  taxed  as  ordinary  income  under 
the  annuity  rules  (sec.  72)  when  the  amounts  are  distributed,  to 
the  extent  they  do  not  represent  a  recovery  of  the  amounts  contrib- 
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uted  by  the  employee.  However,  an  exception  to  this  general  rule 
under  the  law  in  effect  before  the  Tax  Reform  Act  of  1969  provided 
that  if  an  employee's  total  accrued  benefits  were  distributed  or  paid  in 
a  lump-sum  distribution  from  a  qualified  plan  within  one  taxable  year 
on  account  of  death  or  other  separation  from  service  (or  death  after 
separation  from  service),  the  taxable  portion  of  the  payment  was 
treated  as  a  long-term  capital  gain,  rather  than  as  ordinary  income. 

The  capital  gains  treatment  accorded  these  lump-sum  distributions 
allowed  employees  to  receive  substantial  amounts  of  deferred  com- 
pensation at  more  favorable  tax  rates  than  other  compensation  re- 
ceived currently.  The  more  significant  benefits  under  this  treatment 
apparently  accrued  to  taxpayers  with  adjusted  gross  incomes  in  excess 
of  $50,000,  particularly  in  view  of  the  fact  that  a  number  of  lump-sum 
distributions  of  over  $800,000  have  been  made. 

To  correct  this  problem,  the  Tax  Reform  Act  of  1969  provided 
that  part  of  a  lump-sum  distribution  received  from  a  qualified  em- 
ployee's trust  within  one  taxable  year  on  account  of  death  or  other 
separation  from  the  service  (or  death  after  separation  from,  service) 
is  to  be  given  ordinary  income  treatment,  instead  of  the  capital  gains 
treatment  it  had  been  given  under  prior  law.  The  ordinary  income 
treatment  applies  to  the  taxable  portion  of  the  distribution  (i.e.,  the 
total  distribution  less  the  employee's  contribution)  which  exceeds  the 
sum  of  the  benefits  accrued  during  plan  years  beginning  before  1970, 
and  the  portion  of  the  benefits  accrued  thereafter  which  does  not  con- 
sist of  employer  contributions  (sec.  402(a)  (5)  and  403(a)  (2)  (c) ). 

The  1969  Act  provided  a  special  limitation  in  the  form  of  a  seven- 
year  "forward"  averaging  formula  which  applies  to  the  portion  of  the 
lump-sum  distribution  treated  as  ordinary  income.  An  employee  (or 
beneficiary)  is  eligible  for  the  special  7-year  forward  averaging  pro- 
vision if  the  distribution  is  made  on  account  of  death  or  other  separa- 
tion from  service  (or  death  after  separation  from  service)1  and,  in  the 
case  of  receipt  by  an  employee,  if  he  has  been  a  participant  in  the  plan 
for  5  or  more  taxable  years  before  the  taxable  year  in  which  the  dis- 
tribution is  made. 

Reasons  for  change 

The  Treasury  has  had  great  difficulty  in  formulating  regulations 
to  carry  out  the  I960  Art  provisions  for  determining  the  precise  break- 
down between  ordinary  income  and  capital  gain  in  a  lump-sum  distri- 
bution. It  has  also  had  great  difficulty  in  formulating  regulations  to 
carry  out  the  1969  Act  provisions  for  determining  the  amount  of 
tax  imposed  on  account  of  the  "ordinary  income"  element  of  post- 
1969  lump-sum  distributions.  Recently,  the  Treasury7  withdrew  its 
earlier  proposed  regulations  on  the  second  point  and  substituted  new 
ones  which,  in  general,  would  produce  lower1  tax  liabilities  than  those 
determined  under  the  earlier  set  of  proposed  regulations.  The  new  reg- 
ulations would  produce  lower  tax  liabilities  than  under  current  long- 
term  capital  gain  rates  in  many  cases,  and  this  could  mean  that  they 
would  result  in  revenue  losses,  rather  than  revenue  gains,  in  compari- 
son to  the  law  which  would  have  applied  in  the  absence  of  any  special 
action  with  respect  to  this  provision  in  the  Tax  Reform  Act  of  1969. 


1  Self-employed  taxpayers,  on  the  other  hand,  continue  to  ho  olifrihlo  for  their  snecial 
5-year  forward  averaeinp  onlv  on  lump-sura  distributions  received  on  account  of  death, 
disability  as  defined  in  sec.  T2(m)(7)  of  the  Code,  or  if  received  after  ape  35 1  ■>  and.  In 
the  ease  of  receipt  hy  an  employee,  after  at  least  .r>  years  of  participation. 
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More  important,  the  new  proposed  regulations  appear  to  share  with 
the  old  proposed  regulations  the  problem  of  excessive  complexity.  It 
is  frequently  maintained  that  lump-sum  distributees  are  unable  to 
compute  their  taxes,  and  that  accountants  and  tax  lawyers  have  been 
refusing  to  attempt  the  computations. 

To  eliminate  undue  complexity  but  maintain  the  revenue  at  least 
as  high  as  that  which  would  result  under  the  proposed  regulations 
under  the  1969  Act  provision,  the  committee  chose  to  introduce  a 
new  and  simplified  method  of  computing  the  tax  due  on  lump-sum 
distributions.  The  substance  of  the  1969  change  in  the  tax  treat- 
ment would  be  preserved,  however.  Under  the  bill,  all  pre-1974  por- 
tions of  lump-sum  distributions  would  be  taxed  as  capital  gain,  rather 
than  as  ordinary  income.  The  effect  of  the  January  1, 1974,  cutoff  date 
under  this  bill  is  to  provide  long-term  capital  gains  treatment  for  that 
portion  of  future  distributions  that  relates  to  years  after  1969  and  be- 
fore 1974;  under  the  1969  Act,  portions  of  the  distributions  allocable 
to  those  years  would  have  been  taxed  as  ordinary  income. 

Under  the  simplified  computational  rules,  ordinary  income  portions 
of  lump-sum  distributions  from  qualified  plans  are  to  continue  to  bene- 
fit from  special  "forward"  averaging.  The  portion  of  the  distribution 
representing  pre-1974  value  is  to  receive  capital  gains  treatment,  as 
stated  above.  The  portion  of  the  distribution  attributable  to  post-1973 
value  in  excess  of  the  employee  contributions  is  to  be  subject  to  tax 
as  though  it  were  ordinary  income  of  the  taxpayer,  but  his  only  in- 
come, and  with  15-year  averaging. 

This  ordinary  income  treatment  for  the  post-1973  value  of  the  lump- 
sum distribution  is  computed  completely  separately  from  the  tax- 
payer's other  income.  This  separate  computation  is  used  because  it 
was  found  that  taxpayers  were,  in  effect,  being  treated  quite  differently 
depending  upon  the  presence  or  absence  of  other  income  in  the  year 
of  distribution — something  which  they  sometimes  had  in  their  power 
to  control.  The  15-year  averaging  is  provided  in  order  to  give  roughly 
the  equivalent  of  what  the  tax  would  be  were  the  individual  to  live 
15  years  after  retirement  and  receive  his  interest  in  the  plan  over  that 
period.  In  this  case,  a  tax  is  computed  on  y15th  of  the  distribution 
computed  as  if  the  taxpayer  had  no  other  income  or  deductions.  After 
the  tax  is  computed,  the  result  is  multiplied  by  15,  and  this  amount  is 
then  added  to  the  employee's  tax  liability  on  his  other  income.  His  tax 
liability  on  this  other  income  takes  into  account  not  only  his  tax  on 
wages,  salary,  or  investment  income,  etc.,  but  also  the  capital  gains 
tax  on  the  portion  of  the  lump-sum  distribution  attributable  to  pre- 
1974  value.  The  tax  liability  on  this  other  income  does  not  in  any  way, 
however,  take  into  account  the  portion  of  the  lump  sum  distribution 
treated  as  ordinary  income. 

In  making  the  ordinary  income  computation  on  the  post- 1973  value, 
a  special  minimum  distribution  allowance  is  provided  to  insure  that 
the  tax  on  relatively  small  lump-sum  distributions  will  generally  be 
not  more  than  it  would  be  under  present  law.  This  allowance  is 
phased  out  for  lump-sum  distributions  over  $20,000. 

A  major  problem  with  the  rule  arrived  at  under  the  1969  Act  was 
the  difficulty  in  determining  the  value  of  the  distribution  attribut- 
able to  years  before  1970  for  which  capital  gains  treatment  Avas  con- 
tinued by  that  Act.  To  meet  that  problem,  the  committee  bill  provides 
that  where  a  lump-sum  distribution  relates  to  active  participation 
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which  began  before  1974  and  ended  after  that  time,  the  distribution 
is  to  be  apportioned  between  the  pre-1974  participation  (eligible 
for  capital  gains  treatment)  and  post-1973  participation  (treated 
as  ordinary  income  under  a  separate  15-year  averaging  computation) 
on  the  basis  of  the  amount  of  time  in  which  the  employee  was  an  active 
participant  in  each  period.  This  method  will  significantly  simplify 
the  computation  previously  required. 

Table  1  presents  a  comparison  showing  the  average  effective  tax 
rates  applicable  for  taxpayers  in  various  situations  and  with  various 
amounts  of  lump-sum  distributions,  with  the  methods  of  computing 
post-1973  taxable  value  as  capital  gain,  under  present  law  (with  the 
proposed  regulations),  and  under  the  committee  bill. 

TABLE  1.— COMPARISON  OF  INCOME  TAX  TREATMENT  OF  LUMP  SUM  DISTRIBUTIONS  UNDER  THE  COMMITTEE 
BILL  WITH  CAPITAL  GAINS  TREATMENT  AND  WITH  THE  TREATMENT  PROVIDED  IN  1969  (AS  SHOWN  BY 
PROPOSED  REGULATIONS) 


Assumed  adjusted 
gross  income, 
other  than 
lump  sum  1 
distribution 


Assumed  lump 
sum  distribution  2 


Average  effective  income  tax  rates  (percent) 


Capital  gains 
treatment 
(1973  law)  3 


1969  treatment 
as  shown  by 
proposed  regulations 


Rates  which  apply 
under  Finance 
Committee  bill  when 
all  but  employee 
contributions  are 
ordinary  income 


$5,  000 


$10,  000 


$25, 000 


$50, 000 


$100,  000 


$2,  500 

7.4 

5.1 

7.0 

5,000 

7.7 

5.3 

7.0 

10,  000 

7.4 

5.6 

7.0 

50,000 

8.5 

10.6 

15.4 

60,  000 

8.7 

11.3 

16.6 

100, 000 

10.6 

13.2 

19.1 

5,000 

8.1 

5.7 

7.0 

.  10,000 

9.2 

5.9 

7.0 

20,  000 

9.5 

8.9 

7.1 

50,  000 

10.4 

12.0 

15.4 

100,  000 

12.2 

15.4 

19.1 

200,  000 

15.8 

19.5 

22.6 

12,  500 

15.6 

11.5 

7.0 

25,  000 

15.7 

13.9 

9.3 

50,  000 

16.7 

16.1 

15.4 

125,000 

18.8 

20.0 

20.1 

250,  000 

22.3 

23.2 

24.3 

500,  000 

25.6 

27.2 

32.9 

25,  000 

24.6 

19.6 

9.3 

50,  000 

24.8 

21.0 

15.4 

100,  000 

25.5 

22.2 

19.1 

250, 000 

27.0 

25.2 

24.3 

500,  000 

29.1 

28.4 

32.9 

1,000,000 

31.2 

32.5 

46.0 

50,  000 

25.0 

30.1 

15.4 

100,  000 

28.2 

31.4 

19.1 

200,  000 

30.7 

33.8 

22.6 

500,  000 

32.0 

37.0 

32.9 

1,000,  000 

33.8 

38.8 

46.0 

2,  000,  000 

35.1 

43.9 

57.3 

!  Income  other  than  lump  sum  distributions  consists  of  income  taxed  at  ordinary  rates  and  which  is  not  subject  to  either 
the  maximum  tax  on  earned  income  or  the  minimum  tax  on  items  of  tax  preference.  To  avoid  problems  of  maximum  tax 
on  earned  i  ncome,  ordinary  income  in  excess  of  $50,000  is  considered  as  coming  from  sources  other  than  earnings.  Tax- 
able income  is  computed  from  AGI  by  deducting  the  larger  of  the  standard  deduction  or  itemized  deductions  equivalent 
to  15  percent  of  AGI  and  from  personal  exemptions  of  $750  each.  Taxpayer  is  considered  to  be  married  and  filing  a  joint 
return.  No  additional  itemized  deductions  are  considered  to  accrue  to  the  taxpayer  due  to  the  receipt  of  lump  sum 
distribution. 

2  Net  of  taxpayer's  basis. 

3  50  percent  inclusion  of  capital  gains  in  AGI.  Taxpayer  is  eligible  for  either  alternative  tax  of  25  parcent  on  1st  $50,000 
of  capital  gains  or  normal  5  year  income  averaging.  Four  prior  year  base  period  income  is  assumad  to  be  the  sama  as  taxable 
income  excluding  distribution  for  the  current  year,  except  for  $5,000  AGI  class  which  is  assuned  to  hava  a  base  of 
$1,462.50  and  the  $10,000  AGI  class  which  is  assumed  to  have  a  base  of  $5,850. 

*  70  percent  of  distribution  assumed  to  be  capital  gains;  30  percent  ordinary  income. 
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Explanation  of  provisions 

Under  the  simplified  computation  of  the  tax  on  lump-sum  distribu- 
tions, the  post-1973  portion  of  a  distribution  is  to  be  taxed  as  ordinary 
income  (but  with  15-year  "forward"  averaging) ,  thus  maintaining 
the  recognition  in  the  Tax  Reform  Act  of  1969  tnat  the  taxable  por- 
tions of  these  distributions  are  basically  deferred  compensation,  and 
generally  should  be  taxed  as  is  other  compensation;  that  is  as  ordinary 
income.  Fifteen-year  averaging  is  provided  to  recognize  the  fact  that 
the  distribution  represents  compensation  which  generally  is  received 
spread  out  over  the  taxpayer's  life  beginning  with  the  time  he  retires. 
The  fifteen-year  averaging  insofar  as  the  size  of  the  tax  is  concerned 
achieves  this  result.  It  is  believed  that  it  would  be  unfair  to  use  the 
high  tax  rate  that  would  be  applicable  if  the  distribution  were  treated 
as  received  wholly  in  one  year.  As  a  result  of  the  averaging,  the  distri- 
bution would  be  taxed  roughly  as  if  it  were  received  in  15  equal  parts 
in  15  years.  The  decision  to  tax  this  income  separately  from  all  other 
income  (to  the  extent  it  is  not  treated  as  pre- 11)74  income  eligible  for 
capital  gains  treatment  )  was  made  on  the  basis  that  most  distributees 
will  have  little  or  no  other  taxable  income  in  the  years  following  their 
retirement. 

The  portion  of  the  distribution  attributable  to  pre-1974  service  is 
to  be  taxed  as  capital  gain  and  taxed  along  with  any  other  income  the 
taxpayer  may  receive.  For  this  income,  the  committee  believed  it  was 
appropriate  to  preserve  the  pre-1969  treatment  (at  current  capital 
gains  rates)  to  the  fullest  extent  possible.  The  portion  which  constitutes 
a  return  of  employee  contributions  continues  to  be  nontaxable  as  a 
return  of  basis. 

Under  the  computation,  the  capital  gain  portion  is  included  in  the 
amount  of  the  taxable  distribution  prior  to  the  deduction  of  the  mini- 
mum distribution  allowance  and  the  application  of  the  15-year  averag- 
ing rule.  After  a  total  tax  is  determined  under  the  15-year  averaging 
rule,  the  tax  on  the  ordinary  income  element  is  the  portion  of  that  total 
tax  determined  according  to  that  portion  of  the  plan  participant's  total 
time  in  the  plan  that  was  spent  after  1973.  The  capital  gain  is  added 
to  the  taxpayer's  other  income  and  the  combined  amount  (minus  regu- 
lar deductions,  exclusions,  etc.)  is  taxed  under  usual  rules.  (See  the 
examples  at  the  end  of  this  Explanation  of  pro/:  is  ions  section.) 

A  further  simplification  from  prior  law  in  the  computation  is  the 
determination  of  the  amounts  to  be  attributed  to  pre-1974  employ- 
ment (capital  gain  taxation)  and  to  post-1973  employment  (15-year 
averaging  with  ordinary  income  taxation).  That  attribution  is  to  be 
made  on  the  basis  of  the  amount  of  time  in  which  the  distributee  was 
an  active  participant  in  each  period.  Thus,  if  a  distributee  was  an  ac- 
tive participant  from  January  1,  1971,  through  December  31,  1980, 
three-tenths  of  the  taxable  portion  of  his  distribution  would  be  taxed 
as  capital  gain  while  seven-tenths  would  be  taxed  as  ordinary  income 
and  averaged  over  15  years. 

In  order  to  treat  all  distributees  equally,  all  computations  of  the  tax 
on  the  15-year  averaging  ordinary  income  portion  are  to  be  made  on 
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the  basis  of  the  tax  schedule  for  unmarried  individuals.2  In  addition, 
community  property  laws  are  to  be  ignored  for  these  purposes.  Thus,  a 
distributee  in  a  community  property  State  is  to  compute  his  tax  on  the 
basis  that  the  entire  amount  of  the  distribution  is  his  income. 

The  committee  recognized  that  excessive  computational  problems 
would  arise  if  separate  computations  were  made  where  a  plan  partici- 
pant had  accrued  some  of  the  value  of  his  lump-sum  distribution  over 
the  years  as  a  rank-and-file  employee,  while  accruing  another  portion 
as  a  self-employed  individual  or  as  a  proprietary  employee.3 

To  avoid  undue  complexity  in  these  cases  the  committee  bill  provides 
that  the  five-year  averaging  available  for  self-employed  persons  and 
proprietary  employees  is  to  be  used  for  the  entire  distribution  if  the 
number  of  years  spent  by  that  person  while  he  participated  as  a  self- 
employed  person  or  proprietary  employee  exceeds  50  percent  of  the 
total  time  he  was  a  participant  in  the  plan.  If  not,  the  15-year  averag- 
ing rule  is  to  apply. 

In  the  15-year  averaging  computation,  a  minimum  distribution  al- 
lowance is  to  be  allowed  to  reduce  the  amount  of  the  distribution  sub- 
ject to  tax.  In  this  computation,  the  amount  of  the  taxable  distribu- 
tion (the  total  distribution  less  the  distributee's  basis)  is  to  be  reduced 
by  the  minimum  distribution  allowance  before  the  tax  is  computed. 
The  minimum  distribution  allowance  is  one-half  of  the  first  $20,000  of 
the  distribution.  This  allowance  is  to  be  phased  out  at  the  rate  of  $1 
for  every  $5  by  which  the  distribution  exceeds  $20,000.  Thus,  the  entire 
allowance  would  be  eliminated  for  distributions  of  $70,000  or  more. 

It  was  recognized  that  a  tax  avoidance  possibility  would  exist  if  a 
taxpayer  were  able  to  apply  separate  15-year  averaging  computations 
to  distributions  received  in  different  tax  years.  For  that  reason,  al- 
though it  is  believed  that  few  will  have  to  use  the  provision,  the  bill 
provides  for  a  5-year  "lookback",  under  which  distributions  made  dur- 
ing the  previous  5  years  are  included  in  the  15-year  averaging  computa- 
tion for  the  purpose  of  determining  the  tax  on  the  second  distribution. 
When  the  total  tax  is  determined,  the  amount  of  the  tax  liability  on 
the  earlier  distribution  or  distributions  is  subtracted,  and  the  remainder 
is  the  tax  on  the  second  distribution. 

All  distributions  made  within  the  previous  5  years  to  the  same  dis- 
tributee, whether  or  not  with  respect  to  the  same  plan  and  whether  or 
not  with  respect  to  the  same  participant,  are  to  be  subject  to  this  5- 
year  lookback.4 

Earlier  distributions  (or  purchases  of  annuities)  for  the  spouse  of 
the  distributee  are  not  to  be  included  under  the  lookback  rule.  Each 
spouse  is  to  have  his  or  her  distributions  taxed  under  a  separate 
computation. 

2  Distributes,  in  computing  the  tax  on  their  other  income  (including  the  capital  pain 
element  of  the  distribution)  may  use  any  appropriate  tax  schedule.  They  are  not 
n  st rifted  to  the  schedule  for  unmarried  individuals.  They  may  also  use.  when  appropriate, 
the  regular  five-vear  averaging  method  for  the  tax  on  their  other  income  (including  the 
capital  pains  portion  of  the  distribution).  The  regular  five-year  averaging  rule  is  provided 
tinder  present  law  for  cases  in  which  taxable  income  in  any  taxable  year  increases  markedly 
from  taxable  income  in  prior  years. 

3  In  general  terms,  a  proprietary  employee  is  an  employee  with  a  two  percent  ownership 
interest  in  a  business  having  a  plan  in  which  the  accrued  benefits  of  such  proprietary 
employees  have  an  aggregate  total  exceeding  25  percent  of  the  accrued  benefits  from 
emplovcr  contributions. 

*  A  lump-sum  distribution  is  made  a  reportable  event,  under  the  bill,  in  the  provisions 
for  plan  termination  insurance.  (As  a  result,  under  appropriate  circumstances,  the  plan 
miffhl  be  terminated.)  For  purposes  of  providing  a  time  limit  to  the  lookback  rule,  the  five 
years  is  determined  from  the  time  the  distribution  is  reported  to  the  insurance 
corporation. 
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The  computation  is  to  take  into  account  any  annuity  purchased  for 
the  plan  participant  in  the  year  of  distribution  or  in  the  previous 
five  years.  For  purposes  of  the  computation,  the  amount  included  with 
the  taxable  portion  of  the  distribution  is  the  cash  surrender  value  of 
the  annuity.  The  value  of  the  annuity  is  to  be  added  to  the  value  of  the 
other  property  distributed  and  a  tax  is  calculated  on  the  sum.  From 
that  is  to  be  subtracted  the  tax  calculated  on  the  value  of  the  annuity 
alone  (using  the  minimum  distribution  allowance  applicable  to  the 
total) .  The  remainder  is  to  be  used  in  calculating  the  tax  on  the  taxable 
(nonannuity)  portion  of  the  distribution.  No  changes  are  made  with 
respect  to  the  treatment  of  distributions  of  employer  securities,  as 
such. 

Examples  of  tax  computations  in  vol  ring  lump-sum  distributions. — 
The  tax  computations  involved  in  lump-sum  distributions  can  be 
shown  by  the  following  two  examples,  the  first  involving  a  distribution 
in  1975  and  the  second  a  distribution  in  1976  which  also  involves  the 
lookback  provision. 

First  example. — On  December  31,  1975,  A  (who  was  not  self-em- 
ployed or  a  proprietary  employee)  retires  and  receives  a  lump-sum 
distribution  of  $50,000  from  a  qualified  plan.  A  has  been  participating 
in  the  plan  since  January  1,  1966.  The  plan  is  noncontributory.  A  is 
married;  both  A  and  his  wife  are  over  65.  Their  only  other  income 
is  A's  salary  of  $15,000  and  his  salary  from  a  second  job  ($5,000). 
Their  itemized  deductions  are  $3,000.  Their  avearge  base  period  in- 
come for  the  preceding  four  years  (1971  through  1974)  is  $14,000. 

The  tax  on  the  portion  of  the  distribution  which  is  not  treated  as  a 


long-term  capital  gain  is  computed  as  follows : 

Net  distribution  $50,000 

Less:  minimum  distribution  allowance:  50  percent 

of  first  $20,000  10,000 

Reduced  by :  20  percent  of  net  distribution  in  excess 

of  $20,000   6,  000 


4,  000 

Distribution  less  allowance   46,  000 


The  tax  on  l/15th  of  the  distribution  less  allowance  computed  from 
the  tax  rate  schedule  for  single  taxpayers  is  $512.67. 
Multiply  this  amount  by  15  :  $7,690.05. 
Then,  multiply  by  the  fraction, 

Years  of  participation  in  plan  after  1973  _  2  _  ^ 
Total  years  of  participation  10 

which  yields  $1,538.01. 

Thus,  the  tax  on  the  ordinary  income  portion  of  the  distribution  is 
$1,538.01. 

The  amount  of  the  distribution  taxed  as  a  long-term  capital  gain  is 
the  amount  of  the  net  distribution  multiplied  by  the  fraction, 

Years  of  participation  before  1974  __8__  ^  g 
Total  years  of  participation       ~~  10 

Net  distribution   50,000 

Capital  gains  element   40,  000 
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The  capital  gains  element  is  taxed  along  with  other  income  (exclu- 
sive of  the  ordinary  income  element)  in  the  normal  way.  The  tax 
on  the  taxable  income  of  $34,000  ($15,000  salary  from  first  job, 
plus  $5,000  from  second  job,  plus  $40,000  capital  gains  element 
of  lump-sum  distribution,  less  $20,000  capital  gains  exclusion,  less 
$3,000  itemized  deductions,  less  four  times  $750  personal  exemptions) 
is  calculated  using  the  tax  rate  schedule  for  married  taxpayers  filing 
joint  returns.  In  this  case  the  alternative  tax  on  capital  gains  is  not 
available,  but  the  regular  five-year  income  averaging  provisions  are. 

Ordinary  tax  _  $9,  500.  00 

Tax — Using  regular  income  averaging   1  8,  348.  00 

1  As  indicated  above,  average  base  period  income  is  .$14,000. 

Selecting  the  tax  computation  method  which  yields  the  smallest 
amount  of  tax,  A  uses  the  regular  5-year  income  averaging  method 
and  has  a  tax  of  $8,348.00. 

Finally  A  combines  the  tax  on  the  capital  gains  portion  of  the  dis- 
tribution and  his  salary,  with  the  tax  on  the  ordinary  income  portion 
of  the  distribution : 

Tax  on  salary  and  capital  gains  portion  of  distribution  $8,  348.  00 

Tax  on  ordinary  income  portion  of  distribution   1,  538.  01 

Total  1975  income  tax   9,  886.  01 

Second  example. — On  December  31,  1976,  A  retires  from  his  second 
job  and  receives  from  that  employer  a  nontransferable  annuity  con- 
tract, the  cash  value  of  which  is  $6,000,  and  a  lump  sum  distribution  of 
$4,000  financed  solely  by  the  employer.  A  had  participated  in  the 
plan  since  January  i,  1967.  Mr.  and  Mrs.  A's  only  other  income  is 
A's  salarv  of  $5,000  and  interest  of  $3,000  on  the  prior  lump  sum  distri- 
bution of  $50,000.  They  have  itemized  deductions  of  $2,100.  Mr.  and 
Mrs.  A's  1976  tax  is  computed  as  follows  : 

First,  compute  the  tax  on  the  portion  of  the  distribution  which  is  not 
treated  as  a  long-term  capital  gain  and  which  is  taxed  separately. 

Step  1  : 

1976  cash  distribution   $4,000 

1976  annuity  contract   6,000 

Prior  year  distribution   50,000 

60,  000 

Less:  Minimum  distribution  allowance:  50  percent  of 
first  $20,000  $10,000 

Reduced  by:  20  percent  of  net  distribution  in  excess 
of  $20,000   $8,  000 

2,  000 
58, 000 


Fifteen  times  the  tax  on  one-fifteenth  of  $58,000  (from  the  rate  sched- 
ule for  single  taxpayers)  is  $9,970.05. 


1213 


Step  2: 

1976  annuity  $6,000 

Minimum  distribution  allowance  from  step  No.  1   2,  000 

4,  000 

Fifteen  times  the  tax  on  one-fifteenth  of  $4,000  is  $559.95. 
Step  3: 

$9,970.05 -$559.95  =  $9,410.10 
Step  4 ' 

Determine  ordinary  income  and  capital  gains  elements  of  A's  dis- 
tribution and  his  prior  year  distribution.  The  ordinary  income  element 
of  A's  latest  distribution  is  determined  by  multiplying  $4,000  by: 

Years  of  participation  in  plan  after  1973  _  3  _ 
Total  years  of  participation  10 

Thus,  A's  ordinary  income  element  is  $1,200.  $10,000  of  Mr.  A's 
prior  distribution  of  $50,000  was  ordinary  income. 

Thus,  the  tax  on  the  ordinary  income  element  is  the  fraction  of  the  tax 
from  Step  3  which  the  ordinary  income  elements  of  the  1976  and  prior 
year  distributions  bear  to  the  entire  distributions. 

Step  5: 

The  tax  on  the  ordinary  income  element  of  A's  1975  distribution 
from  their  1975  income  tax  return  was  $1,538.01.  Subtracting  that 
from  the  tax  calculated  in  Step  4  yields  the  tax  on  the  ordinary 
income  element  of  A's  latest  distribution : 

$1,951.72 -$1,538.01  =  $413.71 

Second,  compute  the  tax  on  all  other  income,  including  the  capital 
gains  portion  of  the  distribution. 

Step  6: 

In  Step  4,  the  ordinary  income  element  of  the  distribution  was  cal- 
culated as  $1,200.  Therefore,  the  long-term  capital  gains  element  is: 

$4,000.00  -  $1,200.00  =  $2,800.00 

Step  7: 

The  capital  gains  element  is  taxed  along  with  other  income  in  the 
ordinary  manner. 

Capital  gains  element  $2,  800 

Less:  50%  of  net  long-term  capital  gain   1,  400 

1,400 

Salary   5,000 

Interest   3,000 

Adjusted  gross  income   9,400 

Less :  Itemized  deductions   2, 100 

Less :  Personal  exemptions  (4  x  $750)   3, 000 


Taxable  income 


4,  300 
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The  tax  on  $4,300  from  the  rate  schedule  for  married  taxpayers 
filing  joint  returns  is  $677.00.  The  A's  income  does  not  make  them 
eligible  for  either  the  regular  five  year  income  averaging  or  the  alter- 
native tax  on  capital  gains. 

Third,  combine  the  taxes  computed  above. 

Step  8: 

Tax  on  capital  gains  portion  of  distribution  and  on  other 

income  __   $677.00 

Tax  on  ordinary  income  portion  of  distribution   413.  71 

Total  1976  income  tax   1,  090.  71 

Effective  date 

The  effective  date  of  the  lump-sum  distribution  provisions  of  the 
bill  is  January  1, 1974. 

This  early  date  was  chosen  to  eliminate  at  the  earliest  practical  date 
the  problems  and  confusion  that  result  from  attempting  to  compute 
tax  on  lump-sum  distributions  under  current  law.  As  previously 
stated,  current  law  provides  that  the  pre-1970  value  of  lump-sum 
distributions  (and  a  portion  of  the  post-1969  value)  is  to  receive  the 
capital  gain  treatment. 

Revenue  effect 

The  revised  tax  treatment  of  lump-sum  distributions  from  qualified 
plans  is  expected  to  result  in  relatively  small  increases  in  re  venue  over 
the  next  few  years  since  the  bulk  of  the  lump-sum  distributions  in 
these  years  will  be  attributable  to  pre-1974  years.  However,  after  a 
transition  period,  this  provision  is  expected  to  result  in  annual  reve- 
nue gains  amounting  to  $35  million  a  year  based  on  1973  levels  of 
income. 

L.  Miscellaneous  Provisions 

1.  Right  to  elect  a  survivor  annuity  (sec.  261  of  the  bill  and  *ec.  ffil 
of  the  Code ) . 

Tinder  present  law,  there  is  no  requirement  that  a  qualified  retirement 
plan  must  offer  the  option  of  a  survivor  annuity.  This  can  result  in  a 
hardship  where  an  individual  primarily  dependent  on  his  pension  as  a 
source  of  retirement  income  is  unable  to  make  adequate  provision  for 
his  spouse's  retirement  years,  should  he  predecease  her.  To  correct  this 
situation,  the  committee  provision  requires  that  a  joint  and  survivor 
annuity  be  offered  as  an  option  with  respect  to  any  benefit  under  a 
qualified  retirement  plan  which  is  payable  as  an  annuity.  If  the  option 
is  exercised,  and  a  survivor  annuity  is  elected,  the  participant's  own 
annuity  may  be  reduced,  so  that  the  value  of  the  joint  and  survivor  an- 
nuity and  the  value  of  the  annuity  the  participant  would  have  been  en- 
titled to  receive  had  the  option  not  been  exercised  are  actuarially 
equivalent. 

This  provision  generally  applies  to  plan  years  beginning  after  the 

date  of  enactment.  However,  in  the  case  of  a  plan  in  existence  on  the 

date  of  enactment,  the  provision  applies  to  plan  years  beginning  after 

December  31, 1975. 
t 
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2.  5  percent  deduction  limitation  (sec.  706(d)  of  the  bill  and  sec.  !fiU 
(a)  (1)  of  the  Code). 

Contributions  to  a  pension  plan  are  deductible  under  three  alterna- 
tive provisions,  the  "5  percent"  method  which  allows  deductions  to  be 
taken  for  contributions  not  in  excess  of  5  percent  of  the  annual  com- 
pensation of  the  covered  employees  (sec.  404(a)  (1)  (A)  of  the  code), 
the  "level  cost"  method  (sec.  404(a)  (1)  (B)  of  the  code) ,  and  the  "nor- 
mal cost"  method  (sec.  404(a)  (1)  (C)  of  the  code). 

Unlike  the  "level  cost"  method  and  the  "normal  cost"  method,  the  5- 
percent  limitation  on  contributions  is  often  unrelated  to  the  funding 
needs  of  the  pension  plan,  for  it  frequently  is  not  determined  by  the 
level  of  benefits  provided  by  the  plan.  Consequently,  the  5-percent 
method  has  allowed  employers  to  contribute  and  deduct  more  than  is 
reasonably  needed  to  fund  a  pension  plan. 

The  bill  repeals  the  5-percent  deduction  limitation  (sec.  404(a)  (1) 
(A)  of  the  code) .  Thus,  deductible  contributions  under  a  qualified  pen- 
sion plan  are  to  be  limited  under  either  the  "level  cost"  or  the  "normal 
cost"  methods. 

3.  Retroactive  remedial  changes  to  qualified  plans  (sec.  706(h)  of 
the  bill  and  sec.  Jfil  of  the  Code). 

Employers  may  now  retroactively  cure  defects  in  employee  benefit 
plans  (which  do  not  meet  the  requirements  for  tax  qualification)  by 
making  remedial  amendments  by  the  15th  day  of  the  third  month  after 
the  end  of  the  taxable  year  of  the  employer  in  which  a  plan  is  newly 
established.  Retroactive  remedial  changes  however  may  not  be  made 
with  respect  to  plan  amendments. 

The  time  allowed  for  remedial  changes  may  be  too  short  for  a  plan 
to  be  cured  to  qualify  as  of  the  year  in  which  it  is  established.  This 
occurs  because  many  plans  are  established  at  the  end  of  the  year  and 
thus  only  2i/2  months  are  available  to  cure  a  plan.  Additionally,  plan 
amendments  (whicli  may  be  as  significant  as  newly  established  plans) 
may  not  be  retroactively  cured.  As  a  result  of  these  limitations,  plans 
may  not  be  qualified,  to  the  detriment  of  employers  and  employees. 

The  committee  bill  provides  that  retroactive  remedial  amendments 
may  be  adopted  to  cure  a  plan  regardless  of  whether  failure  occurs  on 
establishing  a  new  plan  or  because  of  an  amendment  of  an  existing 
plan.  The  bill  also  extends  the  time  to  adopt  a  retroactive  remedial 
amendment  to  the  time  (including  extensions)  for  filing  the  employer's 
return  for  the  taxable  year  for  which  the  plan  or  amendment  Avas  put 
into  effect,  or  to  a  later  time  designated  by  the  Service.  It  is  expected 
that  the  regulations  will  provide  for  extension  for  reasonable  cause, 
such  as  the  filing  of  a  bona  fide  request  for  a  determination  by  the 
Service  that  a  plan  or  plan  amendment  is  qualified. 

4.  Reporting  and  publication  of  returns  (sec.  706 (i)  of  the  bill  and 
sees.  6040.  6103,  and  6104.  of  the  Code). 

In  order  that  many  of  the  new  rules  governing  qualified  plans  may 
be  enforced,  new  reporting  and  publication  requirements  are  needed. 

The  bill  restates  present  law  by  requiring  employers  (or  plan  ad- 
ministrators) who  establish  or  maintain  deferred  compensation  plans 
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to  file  annual  information  returns.  In  addition,  the  bill  extends  this 
requirement  to  individuals  who  establish  individual  retirement  ac- 
counts (described  in  section  408  of  the  Code,  as  added  by  the  bill)  and 
individual  bond  purchase  plans  (described  in  section  409  of  the  Code, 
as  added  by  the  bill).  Also,  to  enable  the  Internal  Revenue  Service  to 
enforce  the  limits  on  contributions  to  individual  retirement  accounts, 
the  bill  requires  additional  information  from  persons  who  pay  wages 
to  individuals  covered  under  qualified  plans. 

The  bill  makes  certain  information  returns  open  to  inspection  by 
proper  officers  of  the  Pension  Benefit  Guaranty  Corporation,  in  order 
that  the  Corporation  can  properly  administer  the  insurance  program. 
In  addition,  the  bill  opens  to  public  inspection  applications  for  a 
determination  that  a  plan  is  qualified  and  that  the  trust  under  the  plan 
is  exempt,  except  for  plans  where  the  employer  has  less  than  26  em- 
ployees; annual  returns  with  respect  to  qualified  plans  are  also  open  to 
public  inspection.  These  rules  enable  plan  participants  and  beneficiaries 
to  easily  obtain  the  full  information  needed  to  enforce  their  plan  rights, 
pursuant  to  the  new  rules  established  in  the  bill.  With  respect  to  plans 
of  smaller  employers,  this  information  will  be  available  only  to  par- 
ticipants and  beneficiaries  from  the  employer  and  the  Service:  this 
limitation  is  established  because  of  the  more  confidential  nature  of 
small  business. 

The  bill  establishes  a  penalty  for  failure  to  file  annual  returns 
(under  sec.  6040  and  sec.  6047  of  the  code)  ;  the  penalty  will  be 
$10  for  each  day  that  a  return  is  late,  up  to  a  maximum  penalty  of 
$5,000  for  any  one  failure  to  file.  However,  this  penalty  will  not  be 
owed  if  failure  to  file  is  shown  to  be  due  to  reasonable  cause. 

V.  EFFECT  ON  THE  REVENUES  OF  THE  BILL 

In  compliance  with  section  -25:2 (a)  of  the  Legislative  Reorganiza- 
tion Act  of  197o.  the  following  statement  is  made  relative  to  the  effect 
on  the  revenues  of  this  bill.  The  committee  estimates  that  the  bill 
will  on  balance  reduce  direct  tax  revenues  by  $237  million  a  year 
over  the  long  run.  This  figure  includes  an  estimated  $48  million  of 
annual  receipts  from  two  new  taxes  imposed  by  the  bill  (the  audit  fee 
tax  and  the  tax  to  finance  plan  termination  insurance).  However, 
deductions  taken  by  employers  for  their  payment  of  these  two  new 
taxes  will  offset  these  receipts  by  S23.4  million  a  year. 

In  addition,  because  it  increases  employer  contributions  to  qualified 
plans  and  hence  tax  deductions,  the  minimum  vesting  standard 
adopted  by  the  bill  involves  an  estimated  annual  long-run  revenue 
loss,  which  could  range  from  $130  million  to  S2C)r>  million,  but  which 
is  probably  closer  to  $130  million.  The  minimum  funding  standards 
imposed  by  the  bill  also  result  in  a  modest  reduction  in  revenue  as  a 
result  of  larger  tax  deductions  for  contributions  to  qualified  plans. 

The  administration  of  the  more  comprehensive  requirements  for 
qualified  plans  adopted  by  the  bill  will  add  an  estimated  $13  million 
a  year  over  the  next  five  years  to  the  present  cost  of  administration  of 
the  provisions  relating  to  such  plans  by  the  Internal  "Revenue  Service. 
This  additional  cost  of  administration  is  financed  out  of  the  proceeds 
of  the  audit  fee  tax  provided  by  the  bill. 
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The  Treasury  Department  agrees  with  this  statement.  Part  III  of 
this  report  contains  a  more  detailed  statement  of  the  revenue  effect  of 
the  bill. 

VI.  VOTE  OF  THE  COMMITTEE  IN  REPORTING  THE  BILL 

In  compliance  with  section  133  of  the  Legislative  Reorganization 
Act,  as  amended,  the  following  statement  is  made  relative  to  the  vote 
of  the  committee  on  reporting  the  bill.  This  bill  was  ordered  favorably 
reported  by  the  committee  without  a  roll  call  vote  and  without 
objection. 

VII.  CHANGES  IN  EXISTING  LAW 

In  the  opinion  of  the  committee,  it  is  necessary  in  order  to  expedite 
the  business  of  the  Senate,  to  dispense  with  the  requirements  of  sub- 
section 4  of  rule  XXIX  of  the  Standing  Rules  of  the  Senate  (relating 
to  the  showing  of  changes  in  existing  law  made  by  the  bill,  as 
reported) . 
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VIII.  ADDITIONAL  VIEWS  OF  MR.  HARTKE 

Today  over  34  million  working  men  and  women  are  subject  to  great 
inequities  in  the  private  pension  system.  These  inequities  cause  the 
intolerable  situation  in  which  only  one  out  of  ten  employees  en- 
rolled in  pension  plans  will  ever  receive  benefits.  It  is  fortunate  that 
the  Senate  Finance  Committee  has  reported  out  a  bill  on  the  private 
pension  system.  It  is  unfortunate  that  their  proposal  falls  short  of  a 
viable  and  comprehensive  reform.  The  committee  is  taking  steps  in 
the  right  direction  at  a  time  when  large  strides  are  necessary. 

Over  the  past  9  years,  I  have  introduced  a  number  of  proposals 
aimed  at  providing  a  degree  of  security  for  the  millions  of  workers 
enrolled  in  pension  plans.  Beginning  with  termination  insurance 
legislation  and  now  with  the  inclusive  Federal  Pension  Plans  Protec- 
tion Act  (S.  1858),  which  I  introduced  this  year.  I  have  been  motivated 
by  the  conviction  that  every  working  man  and  woman  in  this  country 
deserves  the  dignity  and  security  of  adequate  means  of  support  for 
his  or  her  retirement  years.  I  am  greatly  distressed  that  so  many 
people  still  consider  pensions  a  form  of  insurance  in  which  most  must 
lose  so  that  some  may  gain.  The  committee  proposal  seems  based  on 
this  concept.  In  rejecting  this  notion,  I  maintain  that  a  pension  should 
not  be  a  game  of  chance. 

Some  may  be  satisfied  with  the  committee's  minimal  proposals  on 
vesting,  funding,  portability  and  termination  insurance.  I  am  not 
content.  The  committee  solutions  aid  only  a  few,  leaving  millions 
who  need  adequate  and  secure  pension  coverage  wanting.  Let  me 
specifically  explain  my  points  of  difference  with  the  committee. 

I.  Administration  and  Enforcement 

A.   THE  COMMITTEE  PROPOSAL 

Principle  responsibility  would  be  placed  in  the  Treasury  Depart- 
ment. The  Secretaries  of  Labor,  Treasury  and  Commerce  would  be 
the  trustees  of  the  termination  insurance  program  and  the  voluntary 
central  portability  program,  and  the  Secretary  of  Treasury  would  be 
the  managing  trustee. 

B.  OBJECTIONS 

While  I  agree  that  the  Treasury  Department  should  be  responsible 
for  enforcement  of  the  provisions  of  the  bill,  I  believe  that  the  Labor 
Department  should  be  the  principle  agency  for  administration.  Rather 
than  playing  political  games  over  questions  of  committee  jurisdiction, 
our  principle  concern  should  be  safeguarding  the  rights  of  workers.  I 
do  not  believe  that  the  principal  administration  of  this  bill  should  be 
given  to  an  agency  whose  primary  interest  is  tax  collection. 
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C.  THE  HARTKE  APPROACH 

Under  my  proposal,  the  Secretary  of  Labor  would  administer  the 
vesting  standards  and  termination  insurance  program.  The  Treasury 
Department  would  administer  funding  standards  and  would  be 
responsible  for  the  enforcement  of  the  bill.  The  Labor  Department  is 
charged  historically  with  the  protection  of  workers'  rights  and  collects 
and  analyzes  annual  information  on  assets,  costs,  and  actuarial 
liabilities  under  the  Pension  and  Welfare  Plans  Disclosure  Act. 

II.  Participation 

A.  THE  COMMITTEE'S  PROPOSAL 

A  qualified  pension  plan  would  require,  as  a  condition  of  eligibility, 
service  of  no  more  than  1  year,  or  attainment  of  age  30,  whichever  - 
occurs  later. 

B.  OBJECTIONS 

Most  workers  begin  their  jobs  in  their  late  teen  years  or  early 
twenties.  A  fair  and  equitable  reform  should  not  exclude  these  early 
years  of  service.  Age  30  is  too  late  a  date  for  participation  because  it 
delays  the  acquisition  of  vesting  rights. 

In  many  cases  the  committee's  proposal  is  only  slightly  more  pro- 
gressive than  the  administration's  vesting  standards — the  so-called 
"rule  of  50,"  i.e.  a  worker  gains  50  percent  vesting  when  his  age  and 
years  of  participation  equal  50,  and  10  percent  additional  each  year 
thereafter.  (See  table  below  under  vesting.)  Under  the  committee 
proposal  a  worker  who  started  at  age  20  would  have  to  work  15  years 
until  age  35  before  he  attained  his  full  vested  rights.  The  committee 
proposal  would  make  attainment  of  full  vested  rights  difficult  or 
impossible  for  millions  of  part-time  and  part-year  workers.  Examples 
of  these  groups  of  workers  excluded  by  the  committee  bill  are  given 
below  under  vesting. 

C  THE  HARTKE  APPROACH 

Pension  benefits  should  not  be  considered  an  exclusive  privilege  of 
the  fortunate  few;  rather  they  should  be  made  a  right  for  all.  My 
reasonable  approach  provides  for  a  more  quickly  attainable  eligibility; 
participation  would  commence  after  a  period  of  service  no  longer  than 
2  years  or  age  25,  whichever  occurs  later. 

III.  Vesting 

A.  THE  COMMITTEE'S  PROPOSAL 

A  qualified  plan  must  provide  at  least  25  percent  vesting  after 
5  years  participation,  5  percent  additional  vesting  for  each  of  the 
next  5  years,  and  10  percent  each  year  for  the  next  5  years  thereafter. 
This  formula  would  provide  for  at  least  25  percent  vesting  after 
5  years  participation,  50  percent  after  10  years  and  100  percent  after 
15  years. 
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B.  OBJECTIONS 

Progressive  vesting  rights  are  the  heart  of  pension  reform.  Weak 
vesting  clauses  make  for  ineffectual  and  superficial  pension  legislation. 
The  committee's  proposal  gives  the  illusion  of  reform  without  the 
substance.  The  vesting  provisions  are  extremely  weak  and  inadequate. 
Such  a  scheme  would  discriminate  against  women,  seasonal  workers, 
and  workers  in  mobile  or  faltering  industries.  A  recent  Senate  Labor 
Subcommittee  study  found  that,  for  plans  requiring  10  years  participa- 
tion or  less  for  vesting,  78  percent  of  those  separated  did  not  qualify 
for  benefits.  Under  these  same  conditions,  the  committee  proposal 
would  provide  50  percent  vesting  after  10  years  participation  for  only 
22  percent  of  those  who  separate.  I  do  not  consider  such  an  approach 
acceptable. 

Achieving  vested  rights  for  women  is  also  difficult  under  the  com- 
mittee's proposal.  Most  women  work  at  a  job  for  shorter  periods  than 
men,  and  often  work  part-time  or  part-year.  The  committee  has  made 
no  provision  for  part-time  or  part-year  work.  While  men  in  manu- 
facturing have  a  median  of  14.3  years  of  service,  women  in  their  later 
years,  have  only  8.3  years  of  service.  And  in  retailing,  women  over  45 
had  an  average  of  4.9  years.  As  a  result,  a  woman  would  achieve  only 
40  percent  of  her  vested  rights.  This  is  not  a  decent  retirement  benefit. 

A  moderately  good  benefit  will  give  $5  a  month  for  each  year  of 
credited  service.  A  normal  retirement  for  a  woman  would  be  8  years  of 
credited  service  or  $40  a  month.  But  the  committee's  proposal  would 
provide  only  40  percent  of  this  or  $16  a  month — less  than  $4  a  week. 
And  that  benefit  is  subject  to  erosion  by  inflation  between  the  time  it 
vests  and  the  time  it  becomes  payable. 

Aerospace  is  an  example  of  a  faltering  industry  in  which  many  plants 
have  shut  down  and  many  more  will  shut  down  in  the  future.  A  recent 
study  found  that  80  percent  of  the  employees  in  this  industry  had 
completed  fewer  than  10  years  of  service.  At  the  very  best,  the  com- 
mittee's proposal  would  provide  50  percent  vesting  for  these  workers — 
too  minimal  a  standard. 

With  no  provision  for  part-year  work,  it  will  be  virtually  impossible 
for  the  seasonal  worker  to  attain  vested  rights.  Many  cumulative 
years  of  service  will  add  up  to  nothing  in  retirement. 

The  committee  vesting  proposal  wTould  provide  for  little  or  no 
benefits  for  the  majority  of  workers  in  this  country.  It  ignores  the 
overwhelming  evidence  which  demonstrates  that  the  weaker  the 
vesting  requirements,  the  less  likely  it  is  that  the  participant  will  ever 
receive  his  needed  pension  benefits. 

C.  THE  HARTKE  APPROACH 

I  propose  that  100  percent  vesting  be  achieved  after  only  5  years 
of  service.  These  more  progressive  rules  on  vesting  will  open  the  way 
for  more  frequent  job  changes,  increases  in  work  satisfaction,  a  more 
mobile  and  a  more  effective  labor  force.  We  owe  this  to  the  working 
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men  and  women  of  this  country.  In  order  to  demonstrate  graphically 
the  superiority  of  the  Hartke  approach,  I  submit  the  following  table: 

VESTING  TABLE 


Percent  vested    Percent  vested      Percent  vested 
committee     administration  Hartke 
Age  proposal  proposal  proposal 


20   0  0  0 

25     0  0  100 

30....   50  0  100 

35   100  0  100 

40   100  50  100 

45   100  100  100 


The  table  shows  what  would  happen  to  a  worker  beginning  his  job 
at  age  20.  Under  the  committee  proposal,  this  worker  would  not  qualify 
for  participation  until  the  age  of  30.  After  10  years  of  work  he  would  be 
only  50  percent  vested.  This  worker  would  be  35  before  he  was  fully 
vested  under  the  committee  bill,  45  under  the  Administration's  bill; 
but  only  25  under  the  Hartke  proposal. 

IV.  Funding 

A.  THE  COMMITTEE'S  PROPOSAL 

The  committee  agreed  to  a  minimum  funding  standard  which  re- 
quires the  payment  of  current  or  normal  pension  costs  and  the  level 
payment,  or  amortization,  over  a  30  year  period  of  unfunded  accrued 
liabilities,  without  regard  to  whether  such  past  service  liabilities  are 
vested  or  unvested.  A  plan  amendment  resulting  in  a  5  percent  in- 
crease in  unfunded  past  service  cost  existing  at  the  time  of  the  amend- 
ment is  to  be  regarded  as  a  "substantial"  increase  in  unfunded  past 
service  costs  which  may  be  treated  as  a  new  plan  and  funded  over  30 
years. 

B.  OBJECTIONS 

Inadequate  funding  is  the  primary  reason  that  thousands  of  workers 
yearly  lose  their  benefits  when  a  plan  terminates.  In  1964,  when  the 
Studebaker  plant  in  South  Bend,  Indiana,  shut  down,  over  8,500 
employees  lost  their  pensions  because  there  was  not  enough  money  to 
fund  them.  The  Committee1  s  bill  would  not  have  prevented  this  tragedy. 
Studebaker  had  a  30  year  funding  schedule.  Tragedies  like  the  Stude- 
baker case  occur  every  year  and  in  all  parts  of  the  country.  Only  strong 
funding  requirements  will  prevent  them  from  occurring. 

C.  THE  HARTKE  APPROACH 

My  proposal  would  require  past  service  liabilities  to  be  funded  over 
a  25  year  period,  and  substantial  increases  in  liabilities  due  to  amend- 
ments would  also  be  funded  over  25  years. 
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V.  Termination  Insurance 

A.   THE   COMMITTEE'S  PROPOSAL 

Vested  rights  of  participants  would  be  insured  up  to  a  maximum  of 
50  percent  of  the  average  monthly  wage  over  the  past  5  years  and 
not  to  exceed  $750  a  month.  For  the  first  3  years,  the  termination 
insurance  would  be  financed  by  a  50  cents  per  capita  payment  for 
each  participant  in  the  pension  plan.  After  such  time,  premiums  would 
be  set  at  a  level  based  on  cost  experience. 

B.  OBJECTIONS 

On  the  average,  20,000  workers  a  year  are  affected  by  pension 
failures.  The  participants  hit  hardest  by  these  closeouts  are  those 
between  the  ages  of  40  and  60.  This  group  is  usually  paid  little  or 
nothing  in  pension  benefits  for  many  years  of  service. 

I  am  gratified  that  the  Committee's  proposal  would  establish  an 
insurance  program  to  protect  these  thousands  of  workers,  but  I  am 
disappointed  that  the  proposal  would  provide  such  inadequate  bene- 
fits. Fifty  percent  of  expected  benefits  is  simply  not  an  adequate 
means  of  support  for  the  average  worker.  When  a  worker  enrolls  in  a 
pension  plan  he  has  the  right  to  expect  adequate  benefits  regardless 
of  whether  the  plan  folds,  whether  his  department  is  phased  out, 
whether  his  company  goes  out  of  business  or  merges  with  a  larger  unit. 

C.  THE  HARTKE  APPROACH 

My  plan  would  insure  vested  benefits  to  a  maximum  of  80  percent 
of  the  highest  average  wage  over  a  5  year  period  or  $500  a  month, 
whichever  is  less.  The  insurance  premium  rate  would  be  no  higher  than 
0.5  percent  of  unfunded  liabilities. 

VI.  Portability 

A.  THE  COMMITTEE'S  PROPOSAL 

A  voluntary  central  portability  fund  would  be  established  as  a 
private  corporation  under  the  trusteeship  of  the  Secretaries  of  Labor, 
Commerce  and  Treasury,  with  the  Secretary  of  Treasury  being  the 
managing  trustee.  If  the  employer  and  employee  both  agree,  the  de- 
parting employee  could  transfer  his  vested  benefits  to  the  fund. 

B.  OBJECTIONS 

Voluntary  portability  will  do  very  little  for  the  employee.  There  is 
little  reason  to  expect  that  an  employer  would  give  away  dollars  to  a 
departing  employee  which  he  could  give  to  a  retiring  employee  who 
remains  with  his  company.  The  trusteeship  of  the  fund  by  three 
Secretaries  causes  needless  confusion  and  duplication  of  effort.  It  is 
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much  simpler  and  more  reasonable  that  the  Secretary  of  Labor  alone 
be  the  managing  trustee  of  the  fund. 

C.  THE  HARTKE  APPROACH 

I  will  propose  the  establishment  of  a  compulsory  portability  fund 
into  which  an  employee's  vested  benefits  would  automatically  be 
transferred.  The  employer  would  have  a  maximum  of  5  years  to  pay 
these  vested  benefits  into  the  portability  fund. 

The  private  sector  should  be  given  an  initial  opportunity  of  at 
least  18  months  to  develop  plans  for  the  organization  of  a  portability 
fund.  If  they  fail  to  act,  the  Secretary  of  Labor  would  establish  the 
plans  for  portability  funds.  I  strongly  believe  that  these  efforts  should 
be  made  to  keep  pension  monies  within  the  private  sector. 

The  central  portability  fund  should  also  have  the  option  of  offering 
basic  plans  of  pension  coverage  to  companies  that  do  not  have  any. 
Such  plans  would  be  limited  to  employers  with  300  employees  or  less. 
This  service  would  be  particularly  beneficial  to  smaller  companies 
who  cannot  afford  the  high  costs  of  establishing  and  operating  pension 
programs.  We  must  make  a  strong  effort  to  expand  the  private  pension 
industry  to  cover  the  millions  of  Americans  not  presently  enrolled. 

VII.  Conclusion 

These  are  among  the  changes  to  the  committee's  proposal  winch 
I  propose  to  bring  real  reform  to  the  private  pension  system  in  this 
Nation.  I  emphasize  that  we  should  not  accept  any  illusions  of  reform 
but  rather  we  should  have  the  courage  to  help  the  34  million  working 
men  and  women  who  are  enrolled  in  pension  plans.  When  the  Senate 
begins  debate  on  pension  reform,  I  intend  to  initiate  a  full  discussion 
of  the  issues  which  I  have  raised  in  this  statement. 

Vance  Hartke. 
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IX.  SUPPLEMENTAL  VIEWS  OF  MR.  CURTIS 

This  legislation  is  important  to  our  private  pension  programs  in  the 
United  States.  It  carries  many  provisions  which  I  advocate  and 
endorse.  I  am  especially  interested  in  the  provisions  which  make  it 
possible  for  an  individual  not  covered  by  a  company  pension  or  an 
H.R.  10  pension  to  set  aside  for  his  own  retirement  and  have  the  tax 
advantages  that  other  plans  have.  This  is  a  matter  that  I  have  worked 
for  for  many  years. 

In  general,  I  would  have  preferred  to  have  had  the  enactment  of 
my  own  bill,  S.  1631,  which  was  supported  by  the  Administration. 
The  provisions  of  that  bill  are  more  acceptable  in  several  respects 
including  the  issue  of  professional  corporations. 

Carl  T.  Curtis. 


[From  the  Congressional  Record — Senate,  Sept.  10,  1973] 


******* 

Vitiation  of  Order  Previously  Entered  ox  S.  4,  the  Pension  and 
Welfare  Benefits  Bill 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
the  order  entered  prior  to  the  August  adjournment,  providing  for  the 
calling  up  tomorrow  of  S.  4,  be  vitiated. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Order  for  Limitation  of  Debate  on  S.  4 

Mr.  Robert  C.  Byrd.  Mr.  President,  the  request  I  am  about  to 
make  has  been  approved  by  the  leadership  on  both  sides.  It  has  been 
cleared  with  the  distingushed  Senator  from  New  York  (Mr.  Javits), 
who  is  present  and  will  speak  for  himself. 

It  has  also  been  cleared  with  the  manager  of  the  bill,  the  distin- 
guished Senator  from  New  Jersey  (Mr.  Williams)  :  with  the  dis- 
tinguished Senator  from  Texas  (Mr.  Bentsen)  ;  and  also  with  the 
distinguished  Senator  from  Wisconsin  (Mr.  Nelson) . 

I  ask  unanimous  consent  that,  at  such  time  as  S.  4,  the  pension  re- 
form bill,  is  called  up  and  made  the  pending  business  before  the  Sen- 
ate, there  be  a  limitation  thereon  of  6  hours,  to  be  divided  equally 
between  the  majority  leader  and  the  minority  leader,  or  their  des- 
ignees; that  time  on  any  amendment  be  limited  to  1  hour — with  the 
exception  of  an  amendment  by  the  distinguished  Senator  from  South 
Carolina  (Mr.  Thurmond),  which  will  be  limited  to  2  hours;  that 
any  amendment  to  an  amendment  be  limited  to  1  hour;  that  time  on 
any  debatable  motion  or  appeal  be  limited  to  30  minutes;  and  that 
the  agreement  to  be  in  the  usual  form. 

Mr.  Javits.  Mr.  President,  will  the  Senator  yield  ? 

Mr.  Robert  C.  Byrd.  I  yield. 

Mr.  Javits.  I  have  two  requests:  One  is  to  provide  that  such  time 
as  is  provided  will  be  divided  between  the  mover  and  the  opponents; 
and  that  if  there  is  a  period  when  there  are  no  opponents,  the  time 
will  be  under  the  control  of  the  leadership  on  either  side. 

Second,  should  there  not  be  in  the  unanimous  consent  agreement  a 
statement  that  the  bill  will  be  called  up  for  consideration  on  Tuesday, 
September  18  ? 

In  view  of  the  fact  that  we  are  vacating  the  order  providing  for  call- 
ing up  the  bill  tomorrow,  should  we  not  fix  a  date  ? 

Mr.  Robert  C.  Byrd.  Mr.  President,  with  respect  to  the  first  question 
by  the  distinguished  Senator  from  New  York,  that  has  been  taken 
care  of  by  the  verbiage  "usual  form."  As  to  the  second  question,  it  was 
my  intention,  once  the  agreement  on  the  bill  was  accomplished,  to  ask 
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consent  that  the  bill  be  taken  up  on  Tuesday,  a  week  from  tomorrow, 
immediately  upon  the  close  of  morning  business. 
Mr.  Javits.  That  is  agreeable. 

Mr.  Robert  C.  Byrd.  I  shall  be  glad  to  include  that. 
Mr.  Javits.  No  ;  do  it  as  it  was. 

The  Presiding  Officer.  Is  there  objection  to  the  several  requests  by 
the  Senator  from  West  Virginia  ?  The  Chair  hears  none,  and  it  is  so 
ordered. 

Order  To  Consider  S.  4  on  Tuesday,  September  18,  1973 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that, 
on  Tuesday,  a  week  from  tomorrow,  at  the  conclusion  of  routine  morn- 
ing business,  the  Senate  proceed  to  the  consideration  of  S.  4,  Calendar 
'No.  119. 

The  Presiding  Officer.  Is  there  objection  ?  Without  objection,  it  is 
so  ordered. 

Mr.  Javits.  I  thank  my  colleague.  I  might  say,  as  usual,  he  has  per- 
formed quite  a  job  in  getting  this  done. 

Mr.  Robert  C.  Byrd.  May  I  thank  the  distinguished  Senator  from 
New  York  for  his  usual  courtesy  and  cooperation,  without  which  we 
would  not  have  been  able  to  reach  this  agreement. 

Mr.  Javits.  I  thank  my  colleague. 

Mr.  Robert  C.  Byrd.  Mr.  President,  I  suggest  the  absence  of  a 
quorum. 

The  Presiding  Officer.  The  clerk  will  call  the  roll. 
The  second  assistant  legislative  clerk  proceeded  to  call  the  roll. 
Mr.  Robert  C.  Byrd.  Mr.  President,  I  ask  unanimous  consent  that 
the  order  for  the  quorum  call  be  rescinded. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 


[From  the  Congressional  Record — Senate,  Sept.  13,  1973] 
******* 

Retirement  Income  Security  for  Employees  Act — Amendments 
amendments  nos.  47  8  and  4  79 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 
[The  texts  of  amendment  Nos.  478  and  479  follow :] 
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Calendar  No.  119 

93d  CONGRESS 
1st  Session 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  13, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Taft  to  S.  4,  a  bill  to  strengthen 
and  improve  the  protections  and  interests  of  participants  and 
beneficiaries  of  employee  pension  and  welfare  benefit  plans, 
viz: 

1  On  page  31,  line  9,  strike  the  word  "five"  and  in  lien 

2  thereof  insert  the  word  "fifteen". 

3  On  page  31,  line  12,  strike  the  word  '"live"  and  in  lieu 

4  thereof  insert  the  word  "fifteen". 

Amdt.  No.  478 


S.4 


1229 


Calendar  No.  119 

93d  CONGRESS 
1st  Session 


IX  THE  SENATE  OF  THE  UNITED  STATES 

September  13, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Tnl ended  to  he  proposed  by  Mr.  Taft  to  S.  4,  a  to  strengthen 
and  improve  the  protections  and  interests  of  participants  and 
beneficiaries  of  employee  pension  and  welfare  benefit  plans, 
viz : 

1  On  page  79.  strike  lines  5  and  (>  and  insert  the  following: 

2  "(A)  rent  or  sell  property  of  the  fund  to  or  from 

3  any  person  known  to  be  a  party  in  interest,  a  beneficiary. 

4  or  a  contributor  or  affiliate  of  a  contributor  of  the  fund: 

5  Provided,  That  binding  contracts  and  leases  in  effect 
(j  on  the  effective  date  of  the  Act  may  continue  in  force 

7  unless  the  Secretary  after  his  review  determines  that  the 

8  contract  or  lease  is  not  consistent  with  the  purposes  of 

9  the  Act  as  set  forth  in  section  15(b)  (2)  (I)." 
Amdt.  No.  479 


s. 
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On  page  80,  line  16,  after  the  word  "beneficiaries"  in- 
sert the  following:  "Jn  determining  whether  the  exemption 
of  n  transaction  or  class  of  transactions  is  consistent  with  the 
purposes  of  the  Act,  the  Secretary  shall  consider,  in  addition 
to  other  factors,  (i)  the  adequacy  of  any  consideration  paid 
or  received  by  the  fund,  (ii)  the  security  of  fund  assets  in- 
volved in  the  transaction,  (hi)  the  rate  of  return  as  related 
to  alternative  investments,  (iv)  the  effect  of  unrelated  third 
party  financial  participation  in  the  transaction,  and  (v)  the 
percentage  of  fund  assets  committed  to  the  transaction  or  class 
of  transactions. " 
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Improvement  of  the  Private  Retirement  System — Amendments 
amendment  no.  480 
(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

Mr.  Taft  submitted  amendments,  intended  to  be  proposed  by  him,  to 
the  bill  (S.  1179)  to  strengthen  and  improve  the  private  retirement 
system  by  establishing  minimum  standards  for  participation  in  and 
vesting  of  benefits  under  pension  and  profit-sharing  retirement  plans ; 
by  establishing  minimum  funding  standards;  by  requiring  termina- 
tion insurance;  and  by  allowing  Federal  income  tax  credits  to  indi- 
viduals for  personal  retirement  savings. 

[The  text  of  amendment  No.  480  follows :] 


25-028  O  -  76  -  vol.  1  -  81 
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Calendar  No.  361 

>  CONGRESS  ri       i  -g  mg\ 

1st  Session  / 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  13, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Taft  to  S.  1179,  a  bill  to 
strengthen  and  improve  the  private  retirement  system  by 
establishing  minimum  standards  for  participation  in  and 
vesting  of  benefits  under  pension  and  profit-sharing-retire- 
ment plans;  by  establishing  minimum  funding  standards;  by 
requiring  termination  insurance;  and  by  allowing  Federal 
income  tax  credits  to  individuals  for  personal  retirement 
savings,  viz: 

1  On  page  188,  line  10,  strike  the  period  after  the  word 

2  ''trust",  and  insert  the  following:       or  holding  securities 

3  issued  by  a  member  of  the  employer-group,  as  defined  in 

4  subparagraph  (2)  of  this  subsection  (d) ,  after  10  years  from 

5  the  effective  date  of  ibis  section,  representing  in  excess  of 

6  l()  percent  of  the  assets  of  the  plan.". 

Amdt.  No.  480 
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1  On  page  191,  line  20,  renumber  "  (iv)  "  as  "  (v)  "  and 

2  insert  the  following  new  "  (iv)  ": 

3  "(iv)  Pension  plans.— The  acquisition 

4  of  a  security  issued  by  a  member  of  the 

5  employer-group  by  a  pension  plan  described  in 

6  section  401  (a)  is  not  a  prohibited  transaction 

7  if  adequate  consideration  is  paid  and  if — 

8  "(I)  the  security  is  readily  tradable 

9  on  an  established  securities  market,  and 

10  "(H)  immediately  following  the  ac- 

11  quisition,  not  more  than  10  percent  of  the 

12  assets  of  the  plan  is  represented  by  securi- 

13  ties  issued  by  members  of  the  employer- 

14  group.". 
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Comprehensive  Private  Pension  Security  Act  of  1973 — 

AmExVDMENT 
AMENDMENT   NO.  481 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

PLAN  TERMINATION  INSURANCE 

Mr.  Hartke.  Mr.  President,  today  I  am  submitting  an  amendment 
to  S.4,  the  Retirement  Income  Security  for  Employees  Act. 

In  the  first  7  months  of  1972,  683  pension  plans  failed  affecting 
20,700  pension  participants.  My  amendment  would  protect  these  work- 
ers by  guaranteeing  to  them  the  payment  of  pension  obligations  if  a 
plan  should  fail.  It  establishes  a  Federal  insurance  program  which 
would  be  self -financing  through  premiums  assessed  on  the  unfunded 
liabilities  of  all  eligible  pension  plans.  A  pension  plan  would  be  eli- 
gible for  this  Federal  insurance  protection  only  if  it  met  the  present 
qualifying  requirements  of  section  401  of  the  Internal  Eevenue  Code. 
These  are  the  same  requirements  which  determine  the  eligibility  of 
pension  funds  for  tax-exempt  status. 

The  amendment  provides  that  every  eligible  pension  plan  shall  pay  a 
uniform  premium  based  upon  the  unfunded  obligations  of  each  insured 
fund,  but  in  no  case  will  this  premium  exceed  one-half  of  1  percent  of 
each  dollar  of  unfunded  obligations.  Vested  benefits  would  be  insured 
to  a  maximum  of  80  percent  of  the  highest  average  wage  over  a  5-year 
period  or  $500  monthly,  whichever  is  less. 

The  Secretary  of  Labor,  whose  Department  is  given  jurisdiction 
over  the  reinsurance  program,  is  given  general  authority  to  set  the 
premium  rate.  The  program  is  specifically  placed  under  the  direction 
of  the  Secretary  of  Labor,  since  his  Department  is  charged  historically 
with  the  protection  of  workers'  interests  and  already  collects  detailed 
annual  information  on  assets,  costs,  and  actuarial  liabilities  under  the 
Pension  and  Welfare  Plans  Disclosure  Act. 

Mr.  President,  under  the  Finance  Committee's  proposal,  the  vested 
rights  of  participants  would  be  insured  up  to  a  maximum  of  50  per- 
cent of  the  average  monthly  wage  over  the  past  5  years  and  not  to  ex- 
ceed $750  a  month.  For  the  first  3  years,  the  termination  insurance 
would  be  financed  by  a  50  cents  per  capita  payment  for  each  partici- 
pant in  the  pension  plan.  After  such  time,  premiums  would  be  set  at 
a  level  based  on  cost  experience. 

My  objection  to  this  approach  is  that,  on  the  average,  20,000  workers 
a  year  are  affected  by  pension  failures.  The  participants  hit  hardest 
by  these  closeouts  are  those  between  the  ages  of  40  and  60.  This  group 
is  usually  paid  little  or  nothing  in  pension  benefits  for  many  years  of 
service. 

I  am  gratified  that  the  committee's  proposal  would  establish  an  in- 
surance program  to  protect  these  thousands  of  workers,  but  I  am  dis- 
appointed that  the  proposal  would  provide  such  inadequate  benefits. 
Fifty  percent  of  expected  benefits  is  simply  not  an  adequate  means  of 
support  for  the  average  worker.  When  a  worker  enrolls  in  a  pension 
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plan  he  has  the  right  to  expect  adequate  benefits  regardless  of  whether 
the  plan  folds,  whether  his  department  is  phased  out,  whether  his  com- 
pany goes  out  of  business  or  merges  with  a  larger  unit. 

My  plan,  as  set  out  in  this  amendment,  would  insure  vested  benefits 
to  a  maximum  of  80  percent  of  the  highest  average  wage  over  a  5-year 
period  or  $500  a  month,  whichever  is  less.  The  insurance  premium 
rate  would  be  no  higher  than  0.5  percent  of  unfunded  liabilities. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ments be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 
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Calendar  No.  119 

93d  CONGRESS 
1st  Session 


IX  TIIE  SEX  ATE  OF  THE  UNITED  STATES 

SuPTtttniKK  13, 1973 
Ordered  to  lie  on  the  table  ami  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Hartke  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz:  Beginning  on  page  143,  line  21,  strike 
everything  through  and  including  page  152,  line  19,  and 
insert  in  lieu  thereof  the  following: 

1  TITLE  IV — PLAN  TERMINATION  INSURANCE 

2  INSURANCE  PROGRAM 

3  Skc.  401.  There  is  hereby  established  in  the  Department 

4  of  Labor  a  program  to  be  known  as  the  "private  pension 

5  plan  insurance  program". 

o'  PLAN  TERMINATION  INSURANCE 

7  Sec.  402.  (a)  The  program  shall  insure  (to  the  extent 

8  provided  in  subsection  (b)  )  beneficiaries  of  covered  pension 

Amdt.  No.  481 
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1  funds  against  the  loss  of  benefits  to  which  they  are  entitled 

2  under  such  pension  fund  arising-  from  failure  of  the  amounts 

3  contributed  to  such  fund  to  provide  benefits  anticipated  at 

4  the  time  such  fund  was  established,  if  such  failure  is  attrib- 

5  utable  to  cessation  of  one  or  more  of  the  operations  carried 

6  on  hy  the  contributing  employer  in  one  or  more  facilities 

7  of  such  employer. 

8  (b)  The  rights  of  beneficiaries  shall  be  insured  under 

9  the  program  only  to  the  extent  that  such  rights  do  no! 

10  exceed — 

11  (1)  in  the  case  of  a  right  to  a  monthly  retirement 

12  or  disability  benefit  for  the  employee  himself,  the  lesser 

13  of  80  per  centum  of  his  average  monthly  wage  in  the 
1-4  five-year  period  for  which  his  earnings  were  the  greatest, 

15  or  $500  per  month ; 

16  (2)  in  the  case  of  a  right  on  the  part  of  one  or  more 

17  dependents,  or  members  of  the  family  of  the  employee, 

18  or  in  the  case  of  a  right  to  a  lump-sum  survivor  benefit 

19  on  account  of  the  death  of  any  employee,  an  amount 

20  found  by  the  Secretary  to  be  reasonably  related  to  the 

21  amount  determined  under  clause  ( 1 ) . 

22  (c)  In  no  case  shall  the  insurance  program  be  liable 

23  under  this  section  unless  the  pension  fund  has  maintained 

24  insurance  under  the  program  for  the  three  years  immediately 

25  preceding  the  occurrence  of  the  liability  of  the  program. 
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1  PREMIUM  FOR  PARTICIPATION  IX  PROGRAM 

2  Sec.  40)3.  (a)  Each  eligible  pension  fund  may,  upon 

3  application  therefor,  obtain  insurance  under  the  program 

4  upon  payment  of  such  annual  premium  as  may  be  estab- 

5  lished  by  the  Secretary.  Premium  rates  established  under 

6  this  section  shall  be  uniform  for  all  pension  funds  insured 

7  by  the  program  and  shall  be  applied  to  the  amount  of  the 

8  unfunded  liabilities   of  each  insured  pension  fund.  The 

9  premium  rates  may  be  changed  from  year  to  year  by  the 

10  Secretary,  when  the  Secretary  determines  changes  to  be 

11  necessary  or  a  dvisable  to  give  effect  to  the  purposes  of  this 

12  Act;  but  in  no  event  shall  the  premium  rate  exceed  one- 

13  half  of  1  per  centum  of  each  dollar  of  unfunded  vested 

14  obligations. 

15  (b)  The  Secretary  of  Labor,  in  determining  premium 

16  rates,  and  in  establishing  formulas  and  standards  for  de- 

17  termining  unfunded  liabilities  and  assets  of  pension  funds, 

18  shall  consult  with,  and  be  guided  by  the  advice  of,  the 

19  Advisory  Council  established  under  section  406. 

20  (c)   If  the  Secretary  of  Labor   (after  consulting  with 

21  the  Advisory  Council)  determines  that,  because  of  the  limi- 

22  tation  on  rate  of  premium  established  under  subsection  (a) 

23  or  tor  other  reasons,  it  is  not  feasible  to  insure  against  loss 

24  of  rights  of  all  beneficiaries  of  insured  pension  funds,  then 
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1  the  Secretary  shall  insure  the  rights  of  beneficiaries  in  ac- 

2  cordance  with  the  following  order  of  priorities — 

3  First,  individuals  who,  at  the  time  when  there  oc- 

4  eurs  the  contingency  insured  against,  are  receiving 
7)  henefits  under  the  pension  fund,  and  individuals  who 
(j  have  attained  normal  retirement  age  or  if  no  normal 

7  retirement  age  is  fixed  have  reached  the  age  when  an 

8  unreduced  old-age  benefit  is  payable  under  title  II  of 

9  the  Social  Security  Act,  as  amended,  and  who  are  eligi- 

10  hie,  upon  retirement,  for  retirement  benefits  under  the 

11  pension  fund; 

12  Second,  individuals  who.  at  such  time,  have  attained 

13  the  age  for  early  retirement  and  who  are  entitled,  upon 

14  early  retirement,  to  early  retirement  benefits  under  the 

15  pension  fund;  or,  if  the  pension  fund  plan  does  not  pro- 

16  vide  for  early  retirement,  individuals  who,  at  such  time, 

17  have  attained  age  sixty  and  who.  under  such  pension 

18  fund,  are  eligible  for  benefits  upon  retirement; 

19  Third,  in  addition  to  individuals  described  in  the 

20  above  priorities,  such  other  individuals  as  the  Secretary 

21  of  Labor,  after  consulting  with  the  Advisory  Council, 

22  shall  prescribe. 

23  (d)  Notwithstanding  the  provisions  of  this  section,  the 
2-t  Secretary  of  Labor  may  reduce  the  premium  for  those  multi- 
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1  employer  plans  whose  ratio  of  assets  to  liabilities  or  whose 

2  experience  justifies  such  a  reduction. 

3  (e)   Participation  in  the  program  by  a  pension  fund 

4  shall  be  terminated  by  the  Secretary  of  Labor  upon  failure, 

5  after  such  reasonable  period  as  the  Secretary  of  Labor  shall 
(j  prescribe,  of  such  pension  fund  to  make  payment  of  premiums 

7  due  for  participation  in  the  program. 

8  •  REVOLVING  FUND 

9  Sec.  404.  (a)  In  carrying  out  his  duties  under  this  Act, 

10  the  Secretary  of  the  Treasury  shall  establish  a  revolving  fund 

11  into  which  all  amounts  paid  into  the  program  as  premiums 

12  shall  be  deposited  and  from  which  all  liabilities  incurred 

13  under  the  program  shall  be  paid. 

14  (b)  Moneys  borrowed  from  the  Treasuiy  shall  bear  a 

15  rate  of  interest  determined  by  the  Secretary  of  the  Treasury 

16  to  be  equal  to  the  average  rate  on  outstanding  marketable 

17  obligations  of  the  United  States  as  of  the  period  such  mone}'s 
jg  are  borrowed.  Such  moneys  shall  be  repaid  by  the  Secretary 

19  of  the  Treasury  from  premiums  paid  into  the  revolving  fund. 

20  (c)  Moneys  in  the  revolving  fund  not  required  for  cur- 

21  rent  operations  shall  be  invested  in  obligations  of,  or  guar- 

22  anteed  as  to  principal  and  interest  by,  the  United  States. 

23  RLTOVKKY 

•>j         Sec.  405.  (a)  Where  the  employer  or  employers  con- 

25  tributing  to  (he  terminating  plan  or  who  terminated  (he  plan 
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1  are  not  insolvent  (within  the  meaning  of  section  1(19)  of 

2  the  Bankruptcy  Act),  such  employer  or  employers  (or  any 

3  successor  in  interest  to  such  employer  or  employers)  shall 

4  he  liable  to  reimburse  the  insurance  program  for  any  insur- 

5  ance  benefits  paid  b}r  the  program  to  the  beneficiaries  of  such 

6  terminated  plan  to  the  extent  provided  in  this  section. 

7  (b)  An  emplo}Ter,  determined  by  the  Secretary  of  Labor 

8  to  be  liable  for  reimbursement  under  subsection  (a),  shall 

9  be  liable  to  pay  100  per  centum  of  the  terminated  plan's 

10  unfunded  vested  liabilities  on  the  date  of  such  termination. 

11  In  no  event  however,  shall  the  employer's  liability'  exceed 

12  50  per  centum  of  the  net  worth  of  such  employer. 

13  (c)   The  Secretary  of  Labor  is  authorized  to  make 

14  arrangements  with  employers,  liable  under  subsection  (a), 

15  for  reimbursement  of  insurance  paid  by  the  Secretary  of 

16  Labor,  including  arrangements  for  deferred  payment  on  such 

17  terms  and  for  such  periods  as  are  deemed  equitable  and 

18  appropriate. 

19  (d)  (1)  If  any  employer  or  employers  liable  for  any 

20  amount  due  under  subsection  (a)  of  this  section  neglects  or 

21  refuses  to  pay  the  same  demand,  the  amount  (including 

22  interest)  shall  be  a  lien  in  favor  of  the  United  States  upon  all 

23  property  and  rights  in  property,  whether  real  or  personal, 

24  belonging  to  such  employer  or  employers. 

25  (2)  The  lien  imposed  by  paragraph  (1)  of  this  sub- 
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1  section  shall  not  be  valid  as  against  a  lien  created  under 

2  section  6321  of  the  Internal  Ee venue  Code  of  1954. 

3  (3)  Notice  of  the  lien  imposed  by  paragraph  (1)  of 

4  this  subsection  shall  he  filed  in  a  manner  and  form  prescribed 

5  by  the  Secretary  of  Labor.  Such  notice  shall  be  valid  not- 

6  withstanding  any  other  provision  of  law  regarding  the  form 

7  and  content  of  a  notice  of  lien. 

8  (4)  The  Secretary  of  Labor  shall  promulgate  rules  and 

9  regulations  with  regard  to  the  release  of  any  lien  imposed 

10  by  paragraph  (1)  of  this  subsection. 

11  ADVISORY  COUNCIL 

12  Sec.  400.  (a)  There  is  hereby  created  a  Federal  Ad- 

13  visory  Council  for  Insurance  of  Emplo}Tee's  Pension  Funds 

14  (herein  referred  to  as  the  "Advisory  Council"),  which  shall 

15  consist  of  nine  members,  to  be  appointed  by  the  President, 

16  by  and  with  the  advice  and  consent  of  the  Senate,  at  least 

17  two  of  whom  shall  be  representatives  of  labor  and  at  least 

18  two  of  whom  shall  be  representatives  of  employers.  The 

19  President  shall  select,  for  appointment  to  the  Council,  indi- 

20  viduals  who  are,  by  reason  of  training  or  experience,  or  both, 

21  familiar  with  and  competent  to  deal  with  problems  involving 

22  employees'  pension  funds  and  problems  relating  to  the  insur- 

23  ance  of  such  funds.  Members  of  the  Council  shall  be  appointed 
2 [  for  a  term  of  two  years. 

o,j  (b)    Appointed  members  <>f  the  Council  shall  receive 
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1  compensation  at  rates  not  to  exceed  the  daily  rate  prescribed 

2  for  GS-18  under  section  5332,  title  5,  United  States  Code, 

3  for  each  day  they  are  engaged  in  the  actual  performance  of 

4  their  duties,  including  traveltime,  and  while  so  serving  away 

5  from  their  homes  or  regular  places  of  business,  they  may  be 

6  allowed  travel  expenses,  including  per  diem  in  lieu  of  sub- 

7  sistence,  in  the  same  manner  as  the  expense  authorized  by 

8  section  5703,  title  5,  United  States  Code,  for  persons  in 

9  Government  service  empk^ed  intermittently. 

10  (c)  It  shall  be  the  duty  of  the  Advisory  Council  to 

11  consult  with  and  advise  the  Secretary  of  Labor  with  respect 

12  to  the  administration  of  this  title. 
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AMENDMENT  NO.  482 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

TO  PROTECT  EMPLOYEES  AGAINST  IMPROPER  EMPLOYER  OR  TRUSTEE  ACTION 

Mr.  Hartke.  Mr.  President,  I  submit  an  amendment  to  S.  4  to  pro- 
tect employees  against  improper  employer  or  pension  trustee  action. 

The  key  to  effective  pension  reform  is  early  vesting,  but  a  vesting 
provision  is  no  better  than  the  protection  employees  have  against  im- 
proper discharge — including  layoff — discipline  or  other  discrimination 
that  puts  an  employee  out  of  a  job  before  vesting  is  achieved,  thereby 
defeating  his  pension  claim.  In  addition,  substantive  rights  to  promote 
pension  eligibility,  ample  benefits  or  other  pension  reform  objectives 
are  no  better  than  the  procedure  available  for  their  enforcement. 

My  amendment  builds  upon  section  610  of  S.  4  by  providing  a  ready 
and  inexpensive  form  of  administrative  relief  for  employees,  retirees, 
and  survivors  who  claim  the  violation  of  section  610  or  other  improper 
action  jeopardizing  pension  rights. 

Especially  in  the  absence  of  union  assistance,  employees'  pension 
rights  cannot  be  asserted  effectively  if  their  vindication  requires  resort 
to  the  courts.  Employees  need  relatively  informal  administrative  pro- 
cedures— much  like  the  grievance-arbitration  procedures  now  so  com- 
mon in  industry — if  they  are  to  have  a  chance  of  asserting  such  rights 
effectively.  Employees  in  nonunion  situations  do  not  have  such  protec- 
tion, and  many  grievance-arbitration  procedures  do  not  cover  the  kinds 
of  improper  conduct  governed  by  the  bill  and  section  610 ;  commonly, 
questions  relating  to  pensions  and  pension  eligibility  are  specifically 
excluded  from  arbitration.  Where  the  collective  agreement  does  cover 
the  dispute,  and  the  National  Labor  Relations  Board  would  defer  to 
arbitration  if  the  alleged  improper  action  constituted  an  unfair  labor 
practice,  arbitration  would  take  place  rather  than  the  procedures  pro- 
vided by  the  amendment,  The  hearings  and  appeals  would  be  governed 
by  the  Administrative  Procedure  Act. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ment be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 


/ 
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93d  CONGRESS 
1st  Session 


Calendar  No.  119 

S.4 


IN  THE  SENATE  OE  THE  UNITED  STATES 

September  13,  1!>7:> 
Ordered  to  lie  on  the  tabic  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  ITaktkk  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz: 

t         On  page  197,. line  6,  insert  "  (a)  "  after  "Sec.  610."  and 

2  on  line  14  strike  out  "The  provisions  of  sections  (>02  and 

3  603  shall"  and  strike  out  all  of  line  15,  and  add  the  following: 

4  "  (b)  The  Secretaray  of  Labor  is  authorized  and  directed 

5  to  hear  and  decide  disputes  between  employees,  retirees,  or 

6  survivors  and  the  employer,  union  or  trustee  arising  under 

7  or  in  connection  with  plans  relating  to  ( 1 )  alleged  violations 

8  of  subsection  (a)  of  this  section  and  (2)  questions  pertain- 
$  ing  to  individual  eligibility,  entitlement  to  benefits,  com- 

10    putation  of  credits  or  benefits  or  any  other  employee, 
Amdt.  No.  482 
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1  retiree,    or    survivor    claim    or    allegation    of  improper 

2  conduct  by  his  employer  or  any  plan  trustee  jeopardizing 

3  employee,  retiree,  or  survivor  interests  provided  that  such  a 

4  proceeding  shall  not  displace  the  grievance-arbitration  pro- 

5  ceedihgs  provided  by  a  collective-bargaining  agreement  if  it's 

6  procedure  and  proceeding  would  satisfy  the  arbitration  de- 

7  ferral  principles  of  the  National  Labor  Relations  Board  were 

8  the  dispute  to  constitute  an  unfair  labor  practice. 

9  ''(c)  Notice  and  Procedure. — Upon  the  application 

10  of  an  employee,  retiree,  or  survivor  for  a  proceeding  under 

11  this  section,  the  Secretary  shall  notify  the  employer,  and/or 

12  union,  and /or  plan  administrator  concerned  with  respect  to 

13  the  matters  complained  of  and  the  relief  requested.  The  pro- 

14  ceedings  shall  be  held,  on  notice  to  the  parties,  at  the  time 

15  and  place  designated  by  the  Secretary  before  hearing  ex- 

16  aminers  appointed  pursuant  to  the  Administrative  Procedure 
IT  Act.  The  Secretary  is  empowered  to  promulgate  rules  and 

18  regulations  for  such  hearings  and  proceedings  pursuant  to 

19  the  Administrative  Procedure  Act.  It  shall  be  sufficient  to 

20  record  the  formal  hearing  stage  by  tape  recorder,  provided 

21  that  a  transcript  becomes  available  for  use  on  appeal  before 

22  the  Secretary  or  appeals  to  the  courts,  which  shall  be  gov- 

23  erned  by  the  Administrative  Procedure  Act. 

24  "(d)   P()WEKS. — The  Secretary  shall  attempt  to  secure 

25  voluntary  compliance  with  any  decision  made  by  him  under 
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1  tins  section,  but  bo  sb.-ill  have  the  power  to  issue  an  order 

2  directing  a  person  who  is  n  party  to  the  proceedings  to 

3  comply  witb  tbe  terms  of  any  such  decision.  For  the  purpose 

4  of  any  hearing  conducted  by  tbe  Secretary  under  this  section, 
">  be  shall  have  tbe  authority  conferred  by  tbe  provisions  of 
b'  sections  1)  and  10  of  tbe  Federal  Trade  (Jonnnissron  Act 
7  (relating  to  the  attendance  and  examination  of  witnesses  and 
<S  the  production  of  books,  papers,  and  documents).  Any  dis- 
9  trict  court  of  the  Tinted  States  within  the  jurisdiction  of 

30  which  any  proceeding  under  this  section  is  held,  may,  upon 

11  petition  by  tbe  Secretary,  in  the  case  of  a  refusal  to  obey  a 

12  subpena  or  order  of  tbe  Secretary  issued  under  this  section, 

13  issue  an  order  requiring  compliance  therewith;  and  any 
^  failure  to  obey  the  order  of  the  court  may  be  punished  by  tin; 
l'r>  court  as  a  contempt  thereof. 

1()  "(e)   The  provisions  of  this  section  shall  take  elTect 

^  ninety  days  from  the  enactment  of  this  Act/' 
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AMENDMENT  NO.  483 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

CREDIT  FOR  PART-TIME  AND  PART- YEAR  EMPLOYMENT 

Mr.  Hartke.  Mr.  President,  I  introduce  an  amendment  to  S.  4,  to 
provide  pension  credit  for  part-time  and  part-year  employment. 

In  many  industries,  employees  typically  work  only  a  part  of  a 
year,  either  because  business  regularly  is  seasonal  or  workers  are  laid 
off  for  a  substantial  period  because  of  occassional  slumps  in  demand, 
or  because — in  the  case  of  women — family  obligations  or  work  oppor- 
tunities dictate  part-time  and  part-year  employment.  Nonetheless,  the 
earnings  generated  by  part-year  or  part-time  work  contribute  to  the 
family  standard  of  living  and  require  replacement  in  retirement.  In 
addition,  lay  offs,  illness  and  withdrawal  from  the  labor  market  all 
cause  breaks  in  service  that  often  are  fatal  to  pension  eligibility. 

This  amendment  requires  the  Secretary  to  issue  rules  as  to  what 
amount  of  work  will  constitute  a  full  year's  pension  credit  and  what 
amounts  of  part-time  and  part-year  work  will  earn  proprotional  part- 
year  credits  that  can  be  accumulated  toward  eligibility  for  vesting. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ment be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 
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93d  CONGRESS 
1st  Session 


Calendar  No.  119 

S.4 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  13, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  HaBtkb  to  S.  4,  a  bill  to 
strengthen  and  improve  tbe  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz: 

1  On  page  125,  line  9,  strike  out  the  word  "maximum-' 

2  and  on  line  11  after  the  word  "year"  insert:  "or  part  of  a 

3  year". 

Amdt.  No.  483 
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AMENDMENT  NO.  484 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

ADEQUATE   SURVIVORS'  BENEFITS 

Mr.  Hartke.  Mr.  President,  I  submit  an  amendment  to  S.  1179  to 
provide  adequate  survivors'  benefits. 

Widows  are  the  oldest  and  the  poorest  of  the  aged.  Although  social 
security  benefits  for  widows  have  been  improved,  they — widow  and 
widower  benefits — still  only  average  $155  a  month — or  $1,860  a  year. 
That  may  exceed  some  bureaucrat's  definition  of  poverty,  but  it  surely 
fails  to  meet  the  actual  needs  of  most  widows. 

Reportedly,  only  2  percent  of  all  widows  now  receive  additional 
survivors'  benefits  from  private  pension  plans.  This  amendment  would 
markedly  increase  private  pension  benefits  for  widows.  S.  1179  requires 
a  pension  plan  to  provide  for  an  option  under  which  the  employee  pro- 
vides a  benefit  for  his  survivors.  However,  such  options  already  are 
common  in  plans.  The  difficulty  is  that  they  are  hard  to  comprehend, 
often  must  be  exercised  substantial  periods  before  retirement  and  re- 
quire an  affirmative  act  to  make  the  election.  Most  employees  do  not 
make  the  election. 

S.  4  provides  that  where  an  option  exists  it  can  only  be  waived  in 
writing. 

The  purpose  of  this  amendment  is  to  combine  the  essence  of  the  two 
provisions  so  as  to  require  plans  to  contain  the  option  and  to  prevent 
waiver  of  the  option  except  by  an  affirmative  writing. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ment be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  Record,  as  follows : 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

September  13,1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Hartke  to  S.  1179,  a  bill  to 
strengthen  and  improve  the  private  retirement  system  by 
establishing  minimum  standards  for  participation  in  and 
vesting  of  benefits  under  pension  and  profit-sharing-retire- 
ment plans;  by  establishing  minimum  funding  standards;  by 
requiring  termination  insurance;  and  by  allowing  Federal 
income  tax  credits  to  individuals  for  personal  retirement  sav- 
ings, viz:  On  page  95,  strike  out  lines  5  through  12  and 
insert  in  lieu  thereof  the  following : 

1  (11)  A  trust  shall  not  constitute  a  qualified  trust  under 

2  this  section  unless  the  plan  of  which  such  trust  is  a  part  pro- 

3  vides  that  a  participant  who  is  married  will  receive  any 

4  benefit  payable  as  an  annuity  under  the  plan  in  the  form  of  a 

5  joint  and  survivor  annuity  unless  he  elects  in  writing  not 

6  to  receive  the  benefit  in  such  form,  and  that  the  survivor 

1  annuity  payable  will  ittti  be  less  than  "HV-Mjf  of  (be  amount 

2  of  the  annuity  which  would  have  been  payable  to  that  par- 

3  ticipant  had  he  so  elected. 

Amdt.  No.  484 
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AMENDMENT  NO.  48  5 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

VESTING 

Mr.  Hartke.  Mr.  President,  I  submit  an  amendment  to  S.  4  regard- 
ing vesting. 

I  propose  that  100  percent  vesting  be  achieved  after  only  5  years  of 
service.  These  more  progressive  rules  on  vesting  will  open  the  way  for 
more  frequent  job  changes,  increases  in  work  satisfaction,  a  more  mo- 
bile and  a  more  effective  labor  force.  We  owe  this  to  the  working  men 
and  women  of  this  country.  In  order  to  demonstrate  graphically  the 
superiority  of  the  Hartke  approach,  I  submit  a  table  and  ask  unani- 
mous consent  that  it  be  printed  in  the  Eecord  at  this  point. 

There  being  no  objection,  the  table  was  ordered  to  be  printed  in  the 
Eecord  as  follows : 

VESTING  TABLE 


Percent  Percent 
vested,  vested, 

Age  committee  Hartke 


20   0  0 

25    0  100 

30   50  100 

35   100  100 

40   100  100 

45   100  100 


Mr.  Hartke.  Mr.  President,  the  table  shows  what  would  happen  to  a 
worker  beginning  his  job  at  age  20.  Under  the  Finance  Committee 
proposal,  this  worker  would  not  qualify  for  participation  until  the 
age  of  30.  After  10  years  of  work,  he  would  be  only  50  percent  vested. 
This  worker  would  be  35  before  he  was  fully  vested  under  the  com- 
mittee bill,  but  only  25  under  the  Hartke  proposal. 

It  is  assumed  by  many  that  the  cost  of  these  improved  vesting  stand- 
ards will  be  prohibitive.  This  is  just  not  true. 

Citing  the  cost  study  of  mandatory  vesting  provisions  written  by 
Donald  Grubbs  for  the  Senate  Subcommittee  on  Labor,  my  more  pro- 
gressive vesting  provision  of  100  percent  after  5  years  and  after  age  25 
would  increase  the  cost  to  the  employer  of  from  .1  percent  to  .4  percent 
in  the  percentage  of  payroll.  This  is  only  two-tenths  of  1  percent 
greater  than  the  costs  of  the  very  weak  vesting  provisions  in  S.  4  or 
S.  1179. 

It  should  also  be  pointed  out  that  this  cost  would  be  shared  equally 
among  employers.  No  company  or  firm  would  be  placed  at  a  compara- 
tive disadvantage  vis-a-vis  another. 

Mr.  President,  under  the  Finance  Committee  proposal,  a  qualified 
plan  must  provide  at  least  25  percent  vesting  after  5  years  participa- 
tion, 5  percent  additional  vesting  for  each  of  the  next  5  years,  and  10 
percent  each  year  for  the  next  5  years  thereafter.  This  formula  would 
provide  for  at  least  25  percent  vesting  after  5  years  participation.  50 
percent  after  10  years  and  100  percent  after  15  years. 
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Progressive  vesting  rights  are  the  heart  of  pension  reform.  Weak 
vesting  clauses  make  for  ineffectual  and  superficial  pension  legislation. 
The  committee's  proposal  gives  the  illusion  of  reform  without  the  sub- 
stance. The  vesting  provisions  are  extremely  weak  and  inadequate. 
Such  a  scheme  would  discriminate  against  women,  seasonal  workers, 
and  workers  in  mobile  or  faltering  industries.  A  recent  Senate  Labor 
Subcommittee  study  found  that,  for  plans  requiring  10  years  partici- 
pation or  less  for  vesting,  78  percent  of  those  separated  did  not  qualify 
for  benefits.  Under  these  same  conditions,  the  committee  proposal 
would  provide  50  percent  vesting  after  10  years  participation  for  only 
22  percent  of  those  who  separate.  I  do  not  consider  such  an  approach 
acceptable. 

Achieving  vested  rights  for  women  is  also  difficult  under  the  com- 
mittee's proposal.  Most  women  work  at  a  job  for  shorter  periods  than 
men,  and  often  work  part  time  or  part  year.  The  committee  has  made 
no  provision  for  part-time  or  part-year  work.  While  men  in  manufac- 
turing have  a  median  of  14.3  years  of  service,  women  in  their  later 
years  have  only  8.3  years  of  service.  And  in  retailing,  women  over  45 
had  an  average  of  4.9  years.  As  a  result,  a  woman  would  achieve  only 
40  percent  of  her  vested  rights.  This  is  not  a  decent  retirement  benefit. 

A  moderately  good  benefit  will  give  $5  a  month  for  each  year  of  cred- 
ited service.  A  normal  retirement  for  a  woman  would  be  8  years  of 
credited  service  or  $40  a  month.  But  the  committee's  proposal  would 
provide  only  40  percent  of  this  or  $16  a  month — less  than  $4  a  week. 
And  that  benefit  is  subject  to  erosion  by  inflation  between  the  time  it 
vests  and  the  time  it  becomes  payable. 

Aerospace  is  an  example  of  a  faltering  industry  in  which  many 
plants  have  shut  down  and  many  more  will  shut  down  in  the  future. 
A  recent  study  found  that  80  percent  of  the  employees  in  this  industry 
had  completed  fewer  than  10  years  of  service.  At  the  very  best,  the 
committee's  proposal  would  provide  50  percent  vesting  for  these  work- 
ers— too  minimal  a  standard. 

With  no  provision  for  part-year  work,  it  will  be  virtually  impossible 
for  the  seasonal  worker  to  attain  vested  rights.  Many  cumulative  years 
of  service  will  add  up  to  nothing  in  retirement. 

The  committee  vesting  proposal  would  provide  for  little  or  no  bene- 
fits for  the  majority  of  workers  in  this  country.  It  ignores  the  over- 
whelming evidence  which  demonstrates  that  the  weaker  the  vesting 
requirements,  the  less  likely  it  is  that  the  participant  will  ever  receive 
his  needed  pension  benefits. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  my  amend- 
ment be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  amendment  was  ordered  to  be  printed 
in  the  record,  as  follows : 


1254 


Calendar  No.  119 

93d  CONGRESS 
1st  Session 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  13, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  IlARTKE  lo  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
plans,  viz:  On  page  121,  line  11,  strike  all  through  page 
126,  line  3,  and  insert  in  lieu  thereof: 

1  Sec.  201.  (a)  A  pension  plan  shall  not  be  an  eligible 

2  pension  plan  unless  the  Secretary  of  Labor  certifies  to  the 

3  Secretary  of  the  Treasury  that  such  plan  provides  that  par- 

4  ticipants  shall  be  vested  100  per  centum  of  the  accrued  por- 

5  tion  of  the  normal  retirement  benefit  of  such  funds  attributable 

6  to  covered  service  both  before  and  after  the  effective  date 

7  of  this  title— 

8  (1)  nftcr  ten  years'  service  under  the  fund,  during 

9  the  first  three  years  following  the  date  of  enactment  of 
10  this  title, 

Amdt.  No.  485 
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1  (2)  after  eight  years'  service  under  the  fund,  during 

2  the  fourth  and  fifth  years  fallowing  the  date  of  enact- 

3  ment  of  this  title,  and 

4  (3)  after  five  years'  service  under  the  fund  following 

5  the  end  of  the  fifth  year  after  the  dale  of  enactment  of 

6  this  title. 

7  (1))  A  pension  plan  may  require  as  a  condition  of  eli- 

8  gibility  to  participate  a  period  of  service  no  longer  than 

9  two  years  or  age  twcnt}r-five,  whichever  occurs  later. 

10  (c)  Any  participant  covered  under  a  plan,  for  the  num- 


11  her  of  years  required  for  a  vested  right  under  this  section, 

12  shall  he  entitled  to  such  vested  right  regardless  of  whether 

13  his  years  of  covered  service  are  continuous,  except  that  a 

14  plan  may  provide  that — 


15  (1)  three  of  the  years  required  to  qualify  for  a 

16  vested  right  under  subsection  (a)  shall  he  continuous 

17  under  standards  prescribed  under  subsection  (d), 

18  (2)  service  by  a  participant  prior  to  the  age  of 

19  twenty-live  may  he  ignored  in  determining  eligibility  for 

20  a  vested  right  under  this  section,  unless  such  participant 

21  or  an  employer  has  contributed  to  the  plan  with  respect 

22  to  such  service,  and 

23  (3)  in  the  event  a  participant  has  attained  a  vested 

24  right  equal  to  100  per  centum  of  the  accrued  portion  of 

25  the  normal  retirement  benefit  as  provided  by  the  plan 
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1  with  respect  to  such  service,  and  such  participant  has 

2  been  separated  permanently  from  coverage  under  the 

3  plan  and  subsequently  returns  to  coverage  under  the 

4  same  plan,  such  participant  may  be  treated  as  a  new 

5  participant  for  purposes  of  the  vesting-  requirements 
(j  without  regard  to  his  prior  service. 

7  (d)  The  Secretary  shall  prescribe  standards,  consistent 

8  with  the  purposes  of  this  Act,  governing  the  maximum 

9  number  of  working  hours,  days,  weeks,  or  months  which 

10  shall  constitute  a  year  of  covered  service,  or  a  break  in 

11  service  for  purposes  of  this  Act.  In  no  case  shall  a  par- 

12  ticipant's  time  worked  in  any  period  in  which  he  is  credited 

13  for  a  period  of  service  for  the  purposes  of  this  section 

14  be  credited  to  any  other  period  of  time  unless  the  plan  so 

15  provides. 

16  (e)  Notwithstanding  any  other  provision  of  this  Act. 

17  a  pension  plan  may  allow  for  vesting  of  pension  benefits 

18  a.fter  a  lesser  period  than  is  required  by  this  section. 

19  VARIANCES — DEFERRED  APPLICABILITY  OF  VESTING 

20  STANDARDS 

21  Bec.  2o2.  (a)  Where,  upon  application  to  the  Secretary 

22  of  Labor  by  the  plan  administrator  and  notice  to  affected  or 

23  interested  parties,  the  Secretary  ot  Labor  may  deter,  in  whole 

24  or  in  pait,  applicability  of  the  requirements  of  section  201  <»i 

25  this  title  lor  a  period  not  to  exceed  five  years  i'roni  the  effec- 
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1  tive  date  of  title  II,  upon  a  showing  that  compliance  with  the 

2  requirements  of  section  201  on  the  part  of  a  plan  in  existence 

3  oil  the  date  of  enactment  of  this  Act  would  result  in  increas- 

4  ing  the  costs  of  the  employer  or  employers  contributing  to 

5  the  plan  to  such  an  extent  that  substantial  economic  injury 

6  would  be  caused  to  such  employer  or  employers  and  to  the 

7  interests  of  the  participants  or  beneficiaries  in  the  plan. 

8  (b)  For  purposes  of  subsection  (a),  the  term  "substan- 

9  tial  economic  injury"  includes,  but  is  not  limited  to,  a  show- 

10  ing  that  (1)  a  substantial  risk  to  the  capability  of  voluntarily 

11  continuing  the  plan  exists,  (2)  the  plan  will  be  unable  to 

12  discharge  its  existing  contractual  obligations  for  benefits,  (3) 

13  a  substantial  curtailment  of  pension  or  other  benefit  levels  or 

14  the  levels  of  employees'  compensation  would  result,  or  (4) 

15  there  will  be  an  adverse  effect  on  the  levels  of  employment 

16  with  respect  to  the  work  force  employed  by  the  employer  or 

17  employers  contributing  to  the  plan. 

18  (c)(1)  In  the  case  of  any  plan  established  or  main- 

19  tained  pursuant  to  a  collective-bargaining  agreement,  no  ap- 

20  plication  for  the  granting  of  the  variance  provided  for  under 

21  subsection  (a)  shall  be  considered  by  the  Secretary  of  Labor 

22  unless  it  is  submitted  by  the  parties  to  the  collective-bargain- 

23  ing  agreement  or  their  fully  authorized  representatives. 

21  (2)  As  to  any  application  for  a  variance  under  subsec- 

25  tion  (a)  submitted  by  the  parties  to  a  collective-bargaining 
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1  agreement  or  their  duly  authorized  representatives,  the  Sec- 

2  retaxy  of  Labor  shall  accord  due  weight  to  the  experience, 

3  technical  competence,  and  specialized  knowledge  of  the  par- 

4  ties  with  respect  to  the  particular  circumstances  affecting  the 

5  plan,  industry,  or  other  pertinent  factors  forming  the  basis 

6  for  the  application. 


[From  the  Congressional  Record — Senate,  Sept.  17,  1973] 
******* 

Retirement  Income  Security  for  Employees  Act — Amendment 
amendments  nos.  488  and  489 

(Ordered  to  be  printed  and  to  lie  on  the  table.) 
[The  texts  of  amendment  Nos.  488  and  489  follows :] 

(1259) 
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93d  CONGRESS 
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Calendar  No.  119 

S.4 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  17, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Jackson  to  S.  4,  a  bill  to 
strengthen  and  improve'  the  protections  and  interests  of 
participants  and  beneficiaries  of  employee  pension  and  wel- 
fare benefit  plans,  viz:  Beginning  on  line  22,  page  121  strike 
through  line  2  on  page  123  and  insert  in  lieu  thereof  the 
following : 

1  Sec.  202.  All  pension  or  profit-sharing  retirement  plans 

2  filed  for  registration  under  this  Act,  except  as  provided  for 

3  in  paragraphs  (2)  and  (3)  herein,  shall  provide  under  the 

4  terms  of  the  plan  with  respect  to  the  accrued  portion  of  the 

5  normal  retirement  benefit  attributable  to  covered  service  both 

6  before  and  after  the  effective  date  of  the  title,  that: 

7  (1)  a  plan  participant  who  has  been  in  covered 

8  service  under  the  plan  lor  a  period  of  one  year  or  more, 
Amdt.  No.  488 
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1  but  less  than  six  full  years,  is  entitled  upon  termination 

2  of  service  prior  to  attaining  normal  retirement  age — 

3  (A)  in  the  ease  of  a  pension  plan,  to  a  deferred 

4  pension  benefit  commencing  at  his  normal  retire- 

5  ment  age;  or 

G  (B)  in  the  case  of  a  profit-sharing-retirement 

7  plan  to  a  nonforfeitable  right  to  his  interest  in  such 

8  plan 

9  equal  to  25  per  centum  of  the  accrued  portion  of  the 

10  normal  retirement  benefit  as  provided  by  the  plan  in 

11  respect  of  such  service,  or  of  such  interest,  respectively. 

12  Such  entitlement  shall  increase  by  5  per  centum  each 

13  year  after  completion  of  the  sixth  year  of  covered  serv- 
1^  ice  until  completion  of  the  tenth  year  of  covered  service, 

15  and  such  entitlement  shall  increase  by  10  per  centum 

16  per  year  thereafter  until  the  completion  of  fifteen  years 

17  of  covered  service  after  which  such  participant  shall  be 

18  entitled  upon  termination  of  service  prior  to  attaining 

19  normal  retirement  age  to  a  deferred  pension  benefit  com- 

20  mencing  at  his  normal  retirement  age  equal  to  100  per 

21  centum  of  the  accrued  portion  of  the  normal  retirement 

22  benefit  as  provided  by  the  plan  with  respect  to  such 

23  service,  or  to  the  full  amount  of  such  interest  in  the 

24  profit-sharing-retirement  plan; 
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Calendar  No.  119 

S.  4 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  17, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENTS 

Intended  to  be  proposed  by  Mr.  Jackson  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of 
participants  and  beneficiaries  of  employee  pension  and 
welfare  benefit  plans,  viz: 

1  On  page  121,  strike  lines  15  through  20  and  insert  in 

2  lieu  thereof  "five,  whichever  occurs  later.". 

3  On  page  122,  line  5,  strike  "eight  years"  and  insert 

4  in  lieu  thereof  "one  year". 

5  On  page  122,  line  14,  strike  "30"  and  insert  in  lieu 

6  thereof  "100". 

7  On  page  122,  line  16,  strike  the  comma  at  the  end 

8  thereof  and  insert  in  lieu  thereof  a  semicolon. 

9  Beginning  on  line  17,  page  122,  strike  through  line  2 
10  on  page  123, 

Amdt.  No.  489 
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Improvement  of  Private  Retirement  System — Amendment 
amendment  no.  49  5 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

Mr.  Tunney  submitted  an  amendment,  intended  to  be  proposed  by 
him,  to  the  bill  (S.  1179)  to  strengthen  and  improve  the  private  retire- 
ment system  by  establishing  minimum  standards  for  participation  in 
and  vesting  of  benefits  under  pension  and  profit-sharing  retirement 
plans;  by  establishing  minimum  standards;  by  requiring  termination 
insurance;  and  by  allowing  Federal  income  tax  credits  to  individ- 
uals for  personal  retirement  savings.  Referred  to  the  Committee  on 
Finance. 

[The  text  of  amendment  No.  495  follows :] 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

September  17, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Tunney  to  S.  1179,  a  bill  to 
strengthen  and  improve  the  private  retirement  system  Iry  es- 
tablishing minimum  standards  for  participation  in  and  vest- 
ing of  benefits  under  pension  and  profit-sharing-retirement 
plans;  by  establishing  minimum  funding  standards;  by  re- 
quiring termination  insurance:  and  by  allowing  Federal  in- 
come tax  credits  to  individuals  for  personal  retirement  sav- 
ings, viz: 

1  On  page     ,  line    .  insert  the  following:  "The  Secre- 

2  tarv  shall  undertake  a  study  of  the  sufficiency  of  the  vesting 

3  provisions  of  this  Act  as  applied  to  high-mobility  employees, 

4  and  shall  recommend  such  changes  in  existing  law  and  regu- 

5  lations  as  may  be  appropriate  to  afford  to  such  employee^ 

6  adequate  protection  against  unreasonable  forfeiture  of  pension 

7  credits  as  a  result  of  frequent  job  changes  inherent  in  the 

Amdt.  No.  495 
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1  conduct  of  their  professions.  In  developing  such  recommen- 

2  dations,  the  Secretary  shall  consult  with  professional  societies, 

3  industry  representatives,  and  other  interested  groups  with 

4  specialized  knowledge  of  the  problems  of  high-mobility  work- 

5  ers.  The  stud}'  required  by  this  section  shall  be  completed 

6  and  submitted  to  the  Congress  within  a  year  after  the  enact- 

7  ment  of  this  Act." 
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Retirement  Income  Security  for  Employees  Act 

Mr.  Mansfield.  Mr.  President,  I  ask  unanimous  consent  that  the 
Senate  proceed  to  the  consideration  of  Calendar  No.  119,  S.  4,  that  it 
be  laid  before  the  Senate  and  made  the  pending  business. 

The  Presiding  Officer.  (Mr.  Helms).  The  bill  will  be  stated  by 
title. 

The  legislative  clerk  read  as  follows : 

A  bill  (S.  4)  to  strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare  benefit  plans. 

The  Presiding  Officer.  Is  there  objection  to  the  present  considera- 
tion of  the  bill? 

There  being  no  objection,  the  Senate  proceeded  to  consider  the  bill, 
which  had  been  reported  from  the  Committee  on  Labor  and  Public 
Welfare  with  an  amendment  to  strike  out  all  after  the  enacting  clause 
and  insert: 

[The  text  of  bill  as  reported  appears  on  page  389.] 

PENSION   REFORM  LEGISLATION 

Mr.  Jackson.  Mr.  President,  the  Senate  is  focusing  its  attention  on 
private  pension  reform  legislation  and  specifically  on  S.  4,  the  Retire- 
ment Income  Security  for  Employees  Act  of  1973.  I  want  first  to  ex- 
press my  complete  support  for  S.  4. 1  would  also  like  to  take  the  oppor- 
tunity to  express  my  views  on  the  tremendous  need  for  reform  of  the 
existing  private  pension  industry  and  to  suggest  two  amendments  to 
improve  S.  4. 

We  have  all  read  headlines  telling  us  of  the  closure  of  company  X 
and  the  consequent  failure  of  its  pension  plan — or  the  mismanagement 
of  company  Y's  pension  trust  fund  and  its  failure  to  meet  the  obliga- 
tions owed  its  participants.  The  Senate  Labor  Committee  's  3-year  pen- 
sion study  has  also  made  us  aware  of  such  problems  as  the  worker  who 
is  unable  to  receive  a  pension  benefit  because  he  fails  to  meet  job  ten- 
ure conditions  of  the  pension  plan  for  the  vesting  of  accrued  credits. 
We  could  discuss  the  details  of  the  various  specific  failures  and  prob- 
lems of  the  private  pension  industry  for  long  hours.  But  more  than 
such  details  we  need  also  to  remember  the  often  tragic  results  of  the 
private  pension  industry's  shortcomings.  These  results  are  at  the  heart 
of  the  need  for  pension  reform. 

At  the  time  of  retirement  a  workers  main  source  of  income — that  is, 
his  salary — is  cut  off.  The  worker  finds  himself  on  a  sharply  reduced 
and  fixed  income  which  must  come  from  savings,  if  he  is  lucky  enough 
to  have  any,  social  security,  and  a  private  pension.  The  costs  of  living 
continue  after  retirement,  and  as  inflation  eats  into  the  retiree's  limited 
and  fixed  income,  he  is  less  and  less  able  to  just  make  ends  meet.  Life 
under  these  all  too  typical  circumstances  is  sparse  and  difficult  enough 
for  the  retired  person  with  social  security  and  a  good  private  pension. 
When  a  worker  approaches  his  retirement  and  suddenly  and  unex- 
pectedly finds  that  he  has  failed  to  qualify  for  his  private  pension  and 
must  rely  solely  on  social  security,  it  often  means  financial  catastrophe 
for  the  retiree. 
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At  present,  there  are  34  million  workers  participating  in  private 
pension  plans.  Undoubtedly,  most  of  these  workers  are  planning  and 
relying  on  their  pension  plans  to  provide  them  with  a  substantial  part 
of  their  retirement  income.  And  yet.  the  facts  are  at  present  that  only 
22  percent  of  American  workers  receive  all  of  the  pension  benefits 
which  they  have  earned  and  which  are  rightfully  theirs.  I  believe  that 
these  statistics  are  shocking  and  scandalous.  It  is  just  not  right  for  the 
middle  or  low-income  worker,  who  has  made  a  productive  contribution 
to  his  community  all  of  his  working  life,  to  be  cheated  out  of  his  pen- 
sion and  left  out  in  the  cold  in  his  retirement. 

Hundreds  of  people  have  written  to  me  urging  that  I  work  for  pri- 
vate pension  reform  legislation.  Many  tell  personal  stories  of  how 
difficult  it  is  to  become  old  faced  with  living  at  or  near  the  poverty 
level.  For  these  people,  not  getting  their  pension  often  means  day-old 
hamburger,  week  old  bread,  powdered  milk,  few  new  clothes,  no  birth- 
day, anniversary  or  other  family  celebrations  out,  and  often  no  Christ- 
mas presents  for  their  grandchildren.  Even  worse,  in  many  cases  re- 
tired persons  must  do  without  some  basic  necessities  of  food,  rent, 
clothing,  or  fuel  in  order  to  make  ends  meet  or  to  meet  some  unusual 
expense  such  as  a  large  medical  bill.  The  long  awaited  and  hard  earned 
retirement  years  should  be  pleasurable  years  of  fulfillment.  Too  often 
they  become  truly  sad  and  empty  years  dominated  by  financial  dis- 
tress and  a  declining  human  spirit. 

Private  pension  reform  legislation  must  be  enacted  out  of  a  sense 
of  elemental  fairness  to  the  millions  of  workers  who  earn  but  never 
receive  pension  benefits.  It  is  also  necessary  to  protect  retired  Ameri- 
cans from  the  suffering  caused  by  financial  distress.  S.  4  is  a  modest 
but  good  beginning  at  reform.  This  legislation  addresses  in  a  positive 
way  the  most  critical  problems  of  the  private  pension  system.  This  in- 
cludes: first,  the  question  of  minimum  vesting  standards  to  prevent 
pension  rights  from  lapsing  because  of  unduly  restrictive  and  unrealis- 
tic job  tenure  requirements ;  second,  the  question  of  minimum  funding 
standards  to  better  assure  that  pension  plan  managers  will  put  suffi- 
cient assets  into  pension  trust  funds  to  meet  obligations  when  they  fall 
due ;  third,  the  question  of  insuring  against  plan  failure  by  providing 
a  Federal  pension  reinsurance  program ;  fourth,  the  question  of  porta- 
bility by  encouraging  the  development  of  complete  portability  of  pen- 
sion credits  from  job  to  job:  and  fifth,  the  question  of  fiduciary  ac- 
countability by  providing  minimum  fiduciary  standards  for  pension 
fund  managers. 

These  are  important  reforms  and  will  do  much  to  improve  the  equity 
and  effectiveness  of  the  private  pension  industry.  I  support  these  and 
other  constructive  provisions  of  S.  4.  However,  it  is  important  that 
we  recognize  that  these  improvements  are  not  the  end  goal  of  pen- 
sion reform.  They  represent  only  the  begining.  More  legislation  will 
be  needed  in  the  years  ahead  as  more  research  is  done  and  facts  about 
the  private  pension  industry  are  better  known. 

In  the  end  it  may  be  necessary  to  restructure  the  pension  industry 
in  a  major  way.  This  is  the  ultimate  question  to  be  considered.  At  the 
very  least  we  must  continue  to  consider  reform  measures  in  the  years 
ahead.  For  example,  it  is  well  known  that  inflation  can  greatly  di- 
minish the  financial  security  of  retired  persons  on  fixed  incomes.  And 
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yet  adjustments  of  private  pension  benefit  levels  to  realistically  re- 
flect cost  of  living  increases  is  largely  nonexistent  in  the  private  pen- 
sion industry.  This  particular  problem  opens  up  the  whole  area  of 
minimum  pension  benefit  levels  which  it  will  be  necessary  for  the 
Congress  to  examine  in  the  future. 

There  are  other  important  issues  which  the  Congress  will  face  in 
the  pension  reform  area.  One  is  gradual  improvement  of  S.  4's  vesting 
schedule  to  eventually  provide  for  100  percent  immediate  vesting.  I 
believe  we  must  recognize  this  as  a  present  objective  and  my  first 
amendment  to  S.  4  would  provide  for  100  percent  1-year  vesting  of  all 
pension  credits.  An  accelerated  vesting  schedule  is  more  equitable, 
more  realistic  economically,  and  is  better  for  retired  workers.  If  a 
worker  earns  a  pension  credit,  it  seems  to  me  simple  equity  that  he 
ought  to  be  entitled  to  receive  payment  for  it  without  complying  with 
restrictive  and  technical  vesting  requirements.  In  an  economic  era  in 
which  mobility  and  adaptability  are  key  ingredients  of  our  economic 
success,  long  vesting  periods  for  pensions  must  be  eliminated.  One 
hundred  percent  immediate  vesting  will  also  better  assure  financial 
security  and  independence  for  retired  workers  by  protecting  and  pre- 
serving pension  benefit  rights. 

I  offer  this  amendment  primarily  as  a  statement  of  principle  which 
I  will  work  for  in  the  years  ahead.  One  hundred  percent  1-year  vest- 
ing is  fair  and  right,  and  eventually  it  must  come.  One  hundred  per- 
cent 1-year  vesting  is  the  best  single  protection  we  can  provide  for 
workers'  pension  rights  under  the  existing  structure  of  the  private 
pension  industry.  This  is  the  direction  in  which  pension  reform  is 
headed,  and  I  intend  to  help  lead  the  way.  At  the  same  time  I  must 
acknowledge  that  politically  this  objective  may  be  unattainable  as  yet. 
For  this  reason  I  do  not  at  present  intend  to  bring  this  measure  to  a 
vote  during  consideration  of  S.  4. 

My  second  amendment  also  deals  with  the  problem  of  vesting  but 
in  a  more  modest  and  realistic  way  under  present  circumstances. 
Under  this  amendment,  which  I  hope  the  Senate  will  adopt,  a  worker 
will  receive  25  percent  vesting  for  all  pension  plan  participation  of 
from  1  to  5  years.  The  graded  vesting  schedule  of  S.  4  which  grad- 
ually increases  vesting  after  5  years  is  in  no  way  altered.  I  would  sim- 
ply push  back  to  an  earlier  point  in  time  a  worker's  right  to  receive 
a  minimum  vested  pension  credit.  This  will  better  protect  the  millions 
of  workers  in  our  work  force  who  change  jobs  with  such  frequency 
that  they  never  qualify  for  the  minimum  protections  of  S.  4's  vesting 
schedule.  This  amendment  would  broaden  the  number  of  workers 
who  obtain  the  minimum  25  percent  vesting  under  S.  4. 

Perhaps  an  example  of  how  my  plan  works  will  be  the  best  explana- 
tion. Let  us  suppose  a  worker  works  3  consecutive  years  for  company 
A,  3  years  for  company  B,  6  years  for  company  C,  and  4  years  for 
company  D.  This  worker  has  a  total  of  16  years  of  work.  However, 
under  S.  4's  5-  to  15-year  graded  vesting  schedule,  he  would  be  as- 
sured of  30  percent  vested  pension  rights  only  for  his  6  years  employ- 
ment with  company  C.  The  worker  would  have  no  vested  credits  at 
all  for  his  work  with  employers  A,  B,  and  D,  because  he  failed  to  meet 
the  5-year  minimum  work  period  of  S.  4.  Under  my  plan,  the  worker 
would  retain  the  30  percent  vested  credits  with  employer  O  and  he 
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would  also  be  entitled  to  25  percent  vested  credit  for  his  total  of  10 
years  of  credit  earned  but  not  vested  with  employers  A,  B,  and  D. 
In  this  example,  the  worker  would  get  approximately  double  the  vested 
credits  he  would  have  accrued  under  S.  4. 

I  believe  that  the  need  for  this  amendment  is  very  great.  As  we  are 
all  well  aware,  it  is  most  unusual  in  today's  society  for  a  person  to 
work  all  his  adult  life  for  one  company.  Many  workers  are  required 
by  the  nature  of  their  work  to  change  jobs  frequently  and  do  not  stay 
in  one  job  for  a  sufficient  length  of  time  to  have  their  pension  credits 
vest.  Workers  in  this  position  are  in  professions  which  are  of  vital 
importance  to  the  American  economy.  Perhaps  the  best  example  of 
this  highly  mobile  employee  is  the  engineer  whose  average  job  tenure 
is  very  short  in  the  early  years  of  his  career.  Engineers  and  other  tech- 
nical employees  perform  a  vital  role  in  our  economy,  and  yet  under 
S.  4,  they  will  be  largely  unprotected  through  no  fault  of  their  own. 
Their  position  results  simply  from  the  unavoidable  facts  of  how  the 
industry  in  which  they  work  is  organized.  Many  other  types  of  em- 
ployment such  as  the  teaching  profession,  medical,  and  other  labora- 
tory workers  and  clerical  assistants  are  frequently  or  typically  highly 
mobile  job  categories. 

A  perfect  example  of  how  the  highly  mobile  worker  is  injured  by 
frequent  job  turnovers  occurred  in  my  home  State  of  Washington. 
The  Boeing  Co.  in  Seattle  terminated  over  66,000  workers  between 
1969  and  1971.  Over  42,000  of  the  66,000  employees  terminated  had 
been  employed  less  than  5  years.  Under  the  vesting  schedule  of  S.  4,  all 
of  the  accrued  but  unvested  pension  credits  of  these  42,000  workers 
would  be  permanently  lost.  I  believe  that  a  situation  like  this  is  just 
plain  wrong  and  ought  to  be  corrected.  My  amendment  would  correct 
this  injustice  by  permitting  a  worker  to  preserve  his  earned  but  pres- 
ently unvested  credits.  Without  my  amendment,  mobile  workers  will 
continue  to  face  the  prospect  of  being  left  out  in  the  cold  in  their  re- 
tirement years. 

Our  country's  economic  success  is  dependent  on  changing  technology 
and  changing  priorities.  The  mobility  and  adaptability  of  our  work 
force  has  played  a  vital  role  in  this  economic  success.  I  believe  that  it  is 
unfair  and  economically  detrimental  to  penalize  the  many  workers  who 
happen  to  fall  into  thecategory  of  mobile  workers.  We  must  abandon 
the  obsolete  requirement  that  a  worker  has  to  stay  in  one  place  at  one 
job  to  accrue  credits  toward  retirement  benefits.  As  a  minimum,  we 
need  adoption  of  my  plan  for  the  protection  of  highly  mobile  workers. 

Again,  I  would  like  to  make  it  very  clear  that  I  do  not  view  my 
amendment  as  the  ultimate  solution  in  pension  protection  for  mobile 
workers.  S.  4  provides  for  a  study  of  the  mobile  workers  problem  by 
the  Department  of  Labor  which  will  give  us  a  great  wealth  of  technical 
information  on  how  legislation  can  be  devised  to  better  protect  mobile 
workers.  It  also  provides  for  a  study  of  changes  in  Government  pro- 
curement policies  to  result  in  greater  job  stability  in  the  work  force. 
Tax  incentives  are  suggested  to  encourage  industries  to  pool  pension 
plans  on  an  industrywide  basis.  In  the  future  industrywide  plans  may 
be  devised  to  provide  greater  vesting  for  mobile  workers  within  a 
single  industry.  However,  the  results  of  this  study  and  any  subsequent 
legislation  to  better  protect  mobile  workers  is  a  matter  to  be  con- 
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sidered  in  the  somewhat  distant  future.  I  believe  that  it  is  important 
that  the  Congress  specifically  address  the  problem  of  the  mobile  worker 
in  S.  4.  My  amendment  provides  a  minimum  protection  for  mobile 
workers  which  we  can  build  on  in  the  future  as  more  information  be- 
comes available.  I  hope  the  Senate  will  adopt  this  measure. 

AMENDMENTS  NOS.  496  AND  497 

(Ordered  to  be  printed,  and  to  lie  on  the  table.) 

Mr.  Nelson  submitted  two  amendments,  intended  to  be  proposed  by 
him,  to  Senate  bill  4,  supra. 

[The  texts  of  amendment  Nos.  496  and  497  follow :] 
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Calendar  No.  119 

93d  CONGRESS 
1st  Session 


IN  THE  SENATE  OE  THE  UNITED  STATES 

September  17, 1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

(IN  THE  NATURE  OF  A  SUBSTITUTE) 

Intended  to  be  proposed  by  Mr.  Nelson  (for  himself,  Mr.  Long, 
Mr.  Bentsen,  and  Mr.  Bennett)  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of 
participants  and  beneficiaries  of  employee  pension  and  wel- 
fare benefit  plans,  viz :  Strike  out  all  after  the  enacting  clause 
and  insert  in  lieu  thereof  the  following : 

1  That  (a)  this  Act  may  be  cited  as  the  ""Retirement  Income 

2  Security  for  Employees  Act". 

3  (b)  Table  of  Contents- 

title  i— administration 

Part  A — Internal  Revenue  Service 

Sec.  101.  Establishment  of  office. 

Sec.  102.  Authorization  of  appropriations. 

Part  B — Registration 

Sec.  151.  Duties  of  plans. 

Sec.  152.  Duties  of  the  Secretary  of  Health,  Education,  and  Welfare. 
Sec.  153.  Effective  date. 

Part  C — Department  of  Labor 

Sec.  171.  Office  of  Administration. 

Sec.  172.  Authorization  of  appropriations. 

Amdt.  No.  496 


S.4 
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TITLE  II— PARTICIPATION;  VESTING;  FUNDING;  CERTAIN 

BENEFITS 

Part  A — Participation 

Sec.  201.  Minimum  standards  relating  to  participation. 

Part  B — Vesting 

Sec.  221.  Minimum  standards  relating  to  vesting. 

Part  C — Funding 

Sec.  241.  Minimum  standards  relating  to  funding. 

Part  D — Optional  Form  of  Benefit;  Special  Rules 

Sec.  261.  Amendment  of  section  401. 

Part  E — Protection  of  Pension  Rights  Under  Government  Plans 

Sec.  281.  Duties  of  the  Secretary  of  the  Treasury. 

TITLE  III— PORTABILITY 

Sec.  301.  Definitions. 

Sec.  302.  Program  established. 

Sec.  303.  Establishment  of  fund. 

Sec.  304.  Registration. 

Sec.  305.  Acceptance  of  deposits. 

Sec.  306.  Individual  accounts. 

Sec.  307.  Payments  from  individual  accounts. 

Sec.  308.  Assistance  to  plan  administrators. 

Sec.  309.  Amendment  of  Internal  Revenue  Code  of  1954. 

Sec.  310.  Authorization  of  appropriations. 

TITLE  IV— PLAN  TERMINATION  INSURANCE 
Part  A — Pension  Benefit  Guaranty  Corporation 
Sec.  401.  Definitions. 

Sec.  402.  Pension  Benefit  Guaranty  Corporation. 

Sec.  403.  Establishment  of  Pension  Benefit  Guaranty  Fund. 

Part  B — Coverage 

Sec.  421.  Plans  covered. 
Sec.  422.  Benefits  covered. 

Part  C — Terminations 

Sec.  441.  Termination  by  plan  administrator. 

Sec.  442.  Termination  by  Pension  Benefit  Guaranty  Corporation. 

Sec.  443.  Reportable  events. 

Sec.  444.  Allocation  of  assets. 

Sec.  445.  Recapture  of  certain  payments. 

Sec.  446.  Report  by  corporation. 

Part  D — Liability 

Sec.  461.  Corporation  liability. 
Sec.  462.  Liability  of  employer. 

Sec.  463.  Liability  of  substantial  employer  for  w  ithdrawal. 

Sec.  464.  Liability  of  employers  on  termination  of  multiemployer  plan. 

Sec.  465.  Annual  report  of  plan  administrator. 

Sec.  466.  Annual  notification  to  substantial  employers. 

Sec.  467.  Recovery  of  employer  liability  for  plan  termination. 
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TITLE  IV— PLAN  TERMINATION  INSURANCE— Continued 

Part  E — Amendments  to  Internal  Revenue  Code  of  1954;  Effective 

Dates 

Sec.  481.  Amendments  to  Internal  Revenue  Code  of  1954. 
Sec.  482.  Effective  dates. 

TITLE  V— FIDUCIARY  STANDARDS 

Part  A — Fiduciary  Standards  for  Plan  Officers  and  Employees 

Sec.  501.  Qualifications  and  responsibilities  of  individuals. 

Part  B — Prohibited  Transactions 

Sec.  551.  Prohibited  transactions. 

TITLE  VI— ENFORCEMENT 

Part  A — Disputes  Relating  to  the  Qualification  of  Certain 
Employee  Plans 

Sec.  601.  Tax  Court  procedure. 

Sec.  002.  Determination  of  pension  rights. 

Part  B — Auditing,  Etc. 

Sec.  641.  Excise  tax  for  auditing,  etc. 

Part  C — Actuaries 

Sec.  671.  Enrollment  and  reports  of  actuaries. 

TITLE  VII— RETIREMENT  SAVINGS;  LIMITATION  ON  PRO- 
PRIETARY EMPLOYEE  CONTRIBUTIONS ;  TAXATION  OF 
CERTAIN  LUMP-SUM  DISTRIBUTIONS 

Sec.  701.  Deduction  for  retirement  saving's. 
Sec.  702.  Certain  plans. 

Sec.  703.  Taxation  of  certain  lump-sum  distributions. 
Sec.  704.  Contributions  on  behalf  of  self-employed  individuals  and  pro- 
prietary employees. 
Sec.  705.  Collectively  bargained  plans. 
Sec.  706.  Miscellaneous  provisions. 

1  (c)  Amendment  of  1954  Code. — Except  as  other- 

2  wise  expressly  provided,  whenever  in  this  Act  an  amend- 

3  ment  is  expressed  in  terms  of  an  amendment  to  a  section  or 

4  other  provisions,  the  reference  is  to  a  section  or  other  pro- 
^  vision  of  the  Internal  Revenue  Code  of  1954. 
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1  TITLE  I— ADMINISTRATION 

2  PART  A— INTERNAL  REVENUE  SERVICE 

3  SEC.  101.  ESTABLISHMENT  OF  OFFICE. 

4  (a)  In  General— Section  7802  (relating  to  Com- 

5  missioner  of  Internal  Revenue)   is  amended  to  read  as 

6  follows : 

7  "SEC.  7802.  COMMISSIONER     OF     INTERNAL  REVENUE; 

8  ASSISTANT  COMMISSIONER. 

9  "  (a)  Commissioner  of  Internal  Revenue.— There 

10  shall  be  in  the  Department  of  the  Treasury  a  Commissioner 

11  of  Internal  Revenue,  who  shall  be  appointed  by  the  President 

12  by  and  with  the  advice  and  consent  of  the  Senate.  The  Com- 

13  missioner  of  Internal  Revenue  shall  have  such  duties  and 

14  powers  as  may  be  prescribed  by  the  Secretary. 

15  "(b)    Assistant  Commissioner  for  Employee 

16  Plans  and  Exempt  Organizations— There  is  estab- 

17  lished  within  the  Internal  Revenue  Service  an  office  to  be 

18  known  as  the  'Office  of  Employee  Plans  and  Exempt  Orga- 

19  nizations'.  The  Office  shall  be  under  the  supervision  and 

20  direction  of  an  Assistant  Commissioner  of  Internal  Revenue. 

21  As  head  of  the  Office,  the  Assistant  Commissioner  shall  be 

22  responsible  for  carrying  out  such  functions  as  the  Secretary 

23  or  his  delegate  may  prescribe  with  respect  to  organizations 

24  exempt  from  tax  under  section  501  (a)  and  with  respect  to 

25  plans  to  which  part  I  of  subchapter  I)  of  chapter  1  applies 
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1  (and  with  respect  to  organizations  designed  to  be  exempt 

2  under  such  section  and  plans  designed  to  be  plans  to  which 

3  such  part  applies) .". 

4  (b)  Salaries.— 

5  (1)  Assistant  commissioner— Section  5109  of 
q         title  5,  United  States  Code,  is  amended  by  adding  at 

7  the  end  thereof  the  following  new  subsection: 

8  "(c)   The  position  held  by  the  employee  appointed 

9  under  section  7802(b)  of  the  Internal  Revenue  Code  of 
±0  1954  is  classified  at  GS-18,  and  is  in  addition  to  the  number 
H  of  positions  authorized  by  section  5108  (a)  of  this  title.". 

12  (2)   Classification  of  positions  at  gs-16 

13  and  17. — Section  5108  of  title  5,  United  States  Code,  is 

14  amended  by  adding  at  the  end  thereof  the  following  new 

15  subsection : 

16  "(e)  In  addition  to  the  number  of  positions  authorized 

17  by  subsection  (a) ,  the  Commissioner  of  Internal  Revenue  is 

18  authorized,  without  regard  to  any  other  provision  of  this  sec 

19  tion,  to  place  a  total  of  20  positions  in  the  Internal  Revenu 

20  Service  in  GS-16  and  17.". 

21  (c)  Clerical  Amendment. — The  table  of  sections  for 

22  subchapter  A  of  chapter  80  is  amended  by  striking  out  the 

23  item  relating  to  section  7802  and  inserting  in  lieu  thereof 

24  the  following : 

"Sec.  7802.  Commissioner  of  Internal  Revenue;  Assistant 
Commissioner.". 
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1  SEC.  102.  AUTHORIZATION  OF  APPROPRIATIONS. 

2  (a)   Initial  Authorization— There  is  authorized 

3  to  be  appropriated  to  the  Department  of  the  Treasury  for  the 

4  purpose  of  carrying  out  all  functions  of  the  Office  of  Em- 
5 '  ployee  Plans  and  Exempt  Organizations  for  each  of  the  fiscal 

6  years  ending  June  30,  1974,  June  30,  1975,  and  June  30, 

7  1976,  an  amount  equal  to  the  sum  of  $35,000,000  and  one- 

8  half  of  the  collections  from  the  taxes  imposed  under  sec- 

9  tion  4940  of  the  Internal  Revenue  Code  of  1954  (relating 

10  to  excise  tax  based  on  investment  income)  during  the  sec- 

11  ond  preceding  fiscal  year. 

12  ■■  >  '(h)  Permanent  Authorization.— There  is  author- 
lo  izefd  to  be  appropriated  to  the  Department  of  the  Treasury  for 

14  the  purpose  of  carrying  out  all  functions  of  the  Office  of 

15  Employee  Plans  and  Exempt  Organizations  for  each  fiscal 
1()  year  beginning  after  June  30,  1976,  an  amount  equal  to  the 

17  sum  of — 

18  (1)  the  amount  of  the  collection  from  the  taxes  im- 

19  posed  under  section  4975  of  the  Internal  Revenue  Code 

20  of  1954  (relating  to  annual  tax  on  plan  participation) 

21  •  during  the  second  preceding  fiscal  year,  and 

22  (2)  one-half  of  the  collections  from  the  taxes  im- 
'23  posed  under  section  4940  of  such  Code  (relating  to 
2!  excise  tax  based  on  investment  income)  during  the  sec- 
25  ond  preceding  fiscal  year. 
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1  PART  B— REGISTRATION 

2  SEC.  151.  DUTIES  OF  PLANS. 

3  (a)  Annual   Registration. — Within   such  period 

4  after  the  end  of  a  plan  year  as  the  Secretary  of  the  Treas- 

5  ury  may  prescribe,  the  administrator  of  each  plan  to  which 

6  part  I  of  subchapter  D  of  chapter  1  of  the  Internal  Revenue 

7  Code  of  1954  applied  at  any  time  during  such  plan  year, 

8  and  each  pension  plan  operated  by  the  Government  of  the 

9  United  States,  or  by  the  government  of  any  State  (including 

10  the  District  of  Columbia)  or  political  subdivision  thereof  or 

11  by  an  agency  or  instrumentality  thereof,  shall  file  a  registra- 

12  tion  statement  with  the  Secretary  of  the  Treasury.  The  regis- 

13  tration  statement  shall  set  forth — 


14  (1)  the  name  and  address  of  the  plan, 

15  (2)  the  name  and  taxpayer  identification  number 
1()  of  each  individual  who  has  a  right  to  a  deferred  vested 

17  benefit  in  that  plan  as  of  the  end  of  such  plan  year  (other 

18  than  those  individuals  who  were  paid  retirement  benefits 

19  under  that  plan  during  such  plan  year)  and  who  has 

20  terminated  his  employment  with  the  employer,  who 

21  established  and  maintained  that  plan,  within  that  year, 

22  (3)   the  nature,  amount,  and  form  of  any  such 

23  deferred  vested  benefit,  nnd 

24  (4)   such  additional  or  other  information  as  the 

25  Secretary  may  require. 
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1  (b)  Changes  in  Status. — The  administrator  of  any 

2  plan  required  to  be  registered  under  section  (a)  shall  also 

3  notify  the  Secretary,  at  such  time  as  the  Secretary  may  pre- 

4  scribe,  of — 

5  ( 1 )  any  change  of  address  of  the  plan, 

6  (2)  any  change  of  name  of  the  plan, 

7  (3)  the  termination  of  the  plan,  or 

8  (4)  the  merger  or  consolidation  of  the  plan  with 

9  any  other  plan. 

10  (c)  Voluntary  Reports. — The  Secretary  is  author- 

11  ized  and  directed  to  receive  such  additional  reports  relating 

12  to  plan  years  ending  before  January  1,  1974,  as  the  ad- 

13  ministrator  of  any  such  plan  may  wish  to  file  with  him  re- 

14  lating  to  the  deferred  vested  benefit  rights  of  any  person  ter- 

15  minating  his  employment  during  any  such  plan  year  with  the 

16  employer  who  established  and  maintained  the  plan. 

17  (d)  Transmission  of  Information  to  Secretary 

18  of  Health,  Education,  and  Welfare;  Regula- 

19  tions. — The  Secretary  of  the  Treasury  shall  transmit  any 

20  statements,  reports,  or  other  information  obtained  by  him 

21  under  this  section  to  the  Secretary  of  Health,  Education,  and 

22  Welfare  at  such  times  and  in  such  form  as  the  Secretary  of 

23  Health,  Education,  and  Welfare  may  require  in  order  to  carry 

24  out  his  responsibilities  under  section  1131  of  the  Social  Se- 

25  curity  Act.  The  Secretary  of  the  Treasury,  after  consultation 
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1  with  the  Secretary  of  Health,  Education,  and  Welfare,  is  au- 

2  thorized  to  prescribe  such  regulations  as  may  be  necessary  to 

3  carry  out  the  provisions  of  this  section. 

4  (e)  Definition  of  Administrator. — For  purposes  of 

5  this  section,  the  term  "administrator"  means  the  person  or 

6  persons  described  in  section  501  (g)  (11)  of  this  Act. 

7  (f)  Certificate  of  Rights. — Each  plan  administra- 

8  tor  riling  a  registration  statement  under  subsection  (a)  shall 

9  also  furnish  to  each  individual  described  in  paragraph  (2)  of 

10  that  subsection,  within  the  time  prescribed  for  the  filing  of 

11  the  registration  statement,  a  statement  setting  forth  the  infor- 

12  mation  with  respect  to  that  individual  required  in  the  regis- 

13  tration  statement.  At  the  time  he  files  the  registration  state- 

14  ment  with  the  Secretary,  the  administrator  of  a  plan  shall 

15  furnish  evidence  saisfaotory  to  the  Secretary  that  he  has  com- 

16  plied  with  the  requirements  of  this  subsection. 

17  SEC.  152.  DUTIES   OF   SECRETARY   OF   HEALTH,  EDUCA- 

18  TION,  AND  WELFARE. 

19  Title  XI  of  the  Social  Security  Act  (relating  to  general 

20  provisions)  is  amended  'by  adding  at  the  end  of  part  A  there- 

21  of  the  following  new  section : 

22  "notification  of  social  security  claimant  with 

23  respect  to  vested  pension  benefits 

24  "Sec.  1131.  (a)  Whenever  the  Secretary  makes  a  find- 

25  ing  of  fact  and  a  decision  as  to — 

25-028  O  -  76  -  vol.  1  -  84 
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1  "(1)  the  entitlement  of  any  individual  to  monthly 

2  insurance  benefits  under  section  202,  223,  or  228, 

3  "(2)  the  entitlement  of  any  individual  to  a  lump- 

4  sum  death  payment  payable  under  section  202  (i)  on 

5  account  of  the  death  of  any  person  to  whom  such  indi- 

6  vidual  is  related  by  blood,  marriage,  or  adoption,  or 

7  f'(3)  the  entitlement  under  section  226  of  any 

8  individual  to  hospital  insurance  benefits  under  part  A  of 

9  title  XVIII, 

10  or  upon  request  made  by  any  individual  with  respect  to 

11  whom  the  Secretary  holds  information  obtained  under  sec- 

12  tidn  151  of  the  Retirement  Income  Security  for  Employees 

13  Act,  he  shall  furnish  to  such  individual  any  information  re- 

14  garding  any  vested  right  to  a  pension  benefit  acquired  by  the 

15  Secretary  pursuant  to  such  section  with  respect  to  the  person 

16  on  whose  wages  and  self-employment  income  entitlement 
■17  (or  claim  of  entitlement)  is  based.            •  . 

18  "  (b)  (1 )  For  purposes  of  section  201  (g)  ( 1 ) ,  expenses 

19  incurred  in  the  administration  of  subsection   (a)   shall  be 

20  deemed  to  be  expenses  incurred  for  the  administration  of  the 

21  Federal  old-age  and  survivors  insurance  program. 

22  "(2)  There  are  hereby  authorized  to  be  appropriated 

23  to  the  Federal  Old-Age  and  Survivors  Insurance  Trust 

24  Fund  for  each  fiscal  year  (commencing  with  the  fiscal  year 

25  ending  June  30,  1974)  such  sums  as  the  Secretary  deems 
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1  necessary  on  account  of  additional  administrative  expenses 

2  resulting  from  the  enactment  of  the  provisions  of  subsection 

3  (a).". 

4  SEC.  153.  EFFECTIVE  DATE. 

5  This  part  shall  take  effect  upon  the  date  of  enactment 
(i  of  this  Act,  but  the  requirements  of  section  151  (a)  and  (b) 

7  shall  apply  only  with  respect  to  plan  years  ending  after 

8  December  31,  1973. 

9  SEC.  171.  OFFICE  OF  ADMINISTRATION. 

10  (a)  In  General. — There  is  hereby  established  within 

11  the  Department  of  Labor  an  oflice  to  be  known  as  the  Office 

12  of  Pension  and  Welfare  Plan  Administration.  Such  Office 

13  shall  be  headed  by  an  Assistant  Secretary  of  Labor  who  shall 

14  be  appointed  by  the  President,  by  and  with  the  advice  and 

15  consent  of  the  Senate. 

16  (b)  Duty  of  Secretary  of  Labor—  It  shall  be  the 

17  duty  of  the  Assistant  Secretary  of  Labor  under  the  super- 

18  vision  of  the  Secretary  of  Labor  to  exercise  such  power  and 

19  authority  as  may  be  delegated  to  him  by  the  Secretary  for 

20  the  administration  and  enforcement  of  this  Act. 

21  (c)  Salary  of  Assistant  Secretary. — Paragraph 

22  20  of  section  5315,  title  5,  United  States  Code,  is  amended 

23  by  striking  "(5)  "  and  inserting  in  lieu  thereof  "  (6) 

24  (d)  Transfer  of  Functions.— Such  functions,  books, 

25  records,  and  personnel  of  the  Labor  Management  Services 
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1  Administration  as  the  Secretary  determines  are  related  to  the 

2  administration  of  the  Welfare  and  Pension  Plans  Disclosure 

3  Act  are  hereby  transferred  to  the  Office  of  Pension  and  Wel- 

4  fare  Plan  Administration. 

5  (e)  Cooperative  Enforcement. — In  order  to  avoid 

6  unnecessary  expense  and  duplication  of  functions  among 

7  Government  agencies,  the  Secretaty  may  make  such  arrange- 

8  ments  or  agreements  for  cooperation  or  mutual  assistance 

9  in  the  performance  of  his  functions  under  this  Act  and  the 

10  functions  of  any  agency,  Federal  or  State,  as  he  may  find 

11  to  be  practicable  and  consistent  with  law.  The  Secretary 

12  may  utilize  on  a  reimbursable  basis  the  facilities  or  services 

13  of  any  department,  agency,  or  establishment  of  the  United 

14  States,  or  of  any  State,  including  services  of  any  of  its  em- 

15  ployees,  with  the  lawful  consent  of  such  department,  agency, 

16  or  establishment;  and  each  department,  agency,  or  establish- 

17  ment  of  the  United  States  is  authorized  and  directed  to 

18  cooperate  with  the  Secretary,  and  to  the  extent  permitted 

19  by  law,  to  provide  such  information  and  facilities  as  the 

20  Secretary  may  request  for  his  assistance  in  the  performance 

21  of  his  functions  under  this  Act. 

22  SEC.  172.  AUTHORIZATION  OF  APPROPRIATIONS. 

23  There  are  authorized  to  be  appropriated  such  sums  as 

24  may  be  necessary  to  enable  the  Secretary  of  Labor  to  carry 

25  out  his  functions  and  duties  under  this  Act. 
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1  TITLE  II— PARTICIPATION;  VEST^ 

2  ING;  FUNDING;  CERTAIN 

3  BENEFITS 

4  PART  A— PARTICIPATION 

5  SEC.  201.  MINIMUM  STANDARDS  RELATING  TO  PARTICI- 

6  PATION. 

7  (a)  In  General. — Part  I  of  subchapter  D  of  chapter 

8  1  (relating  to  pension,  etc.,  plans)  is  amended  by  inserting 

9  at  the  end  thereof  the  following  new  subpart : 

10  "Subpart  B— Special  Rules 

"Sec.  410.  Minimum  standards  relating  to  participation. 

11  "SEC.  410.  MINIMUM  STANDARDS  RELATING  TO  PARTICI- 

12  PATION. 

13  "  (a)  Participation. — 

14  "(1)  Maximum  condition— A  trust  shall  not 

15  constitute  a  qualified  trust  under  section  401  (a)  if  the 

16  plan  of  which  it  is  a  part  requires,  as  a  condition  of 

17  participation  in  the  plan,  that  an  employee  have  a 

18  period  of  service  with  the  employer  (including,  to  the 

19  extent  provided  in  regulations  prescribed  by  the  Secre- 

20  tary  or  his  delegate,  a  predecessor  of  the  employer) 

21  extending  beyond  the  later  of — 

22  "  (A)  one  year  of  service,  or 

23  "(B)  the  date  on  which  the  employee  attains 

24  the  age  of  30  years. 
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1  "  (2)  Definitions.— Ear  purposes  of  this  s%bsec- 

2  tion —  ■  f 

3  "(A)  Year  of  service— The  term  'year  of 

4  service'  means  a  calendar,  plan,  or  fiscal  year 

5  (whichever  is  applied  on  a  consistent  basis  under 

6  the  plan)  during  which  the  employee  is  employed 

7  by  the  employer  for  more  than  5  months. 

8  "(B)  Month.— The  term  'month'  means  any 

9  calendar  month  during  which  the  employee  is  em- 

10  ployed  for  at  least  80  hours  of  employment. 

11  "(b)  Eligibility.— 

12  "  ( 1 )  In  general. — A  trust  shall  not  constitute  a 

13  qualified  trust  under  section  401  (a)  unless  the  trust, 

14  or  two  or  more  trusts,  or  the  trust  or  trusts  and  annuity 

15  plan  or  plans  are  designated  by  the  employer  as  con- 

16  stituting  parts  of  a  plan  intended  to  qualify  under  section 

17  401  (a)  which  benefits  either — 

18  "  (A)  70  percent  or  more  of  all  the  employees, 

19  or  80  percent  or  more  of  all  the  employees  who  are 

20  eligible  to  benefit  under  the  plan  if  70  percent  or 

21  more  of  all  the  employees  are  eligible  to  benefit  under 

22  the  plan,  excluding  in  each  case  employees  who  have 

23  not  satisfied  the  minimum  age  and  service  require- 

24  ments,  if  any,  prescribed  by  the  plan  as  a  condition 

25  of  participation,  employees  whose  customary  em- 
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1  ployment  is  for  not  more  than  80  hours  in  any  one 

2  month,  and  employees  whose  customary  employ- 

3  mcnt  is  for  not  more  than  5  months  in  any  calendar, 

4  plan,  or  fiscal  year  (whichever  is  applied  on  a  con- 

5  sistent  basis  under  the  plan) ,  or 

(i  "(B)  such  employees  as  qualify  under  a  clas- 

7  sification  set  up  by  the  employer  and  found  by  the 

8  Secretary  or  his  delegate  not  to  be  discriminatory  in 

9  favor  of  employees  who  are  officers,  shareholders,  or 

10  highly  compensated  employees. 

11  "(2)  Exclusion  of  certain  employees. — For 

12  the  purpose  of  determining  whether  a  trust  constitutes  a 

13  qualified  trust  under  paragraph  ( 1 ) ,  there  shall  be  ex- 

14  eluded  from  consideration — 

15  ".(A)  emplo}'ees  who  are  included  in  a  unit  of 

16  employees  covered  by  an  agreement  which  the  Sec- 

17  retary  or  his  delegate  finds  to  be  a  collective  bar- 

18  gaining  agreement  between  employee  representa- 

19  tives  and  one  or  more  employees,  if  such  agreement 

20  does  not  provide  that  such  employees  are  to  be 

21  included  in  the  plan,  and  if  there  is  evidence  that 

22  retirement  benefits  have  been  the  subject  of  good 

23  faith  bargaining  between  such  employee  representa- 

24  tives  and  such  employer  or  employers,  and 

25  "(B)   employees  who  are  nonresident  aliens 
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1  who  have  no  earned  income  (within  the  meaning 

2  of  section  911  (b) )  from  sonrces  within  the  United 

3  States  (within  the  meaning  of  section  861  (a)  (3)  ) . 

4  "(3)  Affiliated  groups  of  employes— For 

5  purposes  of  this  subsection,  section  401(a)  (4),  and 

6  section  411,  all  employees  of  all  corporations  that  are 

7  members  of  a  controlled  group  of  corporations  (within 

8  the  meaning  of  section  1563  (a) )  shall  be  deemed  to  be 

9  employed  by  a  single  employer." 

10  (b)  Conforming  Amendments  — 

11  (1)  Section  401(a)   (relating  to  requirements  for 

12  qualification)  is  amended  by — 

13  (A)  striking  out  paragraph  (3)  and  inserting 

14  in  lieu  thereof : 

15  "  (3)  if  the  plan  of  which  such  trust  is  a  part  meets 

16  the  requirements  of  section  410  (relating  to  minimum 

17  standards  relating  to  participation)  ;  and",  and 

18  (B)  striking  out  "paragraph  (3)  (B)  or  (4)" 

19  in  paragraph    (5)   and  inserting  in  lieu  thereof 

20  "paragraph  (4)  or  section  410  (b)  (without  regard 

21  to  paragraph  (1)  (A)  thereof)". 

22  (2)  Section  406(b)  (1)    (relating  to  certain  em- 

23  ployees  of  foreign  subsidiaries)  is  amended  by  striking 

24  out  "paragraphs  (3)  (B)  and  (4)  of  section  401(a)" 

25  and  inserting  in  lieu  thereof  "paragraph  (4)  of  section 
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1  401  (a)  and  subsection  (b)  of  section  410  (without  re- 

2  gard  to  paragraph  (1)  (A)  thereof)". 

3  (3)  Section  407(b)  (1)    (relating  to  certain  em- 

4  ployees  of  domestic  subsidiaries  engaged  in  business  out- 

5  side  the  United  States)  is  amended  by  striking  out  "para- 

6  graphs  (3)  (B)  and  (4)  of  section  401(a)"  and  in- 

7  serting  in  lieu  thereof  "paragraph  (4)  of  section  401  (a) 

8  and  subsection  (b)  of  section  410  (without  regard  to 

9  paragraph  (1)  (A)  thereof)". 

10  (c)  Cleeical  Amendment. — Part  I  of  subchapter  D 


11  of  chapter  1  is  amended  by  inserting  after  the  heading  and 

12  before  the  table  of  sections  the  following : 


"Subpart  A.  General  Rule. 
"Subpart  B.  Special  Rules. 

13  "Subpart  A— General  Rule". 

14  (d)  Effective  Date. — 

15  (1)  Except  as  provided  in  paragraph   (2),  the 

16  amendments  made  by  this  section  shall  apply  to  plan 

17  years  beginning  after  the  date  of  enactment  of  this  Act. 

18  (2)  In  the  case  of  a  plan  in  existence  on  the  date 

19  of  enactment  of  this  Act,  the  amendments  made  by  this 

20  section  shall  apply — 

21  (A)  to  plan  years  beginning  after  December 

22  31,  1975,  or 

23  (B)  if  later  (in  the  case  of  a  plan  maintained 
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1  pursuant  to  an  agreement  which  the  Secretary  of 

2  the  Treasury  finds  to  be  a  collective-bargaining 

3  agreement  between  employee  representatives  and 

4  one  or  more  employers) .  to  plan  years  beginning 

5  after  the  earlier  of — 

6  (i)  the  date  on  which  the  agreement  ter- 

7  minates  (detennined  without  regard  to  any  ex- 

8  tension  thereof  agreed  to  after  the  date  of  enact- 

9  ment  of  this  Act) ,  or 

10  (ii)  December  31,  1980. 

11  PART  B— VESTING 

12  SEC.  221.  MINIMUM  STANDARDS  RELATING  TO  VESTING. 

13  (a)  In  General. — Subpart  B  of  part  I  of  subchapter 


14  D  of  chapter  1  (relating  to  special  rules),  as  added  by  sec- 

15  tion  201  of  this  Act,  is  amended  by  inserting  after  section 

16  410  the  following  new  section: 

17  "SEC.  411.  MINIMUM  STANDARDS  RELATING  TO  VESTING. 

18  "(a)  General  Rule.— Except  as  provided  in  sub- 

19  section  (c) ,  a  trust  shall  not  constitute  a  qualified  trust 

20  under  section  401  (a)  unless  the  plan  of  which  such  trust 

21  is  a  part  satisfies  the  requirements  of  paragraphs  (1)  and 

22  (2). 

23  "  ( 1 )  Employee  contributions.— A  plan  satisfies 

24  the  requirements  of  this  paragraph  if,  under  the  plan, 
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1  an  employee's  rights  in  his  accrued  benefit  derived  from 

2  his  own  contributions  are  nonforfeitable. 

3  "(2)  Employee  contributions  — 

4  "(a)    nonfobfeitable    peecentage. — a 

5  plan  satisfies  the  requirements  of  this  paragraph  if, 

6  under  the  plan,  after  5  years  of  service  (3  of  which 

7  are  consecutive)  with  an  employer,  an  employee 

8  has  a  right  to  a  percentage  of  his  accrued  benefit 

9  derived  from  employer  contributions  which  is  non- 
10  forfeitable  other  than  by  reason  of  death.  The  per- 


centage shall  not  be  less  than  the  percentage  deter- 
mined under  the  following  table : 


Nonforfeitable 

"Years  of  service  percentage 

5   25 

6   30 

7   35 

8   40 

9   45 

10  -   50 

11   60 

12   70 

13   80 

14  .  .   90 

15  or  more   100 

13  "(B)  Yeae  of  seevice. — For  purposes  of  this 

14  paragraph,  the  term  'year  of  service  with  the  em- 

15  ployer'  means — 

16  "  (i)  with  respect  to  plan  years  ending 

17  before  January  1,  1982,  a  year  in  which  an 

18  employee  is  employed  more  than  a  number  of 
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1  months  (for  not  less  than  a  number  of  hours 

2  in  each  such  month)  prescribed  in  regulations 

3  promulgated  by  the  Secretary  or  his  delegate 

4  after  consultation  with  the  Secretary  of  Labor, 

5  and  shall  include  service  with  a  predecessor  of 

6  the  employer  to  the  extent  provided  in  regula- 

7  tions  prescribed  by  the  Secretary  or  his  dele- 

8  gate;  and 

9  "  (ii)  with  respect  to  plan  years  ending 

10  after  December  31,  1981,  any  calendar,  plan, 

11  or  fiscal  year  (whichever  is  applied  on  a  con- 

12  sistent  basis  under  the  plan)  in  which  an  em- 

13  ployee  is  employed  for  more  than  5  months  (if 

14  he  is  employed  at  least  80  hours  in  each  of  such 

15  5  months)  in  such  year  with  the  employer  who 

16  adopted  the  plan  (including,  to  the  extent  pro- 

17  vided  in  regulations  prescribed  by  the  Secre- 

18  tary  or  his  delegate,  a  predecessor  of  the 

19  employer) . 

20  "(C)   Tenth  yeae  vesting  foe  ceetain 

21  plans. — Paragraph  (A)  shall  not  apply  to  a  trust 

22  which  meets  the  requirements  of  section  401  (a) 

23  and  is  exempt  from  tax  under  section  501  (a)  or  a 

24  plan  which  meets  the  requirements  of  section  404 

25  (b)  (2) ,  if  such  trust  or  plan  was  in  existence  and 
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1  met  such  requirements  on  the  date  of  enactment 

2  of  the  Retirement  Income  Security  for  Employees 

3  Act  if  the  plan  of  which  such  trust  is  a  part,  or  such 

4  plan,  provides  on  and  after  such  date  that  each  em- 

5  ployee's  rights  to  or  derived  from  employer  contri- 

6  butions  become  completely  nonforfeitable  (other 

7  than  by  reason  of  death)  no  later  than  the  end  of 

8  the  tenth  year  of  service  of  the  employee  with  the 

9  employer  who  maintains  the  plan. 

10  "(D)  Special  etjles.— For  purposes  of  de- 
ll termining  the  nonforfeitable  percentage — 

12  "  (i)  no  year  of  service  which  begins  more 

13  than  5  years  prior  to  the  beginning  of  the  year 

14  in  which  an  employee  is  first  eligible  to  par- 

15  ticipate  in  the  plan  shall  be  considered,  unless 

16  with  respect  to  such  year,  the  employee  makes 

17  contributions  under  the  plan  or  the  employer 

18  makes  contributions  under  the  plan  on  behalf 

19  of  such  employee, 

20  "  (ii)  years  of  service  shall  include  any 

21  years  beginning  on  or  after  the  date  the  plan 

22  was  first  effective,  and 

23  "  (iii)  years  of  service  beginning  prior  to 

24  the  enactment  of  the  Retirement  Income  Se- 

25  curity  for  Employees  Act  and  on  or  after 
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1  the  date  on  which  the  plan  was  first  effective 

2  (or  any  amendment  thereto  was  first  effective) 

3  shall  be  considered. 

4  "(b)  Definitions  and  Rules  Relating  to  Ac- 

5  crued  Benefits  — 

6  "  ( 1 )  Employee's  accrued  benefit. — 

7  "  (A)    In  general— For  purposes  of  this 

8  section,  an  employee's  accrued  benefit  as  of  any 

9  applicable  date  is — 

10  "(i)  in  the  case  of  a  defined  benefit  plan, 

11  except  as  provided  under  paragraph  (3),  the 

12  annual  benefit  commencing  at  normal  retire- 

13  ment  age  to  which  he  would  be  entitled  under 

14  '  the  plan  as  in  effect  on  such  date  if  he  continued 

15  to  earn  annually  until  normal  retirement  age  the 

16  same  rate  of  compensation  upon  which  his 

17  benefits  would  be  computed  under  the  plan,  de- 

18  termined  as  if  he  had  attained  normal  retire- 

19  ment  age  on  the  applicable  date,  multiplied  by 

20  a  fraction,  the  numerator  of  which  is  the  total 

21  number  of  his  years  of  active  participation  in 

22  the  plan  (including,  to  the  extent  provided  in 

23  regulations  prescribed  by  the  Secretary  or  his 

24  delegate,  a  predecessor  plan)  as  of  such  date, 

25  and  the  denominator  of  which  is  the  total  num- 


1293 


23 

1  ber  of  years  he  would  have  actively  participated 

2  in  such  plan  as  of  normal  retirement  age  if  he 

3  had  continued  to  be  an  active  participant  in  the 

4  plan  until  attaining  such  age,  or 

5  "  (ii)  in  the  case  of  a  plan  other  than  a 
q                   defined  benefit  plan,  the  balance  of  the  account 

7  or  accounts  for  such  employee  as  of  that  date. 

8  "(B)   Limitation— The  numerator  of  the 

9  fraction  referred  to  in  subparagraph  (A)  (i)  shall 

10  not  exceed  the  denominator. 

11  "(C)  Defined  benefit  plans  generally. — 

12  In  the  case  of  a  defined  benefit  plan  which  permits 

13  voluntary  employee  contributions,  the  portion  of  an 

14  employee's  accrued  benefit  derived  from  such  con- 

15  tributions  shall  be  treated  as  an  accrued  benefit  de- 

16  rived  from  employee  contributions  under  a  plan 

17  other  than  a  defined  benefit  plan. 

18  "  (D)  Certain  insured  defined  benefit 

19  plans. — In  the  case  of  a  defined  benefit  plan  which 

20  is  funded  exclusively  by  the  purchase  of  individual 

21  insurance  contracts,  an  employee's  accrued  bene- 

22  fit  at  any  date  shall  be  equal  to  the  benefit  which 

23  might  be  purchased  by  the  cash  surrender  value  of 

24  the  policy  on  the  applicable  date.  An  employee's 

25  accrued  benefit  under  such  a  plan  shall  not  be  de- 
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1  termined  under  this  subparagraph  unless  the  plan 

2  satisfies  the  requirements  of  paragraphs  ( 1 )  through 

3  (6)  of  section  4971  (e)  (relating  to  certain  insured 

4  plans) . 

5  "(E)  Variable  annuity  plans.— In  the 

6  case  of  a  variable  annuity  plan,  an  employee's  ac- 

7  crued  benefit  at  any  date  shall  be  determined  in  ac- 

8  cordance  with  regulations  prescribed  by  the  Sec- 

9  retary  or  his  delegate. 

10  "(2)  Allocation  of  accbued  benefit  be- 

11  tween  employee  and  employee  contbibutions. — 

12  Tor  purposes  of  this  section,  an  employee's  accrued  bene- 

13  fit  derived  from  employer  contributions  as  of  any  ap- 

14  plicable  date  is  the  excess  of  the  accrued  benefit  deter- 

15  mined  under  paragraph  (1)  for  such  employee  as  of 

16  such  applicable  date  over  the  amount  of  the  accrued 

17  benefit  derived  from  contributions  made  by  such  em- 

18  ployee  as  of  such  date.  In  the  case  of  a  plan  other  than  a 

19  defined  benefit  plan,  the  amount  of  accrued  benefit  de- 

20  rived  from  contributions  made  by  an  employee  is  the 

21  balance  of  the  employee's  separate  account  consisting 

22  only  of  his  contributions  and  the  income,  expenses,  gains, 

23  and  losses  attributable  thereto  or,  if  a  separate  account 

24  is  not  maintained  with  respect  to  an  employee's  contribu- 

25  tions  under  such  a  plan,  is  an  amount  which  bears  the 
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1  same  ratio  to  his  total  accrued  benefits  as  the  total  amount 

2  of  the  employee's  contributions  (less  withdrawals)  bears 

3  to  the  sum  of  such  contributions  (less  withdrawals)  and 

4  the  contributions  made  on  his  behalf  by  the  employer 

5  (less  withdrawals) .  In  the  case  of  a  defined  benefit  plan 

6  providing  an  annual  benefit  in  the  form  of  a  single  life 

7  annuity  commencing  at  normal  retirement  age  without 

8  ancillary  benefits,  the  amount  of  the  accrued  benefit  de- 

9  rived  from  contributions  made  by  an  employee  as  of  any 

10  applicable  date  is  the  annual  benefit  equal  to  the  em- 

11  ployee's  accumulated  contributions  multiplied  by  the  ap- 

12  propriate  conversion  factor.  For  purposes  of  the  preceJ- 

13  ing  sentence,  the  term  'appropriate  conversion  factor' 

14  means  the  factor  necessary  to  convert  an  amount  equal  to 

15  the  accumulated  contributions  to  a  single  life  annuity 

16  commencing  at  normal  retirement  age  and  shall  be  10 

17  percent  for  a  normal  retirement  age  of  65  years.  For 

18  other  normal  retirement  ages  the  conversion  factor  shall 

19  be  determined  in  accordance  with  regulations  prescribed 

20  by  the  Secretary  or  his  delegate.  For  purposes  of  this 

21  paragraph,  the  term  'accumulated  contributions'  means 

22  the  total  of— 

23  "  (A)  all  mandatory  contributions  made  by  the 

24  employee, 

25  "(B)  interest  (if  any)  under  the  plan  to  the 

25-028  O  -  76  -  vol.  1-85 
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1  end  of  the  last  plan  year  to  which  subsection  (a) 

2  (2)  does  not  apply  (by  reason  of  the  applicable 

3  effective  date) ,  and 

4  "(C)  interest  on  the  sum  of  the  amounts  de- 

5  termined  under  subparagraphs  (A)  and  (B)  com- 

6  pounded  annually  at  the  rate  of  5  percent  per 

7  annum  from  the  beginning  of  the  first  plan  year  to 

8  which  subsection  (a)  (2)  applies  (by  reason  of 

9  the  applicable  effective  date)   to  the  date  upon 

10  which  the  employee  would  attain  normal  retirement 

11  age. 

12  The  accrued  benefits  derived  from  contributions  made 

13  by  an  employee  shall  not  exceed  the  accrued  benefits 

14  determined  under  paragraph  ( 1 ) .  The  Secretary  or  his 

15  delegate  is  authorized  to  adjust  by  regulation  the  con- 

16  version  factor,  the  rate  of  interest  described  in  subpara- 

17  graph  (C) ,  or  both,  from  time  to  time  as  he  may  deem 

18  necessary.  The  rate  of  interest  shall  bear  the  relation- 

19  ship  to  5  percent  which  the  Secretary  or  his  delegate 

20  determines  to  be  comparable  to  the  relationship  which 

21  the  long-term  money  rates  and  investment  yields  for  the 

22  last  10  calendar  year  period  ending  at  least  12  months 

23  prior  to  the  beginning  of  the  plan  year  bear  to  the  long- 

24  term  money  rates  and  investment  yields  for  the  10  cal- 

25  endar  year  period  1964  through  1973.  No  such  adjust- 
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1  ment  shall  be  effective  for  a  plan  year  beginning  before 

2  the  expiration  of  1  year  after  such  adjustment  is  deter- 

3  mined  and  published.  For  purposes  of  this  paragraph, 

4  the  term  'mandatory  contributions'  means  amounts  ac- 

5  tually  contributed  to  the  plan  by  the  employee  which 

6  are  required  as  a  condition  of  employment,  as  a  condi- 

7  tion  of  participation  in  such  plan,  or  as  a  condition  of 

8  obtaining  benefits  under  the  plan  attributable  to  em- 

9  ployer  contributions. 

10  "(3)  For  purposes  of  this  section,  in  the  case  of 

H  any  defined  benefit  plan,  if  an  employee's  accrued 

12  benefit  is  to  be  determined  as  an  amount  other  than 

13  an  annual  benefit  commencing  at  normal  retirement  age, 

14  or  if  the  amount  of  accrued  benefit  derived  from  contri- 

15  butions  made  by  an  employee  is  to  be  determined  with 

16  respect  to  a  benefit  other  than  an  annual  benefit  in  the 

17  form  of  a  single  life  annuity  commencing  at  normal  re- 

18  tirement  age  without  ancillary  benefits,  the  employee's 

19  accrued  benefit,  or  the  amount  of  accrued  benefit  derived 
20*  from  contributions  made  by  an  employee,  as  the  case 

21  may  be,  shall  be  the  actuarial  equivalent  of  such  benefit 

22  or  amount  determined  under  paragraph  (1)  or  (2) . 

23  "(c)  Special  Rules  — 

24  "(1)   Prohibited  DiscRiMiNATioN.-^Subsection 

25  (a)  shall  not  apply  to  benefits  which  may  not  be  pro- 
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1  vided  for  designated  employees  in  the  event  of  early 

2  termination  of  the  plan  under  provisions  adopted  to 

3  preclude  discrimination  prohibited  by  section  401  (a) 

4  (4). 

5  "(2)  Class  year  plans— The  requirements  of 

6  subsection  (a)  (2)  shall  be  deemed  to  be  satisfied  in  the. 

7  case  of  a  class  year  plan  if  such  plan  provides  that  100 

8  percent  of  each  employee's  rights  to  or  derived  from  the 

9  contributions  of  the  employer  on  his  behalf  with  respect 

10  to  any  plan  year  are  nonforfeitable  not  later  than  the 

11  end  of  the  fifth  plan  year  following  the  plan  year  for 

12  which  such  contributions  were  made  (within  the  mean- 

13  ing  of  section  404  (a)  (6) ) .  For  purposes  of  this  section, 

14  the  term  'class  year  plan'  means  a  profit-sharing  or  stock 

15  bonus  plan  which  provides  for  the  separate  nonforfeit- 

16  ability  of  employees  rights  to  or  derived  from  the  con- 

17  tributions  of  each  plan  year. 

18  "(3)  Voluntary  withdrawals  from  certain 

19  plans. — A  trust  which  is  a  part  of  a  plan  to  which 

20  employees  make  mandatory  contributions  (within  the 

21  meaning  of  subsection  (b)  (2))  shall  riot  be  disqualified 

22  under  this  section  merely  because  an  employee's  rights 

23  to  his  accrued  benefit  derived  from  employer  contribu- 

24  tions  under  the  plan  (or  employer  contributions  for  a 

25  particular  plan  year,  in  the  case  of  a  class  year  plan) 
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1  are  forfeitable  if,  by  reason  of  his  separation  from  the 

2  service  or  termination  of  his  active  participation  in  the 

3  plan,  he  voluntarily  withdraws  all  or  part  of  the  man- 

4  datory  contributions  made  by  him  (or  all  or  a  part  of 

5  the  mandatory  contributions  made  by  him  for  that  par- 

6  ticular  plan  year,  in  the  case  of  a  class  year  plan) . 

7  "(4)  Termination  or  partial  termination.— - 

8  Notwithstanding  the  provisions  of  subsection   (a),  a 

9  trust  shall  not  constitute  a  qualified  trust  under  section 

10  401  (a)  unless  the  plan  of  which  such  trust  is  a  part  pro- 

11  vides  that,  upon  its  termination  or  partial  termination, 

12  the  rights  of  all  employees  to  benefits  accrued  to  the  date 

13  of  such  termination  or  partial  termination,  to  the  extent 

14  then  funded,  or  the  amounts  credited  to  the  employees' 

15  accounts,  are  nonforfeitable.  This  paragraph  shall  not 

16  apply  to  benefits  or  contributions  which,  under  provi- 

17  sions  of  the  plan  adopted  to  preclude  the  discrimination 

18  prohibited  by  section  401  (a)  (4) ,  may  not  be  used  for 

19  designated  employees  in  the  event  of  early  termination  of 

20  the  plan. 

21  "(5)  Discrimination.— A  plan  shall  not  be 

22  deemed  to  have  satisfied  the  requirements  of  section 

23  401  (a)  (4)  merely  because  it  satisfies  the  requirements 

24  of  this  section. 

25  "(d)   RECORDKEEPING  REQUIREMENTS/*-^  f\ 
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1  "(1)  Single  employee  plan.— Except  as  pro- 

2  vided  by  paragraph  (2),  every  employer  shall,  in  ac- 

3  cordance  with  regulations  prescribed  by  the  Secretary  or 

4  his  delegate,  maintain  records  with  respect  to  each  of  his 

5  employees  sufficient  to  determine  the  benefits  due  or 

6  which  may  become  due  to  such  employees. 

7  "(2)  More  than  one  employer.— If  more  than 

8  one  employer  adopts  a  plan,  each  such  employer  shall,  in 

9  accordance  with  regulations  prescribed  by  the  Secretary 

10  or  his  delegate,   furnish  to  the  plan  administrator 

11  (within  the  meaning  of  section  501  (g)  (11)  of  the  Re- 

12  tirement  Income  Security  for  Employees  Act)  the  in- 

13  formation  necessary  for  the  administrator  to  maintain 

14  the  records  required  by  paragraph  ( 1 ) .  Such  adminis- 

15  trator  shall  maintain  the  records  required  by  paragraph 

16  (1). 

17  "(e)  Cross  References.— 

"For  penalty  for  failure  to  meet  requirements  of  sub- 
section (a)(2)(A),  see  section  4973. 

"For  penalty  for  failure  to  furnish  the  information  or 
maintain  the  records  required  under  this  section,  see  sec- 
tion 6690.". 

18  (b)  Penalty  for  Failure  To  Furnish  Informa- 

19  tton. — Subchapter  B  of  chapter  68  (relating  to  assessable 

20  penalties)  is  amended  by  adding  at  the  end  thereof  the 

21  following  new  section : 
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1  "SEC.  6690.  FAILURE    TO    FURNISH    INFORMATION  OR 

2  MAINTAIN  RECORDS. 

3  "  (a)  Civil  Penalty. — If  any  person  who  is  required, 

4  under  section  411,  to  furnish  information  or  maintain  records 

5  for  an  employee  fails  to  comply  with  such  requirement  he 

6  shall  pay  a  penalty  of  $10  for  each  employee  with  respect  to 

7  whom  such  failure  occurs,  unless  it  is  shown  that  such  failure 

8  is  due  to  reasonable  cause. 

9  "(b)  Deficiency  Proceduees  Not  To  Apply.— 

10  Subchapter  B  of  chapter  63  (relating  to  deficiency  proce- 

11  dures  for  income,  estate,  gift,  and  certain  excise  taxes)  shall 

12  not  apply  to  the  assessment  or  collection  of  any  penalty  im- 

13  posed  by  subsection  (a) .". 

14  (c)  Comparability  of  Plans— Section  401  (a)  (re- 

15  lating  to  qualified  pension,  etc.,  plans)  is  amended  by  adding 

16  at  the  end  of  paragraph  (5)  the  following:  "For  purposes 

17  of  determining  whether  two  or  more  plans  of  an  employer 

18  satisfy  the  requirements  of  paragraph  (4)  when  considered 

19  as  a  single  plan,  if  the  amount  of  contributions  on  behalf  of 

20  the  employees  allowed  as  a  deduction  under  section  404  for 

21  the  taxable  year  with  respect  to  such  plans,  taken  together, 

22  bears  a  uniform  relationship  to  the  total  compensation,  or  the 

23  basic  or  regular  rate  of  compensation,  of  such  employees,  the 

24  plans  shall  not  be  considered  discriminatory  merely  because 

25  the  rights  of  employees  to,  or  derived  from,  the  employer 
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1  contributions  under  the  separate  plans  do  not  become  nonfor- 

2  feitable  at  the  same  rate.  For  purposes  of  determining 

3  whether  two  or  more  plans  of  an  employer  satisfy  the  require- 

4  ments  of  paragraph  (4)  when  considered  as  a  single  plan,  if 

5  the  employees'  rights  to  benefits  under  the  separate  plans  do 

6  not  become  nonforfeitable  at  the  same  rate,  but  the  levels  of 

7  benefits  provided  by  the  separate  plans  satisfy  the  require- 

8  ments  of  regulations  prescribed  by  the  Secretary  or  his  dele- 

9  gate  to  take  account  of  the  differences  in  such  rates,  the  plans 

10  shall  not  be  considered  not  to  satisfy  the  requirements  of 

11  paragraph  (4)  merely  because  of  the  differences  in  such 

12  rates.". 

13  (d)  Conforming  Amendment. — Paragraph  (7)  of 

14  section  401  (a)  (relating  to  requirements  for  qualification)  is 

15  amended  to  read  as  follows : 

16  "(7)  A  trust  shall  not  constitute  a  qualified  trust 

17  under  this  section  unless  the  plan  of  which  such  trust  is 

18  a  part  meets  the  requirements  of  section  411  (relating  to 

19  vesting) .". 

20  (e)  Clerical  Amendments. — 

21  (1)  The  table  of  sections  for  subpart  B  of  part  I 

22  of  subchapter  D  of  chapter  1,  as  added  by  section  201,  is 

23  amended  by  inserting  at  the  end  thereof  the  following 

24  new  item: 

"Sec.  411.  Minimum  standards  relating  to  vesting.". 
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1  (2)  The  table  of  sections  for  subchapter  B  of  chap- 

2  ter  68  is  amended — 

3  (A)  by  striking  out  the  item  relating  to  the 

4  section  captioned  "Assessable  penalties  with  respect 

5  to  information  required  to  be  furnished  under  sec- 

6  tion  7654"  and  inserting  in  lieu  thereof : 

"Sec.  6688.  Assessable  penalties  with  respect  to  information 
required  to  be  furnished  under  section  7654.", 

7  and 

8  (B)  by  inserting  at  the  end  thereof  the  follow- 

9  ing  new  item: 

"Sec.  6690.  Failure  to  furnish  information  or  maintain 
records.". 

10  (3)  Subchapter  B  of  chapter  68  is  amended  by 

11  striking  out  the  heading  of  the  section  immediately  pre- 

12  ceding  section  6689  and  inserting  in  lieu  thereof: 

13  "SEC.  6688.  ASSESSABLE  PENALTIES  WITH  RESPECT  TO 

14  INFORMATION     REQUIRED     TO    BE  FUR- 

15  NISHED  UNDER  SECTION  7654.". 

16  (f)  Effective  Dates. — 

^  (1)  Except  as  provided  in  paragraphs  (2),  (3), 

18  and  (4),  the  amendments  made  by  this  section  shall 
apply  to  plan  years  beginning  after  the  date  of  enact- 

20  ment  of  this  Act. 

21  (2)  In  the  case  of  a  plan  (other  than  a  plan  de- 

22  scribed  in  paragraph  (3)  )  in  existence  on  the  date  of 
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1  enactment  of  this  Act,  the  amendments  made  by  this 

2  section  shall  apply  to  plan  years  beginning  after  De- 

3  cember  31,  1975;  however,  if  the  Secretary  of  Labor 

4  determines  that  the  application  of  any  or  all  of  such 

5  amendments  to  a  plan  for  those  plan  years  would  create 

6  substantial  economic  hardship  for  that  plan  and  certifies 

7  his  determination  to  the  Secretary  of  the  Treasury  before 

8  that  date,  the  amendments  made  by  this  section  with 

9  respect  to  which  the  Secretary  of  Labor  makes  such 

10  determination  shall  apply  only  to  plan  years  of  that 

11  plan  beginning  after  December  31  of  a  year  not  later 

12  than  1981  determined  by  the  Secretary  of  Labor  and 

13  certified  to  the  administrator  of  the  plan  and  to  the 

14  Secretary  of  the  Treasury.  For  purposes  of  this  para- 

15  graph  the  term  "substantial  economic  hardship"  in- 

16  eludes,  but  is  not  limited  to,  a  finding  by  the  Secretary 

17  that— 

18  (A)  there  is  a  substantial  risk  that,  if  such 

19  amendment  or  amendments  apply  to  the  plan  with- 

20  out  any  extension,  the  voluntary  continuation  of 

21  the  plan  will  be  unlikely ; 

22  (B)  the  plan  will  be  unable  to  discharge  its 

23  contractual  obligations  for  the  payment  of  benefits; 

24  or 

25  (C)  application  of  the  amendments  to  the  plan 
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1  without  an  extension  is  likely  to  cause  a  substantial 

2  reduction  in  the  number  of  plan  participants  or  per- 

3  sons  employed  by  the  employer  or  employers  con- 

4  tributing  to  or  under  the  plan. 

5  Benefits  under  a  plan  may  not  be  increased  by  amend- 

6  ment  if  an  extension  under  this  paragraph  is  in  effect 

7  with  respect  to  the  plan  on  the  effective  date  of  amend- 

8  ment.  If  a  plan  is  amended  in  violation  of  the  provisions 

9  of  this  paragraph,  any  such  extension  shall  not  apply 

10  to  plan  years  beginning  after  the  plan  year  in  which 

11  such  amendment  becomes  effective. 

12  (3)  The  amendments  made  by  this  section  shall 

13  apply  to  plan  years  beginning  after  December  31,  1980, 

14  in  the  case  of  a  plan  established  and  maintained  by  the 

15  United  States  or  a  State  or  political  subdivision  thereof, 

16  the  District  of  Columbia,  or  an  agency  or  instrumentality 

17  of  the  United  States  or  of  a  State  or  a  political  subdivi- 

18  sion  thereof,  or  of  the  District  of  Columbia. 

19  SEC.  222.  CERTAIN  NONQUALIFIED  PLANS. 

20  (a)  General  Rule. — Section  404  (relating  to  deduc- 

21  tion  for  contributions  to  an  employee's  trust,  etc.)  is 

22  amended — 

23  (1)  by  inserting  in  subsection  (a)  (5)  "or  sub- 

24  section  (g) ,"  after  "or  3,",  and 
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1  (2)  by  inserting  at  the  end  thereof  the  following 

2  new  subsection: 

3  "  (g)  Certain  Plans.— No  deduction  shall  be  allowed 


4  under  this  section  for  a  contribution  by  an  employer  to  a  trust 

5  created  or  organized  in  the  United  States  which  is  not  a  trust 

6  described  in  section  401  (a)  (or  a  contribution  to  or  under 

7  a  plan  which  does  not  satisfy  the  requirements  of  subsection 

8  (a)  (2) )  if  the  plan  of  which  such  trust  is  a  part  (or  such 

9  plan)  — 


10  "(1)    is  established  under  a  written  governing 

11  instrument, 

12  "(2)  provides  a  determinable  retirement  benefit 

13  for  an  employee  or  his  beneficiaries  which  is  not  re- 

14  quired,  under  the  plan,  to  be  paid  in  full  to  the  employee 

15  or  his  beneficiaries  within  5  years  after  such  benefit 

16  accrues,  and 

17  "  ( 3 )  in  the  case  of  a  plan  of  an  employer  which  is 

18  a  corporation,  provides  for  the  deferral  of  compensation 

19  of  any  employee  who — 

20  "(A)  is  not  an  officer  of  such  corporation,  and 

21  "  (B)  owns  (or  is  considered  as  owning  (with- 

22  in  the  meaning  of  section  1563  (e) ) )  stock  possess- 

23  hig  less  than  5  percent  of  the  total  combined  voting 

24  power.". 

25  (b)  Effective  Date. — The  amendments  made  by  this 
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1  section  shall  apply  for  taxable  years  beginning  after  Decem- 

2  ber31,  1975. 

3  PART  C— FUNDING 

4  SEC.  241.  MINIMUM  STANDARDS  RELATING  TO  FUNDING. 

5  (a)  Excise  Tax  on  Failure  To  Meet  Minimum 

6  Funding  Standard. — Subtitle  D  (relating  to  miscellaneous 

7  excise  taxes)  is  amended  by  adding  at  the  end  thereof  the 

8  following  new  chapter: 

9  "CHAPTER  44— QUALIFIED  PENSION,  ETC., 

10  PLANS 

"Sec.  4971.  Minimum  standards  relating  to  funding. 
"Sec.  4972.  Taxes  on  failure  to  meet  minimum  funding 
standard. 

"Sec.  4973.  Taxes  on  failure  to  meet  minimum  vesting 
standard. 

11  "SEC.  4971.  MINIMUM  STANDARDS  RELATING  TO  FUND- 

12  ING. 

13  "(a)  Geneeal  Rule. — This  section  applies  to  a  plan 

14  to  which  part  I  of  subchapter  D  of  chapter  1  applies,  which— 

15  "(1)  has  satisfied  (or  has  been  determined  by  the 

16  Secretary  or  his  delegate  to  have  satisfied)  the  require^ 

17  ments  of  section  404  (a)  (2) ,  or 

18  "(2)  includes  a  trust  which  has  qualified  (or  has 

19  been  determined  by  the  Secretary  or  his  delegate  to  have 

20  qualified)  under  section  401  (a) . 

21  A  plan  to  which  this  section  applies  shall  have  satisfied  the 

22  minimum  funding  standard  provided  by  this  subsection  for  a 


1308 
38 

1  plan  year  at  the  end  of  which  the  plan  does  not  have  an  ac- 

2  cumulated  funding  deficiency.  For  purposes  of  this  section 

3  and  section  4972,  the  term  'accumulated  funding  deficiency' 

4  means  (except  in  the  case  of  a  plan  described  in  subsection 

5  (g) )  the  excess  of  the  total  charges  to  the  funding  stand- 

6  ard  account  for  all  plan  years  over  the  total  credits  to  such 

7  account  for  such  years. 


8  "(b)  Funding  Standard  Account  — 

9  "(1)  Account  required —Each  plan  to  which 

10  this  section  applies  shall  establish  and  maintain  a  fund- 

11  ing  standard  account.  Such  account  shall  be  credited 

12  and  charged  solely  as  provided  in  this  section. 

13  "(2)  Charges  to  account.— For  a  plan  year, 

14  the  funding  standard  account  shall  be  charged  with  the 

15  amount  described  in  subsection  (e)   (if  applicable),  or 

16  the  sum  of — 

17  "  (A)  the  normal  cost  of  the  plan  for  the  plan 

18  year, 

19  "(B)  the  amounts  necessary  to  amortize  in 

20  not  less  than  equal  annual  installments  (computed 

21  on  the  basis  of  plan  years)  

22  "(i)  the   initial   unfunded   past  service 

23  liability  under  the  plan,  over  a  period  of  30 

24  plan  years   (or  the  period  determined  under 

25  subsection  (d)  (2))  until  fully  amortized, 
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1  "  (ii)  separately,  with  respect  to  each  plan 

2  year,  the  net  increase   (if  any)  in  unfunded 

3  past  service  liability  under  the  plan  arising 

4  from  plan  amendments  adopted  in  such  year  (if 

5  as  a  result  of  such  plan  amendments  the  net 

6  unfunded  past  service  liability  under  the  plan 

7  for  such  year  increases  by  5  percent  or  more) , 

8  over  a  period  of  30  plan  years,  until  fully 

9  amortized, 

10  "  (iii)  the  net  experience  loss  (if  any)  for 

11  each  plan  year,  over  the  lesser  of  a  period  of 

12  15  plan  years  or  of  a  number  of  years  equal 

13  to  the  average  remaining  service  life  of  partic- 

14  ipants  in  the  plan  at  the  end  of  such  plan  year, 

15  until  fully  amortized,  and 

16  "  (iv)  separately,  with  respect  to  each  plan 

17  year,  the  net  increase   (if  any)   in  unfunded 

18  past  service  liability  under  the  plan  arising 

19  from  plan  amendments  adopted  in  such  year 

20  (other  than  net  increases  required  to  be  amor- 

21  tized  under  clause  (ii)  )  over  the  lesser  of  a 

22  period  of  15  plan  years  or  of  a  number  of  years 

23  equal  to  the  average  remaining  service  life  of 

24  participants  in  the  plan  at  the  end  of  such  plan 

25  year,  until  fully  amortized,  and 
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1  "(C)   the  amount  necessary  to  amortize  in 

2  equal  payments  each  waived  funding  deficiency 

3  (within  the  meaning  of  subsection  (d) )  for  each 

4  prior  plan  year  over  a  period  of  10  plan  years,  un- 

5  til  fully  amortized. 

6  For  purposes  of  subparagraph   (B),  in  the  case  of 

7  a  plan  in  existence  on  the  effective  date  of  this  section, 

8  the  initial  unfunded  past  service  liability  under  the  plan 

9  shall  be  an  amount  equal  to  the  unfunded  past  service 

10  liability  on  such  date. 

11  "(3)  Ceedits  to  account— For  a  plan  year, 

12  the  funding  standard  account  of  a  plan  shall  be  credited 

13  with  the  sum  of — 

14  "  (A)  the  amount  considered  contributed  by  the 

15  employer  to  or  under  the  plan  (within  the  meaning 

16  of  section  404(a)  (6)  )  for  the  plan  year, 

17  "  (B)   the  amount  necessary  to  amortize  in 

18  equal  payments — 

19  "(i)  the  net  experience  gain  (if  any)  for 

20  each  plan  year  over  the  lesser  of  a  period  of  15 

21  plan  years  or  a  number  of  years  equal  to  the 

22  average  remaining  service  life  of  participants  in 

23  the  plan  at  the  end  of  such  plan  year,  until  fully 

24  amortized, 

25  "(n)  separately,  with  respect  to  each  plan 
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1  year,  the  net  decrease  (if  any)  in  unfunded 

2  past  service  liability  under  the  plan  arising  from 

3  plan  amendments  adopted  in  such  year  (other 

4  than  net  decreases  required  to  be  amortized  un- 

5  der  clause  ( iii ) )  over  the  lesser  of  a  period  of 

6  15  plan  years  or  a  number  of  years  equal  to  the 

7  average  remaining  service  life  of  participants  in 

8  the  plan  at  the  end  of  such  plan  year,  until  fully 

9  amortized, 

10  "  (iii)  separately,  with  respect  to  each  plan 

11  year,  the  net  decrease  (if  any)  in  unfunded  past 

12  service  liability  under  the  plan  arising  from 

13  plan  amendments  adopted  in  each  plan  year  (if 

14  as  a  result  of  such  plan  amendments  the  net  un- 

15  funded  liability  under  the  plan  for  such  year  de- 

16  creases  by  more  than  5  percent)  over  a  period 

17  of  30  plan  years,  until  fully  amortized,  and 

18  "(C)  the  amount  of  the  waived  funding  defi- 

19  ciency  (within  the  meaning  of  subsection  (d)  )  for 

20  the  plan  year. 

21  "  (4)   Interest. — The  funding  standard  account 

22  shall  be  charged  or  credited  with  interest  (at  the  rate  of 

23  interest  used  under  the  plan  to  determine  costs)  with 

24  respect  to  the  balance  of  such  account. 

25  For  purposes  of  this  section,  normal  costs,  past  service  liabili- 

25-028  O  -  76  -  vol.  1  -  86 
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1  ties,  and  experience  gains  and  losses,  shall  be  determined 

2  under  the  funding  method  used  to  determine  costs  under 

3  the  plan,  and  the  actuarial  assumptions  used  to  determine 

4  costs  and  liabilities  under  the  plan  must  in  the  aggregate  be 

5  reasonable. 


6  "  (c)  Definitions  and  Special  Rules.— 

7  "  (1)  Full  funding.— If,  as  of  the  end  of  a  plan 

8  year,  a  plan  would  have  an  accumulated  funding  de- 

9  ficiency   (but  for  the  application  of  this  paragraph) 

10  in  excess  of  the  full  funding  limitation — 

11  the  funding  standard  account  shall  be 

12  credited  with  the  amount  of  such  excess,  and 

13  "  (B)  all  amounts  described  in  paragraphs  (2) 

14  (B)  and  (C)  and  (3)  (A)  and  (B)  of  subsection 

15  (b)  which  are  required  to  be  amortized  shall  be 

16  considered  fully  amortized  for  purposes  of  such 

17  paragraphs. 

18  For  purposes  of  this  paragraph,  a  plan  shall  be  consid- 

19  ered  fully  funded  if  the  accrued  liability  (including 

20  normal  cost)  under  the  plan  (determine  under  the  fund- 

21  ing  method  used  by  the  plan  to  determine  normal  cost 

22  for  such  year  if  such  liability  can  be  directly  calculated 

23  under  such  funding  method,  or  determined  under  the 

24  entry  age  normal  funding  method  if  such  liability  can- 

25  not  be  so  calculated  under  the  funding  method  so  used 
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1  by  the  plan)  is  not  greater  than  the  value  of  the  assets 

2  of  the  plan  (determined,  in  accordance  with  regulations 

3  prescribed  by  the  Secretary  or  his  delegate,  on  the  basis 

4  of  average  value  for  5  or  fewer  years)  on  the  valuation 

5  date  of  the  plan  for  such  year. 

6  "  (2)  Computation  of  net  experience  gains 

7  and  losses. — In  computing  net  experience  gains  and 

8  losses  for  a  plan  year,  the  value  of  the  assets  held  under 

9  a  plan  shall  be  determined  (in  accordance  with  regula- 

10  tions  prescribed  by  the  Secretary  or  his  delegate)  on 

11  the  basis  of  average  values  for  5  or  fewer  years. 

12  "(3)  Change  in  acttjabial  assumptions,  so- 

13  CIAL  SECUEITY,  ETC.,  BENEFITS. — For  purposes  of  this 

14  section,  all  costs,  liabilities,  interest  rates,  valuations  of 

15  assets,  and  other  factors  under  the  plan  shall  be  deter- 

16  mined  on  the  basis  of  actuarial  assumptions  which  in  the 

17  aggregate,  are  reasonable,  and,  if  a  change  in  the  funding 

18  method  or  actuarial  assumptions  used  under  the  plan,  a 

19  change  in  benefits  under  the  Social  Security  Act  or  other 

20  retirement  benefits  created  under  State  or  Federal  law, 

21  or  a  change  in  the  definition  of  the  term  'wages'  under 

22  section  3121,  results  in  an  increase  or  decrease  in  accrued 

23  liability  under  a  plan,  such  increase  or  decrease  shall  be 

24  treated  as  an  experience  loss  or  gain.  If  a  plan  changes 

25  its  funding  method,  the  new  funding  method  shall  be- 
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1  come  the  funding  method  used  to  determine  costs  and 

2  liabilities  under  the  plan  only  if  the  change  is  approved 

3  by  the  Secretary  or  his  delegate.  The  plan  year  of  a 

4  plan  may  be  changed  only  if  the  change  is  approved 

5  by  the  Secretary  or  his  delegate. 

6  "(d)  Waiver  of  Minimum  Funding  Standard.— 

7  "  ( 1 )  In  general. — If  an  employer  is  unable  to 

8  satisfy  the  minimum  funding  standard  for  a  plan  year 

9  without  substantial  business  hardship,  the  Secretary  or 

10  his  delegate  is  authorized  to  waive  the  requirements  of 

11  subsection  (a)  for  such  year  with  respect  to  all  or  any 

12  portion  of  the  minimum  funding  standard  except  the 

13  portion  thereof  determined  under  subsection   (b)  (2) 

14  (C) .  The  Secretary  or  his  delegate  shall  not  waive  the 

15  minimum  funding  standard  with  respect  to  a  plan  for 

16  more  than  5  of  any  10  consecutive  plan  years.  For  pur- 

17  poses  of  this  section,  the  term  'waived  funding  deficiency' 

18  means  the  portion  of  the  minimum  funding  standard  (de- 

19  termined  without  regard  to  subsection  (b)  (3.)  (C)  )  for 

20  a  plan  year  waived  by  the  Secretary  or  his  delegate  and 

21  not  satisfied  by  employer  contributions. 

22  "(2)  Multiemployer  plans. — In  the  case  of  a 

23  multiemployer  plan  (as  defined  in  section  401  (a)  (3) 

24  of  the  Retirement  Income  Security  for  Employees 

25  Aot^- 
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1  "  (A)  the  term  '40  plan  years'  shall  be  sub- 

2  stituted  for  the  term  '30  plan  years'  wherever  it 

3  appears  in  subsection  (b)  ;  and 

4  "  (B)  if  10  percent  or  more  of  the  number  of 

5  employers  contributing  to  or  under  the  plan  demon- 

6  strate  to  the  satisfaction  of  the  Secretary  of  Labor 

7  that  they  would  experience  substantial  economic 

8  hardship  if  required  to  contribute  the  amount  neces- 

9  sary  to  amortize  in  equal  payments  any  unfunded 

10  liability  (described  in  clause  (i)  or  (ii)  of  sub- 

11  section  (b)  (2)  (B)  )  of  such  plan  over  a  period  of 

12  40  years  until  fully  amortized,  then  the  40-year  pe- 

13  riod  described  in  such  clause  shall  be  extended  for 

14  the  period  of  time  (not  in  excess  of  10  years)  that 

15  is  certified  for  this  purpose  by  the  Secretary  of 

16  Labor  to  the  Secretary  of  the  Treasury. 

17  "(3)  Limit  on  inceeases  in  benefits  while 

18  waivee  oe  extension  applies. — Benefits  under  a 

19  plan  may  not  be  increased  by  amendment  if  a  waiver 

20  under  paragraph  (1)  or  an  extension  under  paragraph 

21  (2)  is  in  effect  with  respect  to  the  plan  on  the  effective 

22  date  of  amendment  If  a  plan  is  amended  in  violation  of 

23  the  provisions  of  this  paragraph,  any  such  waiver  or  ex- 

24  tension  shall  not  apply  to  plan  years  beginning  after 
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1  the  plan  year  in  which  such  amendment  becomes 

2  effective. 

3  "  (e)  Certain  Insured  Plans. — If — 

4  "  ( 1 )  a  plan  is  funded  exclusively  by  the  purchase 

5  of  individual  insurance  contracts, 

6  "(2)  such  contracts  provide  for  level  annual  pre- 

7  mium  payments  to  be  paid  extending  not  later  than  the 

8  retirement  age  for  each  individual  participation  in  the 

9  plan,  and  commencing  with  the  date  the  individual 

10  became  a  participant  in  the  plan  (or,  in  the  case  of 

11  an  increase  in  benefits,  commencing  at  the  time  such 

12  increase  becomes  effective) , 

13  "(3)  benefits  provided  by  the  plan  are  equal  to 

14  the  benefits  provided  under  each  contract  at  normal 

15  retirement  age  under  the  plan  and  are  guaranteed  by 

16  an  insurance  carrier   (licensed  under  the  laws  of  a 

17  State  to  do  business  with  the  plan)   to  the  extent 

18  premiums  have  been  paid, 

19  "  (4)  premiums  payable  for  the  plan  year,  and  all 

20  prior  plan  years  under  such  contracts  have  been  paid 

21  before  lapse  or  there  is  reinstatement  of  the  policy, 

22  "(5)  no  rights  under  such  contracts  have  been 

23  subject  to  a  security  interest  at  any  time  during  the 

24  plan  year,  and 
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1  "(6)  no  policy  loans  are  outstanding  during  the 

2  plan  year, 

3  the  amount  charged  to  the  funding  standard  account  shall 

4  be  equal  to  the  net  premiums  paid  under  the  plan. 

5  "(f)    Plans    Other    Than   Defined  Benefit 

6  Plans. — In  the  case  of  a  profit-sharing,  stock  bonus,  or 

7  money  purchase  plan — 


8  "(1)  'normal  cost'  shall  be  the  amount  required 

9  under  the  plan  to  be  contributed  for  a  plan  year  to  fund 

10  the  current  service  liability,  and 

11  "(2)  the  amounts  required  to  be  charged  under 

12  subsection  (b)  (2)  (B)    (i),  (ii) ,  and  (iv)  shall  be 

13  the  amount  required  under  the  plan  to  be  contributed  on 

14  account  of  past  service  liability. 

15  "(g)  Exceptions.— Subsection  (a)  shall  not  apply 

16  to— 

17  "  ( 1 )  a  plan  established  or  maintained  outside  the 

18  United  States  primarily  for  the  benefit  of  employees 

19  who  are  not  citizens  of  the  United  States  if  the  fund  for 

20  such  plan  is  maintained  outside  the  United  States, 

21  "(2)  a  plan  established  and  maintained  solely  for 

22  the  purpose  of  complying  with  applicable  workmen's 

23  compensation  or  unemployment  compensation  or  dis- 

24  ability  insurance  laws, 
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1  "(3)  a  plan  established  and  maintained  by  a  church 

2  or  by  a  convention  or  association  of  churches  which  is 

3  exempt  from  tax  under  section  501  (a)  of  the  Internal 

4  Revenue  Code  of  1954, 

5  "  (4)  a  plan  established  and  maintained  by  a  fra- 

6  ternal  society,  order,  or  association  described  in  section 

7  501(c)    (8)  or  (9)  of  the  Internal  Revenue  Code  of 

8  1954  if  no  part  of  the  contributions  to  or  under  such 

9  plan  are  made  by  employers  of  participants  in  such 

10  plan, 

11  "  (5)  a  plan  established  or  maintained  by  the  Gov- 

12  ernment  of  the  United  States  or  the  government  of  any 

13  State  or  political  subdivision  thereof,  or  by  an  agency  or 

14  instrumentality  thereof,  or 

15  "(6)  a  plan  described  in  section  404(a)  (5). 

16  "(h)  Regulations. — The  Secretary  or  his  delegate  is 

17  authorized  to  prescribe  such  regulations  as  are  necessary  to 

18  carry  out  the  provisions  of  this  section. 

19  "SEC.  4972.  TAXES    ON    FAILURE    TO    MEET  MINIMUM 

20  FUNDING  STANDARD. 

21  "  (a)  Initial  Tax. — For  each  taxable  year  of  an  em- 

22  ployer  who  maintains  a  plan  to  which  section  4971  applies, 

23  there  is  hereby  imposed  a  tax  of  5  percent  on  the  amount  of 

24  the  accumulated  funding  deficiency  under  the  plan,  deter- 

25  mined  as  of  the  end  of  the  plan  yeaj  j^ing*  -ysrith  or  within 
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1  such  taxable  year.  The  tax  imposed  by  this  subsection  shall 

2  be  paid  by  the  employer  responsible  for  contributing  to  or 

3  under  the  plan  the  amount  described  in  section  4971  (b) 

4  (3)  (A). 

5  "(b)  Additional  Tax. — In  any  case  in  which  an  ini- 
q  tial  tax  is  imposed  by  subsection  (a)  on  an  accumulated  fund- 

7  ing  deficiency  and  such  accumulated  funding  deficiency  is 

8  not  corrected  within  the  correction  period,  there  is  hereby 

9  imposed  a  tax  equal  to  100  percent  of  such  accumulated 
10  funding  deficiency.  The  tax  imposed  by  this  subsection  shall 
H  be  paid  by  the  employer  described  in  subsection  (a). 

12  "  (c)  Special  Rule— In  the  case  of  a  multiemployer 

13  plan,  see  section  413(b)  (6). 

14  "(d)  Definitions. — For  purposes  of  this  section — 

15  "(1)  Correct.— The  term  'correct'  means,  with 

16  respect  to  an  accumulated  funding  deficiency,  the  con- 

17  tribution,  to  or  under  the  plan,  of  the  amount  necessary 

18  to  reduce  such  accumulated  funding  deficiency  as  of  the 

19  end  of  a  plan  year  in  which  such  deficiency  arose  to 

20  zero. 

21  "(2)  Correction  period.— The  term  'correction 

22  period'  means,  with  respect  to  an  accumulated  funding 

23  deficiency,,  the  period  beginning  with  the  end  of  a  plan 

24  year  in  which  there  is  an  accumulated  funding  deficiency 
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1  and  ending  90  days  after  the  date  of  mailing  of  a  notice 

2  of  deficiency  with  respect  to  the  tax  imposed  by  subsec- 

3  tion  (a)  under  section  6212,  extended  by — 

4  "  (A)  any  period  in  which  a  deficiency  cannot 

5  be  assessed  under  section  6213  (a) ,  and 

6  "(B)  any  other  period  which  the  Secretary  or 

7  his  delegate  determines  is  reasonable  and  necessary 

8  to  permit  a  reduction  of  the  accumulated  funding 

9  deficiency  to  zero  under  this  section. 

10  "(e)  Regulations— The  Secretary  or  his  delegate 

11  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

12  out  the  provisions  of  this  section. 

13  "(f)  Cross  Reference . — 

"For  disallowance  of  deduction  for  taxes  paid  under 
this  section,  see  section  275.". 

14  (b)  Amendment  of  Section  404— Section  404  (re- 

15  lating  to  deductions  for  contributions  to  an  employees'  trust, 

16  etc.)  is  amended  by — 

17  (1)  inserting  immediately  after  subsection  (a)(1) 

18  (D)  the  following  new  sentences:  "The  limitations  un- 

19  der  subparagraphs  (B)  and  (C)  shall  not  apply  with 

20  respect  to  the  amount  of  a  contribution  made  to  or  under 

21  a  pension  plan  to  the  extent  such  contribution  does  not 

22  exceed  the  amount  of  employer  contributions  necessary 

23  to  satisfy  the  minimum  funding  standard  provided  by  sec- 

24  tion  4971  (a)  for  the  taxable  year.  For  purposes  of  de- 
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1  termining  the  amount  deductible  under  section  162  or 

2  212  with  respect  to  a  contribution  to  a  pension  plan  and 

3  for  purposes  of  determining  the  limitations  under  sub- 

4  paragraphs  (B)  and  (C),  assets  held  under  the  plan 

5  shall  be  valued  (in  accordance  with  regulations  pre- 

6  scribed  by  the  Secretary  or  his  delegate)  on  the  basis  of 

7  average  values  for  5  or  fewer  years." ;  and 

8  (2)  by  striking  out  subsection  (a)  (7),  and  insert- 

9  ing  in  lieu  thereof: 

10  "(7)  Limit  of  deductions —If  amounts  are  de- 
ll ductible  under  paragraphs  (1)  and  (3),  or  (2)  and 

12  (3),  or  (1),  (2),  and  (3),  in  connection  with  two  or 

13  more  trusts,  or  one  or  more  trusts  and  an  annuity  plan, 

14  the  total  amount  deductible  in  a  taxable  j'ear  under  such 

15  trusts  and  plans  shall  not  exceed  the  greater  of  25  per- 

16  cent  of  the  compensation  otherwise  paid  or  accrued 

17  during  the  taxable  year  to  the  persons  who  are  the 

18  beneficiaries  of  the  trusts  or  plans,  or  the  amount  of 

19  contributions  made  to  or  under  the  trusts  or  plans  to 

20  the  extent  such  contributions  do  not  exceed  the  amount 

21  of  employer  contributions  necessary  to  satisfy  the  min- 

22  imum  funding  standard  provided  by  section  4971  for 

23  the  plan  year  which  ends  with  or  within  such  taxable 

24  year.  In  addition,  any  amount  paid  into  such  trust  or 

25  under  such  annuity  plans  in  any  taxable  year  in  excess 
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1  _      of  the  amount  allowable  with  respect  to  such  year  under 

2  the  preceding  provisions  of  this  paragraph  shall  be  de- 

3  ductible  in  the  succeeding  taxable  years  in  order  of  time, 

4  but  the  amount  so  deductible  under  this  sentence  in  any 

5  one  such  succeeding  taxable  year  together  with  the 

6  amount  allowable  under  the  first  sentence  of  this  para- 

7  graph  shall  not  exceed  the  greater  of  '30  percent  of  the 

8  compensation  otherwise  paid  or  accrued  during  such 

9  taxable  year  to  the  beneficiaries  to  or  under  the  trusts 

10  or  plans  to  the  extent  such  contributions  do  not  exceed 

11  the  minimum  funding  standard  provided  by  section  4971 

12  for  the  plan  year  which  ends  with  or  within  such  taxable 

13  year.  This  paragraph  shall  not  have  the  effect  of  reduc- 

14  ing  the  amount  otherwise  deductible  under  paragraphs 

15  ( 1 ) ,  (2) ,  and  (3) ,  if  no  employee  is  a  beneficiary  under 

16  more  than  one  trust  or  a  trust  and  an  annuity  plan. 

17  "SEC.  4973.  TAXES  ON  FAILURE  TO  MEET  MINIMUM  VEST- 

18  ING  STANDARD. 

19  "(a)  Initial  Tax. — For  each  taxable  year  of  an  em- 

20  ployer  who  maintains  a  plan  to  which  section  411  applies 

21  there  is  hereby  imposed  a  tax  of  5  percent  on  the  amount 

22  of  the  accumulated  vesting  deficiency  under  the  plan,  de- 

23  termined  as  of  the  end  of  the  plan  year  ending  with  or  within 

24  such  taxable  year.  The  tax  imposed  by  this  subsection  shall 

25  be  paid  by  the  employer  who  maintains  the  plan. 
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1  "  (b)  Additional  Tax.— In  any  case  in  which  a  tax  is 

2  imposed  by  subsection  (a)  on  an  accumulated  vesting  de- 

3  ficiency  and  such  accumulated  vesting  deficiency  is  not 

4  corrected  within  the  correction  period,  there  is  hereby  iin- 

5  posed  a  tax  equal  to  100  percent  of  such  accumulated  ves-t- 

6  ing  deficiency.  The.  tax  imposed  by  this  subsection  shall  be 

7  paid  by  the  employer  described  in  subsection  (a) . 

8  "(c)  Definitions. — For  purposes  of  this  section — 

9  "  ( 1 )  Accumulated  vesting  deficiency.— The 

10  term  'accumulated  vesting  deficiency'  means  an  amount 

11  equal  to  the  actuarially  equivalent  value  of  all  benefits 

12  under  a  plan  derived  from  employer  contributions  which 

13  are  required  by  section  411  (a)  (2)  (A)  to  be  nonfdr- 

14  feitable  as  of  the  end  of  a  plan  year,  reduced  by  an 

15  amount  equal  to  the  actuarially  equivalent  value  of  all 

16  such  benefits  which  are,  in  fact,  nonforfeitable  under 

17  that  plan  as  of  the  close  of  that  plan  year, 

18  "(2)  Correct. — The  term  'correct'  means,  with 

19  respect  to  an  accumulated  vesting  deficiency,  the  cred- 

20  iting  under  the  plan  of  the  amount  necessary  to  reduce 

21  such  accumulated  vesting  deficiency  to  zero  as  of  the 

22  end  of  a  plan  year  in  which  such  deficiency  arose.  < 

23  "(3)  Correction  PERiOD.^The  tenil  'correction 

24  period'  means,  with  respect  to  an  accumulated  vesting 

25  deficiency,  the  period  bepnning  with  the  end  of  a  plan 
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1  year  in  which  there  is  an  accumulated  vesting  deficiency 

2  and  ending  90  days  after  the  date  of  mailing  of  a  notice 

3  of  deficiency  with  respect  to  the  tax  imposed  by  sub- 

4  section  (a)  under  section  6212,  extended  by — 

5  "(A)  any  period  in  which  a  deficiency  cannot 

6  be  assessed  under  section  6213  (a) ,  and 

7  "  (B)  any  other  period  which  the  Secretary  or 

8  his  delegate  determines  is  reasonable  and  necessary 

9  to  permit  a  reduction  of  the  accumulated  vesting 

10  deficiency  to  zero  under  this  section. 

11  "(d)  Regulations.— The  Secretary  or  his  delegate 

12  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

13  out  the  provisions  of  this  section. 

14  "(e)  Cross  Reference.— 

"For  disallowance  of  deduction  for  taxes  paid  under 
this  section,  see  section  275.". 

15  (c)  Conforming,  Clerical,  Etc.,  Amendments.— 

16  ( 1 )  The  table  of  chapters  for  subtitle  D  is  amended 

17  by  adding  at  the  end  thereof  the  following  new  item : 

"Chapter  44.  Qualified  pension  plans.". 

18  (2)  Section  6161  (relating  to  extensions  of  time 

19  for  paying  tax)  is  amended  by  striking  out  "or  42" 

20  each  place  it  appears  in  subsection  (b)  and  inserting 

21  in  lieu  thereof    42  or  44". 

22  (3)  Section  6201  (d)    (relating  to  assessment  au- 
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1  thority)  is  amended  by  striking  out  "chapter  42"  and 

2  inserting  in  lieu  thereof  "chapter  42  or  44". 

3  (4)   Section  6211    (relating  to  definition  of  a 

4  deficiency)  is  amended  by — 

5  (A)  striking  out  so  much  of  subsection  (a) 

6  as  precedes  "  ( 1 )  the  sum  of"  and  inserting  in  lieu 

7  thereof  the  following : 

8  "(a)  In  General— For  purposes  of  this  title  in  the 


9  case  of  income,  estate,  and  gift  taxes  imposed  by  subtitles  A 

10  and  B  and  excise  taxes  imposed  by  chapters  42  and  44  the 

11  term  ' deficiency'  means  the  amount  by  which  the  tax  imposed 

12  by  subtitle  A  or  B,  or  chapter  42  or  44,  exceeds  the  excess 

13  of— ";and 


14  (B)  striking  out  "chapter  42"  in  subsection 

15  (b)  (2)  and  inserting  in  lieu  thereof  "chapter  42 

16  or  44". 

17  (5)  Section  6212  (relating  to  notice  of  deficiency) 

18  is  amended — 

19  (A)  by  striking  out  "or  chapter  42"  in  subsec- 

20  tions  (a)  and  (b)  and  inserting  in  lieu  thereof 

21  "chapter  42,  or  chapter  44", 

22  (B)  by  striking  out  "chapter  42,  and  this  chap- 

23  ter"  in  subsection  (b),  and  inserting  in  lieu  thereof 

24  "chapter  42,  chapter  44,  and  this  chapter",  and 
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1  (C)  by  striking  out  "chapter  42  tax"  in  sub- 

2  section  (c)  and  inserting  in  lieu  thereof  "chapter  42 

3  or  44  tax". 

4  (6)  Section  6213  (relating  to  restrictions  applica- 

5  ble  to  deficiencies  and  petition  to  Tax  Court)  is 

6  amended — 

7  (A)  by  striking  out  "or  chapter  42"  in  subsec- 

8  .    tion  (a)  and  inserting  in  lieu  thereof  ",  chapter  42 

9  or  chapter  44", 

10  (B)  by  striking  out  the  heading  in  subsection 

11  (e)  and  inserting  in  lieu  thereof  "Suspension  of 

12  Filling  Period  for  Certain  Chapter  42  or 

13  44  Taxes.—";  by  striking  out  "or  4945  (relating 

14  to  taxes  on  taxable  expenditures)  "  in  subsection  (e) 

15  and  inserting  in  lieu  thereof  "4945  (relating  to  taxes 

16  on  taxable  expenditures) ,  4972  (relating  to  taxes 

17  on  failure  to  meet  maximum  funding  standard) ,  sec- 

18  tion  4974   (relating  to  excise  tax  on  prohibited 

19  transactions)";  and  by  striking  out  "or  4945(h) 

20  (2)  "  in  subsection  (e)  and  inserting  in  lieu  thereof 

21  ",  4945(h)  (2),  4972(d)  (2),  or  4974(f)  (4)". 

22  (7)  Section  6214(c)    (relating  to  determinations 

23  by  Tax  Court )  is  amended — 

24  (A)  by  striking  out  the  heading  and  inserting 
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1  in  lieu  thereof  "Taxes  Imposed  by  Section  507, 

2  Chapter  42,  or  Chapter  44.— •", 

3  (B)  by  striking  out  "chapter  42"  each  place 

4  it  appears  therein  and  inserting  in  lieu  thereof 

5  "chapter  42  or  44" ;  and 

6  (C)  by  striking  out  "chapter  42"  in  subsec- 

7  tion  (d)  and  inserting  in  lieu  thereof  "chapter  42, 

8  chapter  44". 

9  (8)  Section  6344(a)  (1)   (relating  to  cross  refer- 

10  ences)  is  amended  by  striking  out  "chapter  42"  and 

11  inserting  in  lieu  thereof  "chapter  42  or  44". 

VI  (9)  Section  6501(e)  (3)    (relating  to  hmitations 

13  on  assessment  and  collection)  is  amended  by  striking  out 

14  "chapter  42"  and  inserting  in  lieu  thereof  "chapter  42 

15  or  44". 

16  (10)  Section  6503  (relating  to  suspension  of  run- 

17  ning  of  period  of  limitations)  is  amended — 

18  (A)  by  striking  out  "and  chapter  42  taxes)  "  in 

19  subsection   (a)  (1)   and  inserting  in  lieu  thereof 

20  "chapter  42  or  44  taxes)  ",  and 

21  (B)  by  striking  out  "or  section  507"  in  subsec- 

22  tion  (h)  and  inserting  in  lieu  thereof  ",  section  507, 

23  or  chapter  44",  and  by  striking  out  "or  4945  (h) 

24  (2)"  in  subsection    (h)    and  inserting  in  lieu 

25-028  O  -  76  -  vol.  1  -  87 
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1  thereof  "4945  (i)  (2),  4972(d)  (2),  or  4974(f) 

2  (4)". 

3  ( 11 )  Section  6512  (relating  to  limitations  in  case  of 

4  petition  to  Tax  Court)  is  amended  by  striking  out  "chap- 

5  ter  42"  each  place  it  appears  therein  and  inserting  in  lieu 

6  thereof  "chapter  42  or  44". 

7  (12)   Section  6601  (d)    (relating  to  interest  on 

8  underpayment,  nonpayment,  or  extensions  of  time  for 

9  payment  of  tax)  is  amended  by — 

10  (A)  striking  out  "chapter  42"  and  inserting 

11  in  lieu  thereof  "chapter  42  or  44",  and 

12  (B)  striking  out  in  the  heading  thereof  "Chap- 

13  ter  42"  and  inserting  in  lieu  thereof  "Chapter  42 

14  or  44". 

15  (13)   Section  6653(c)(1)    (relating  to  income, 

16  estate,  gift,  and  chapter  42  taxes)  is  amended  by  strik- 

17  frig  out  "chapter  42"  each  place  it  appears  therein  (in- 

18  eluding  the  caption)  and  inserting  in  lieu  thereof  "chap- 

19  ter  42  or  44". 

20  (14)    Section  6659(b)    (relating  to  applicable 

21  rules)  is  amended  by  striking  out  "chapter  42"  and 

22  inserting  in  lieu  thereof  chapter  "42  or  44". 

23  (15)  Section  6676(b)   (relating  to  failure  to  sup- 

24  ply  identifying  numbers)  is  amended  by  striking  out 
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1  "chapter  42"  and  inserting  in  lieu  thereof  "chapter 

2  42  or  44". 

3  (16)  Section  6677(b)    (relating  to  failure  to  file 

4  information  returns  with  respect  to  certain,  foreign 

5  trusts)  is  amended  by  striking  out  "chapter  42"  and 

6  inserting  in  lieu  thereof  "chapter  42  or  44". 

7  (17)  Section  6679(b)    (relating  to  failure  to  file 

8  returns  as  to  organization  or  reorganization  of  foreign 

9  corporations  and  as  to  acquisitions  of  their  stock)  is 

10  amended  by  striking  out  "chapter  42"  and  inserting  in 

11  lieu  thereof  "chapter  42  or  44". 

12  (18)  Section  6682(b)    (relating  to  false  informa- 

13  tion  with  respect  to  withholding  allowances  based  on 

14  itemized  deductions)  is  amended  by  striking  out  "and 

15  chapter  42"  and  inserting  in  lieu  thereof  "chapter  42, 

16  and  chapter  44". 

17  (19)  Section  6861   (relating  to  jeopardy  assess- 

18  ments  of  income,  estate,  and  gift  taxes)  is  amended  by 

19  striking  out  "AND  GIFT  TAXES.",  and  inserting  in  lieu 

20  thereof  "GIFT,  AND  CERTAIN  EXCISE  TAXES." 

21  (20)  Section  6862   (relating  to  jeopardy  assess- 

22  ment  of  taxes  other  than  income,  estate,  and  gift  taxes) 

23  is  amended— 

24  (A)  by  striking  out  "AND  GIFT  TAXES.",  and 
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1 .  inserting  in  lieu  thereof  "GIFT,  AND  CERTAIN  EX- 

2  CISE  TAXES.", 

3  (B)  by  striking  out  "and  gift  tax)  "  and  insert- 

4  ing  in  lieu  thereof  "gift  tax,  chapter  42  tax,  and 

5  chapter  44  tax)  ". 

6  (21)   Section  7422   (relating  to  civil  actions  for 

7  refund)  is  amended — 

8  (A)  by  striking  out  "chapter  42"  and  insert- 

9  ing  in  lieu  thereof  "chapter  42  or  44"  in  subsection 

10  (e),and 

11  (B)  by  striking  out  "chapter  42"  in  the  head- 

12  ing  of  subsection  (g)  and  inserting  in  lieu  thereof 

13  "chapter  42  or  44",  and 

14  (C)  by  striking  out  "or  4945"  in  subsection 

15  (g)  (1)  and  inserting  in  lieu  thereof  "4945,  4972, 

16  4973,  or  4974",  and 

17  (D)  by  striking  out  "section  4945  (a)  (relating 

18  to  initial  taxes  on  taxable  expenditures)  "  in  sub- 

19  section  (g)  (1)  and  inserting  in  lieu  thereof  "sec- 

20  tion  4945  (a)    (relating  to  initial  taxes  on  taxable 

21  expenditures),  4972(a)   (relating  to  initial  tax  on 

22  failure  to  meet  minimum  funding  standard) ,  4973 

23  (a)  (relating  to  initial  tax  on  failure  to  meet  mini- 

24  mum  vesting  standard),  4974(a)   (relating  to  ini- 

25  tia]  tax  on  prohibited  transactions)",  and 
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1  (E)  by  striking  out  "or  4945"  in  paragraphs 

2  (2)  and  (3)  and  inserting  in  lieu  thereof  "4945, 

3  4972,  4973,  4974,  or  4975". 

4  (F)  by  striking  out  "or  section  4945(b)  (re- 

5  lating  to  additional  taxes  on  taxable  expenditures)  " 

6  in  subsection  (g)  (1)  and  inserting  in  lieu  thereof 

7  "section  4945(b)   (relating  to  additional  taxes  on 

8  taxable  expenditures) ,  section  4972  (b)  (relating  to 

9  additional  tax  on  failure  to  meet  minimum  funding 

10  standard) ,  section  4973  (b)   (relating  to  additional 

11  taxes  on  failure  to  meet  minimum  vesting  standard) , 

12  or  section  4974(b)   (relating  to  additional  tax  on 

13  prohibited  transactions)  ",  and 

14  (G)  by  striking  out  "or  4945"  in  subsections 

15  (g)    (2)  and  (3)  and  inserting  in  lieu  thereof 

16  "4945,  4972,  4973,  or  4974". 

17  (22)  Section  275  (a)  (relating  to  certain  taxes)  is 

18  amended  by  inserting  immediately  following  paragraph 

19  (5)  the  following  new  paragraph: 

20  "  (6)  Taxes  imposed  by  chapter  42  and  chapter  44 

21  (except  section  4975  thereof) ." 

22  (d)  Effective  Date. — 

23  (1)   Except  as  provided  in  paragraph   (2),  the 

24  amendments  made  by  this  section  shall  apply  to  plan 

25  years  beginning  after  the  date  of  enactment  of  this  Act. 
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1  (2)  In  the  case  of  a  plan  in  existence  on  the  date 

2  of  enactment  of  this  Act,  the  amendments  made  by  this 

3  section  shall  apply  to  plan  years  beginning  after  De- 

4  cember  31,  1975;  however,  if  the  Secretary  of  Labor 

5  determines  that  the  application  of  any  or  all  of  such 
G  amendments  to  a  plan  for  those  plan  years  would  create 

7  substantial  economic  hardship  for  that  plan  and  certifies 

8  his  determination  to  the  Secretary  of  the  Treasury  before 

9  that  date,  the  amendments  made  by  this  section  with 

10  respect  to  which  the  Secretary  of  Labor  makes  such 

11  determination  shall  apply  only  to  plan  years  of  that  plan 

12  beginning  after  December  31  of  a  year  not  later  than 

13  1981  determined  by  the  Secretary  of  Labor  and  certified 

14  to  the  administrator  of  the  plan  and  to  the  Secretary  of 

15  the  Treasury.  For  purposes  of  this  paragraph  the  term 

16  "substantial  economic  hardship"  includes,  but  is  not 

17  limited  to,  a  finding  by  the  Secretary  that — 

18  (A)   there  is  a  substantial  risk  that,  if  such 

19  amendment  or  amendments  apply  to  the  plan  with- 

20  out  any  extension,  the  voluntary  continuation  of  the 

21  plan  will  be  unlikely ; 

22  (B)  the  plan  will  be  unable  to  discharge  its 

23  contractual  obligations  for  the  payment  of  benefits: 

24  or 

25  (C)  application  of  the  amendments  to  the  plan 
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1  without  an  extension  is  likely  to  cause  a  substantial 

2  reduction  in  the  number  of  plan  participants  or  per- 

3  sons  employed  by  the  employer  or  employers  con- 

4  tributing  to  or  under  the  plan. 

5  Benefits  under  a  plan  may  not  be  increased  by  amend- 

6  ment  if  an  extension  under  this  paragraph  is  in  effect 

7  with  respect  to  the  plan  on  the  effective  date  of  amend- 

8  ment.  If  a  plan  is  amended  in  violation  of  the  provisions 

9  of  this  paragraph,  any  such  extension  shall  not  apply 

10  to  plan  years  beginning  after  the  plan  year  in  which 

11  such  amendment  becomes  effective. 

12  PART  D— OPTIONAL  FORM  OF  BENEFIT; 

13  SPECIAL  RULES 

14  SEC.  261.  AMENDMENT  OF  SECTION  401. 

15  (a)  In  General.— Section  401  (a)    (relating  to  re- 

16  quirements  for  qualification)  is  amended  by — 

17  (1)  striking  out  paragraph  (4)  and  inserting  in  lieu 

18  thereof  the  following: 

19  "  (4)  if  the  contributions  or  benefits  provided  under 

20  the  plan  do  not  discriminate  in  favor  of  employees  who 

21  are— 

22  "  (A)  officers, 

23  "(B)  shareholders,  or 

24  "(C)  highly  compensated, 

25  excluding  for  this  purpose  employees  who  are  nonresident 
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1  aliens  whose  compensation  from  the  employer  (for  the 

2  taxable  year  of  the  employer)  does  not  include  any 

3  earned  income  (within  the  meaning  of  section  911  (b) ) 

4  from  sources  within  the  United  States  (within  the  mean- 

5  irig  of  section  861  (a)  (3) ) .",  and 

6  (2)  by  inserting  at  the  end  thereof  the  following 

7  new  paragraphs: 

8  "  ( 1 1 )  A  trust  shall  not  constitute  a  qualified  trust 

9  under  this  section  if  the  plan  of  which  such  trust  is  a 

10  part  provides  for  the  pa}^ment  of  benefits  in  the  form 

11  of  an  annuity  for  the  life  of  a  participant  unless  such  plan 

12  provides  for  the  payment  of  such  benefit  in  the  form  of 

13  a  joint  and  survivor  annuity  (with  a  survivor  annuity 

14  of  not  less  than  one  half  of  the  amount  of  the  annuity 

15  payable  to  the  participant  during  the  joint  lives  of  the 

16  participant  and  his  spouse) ,  unless  the  participant  elects 

17  in  writing,  within  2  years  of  normal  retirement  age  (or, 

18  if  earlier,  within  2  years  of  the  first  payment  of  regular 

19  retirement  benefits),  not  to  have  the  benefit  paid  in 

20  such  form. 

21  "(12)  A  trust  sjiall  not  constitute  a  qualified  trust 

22  under  this  section  unless  the  plan  of  which  such  trust 

23  is  a  part  provides  that  benefits  provided  under  the  plan 

24  may  not  be  assigned  or  alienated  unless  the  beneficiary 

25  thereof  cannot  be  located  or  ascertained  within  such 
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1  reasonable  period  of  time  as  the  Secretary  or  his  delegate 

2  may  prescribe  by  regulation.". 

3  (b)   Plans  Benefiting  Owner-Employees—  Sec- 

4  tion  401  (d)  (3)    (relating  to  additional  requirements  for 

5  qualification  of  trusts  and  plans  benefiting  owner-employees) 

6  is  amended  by  striking  out  "calendar  year."  and  inserting 

7  in  lieu  thereof:  "calendar,  fiscal,  or  plan  year,  or  any  em- 

8  ployees  who  are  included  in  a  unit  of  employees  covered  by 

9  an  agreement  which  the  Secretary  or  his  delegate  finds  to  be 

10  a  collective-bargaining  agreement  between  employee  repre- 

1 1  sentatives  and  one  or  more  employers,  if  such  agreement  does 

12  not  provide  that  such  employees  are  to  be  included  in  the 

13  plan,  and  if  there  is  evidence  that  retirement  benefits  were 

14  the  subject  of  good  faith  bargaining  between  such,  employee 

15  representatives  and  such  employer  or  employers  during  the 

16  most  recently  concluded  contract  negotiations  which  were 

17  the  subject  of  bargaining  between  such  representatives  and 

18  the  employer  or  employers.". 

19  (c)  Conforming  Amendments  — 

20  (1)  Section  404  (a)  (2)   (relating  to  deduction  for 

21  contributions  of  an  employer  to  employees'  annuity 

22  plan)  is  amended  by  striking  out  "and  (8),"  and  in- 

23  serting  in  lieu  thereof  "(8),  (11),  (12),  (13),  (14), 

24  and  (15),". 
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1  (2)  Section  805  (d)  (1)  (C)  (relating  to  definition 

2  of  pension  plan  reserves)  is  amended  by  striking  out 

3  "and  (8)"  and  inserting  in  lieu  thereof  "(8),  (11), 

4  (12),  (13),  (14),  and  (15)". 
f>  (d)  Effective  Dates. — 

(5  ( 1 )  General  rule. — Except  as  provided  by  para- 

7  graph  (2) ,  the  amendments  made  by  this  section  shall 

8  apply  with  respect  to  plan  years  and  taxable  years  begin- 

9  ning  after  the  date  of  enactment  of  this  Act. 

10  (2)  Exception— In  the  case  of  a  trust  which  is 

11  part  of  a  plan  which  was  in  existence  on  December  31, 

12  1972,  the  amendments  made  by  this  section  shall  not 

13  apply  with  respect  to  plan  years  beginning  before  Janu- 

14  ary  1,  1976. 

15  SEC.  262.  PROHIBITION  AGAINST  MAINTAINING  NON- 
16  QUALIFIED  PLANS. 

17  (a)  In  General. — Except  as  otherwise  provided  in 

18  this  section,  no  person  shall  establish  or  maintain  a  retire- 

19  ment  plan  in  commerce  which  does  not  meet  the  requirements 

20  of  section  401  of  the  Internal  Revenue  Code  of  1954  other 

21  than  a  plan  described  in  section  404  (a)  (5)  of  such  Code  to 

22  which  section  404  (g)  of  such  Code  does  not  apply) . 

23  (b)  Enforcement. — The  Secretary  of  the  Treasury  is 

24  authorized  to  bring  an  action  in  any  district  court  of  the 

25  United  States  having  jurisdiction  over  a  person  who  estab- 
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1  lishes  or  maintains  a  retirement  plan  in  violation  of  the 

2  provisions  of  subsection  (a)  against  such  person  for  equitable 

3  relief  to  restrain  that  person  from  maintaining  such  a  plan. 


4  (c)  Exceptions— Subsection  (a)  shall  not  apply  to — 

5  (1)  a  plan  established  or  maintained  outside  the 

6  United  States  primarily  for  the  benefit  of  employees 

7  who  are  not  citizens  of  the  United  States  if  the  fund  for 

8  such  plan  is  maintained  outside  the  United  States, 

9  (2)  a  plan  established  and  maintained  solely  for  the 

10  purpose  of  complying  with  applicable  workmen's  com- 

11  pensation  or  unemployment  compensation  or  disability 

12  insurance  laws, 

13  (3)  a  plan  established  and  maintained  by  a  church 

14  or  by  a  convention  or  association  of  churches  which  is 

15  exempt  from  tax  under  section  501  (a)  of  the  Internal 

16  Revenue  Code  of  1954, 

17  (4)  a  plan  established  and  maintained  by  a  fraternal 

18  society,  order,  or  association  described  in  section  501  (c) 

19  (8)  or  (9)  of  the  Internal  Eevenue  Code  of  1954  if 

20  no  part  of  the  contributions  to  or  under  such  plan  are 

21  made  by  employers  of  participants  in  such  plan, 

.22  (5)  a  plan  established  or  maintained  by  the  Govern- 

23  ment  of  the  United  States  or  the  government  of  any 

24  State  or  political  subdivision  thereof  or  by  an  agency 

25  or  instrumentality  thereoVo*- 
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1  (6)  a  plan  described  in  section  404  (a)  (5)  of  such 

2  Code  to  which  section  404  (g)  of  such  Code  does  not 

3  apply. 

4  (d)  Definitions.— For  purposes  of  this  section,  the 

5  term — 

q  (1)  "retirement  plan"  means  any  plan,  fund,  or 

7  program  other  than  a  profit-sharing  plan,  which  is  estab- 

8  lished  under  a  written  governing  instrument  and  pro- 

9  vides  a  determinable  retirement  benefit  for  a  participant 

10  in  the  plan  or  his  beneficiaries; 

11  (2)  "profit-sharing  plan"  means  a  retirement  plan 

12  established  or  maintained  by  an  employer  to  provide  for 

13  the  participation  by  his  employees  in  the  current  or 

14  accumulated  profits  of  the  employer  in  accordance  with  a 

15  formula  for  allocating  contributions  made  to  the  plan  by 

16  participants  in  the  plan  and  for  distributing  benefits 

17  under  the  plan  upon  retirement  or  death  of  any  partici- 

18  pant  ;  and 

19  (3)  "commerce"  means  in  or  affecting  interstate 

20  commerce. 

21  (e)  Regulations.— The  Secretary  of  the  Treasury 

22  shall  prescribe  regulations  as  may  be  necessary  to  carry  out 

23  the  provisions  of  this  section. 
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1  PART    E— PROTECTION    OF    PENSION  RIGHTS 

2  UNDER    GOVERNMENT    PLANS    AND  CON- 

3  TRACTS 

4  SEC.  281.  DUTIES  OF  THE  SECRETARY  OF  THE  TREASURY. 

5  The  Secretary  of  the  Treasury  or  his  delegate  shall 
G  study  the  extent  to  which  pension  plans  established  and  main-* 
7  tained  by  the  Government  of  the  United  States,  or  by  any 
g  State  (including  the  District  of  Columbia)  or  political 
9  subdivision  thereof,  are  adequately  funded.  In  determining 

20  whether  any  such  plan  is  adequately  funded,  the  Secretary 

H  or  his  delegate  shall  consider  the  minimum  funding  standards 

12  applicable  to  private  pension  plans  under  the  Internal 

13  Revenue  Code  of  1954,  the  taxing  power  of  the  government 

14  maintaining  the  plan,  and  whether  it  would  be  advisable 

15  or  appropriate  to  require  such  plans  to  comply  with  the 

16  same  minimum  funding  standards  applicable  to  private  pen- 

17  sion  plans  or  with  other  minimum  funding  standards.  The 

18  Secretary  shall  submit  to  the  Committee  on  Finance  of  the 

19  Senate  and  the  Committee  on  Ways  and  Means  of  the 

20  House  of  Representatives  the  results  of  such  study  not 

21  later  than  December  31,  1976,  together  with  such  recom- 

22  mendations,  including  recommendations  for  legislation,  as 

23  he  may  deem  appropriate. 
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1  SEC.  282.  DUTIES  OF  SECRETARY  OF  LABOR. 

2  (a)   Development  of  Regulations. — The  Secre- 

3  tary  of  Labor  shall  develop,  in  consultation  with  appro- 

4  priate  professional  societies,  business  organizations,  and 

5  heads  of  interested  Federal  departments  and  procurement 

6  agencies,  recommendations  for  modifications  of  Federal  pro- 

7  curement  regulations  to  insure  that  professional,  scientific, 

8  and  technical  personnel  and  others  working  in  associated 

9  occupations  employed  under  Federal  procurement,  con- 

10  struction,  or  research  contracts  or  grants  shall,  to  the  ex- 

11  tent  feasible,  be  protected  against  forfeitures  of  pension  or 

12  retirement  rights  or  benefits,  otherwise  provided,  as  a  con- 

13  sequence  of  job  transfers  or  loss  of  employment  result- 

14  ing  from  terminations  or  modifications  of  Federal  con- 

15  tracts,  grants,  or  procurement  policies. 

16  (b)  Publication. — Recommended  changes  in  regu- 

17  lations  governing  Federal  contracts,  grants,  or  procure- 

18  ment  policies  shall  be  developed  by  the  Secretary,  as  re- 

19  quired  by  subsection  (a) ,  within  six  months  after  enact- 

20  ment  of  this  Act,  and  shall  be  published  in  the  Federal 

21  Register  within  fifteen  days  thereafter  as  proposed  regu- 

22  lations  subject  to  comment  by  interested  parties. 

23  (c)    Recommendations— After   publication  under 

24  subsection   (1)),  receipt  of  comments,  and  such  modifica- 

25  tion  of  the  published  proposals 'as  the  Secretary  deems  ap- 
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1  propriate,  the  recommended  changes  in  procurement  reg- 

2  ulations  developed  under  this  title  shall  be  adopted  by  each 

3  Federal  department  and  procurement  agency  within  sixty 

4  days  thereafter  unless  the  head  of  such  department  or  agency 

5  determines  that  such  changes  would  not  be  in  the  national 

6  interest  or  would  not  be  consistent  with  the  primary  objec- 

7  tives  of  such  department  or  agency. 


s  TITLE  III— PORTABILITY 

9    SEC.  301.  DEFINITIONS. 

10  For  purposes  of  this  title — 

11  (1)  "fund"  means  the  Pension  Benefit  Portability 

1 2  Fund  established  under  section  303 ; 

13  (2)  "corporation' '   means   the   Pension  Benefit 

14  Guaranty  Corporation  established  under  title  IV  of  this 

15  Act; 

16  (>3)  "qualified  plan"  means — 

17  (A)  a  pension,  profit-sharing,  or  stock  bonus 

18  plan  described  in  section  401  (a)  of  the  Internal 

19  Kevenue  Code  of  1954, 

20  (B)  an  annuity  plan  described  in  section  403 

21  (a)  or  (b)  of  such  Code,  and 

22  (C)  a  bond  purchase  plan  described  in  section 

23  405(a)  of  such  Code; 

24  (4)  "qualified  insurance  carrier"  means  an  insur- 

25  ance  carrier  subject  to  regulation  and  examination  by 
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1  the  government  of  the  State  in  which  an  annuitant  re- 

2  sides,  which  is  determined  by  the  corporation  to  be 

3  suitable  as  the  issuer  of  annuity  contracts  authorized  to 

4  be  purchased  under  section  307  (b)  (3)  ; 

5  (5)  ' 'participant"  means  an  employee  who  is  cov- 

6  ered  under  a  qualified  plan  other  than  an  employee 

7  who,  at  any  time,  has  been  an  employee  within  the 

8  meaning  of  section  401  (c)  (1)  of  the  Internal  Eevenue 
y  Code  of  1954  or  a  proprietary  employee  within  the 

10  meaning  of  section  412  (c)  (1)  of  such  Code; 

11  (6)  "administrator"  means  the  person  or  persons 

12  described  in  section  501  (g)  (11)  of  this  Act;  and 

13  (7)  "State"  means  any  of  the  States  of  the  United 

14  States  or  the  District  of  Columbia. 

15  SEC.  302.  PROGRAM  ESTABLISHED. 

16  The  corporation  shall  establish  a  voluntary  pension  bene- 

17  fit  portability  program  in  accordance  with  the  provisions  of 

18  this  title. 

19  SEC.  303.  ESTABLISHMENT  OF  FUND. 

20  (a)  In  General. — The  corporation  shall  establish  a 

21  Pension  Benefit  Portability  Fund.  Any  payments  received 

22  by  the  corporation  under  this  section  or  under  section  305 

23  shall  be  deposited  in  the  fund,  and  all  expenditures  made  by 

24  the  corporation  under,  or  in  connection  with,  this  title  shall 

25  be  made  out  of  the  fund. 
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1  (b)  Investment  of  Fund  Moneys— The  corpora- 

2  tion  is  authorized  to  invest  any  amounts  in  the  fund  during 

3  any  fiscal  year  which  it  determines  not  to  be  needed  for  use 

4  in  the  program  for  the  payment  of  liabilities  during  that 

5  year,  and  any  amounts  in  the  fund  not  needed  for  the  pay- 

6  ment  of  current  operating  and  administrative  expenses,  in 

7  obligations  of  the  United  States,  and  to  deposit  any  such 

8  amounts  in  interest-bearing  accounts  in,  or  purchase  cer- 

9  tificates  of  deposit  from,  any  bank  the  deposits  of  which 

10  are  insured  by  the  Federal  Deposit  Insurance  Corporation, 

11  and  to  deposit  any  such  amounts  in  interest-bearing  accounts 

12  in  any  savings  and  loan  association  in  which  the  accounts 

13  are  insured  by  the  Federal  Savings  and  Loan  Insurance 

14  Corporation  or  in  any  credit  union  insured  under  title  II  of 

15  the  Federal  Credit  Union  Act.  In  no  case  shall  more  than 

16  10  percent  of  the  amount  invested  under  this  subsection  be 

17  invested  in  or  with  any  particular  bank,  savings  and  loan 

18  association,  or  credit  union. 

19  1    (c)  Eepoets  on  Status  of  Fund— The  corporation 

20  shall  report  to  the  Congress  not  later  than  the  first  day  of  the 

21  fourth  month  beginning  after  the  end  of  the  fiscal  year  of  the 

22  corporation  on  the  operations  and  status  of  the  fund  during 

23  that  fiscal  year,  and  on  its  expected  operations  and  status 

24  during  the  fiscal  year  of  the  corporation  during  which  such 

25  report  is  made  and  the  two  succeeding  fiscal  years.  The 
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1  report  shall  also  contain  a  review  of  the  general  policies 

2  followed  by  the  corporation  in  managing  the  fund  and  may 

3  contain  recommendations,  including  recommendations  for 

4  additional  legislation,  with  respect  to  the  operations  of  the 

5  fund  and  of  the  portability  program  established  by  this  title, 

6  which  the  corporation  chooses  to  make. 

7  SEC.  304.  REGISTRATION. 

8  (a)  In  General. — If  an  employer  who  maintains  a 

9  qualified  plan  wishes  to  be  able  to  make  payments  from  his 

10  qualified  plan  assets  on  behalf  of  former  employees  to  the 

11  corporation  for  deposit  in  the  fund,  or  to  be  able  to  receive 

12  payments  from  the  corporation  for  the  purchase  of  benefits 

13  under  his  qualified  plan  for  his  employees,  he  shall  register 

14  the  plan  with  the  corporation.  The  registration  shall  be  in 

15  such  form  and  contain  such  information  as  the  corporation 

16  may  require.  The  corporation  may  not  accept  any  registra- 

17  tion  application  which  does  not  contain  the  employer's  agree- 

18  ment,  the  breach  of  which  is  subject  to  such  charge  as  the 

19  corporation  may  by  law  impose,  to  pay  to  the  corporation, 

20  within  180  days  after  the  date  on  which  it  is  requested,  the 

21  amount  payable  under  section  305  with  respect  to  a  partici- 

22  pant  in  the  registered  qualified  plan  who  is  covered  by  such 

23  registration  who  requests  such  payment  if  that  participant 

24  was  employed  by  the  employer  at  any  time  within  a  period 

25  of  not  less  than  12  months  preceding  the  date  of  the  request. 
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1  (b)  Teemination  of  Registeatiox  ;  Reeegistea- 

2  tion. — An  employer  may  terminate  the  registration  of  his 

3  plan  under  this  section  and  reregister  from  time  to  time; 

4  however,  if  the  corporation  determines  that  a  requested  ter- 

5  mination  of  registration  and  a  subsequent  registration  by 

6  an  employer  were  for  the  purpose  of  discriminating  against 

7  an  employee  or  group  of  employees  in  an  unlawful  manner 

8  or  in  a  manner  prohibited  to  qualified  plans  under  section 

9  401  (a)   (3)  or  (4)  of  the  Internal  Revenue  Code  of  1954 

10  or  for  the  purpose  of  frustrating  the  purpose  of  this  title, 

11  that  termination  of  registration  will  be  treated  as  not  having 

12  been  effective. 

13  (c)  Limited  Registeation. — An  employer  may  reg- 

14  ister  a  qualified  plan  under  this  section  with  respect  to  less 

15  than  all  of  his  employees  who  are  participants  in  that  qualified 

16  plan  if  the  group  of  employees  with  respect  to  whom  he  regis- 

17  ters  the  plan  is  reasonably  defined  and  the  emploj^er  demon- 

18  strates  to  the  satisfaction  of  the  corporation  that  the  group 

19  has  a  particular  need  for  access  to  the  voluntary  pension 

20  benefit  portability  program  which  is  not  shared  by  his  other 

21  employees  who  are  excluded  from  the  registration  but  who 

22  are  participants  in  the  same  qualified  plan. 

23  SEC.  305.  ACCEPTANCE  OF  DEPOSITS. 

24  (a)  Payments  by  Admtnisteatoes. — The  corpora- 

25  tion  shall  accept  for  deposit  into  the  fund  any  payment 
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1  made  from  the  assets  of  a  registered  qualified  plan  by  the 

2  administrator  of  that  plan  at  the  request  of  a  participant 

3  if  the  payment  represents  a  full  discharge  of  liability  by 

4  that  plan  to  the  participant  and  is  made  upon  his  separation 

5  from  the  service  of  the  employer  or  employers  who  main- 

6  tain  the  plan. 

7  (b)  Payments  by  Participants —The  corporation 

8  shall  accept  for  deposit  into  the  fund  any  payment  made 

9  by  a  participant  (or  former  participant)  in  a  qualified  plan 

10  if— 

11  ( 1 )  the  payment  is  all  or  not  less  than  the  taxable 

12  portion  of  a  distribution  made  to  the  participant  by  the 

13  plan  representing  a  full  discharge  of  liability  of  the  plan 

14  to  the  participant,  or  a  partial  discharge  of  liability 

15  which  will  become  a  full  discharge  after  being  adjusted 

16  to  reflect  the  participant's  interest  in  the  plan  at  the 

17  close  of  the  plan  year,  or  an  installment  portion  of  such 

18  a  full  discharge  of  liability  with  any  remainder  to  be 

19  paid  within  12  months  after  the  date  on  which  the 

20  first  portion  of  such  distribution  is  made;  and 

21  (2)  the  payment  is  made  to  the  corporation  for  de- 

22  p°sit  into  the  fund  within  60  days  after  the  date  on 

23  which  the  participant  (or  former  participant)  received 

24  the  distribution  to  which  the  payment  relates. 

25  For  purposes  of  this  subsection,  the  term  "taxable  portion" 
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1  means  that  part  of  any  distribution  to  which  this  subsection 

2  applies  which  is  attributable  to  amounts  other  than  employee 

3  contributions  made  by  the  participant. 

4  (c)  Other  Conditions. — The  corporation  shall  not 

5  accept  any  payment  described  in  subsection  (a)  unless  the 

6  payment  is  made  directly  to  the  corporation  by  the  adminis- 

7  trator  of  the  plan,  nor  shall  it  accept  any  payment  described 

8  in  subsection  (a)  or  (b)  unless  it  is  made  in  cash  or  its 

9  equivalent  and  it  is  accompanied  by  such  information  with 
10  respect  to  the  plan  and  with  respect  to  the  payment  and  the 
H  participant  on  behalf  of  whom  the  payment  is  made,  or  who 

12  is  making  the  payment,  as  the  corporation  may  require  for 

13  the-  efficient  administration  of  the  voluntary  pension  benefit 

14  portability  program. 

15  SEC.  306.  INDIVIDUAL  ACCOUNTS. 

16  (a)  Account  Established. — The  corporation  shall 

17  establish  and  maintain  a  separate  account  for  each  separate 

18  payment  received  by  the  corporation  under  section  305  of 

19  this  title  on  behalf  of  each  participant. 

20  (b)  Items  Shown  in  Account.— An  account  estab- 

21  lished  under  subsection  (a)  shall  identify  the  participant  for 

22  whom  it  is  established  and  shall  show — 

23  (1)  the  name  and  address  of  each  qualified  plan 

24  which  makes  a  payment  under  section  305  of  this  title 
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1  on  behalf  of  the  participant  in  whose  name  such  account 

2  is  established; 

3  (2)  the  portion  of  each  such  payment  which  con- 

4  stitutes  the  amount  treated  under  sections  72,  402(a), 

5  and  403  of  the  Internal  Revenue  Code  of  1954  as  the 
G  net  amount  contributed  by  the  participant; 

7  (#)  any  remaining  portion  of  each  such  payment; 

8  and 

9  (4)  the  amount  which  constitutes  the  income  attrib- 

10  utable  to  such  account  while  in  the  custody  of  the  fund. 

11  SEC.  307.  PAYMENTS  FROM  INDIVIDUAL  ACCOUNTS. 

12  (a)  Geneeal  Rule. — Except  as  provided  in  subsec- 

13  tion  (b) ,  an  amount  credited  to  the  account  of  any  partici- 

14  pant  under  this  title  may  be  paid  by  the  corporation  to — 

15  (1)  such  participant, 

16  (2)  his  beneficiary, 

17  (3)  a  qualified  insurance  carrier  selected  by  such 

18  participant,  or 

19  (4)  a  qualified  plan. 

20  (b)  Limitations.— 

21  ( 1 )  In  the  case  of  a  payment  by  the  corporation  to 

22  a  participant,  such  payment  shall  be  made  upon  the 

23  written  request  of  such  participant  and  in  an  amount — 

24  (A)  of  $100  or  more,  or 
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1  (B)  which  constitutes  the  total  amount  credited 

2  to  the  account  of  such  participant. 

3  The  corporation  shall,  upon  the  date  a  participant  at- 

4  tains  the  age  of  70J-  years,  pay  to  such  participant 

5  the  amount  which  constitutes  the  total  amount  credited 
(>  to  the  account  of  such  participant.  No  payment  may 

7  be  made  to  a  participant  who  has  not  attained  the 

8  age  of  59i  years  unless,  that  participant  is  disabled 

9  (within  the  meaning  of  section  72  (m)  (7)  of  the  In- 

10  ternal  Revenue  Code  of  1954) . 

11  (2)  A  payment  shall  be  made  by  the  corporation  to 

12  the  beneficiary  of  a  participant  only  if — 

13  (A)  the  participant  dies  before  the  total  amount 

14  credited  to  his  account  has  been  paid  or  distributed 

15  in  accordance  with  paragraphs  (1),  (3),  and  (4), 

16  and 

17  (B)  the  payment  is  made  to  the  beneficiary 

18  upon  his  written  request  and — 

19  (i)  is  in  tan  amount  of  $100  or  more, 

20  (ii)  constitutes  the  total  amount  credited  to 

21  the  account  of  the  participant   (if  less  than 

22  $100) ,  or 

23  (iii)  is  used  to  purchase  an  immediate 
21  *           annuity  for  such  beneficiary  which  is  payable 
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1  for  his  life  (or  for  a  term  certain  not  extend- 

2  ing  beyond  the  life  expectancy  of  the  benefi- 

3  ciary)   and  which  is  distributed  immediately 

4  to  the  beneficiary. 

5  For  purposes  of  this  paragraph,  the  total  amount  cred- 

6  ited  to  the  account  of  a  participant  must  be  paid  or  dis- 

7  tributed  to  his  beneficiary  not  later  than  10  years  after 

8  the  death  of  the  participant. 

9  (3)  In  the  case  of  a  payment  by  the  corporation  to 

10  a  qualified  insurance  carrier  selected  by  a  participant 

11  who  has  attained  the  age  of  59^  years,  such  payment 

12  shall  only  be  made  if  such  payment  is  used  for  the  pur- 

13  chase  of — 

14  (A)  a  single  premium  life  annuity  contract 

15  payable  during  the  life  of  such  participant  com- 

16  mencing  not  earlier  than  the  date  on  which  such 

17  participant  attains  the  age  of  59|  years  and  not 

18  later  than  the  date  on  which  he  attains  the  age  of 

19  70^  years,  or 

20  (B)  a  single  premium  joint  and  survivor  an- 

21  nuity  contract  payable  during  the  lifetimes  of  such 

22  participant  and  his  spouse  commencing  not  earlier 

23  than  the  date  on  which  such  participant  attains  (or 

24  would  have  attained)  the  age  of  59£  years  and 

25  not  later  than  the  date  on  which  such  participant 

it  -  > 
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1  attains  (or  would  have  attained)  the  age  of  70+ 

2  years, 

3  which  will  be  distributed  to  such  participant  on  the  date 

4  on  which  payments  are  to  commence. 

5  (4)  The  corporation  shall  make  a  payment  to  a 

6  qualified  plan  only  if — 

7  (A)  the  plan  is  registered  under  section  304, 

8  ( B )  the  payment  is  made  pursuant  to  a  request 

9  made  by  the  participant  withni  12  months  after  he 

10  becomes  a  participant  in  such  plan,  or,  if  later, 

11  within  12  months  after  the  plan  is  registered  under 

12  section  304,  and 

13  (C)  the  administrator  of  the  plan  agrees  to 

14  accept  the  payment  and  to  apply  it  to  the  purchase 

15  of  benefits  under  the  plan  which  have  a  value  equiv- 

16  alent  to  the  value  of  the  payment  if  it  were  left  in 

17  the  fund. 

18  (c)    Mandatory  Withdrawals— The  balance  of 


19  any  account  of  a  participant  shall  be  paid  by  the  corporation 

20  to  such  participant  within  30  days  after  notification  to  the 

21  corporation  by  the  Secretary  of  the  Treasury  or  his  delegate 

22  that  the  trust  or  plan  (which  made  a  payment  credited  to 

23  such  account)  has  been  determined  not  to  be  a  qualified  trust 

24  under  section  401  (a)  of  the  Internal  Ke venue  Code  of  1954 
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1  or  not  to  be  a  plan  which  satisfied  the  requirements  of  section 

2  404  (a)  (2)  of  such  Code  at  the  time  such  trust  or  plan  made 

3  such  payment. 

4  SEC.  308.  ASSISTANCE  TO  PLAN  ADMINISTRATORS. 

5  The  corporation  shall  provide  assistance  to  employers, 

6  employee  organizations,  trustees,  and  administrators  of  pen- 

7  sion  plans  in  their  efforts  to  provide  greater  retirement  pro- 

8  tection  for  individuals  who  are  separated  from  employment 

9  covered  under  such  plans.  Such  assistance  may  include,  but 

10  is  not  limited  to  ( 1 )  the  development  of  reciprocity  arrange- 

11  ments  between  plans  in  the  same  industry  or  area,  and  (2) 

12  the  development  of  special  arrangements  for  portability  of 

13  credits  within  a  particular  industry  or  area. 

14  SEC.  309.  AMENDMENT    OF    INTERNAL   REVENUE  CODE 

15  OF  1954. 

16  (a)    Amendment  of  Section  402.— Section  402 

17  (relating  to  taxability  of  beneficiary  of  employees'  trust)  is 

18  amended  by — 

19  (1)  striking  out  "and  (4)  "  in  the  first  sentence  of 

20  paragraph  (1)  of  subsection  (a)  and  inserting  in  lieu 

21  thereof",  (4)  and  (6)", 

22  (2)  inserting  after  paragraph  (5)  of  subsection  (a) 

23  (as  amended  by  section  703  (b)  of  this  Act)  the  follow- 

24  ing  new  paragraph : 

25  "  (6)  Certain  transfers— For  purposes  of  this 
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1  section,  a  transfer  of  the  full  amount  representing  an 

2  employee's  interest  in  an  employee's  trust  described  in 

3  section  401  (a)  which  is  exempt  from  tax  under  section 

4  501  (a)  shall  not  be  considered  a  distribution  under 

5  paragraph  ( 1 )  if  the  transfer  is  made  in  connection  with 

6  a  change  of  employment  by  the  employee  and  the  trans- 

7  fer  is  made  from  a  trust  under  his  former  employer  not 

8  later  than  the  60th  day  after  its  receipt  by  the  employee, 

9  and  within  12  months  after  such  change  of  employment, 
10  to- 
ll "  (A)  a  trust  of  his  new  employer  which  is 

12  described  in  section  401  (a)  and  exempt  from  tax 

13  under  section  501  (a) ,  or 

14  "(B)  an  annuity  plan  of  his  new  employer 

15  which  meets  the  requirements  of  section  404  (a) 

16  (2). 

17  This  paragraph  shall  not  apply  to  a  transfer  made  in  con- 

18  nection  with  a  change  of  employment  by  an  individual 

19  who  was,  at  any  time,  under  the  former  employer's  plan 

20  an  employee  within  the  meaning  of  section  401  (c)  (1) 

21  or  a  proprietary  employee  within  the  meaning  of  section 

22  412  (c)  (1) .  This  paragraph  shall  also  apply  in  the  case 

23  of  a  transfer  to  such  a  trust  or  annuity  plan  of  not  less 

24  than  that  portion  of  an  employee's  interest  in  his  former 

25  employer's  plan  which  does  not  represent  the  employee's 
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1  own  contributions  if  the  full  amount  of  his  interest  in 

2  such  plan  was  distributed  to  him.  For  purposes  of  this 

3  title,  the  contribution  made  to  the  new  employer's  plan 

4  by  such  a  transfer  shall  be  treated  as  an  employer  con- 

5  tribution  made  on  the  date  contributed,  except  that  for 

6  purposes  of  sections  219  (b)  (2) ,  404,  411,  414  (a) ,  and 

7  .      1379  (b)  it  shall  be  treated  as  an  employee  contribution 

8  made  on  such  date.",  and 

9  (3 )  adding  at  the  end  thereof  the  following  new  sub- 

10  sections : 

11  "(f)  Taxability  of  Payments  to  the  Pension 

12  Benefit  Portability  Fund. — A  payment  to  the  Pension 

13  Benefit  Portability  Fund   (established  under  section  303 

14  of  the  Retirement  Income  Security  for  Employees  Act) 

15  by  a  qualified  plan  of  an  amount  described  in  section  305  of 

16  that  Act  on  behalf  of  a  participant  shall  not  be  includible 

17  in  the  gross  income  of  such  participant  for  the  taxable  year 

18  of  such  participant  in  which  such  payment  is  made. 

19  "  (g)  Taxability  of  Payments  From  the  Pension 

20  Benefit  Portability  Fund. — Any  amount  paid  on  behalf 

21  of  a  participant  from  the  Pension  Benefit  Portability  Fund — 

22  "  ( 1 )  to  a  member  plan,  shall  not  be  includible  in 

23  the  gross  income  of  such  participant  for  the  taxable  year 

24  of  such  participant  in  which  such  payment  is  made; 

25  "(2)  to  or  with  respect  to  such  participant,  shall 
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1  be  includible  in  gross  income  to  the  extent  that  such 

2  amount  (when  added  to  amounts  previously  received) 

3  exceeds  the  aggregate  amount  of  each  payment  to  the 

4  Pension  Benefit  Portability  Fund  credited  to  the  account 

5  of  such  participant  which  is  treated  as  contributed  by 

6  such  participant  under  subsection  (a),  or  section  72  or 

7  403; 

8  "(3)  to  a  qualified  insurance  carrier  (within  the 

9  meaning  of  section  301  (4)  of  the  Retirement  Income 

10  Security  for  Employees  Act)  for  the  purchase  of  an 

11  annuity  contract  described  in  section  307  (b)    (2)  or 

12  (3)  of  that  Act  shall  not  be  includible  in  the  gross 

13  income  of  such  participant  for  the  taxable  year  in 

14  which  such  annuity  contract  is  purchased. 

15  "  (h)   Taxability  of  Mandatory  Withdrawals 

16  From  the  Pension  Benefit  Portability  Fund. — Any 

17  amount  paid  to  a  participant  under  the  provisions  of  sec- 

18  tion  307  (c)  of  the  Retirement  Income  Security  for  Em- 

19  ployees  Act  shall  be  includible  in  the  gross  income  of  such 

20  participant  to  the  extent  such  amount  constitutes  the  amount 

21  described  in  section  306(b)  (4)  of  such  Act." 

22  (b)  Amendment  of  Section  403— Section  403(a) 

23  (relating  to  taxability  of  beneficiary  under  annuity  plan)  is 

24  amended  by — 

25  (!)  striking  out  "paragraph  (2)  "  in  the  first  sen- 
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1  tence  of  paragraph  (1)  and  inserting  in  lieu  thereof 

2  "paragraphs  (2)  and  (4)",  and 

3  (2)  inserting  after  paragraph  (3)    (as  added  by 

4  section  703  (b)  of  this  Act)  the  following  new  para- 

5  graph: 

6  " (4)  Certain  transfers— For  purposes  of  this 

7  section,  a  transfer  of  the  full  amount  representing  an  em- 

8  ployee's  interest  in  an  annuity  plan  described  in  section 

9  404  (a)  (2)  shall  not  be  considered  a  distribution  under 

10  paragraph  ( 1 )  if  the  transfer  is  made  in  connection  with 

11  a  change  of  employment  by  the  employee  and  the  trans- 

12  fer  is  made  from  a  trust  under  his  former  employer  not 

13  later  than  the  60th  day  after  its  receipt  by  the  employee, 

14  and  within  12  months  after  such  change  of  employment, 

15  to— 

16  "  (A)  a  trust  of  his  new  employer  which  is  de- 

17  scribed  in  section  401  (a)  and  exempt  from  tax  un- 

18  der  section  501  (a) ,  or 

19  "  (B)  an  annuity  plan  of  his  new  employer 
26  which  meets  the  requirements  of  section  404  (a) 
21  (2). 

2%  This  paragraph  shall  not  apply  to  a  transfer  made  in 
connection  with  a  change  of  employment  by  an  indi- 
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1  vidual  who  was,  at  any  time,  under  the  former  em- 

2  ployer's  plan  an  employee  within  the  meaning  of  sec- 

3  tion  401(c)  (1)  or  a  proprietary  employee  within  the 

4  meaning  of  section  412(c)  (1).  This  paragraph  shall 

5  also  apply  in  the  case  of  a  transfer  to  such  a  trust  or 

6  annuity  plan  of  not  less  than  that  portion  of  an  em- 

7  ployee's  interest  in  his  former  employer's  plan  which 

8  does  not  represent  the  employee's  own  contributions  if 

9  the  full  amount  of  his  interest  in  such  plan  was  distrib- 

10  uted  to  him.  For  purposes  of  this  title,  the  contribution 

11  made  to  the  new  employer's  plan  by  such  a  transfer  shall 

12  be  treated  as  an  employer  contribution  made  on  the  date 

13  contributed,  except  that  for  purposes  of  sections  219 

14  (b)  (2),  404,  411,  414(a),  and  1379(b)  it  shaU  be 

15  treated  as  an  employee  contribution  made  on  such  date." 

16  (c)  Effective  Date. — The  amendments  made  by  this 

17  section  shall  be  effective  on  and  after  the  date  of  enactment 

18  of  this  Act. 

19  SEC.  310.  AUTHORIZATION  OF  APPROPRIATIONS. 

20  There  are  authorized  to  be  appropriated  to  the  corpora- 

21  tion  (which  shall  be  treated  solely  for  purposes  of  this  sec- 

22  tion  as  an  instrumentality  of  the  United  States)  such  sums 

23  as  may  be  necessary  to  carry  out  the  provisions  of  this  title. 
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1  TITLE  IV— PLAN  TERMINATION 

2  INSURANCE 

3  PART  A— PENSION  BENEFIT  GUARANTY 

4  CORPORATION 

5  SEC.  401.  DEFINITIONS:  SPECIAL  RULES. 

6  (a)   Definitions —For  purposes  of  this  title,  the 

7  term— 

8  (1)  "administrator"  means  the  person  or  persons 

9  described  in  section  501  (g)  (11)  of  this  Act; 

10  (2)  "substantial  employer"  means  any  employer 

11  (treating  employers  which  are  members  of  the  same 

12  affiliated  group,  within  the  meaning  of  section  1504  (a) 

13  of  the  Internal  Revenue  Code  of  1954,  as  one  em- 

14  ployer)  who — 

15  (A)   has  made  contributions  to  or  under  a 

16  multiemployer  plan  for  each  of  any  2  consecutive 

17  plan  years  equaling  or  exceeding  10  percent  of  all 

18  employer  contributions  paid  to  or  under  that  plan 

19  for  each  such  year,  and 

20  (B)  who  has  received  notice  from  the  plan 

21  administrator  under  section  466  and  has  not  with- 

22  drawn  from  the  plan  within  24  months  after  re- 

23  ceiving  such  notice; 

24  (3)  "multiemployer  plan"  means  a  plan  which  the 

25  corporation  determines  is  a  plan  to  which  more  than 


1359 


89 

1  one  employer  (treating  employers  who  are  members  of 

2  the  same  affiliated  group  within  the  meaning  of  section 

3  1504  (a)  of  the  Internal  Revenue  Code  of  1954  as  one 

4  employer)  is  required  to  contribute  and  which  is  a  plan 

5  established  or  maintained  pursuant  to  a  collective  bar- 

6  gaining  agreement  between  employee  representatives 

7  and  one  or  more  employers,  but  a  plan  shall  not  be  con- 

8  sidered  to  be  a  multiemployer  plan  within  the  meaning 

9  of  this  section  unless  the  corporation  determines  that — 

10  (A)  under  the  plan  benefits  are  payable  with 

11  respect  to  each  participant  without  regard  to  the 

12  cessation  of  contributions  by  the  employer  who  era- 

13  •      ployed  that  participant,  and 

14  (B)  the  amount  of  contributions  made  to  or 

15  under  the  plan  for  a  plan  year  by  any  employer 

16  making  such  contributions  is  less  than  50  percent 

17  of  the  aggregate  amount  of  contributions  made  to 

18  or  under  the  plan  for  that  plan  year  by  all  em- 

19  ployers  making  such  contributions ; 

20  (4)    "corporation"  means  the  Pension  Benefit 

21  Guaranty  Corporation  established  under  section  402; 

22  ana* 

23  (5)  "fund"  means  the  Pension  Benefit  Guaranty 

24  Fund  established  under  section  403. 

25  (b)  Special  Rules.— 

25-028  O  -  76  -  vol.  1  -  89 
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1  (1)  NON-MULTIEMPLOTEE  PLANS. — A  plan  which 

2  is  not  a  multiemployer  plan  shall  be  treated  as  the  sep- 

3  arate  plan  of  each  employer  (with  predecessor  and  suc- 

4  cessor  employers  treated  as  one  employer)  who  contrib- 

5  uted  to  or  under  the  plan. 

6  (2)  Employer. — An  individual  who  owns  the  en- 

7  tire  interest  in  an  unincorporated  trade  or  business  shall 

8  be  treated  as  his  own  employer,  and  a  partnership  shall 

9  be  treated  as  the  employer  of  each  partner  who  is  an  em- 
10  ployee  within  the  meaning  of  section  401  (c)  (1)  of  the 

'  11  Internal  Revenue  Code  of  1954. 

12  SEC.  402.  PENSION  BENEFIT  GUARANTY  CORPORATION. 

13  (a)  Establishment.— There  is  established  within  the 

14  Department  of  Labor  a  body  corporate  to  be  known  as  the 

15  Pension  Benefit  Guaranty  Corporation  (hereinafter  referred 

16  to  as  the  "Corporation") .  In  carrying  out  its  functions  under 

17  this  Act  the  Coporation  shall  be  administered  by  a  Board  of 

18  Directors  (as  provided  in  subsection  (c) ) ,  under  the  general 

19  supervision  and  direction  of  the  Secretary  of  Labor. 

20  (b)  Geneeal  Powers. — In  addition  to  any  specific 

21  power  granted  to  the  Corporation  elsewhere  in  this  Act,  the 

22  Corporation  shall  have  the  power — 

23  ( 1 )  to  sue  and  be  sued,  complain  and  defend,  in  its 

24  corporate  name  and  through  its  own  counsel,  in  any 

25  court,  State  or  Federal; 
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1  (2)  to  adopt,  alter,  and  use  a  corporate  seal,  which 

2  shall  be  judicially  noticed ; 

3  (3)  to  adopt,  amend,  and  repeal,  by  its  Board  of 

4  Directors,  bylaws  and  rules  relating  to  the  conduct  of  its 

5  business  and  the  exercise  of  all  other  rights  and  powers 

6  granted  to  it  by  this  Act; 

7  (4)  to  conduct  its  business  (including  the  carrying 

8  on  of  operations  and  the  maintenance  of  offices)  and  to 

9  exercise  all  other  rights  and  powers  granted  to  it  by  this 

10  Act  in  any  State  or  other  jurisdiction  without  regard  to 

11  qualification,  licensing,  or  other  statute  in  such  State  or 

12  other  jurisdiction; 

13  (5)  to  lease,  purchase,  accept  gifts  or  donations  of, 

14  or  otherwise  to  acquire,  to  own,  hold,  improve,  use,  or 

15  otherwise  deal  in  or  with,  and  to  sell,  convey,  mortgage, 

16  pledge,  lease,  exchange,  or  otherwise  dispose  of,  any 

17  property,  real,  personal,  or  mixed,  or  any  interest  there- 
in in,  wherever  situated ; 

19  (6)  subject  to  the  provisions  of  subsection  (c),  to 

20  elect  or  appoint  such  officers,  attorneys,  employees,  and 

21  agents  as  may  be  required,  to  determine  their  qualifica- 
tions, to  define  their  duties,  to  fix  their  salaries,  and,  to 

23  the  extent  desired,  require  bonds  for  them  and  fix  the 

24  penalty  thereof; 

25  (7)  to  enter  into  contracts,  to  execute  instruments, 
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1  to  incur  liabilities,  and  to  do  any  and  all  other  acts  and 

2  things  as  may  be  necessary  or  incidental  to  the  conduct 

3  of  its  business  and  the  exercise  of  all  other  rights  and 

4  powers  granted  to  the  Corporation  by  this  Act. 

5  (c)  Boakd  of  Directoks.— The  Board  of  Directors 

6  of  the  Corporation  shall  be  composed  of  the  Secretary  of  the 

7  Treasury,  the  Secretary  of  Labor,  and  the  Secretary  of  Com- 

8  merce.  Members  of  the  Board  shall  serve  without  compensa- 

9  tion,  but  shall  be  reimbursed  for  travel,  subsistence,  and  other 
10  necessary  expenses  incurred  in  the  performance  of  their 
H  duties  of  members  of  the  Board.  The  Secretary  of  Labor  shall 

12  be  the  Chairman  of  the  Board  of  Directors. 

13  (d)  Meetings  of  Boakd.— The  Board  of  Directors  shall 

14  meet  at  the  call  of  its  Chairman,  or  as  otherwise  provided  by 

15  the  bylaws  of  the  Corporation. 

16  (e)  Bylaws. — As  soon  as  practicable  but  not  later  than 

17  180  days  after  the  date  of  enactment  of  this  Act,  the  board 

18  of  directors  shall  adopt  initial  bylaws  and  rules  relating  to 

19  the  conduct  of  the  business  of  the  corporation.  Thereafter, 

20  the  board  of  directors  may  alter,  supplement,  or  repeal  any 

21  existing  bylaw  or  rule,  and  may  adopt  additional  bylaws 

22  and  rules,  from  time  to  time  as  may  be  necessary.  The  Sec- 

23  retary  of  Labor  shall  cause  a  copy  of  the  bylaws  of  the 

24  corporation  to  be  published  in  the  Federal  Register  not  less 

25  than  annually. 
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1  (f)  Exemption  From  Tax. — The  Pension  Benefit 

2  Guaranty  Corporation,  its  property,  its  franchise,  capital,  re- 

3  serves,  surplus,  and  its  income  (including,  but  not  limited 

4  to,  any  income  of  the  Pension  Benefit  Guaranty  Fund  and 

5  the  Pension  Benefit  Portability  Fund) ,  shall  be  exempt  from 

6  all  taxation  now  or  hereafter  imposed  by  the  United  States 

7  (other  than  taxes  imposed  under  chapter  21  of  the  Internal 

8  Revenue  Code  of  1954,  relating  to  Federal  Insurance  Con- 

9  tributions  Act,  and  chapter  23  of  such  Code,  relating  to 

10  Federal  Unemployment  Tax  Act)  or  by  any  State  or  local 

11  taxing  authority,  except  that  any  real  property  and  any 

12  tangible  personal  property  (other  than  cash  and  securities) 

13  of  the  corporation  shall  be  subject  to  State  and  local  tax- 

14  ation  to  the  same  extent  according  to  its  value  as  other  real 

15  and  tangible  personal  property  is  taxed. 

16  SEC.  403.  ESTABLISHMENT  OF  PENSION  BENEFIT  GUAR- 

17  ANTY  FUND. 

18  (a)  Teust  Fund  — 

19  ( 1 )  In  geNeeal. — There  is  established  on  the  books 

20  of  the  Treasury  of  the  United  States  a  trust  fund  to  be 

21  known  as  the  "Pension  Benefit  Guaranty  Fund"  (here- 

22  inafter  in  this  title  referred  to  as  the  "fund") .  The  fund 

23  shall  remain  available  without  fiscal  year  limitation  and 

24  shall  consist  of  such  amounts  as  may  be  appropriated  to 

25  it  and  deposited  in  it  as  provided  in  subsection  (b). 
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1  Upon  request  made  by  the  Corporation,  the  Secretary  of 

2  the  Treasury  shall  transfer  such  amounts  from  the  fund 

3  to  the  Corporation  as  the  Corporation  deems  necessary 

4  to  pay  benefits  guaranteed  under  section  422  and  to  pay 

5  the  operational  and  administrative  expenses  of  the 

6  Corporation. 

7  (2)  Trustee  —  The  Secretary  of  the  Treasury  is 

8  the  trustee  of  the  fimd  and  shall  report  to  the  Congress 

9  not  later  than  the  first  day  of  March  of  each  year  on 

10  the  operation  and  status  of  the  fund  during  the  preced- 

11  ing  fiscal  year  of  the  corporation. 

12  (b)  Authorization  of  Appropriations—  There  is 

13  authorized  to  be  appropriated  to  the  fund  for  each  fiscal 

14  year  an  amount  equal  to  the  amount  of  the  collections  of  tax 

15  under  section  4972  of  the  Internal  Revenue  Code  of  1954 

16  (relating  to  taxes  on  failure  to  meet  minimum  funding  stand- 

17  ard)  and  chapter  45  of  such  Code. 

18  (c)  Premium  Rates ;  Coverage  Schedules.— 

19  (1)  IN  general. — The  corporation  shall  prescribe 

20  such  insurance  premium  rates  and  such  coverage  sched- 

21  ules  for  the  application  of  those  rates  as  may  be  necessary 

22  to  provide  sufficient  revenue  to  the  fund  for  the  corpora- 

23  tion  to  carry  out  its  functions  under  this  title. 

24  (2)  Coverage  schedules. — The  corporation  shall 

25  maintain  separate  coverage  schedules  for — 
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1  (A)  plans  which  are  multiemployer  plans, 

2  (B)  plans  which  are  not  multiemployer  plans, 

3  and 

4  (C)  employers  who  wish  to  be  insured  against 

5  liability  under  part  D  of  this  title. 

6  Except  as  provided  in  paragraph  (3),  the  corporation 

7  may  revise  such  schedules  whenever  it  deteraiines  that 

8  revised  rates  are  necessary,  but  a  revised  schedule  de- 

9  scribed  in  subparagraph  (A)  or  (B)  shall  apply  only 

10  to  taxable  years  beginning  more  than  30  days  after  the 

11  date  on  which  the  Congress  approves  such  revised  sched- 

12  ule  by  a  concurrent  resolution  originating  in  the  House 

13  of  Bepresentatives. 

14  (3)  Initial  coveeage  schedules  foe  plans. — 

15  The  rate  for  all  plans  with  respect  to  plan  years  ending 

16  with  or  within  taxable  years  ending  before  January  1, 

17  1977,  shall  be— 

18  (A)  in  the  case  of  each  employer  who  main- 

19  tains  one  or  more  plans  other  than  a  multiemployer 

20  plan,  with  respect  to  each  such  plan,  an  amount 

21  equal  to  $1  for  each  individual  employed  by  him 

22  at  any  time  during  each  plan  year  who  is  a  par- 

23  ticipant  in  such  plan  at  any  time  during  such  plan 

24  year;  or 

25  (B)  in  the  case  of  a  multiemployer  plan,  an 
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1  amount  equal  to  $1  for  each  individual  who  is  em- 

2  ployed  by  any  of  the  employers  in  such  plan  at  any 

3  time  during  each  plan  year  and  who  is  a  participant 

4  in  such  plan  at  any  time  during  such  plan  year. 

5  (d)  Revised  Coverage  Schedule  Procedure. — 

6  ( 1 )  In  general. — In  order  to  place  a  revised  cov- 

7  erage  schedule  (other  than  a  schedule  described  in  sub- 

8  section  (c)  (2)  (C)  of  this  section)  in  effect,  the  cor- 

9  poration  shall  transmit  the  proposed  schedule,  its  pro- 

10  posed  effective  date,  and  the  reasons  for  its  proposal 

11  to  the  Committee  on  Ways  and  Means  of  the  House 

12  of  Representatives. 

13  (2)  Exercise  of  rulemaking  power  of  the 

14  senate  and  the  house  of  representatives —the 

15  succeeding  paragraphs  of  this  subsection  are  enacted  by 

16  Congress  as  an  exercise  of  the  rulemaking  power  of  the 

17  Senate  and  the  House  of  Representatives,  respectively, 

18  and  as  such  they  shall  be  deemed  a  part  of  the  rules  of 

19  each  House,  respectively,  but  applicable  only  with  re- 

20  spect  to  the  procedure  to  be  followed  in  that  House  in  the 

21  case  of  resolutions  described  in  paragraph  (3)  ;  and  they 

22  shall  supersede  other  rules  only  to  the  extent  that  they 

23  are  inconsistent  therewith.  They  are  enacted  with  full 

24  recognition  of  the  constitutional  right  of  either  House  to 

25  change  the  rules  (so  far  as  relating  to  the  procedure  of 
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1  that  House)  at  any  time,  in  the  same  manner  and  to  the 

2  same  extent  as  in  the  case  of  any  other  rule  of  that 

3  House. 

4  (3)  Resolution. — For  the  purpose  of  the  succeed- 

5  ing  paragraphs  of  this  subsection,  "resolution"  means 

6  only  a  concurrent  resolution  originating  in  the  House  of 

7  Representatives,  the  matter  after  the  resolving  clause  of 

8  which  is  as  follows:  "That  the  Congress  favors  the  pro- 

9  posed  revised  coverage  schedule  transmitted  to  Congress 

10  by  the  Pension  Benefit   Guaranty   Corporation  on 

11   .",  the  blank  space  therein  being  filled  with  the 

12  date  on  which  the  corporation's  message  proposing  the 

13  rate  was  delivered. 

14  (4)  Referral  of  resolution.— A  resolution 

15  shall  be  referred  to  the  Committee  on  Ways  and  Means 

16  and  the  Committee  on  Education  and  Labor  of  the  House 

17  of  Representatives  or  the  Committee  on  Finance  and  the 

18  Committee  on  Labor  and  Public  Welfare  of  the  Senate. 

19  (5)  Discharge  of  committee.— If  the  commit- 

20  tee  to  which  has  been  referred  a  resolution  has  not  re- 

21  ported  it  before  the  expiration  of  10  calendar  days  after 

22  its  introduction,  it  shall  then  (but  not  before)  be  in 

23  order  to  move  to  discharge  the  committee  from  further 

24  consideration  of  that  resolution,  or  to  discharge  the  com- 
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1  mittee  from  further  consideration  of  any  other  resolution 

2  with  respect  to  the  proposed  adjustment  which  has  been 

3  referred  to  the  committee.  The  motion  to  discharge  may 

4  be  made  only  by  a  person  favoring  the  resolution,  shall 

5  be  highly  privileged  (except  that  it  may  not  be  made 

6  after  the  committee  has  reported  a  resolution  with  re- 

7  spect  to  the  same  proposed  rate) ,  and  debate  thereon 

8  shall  be  limited  to  not  more  than  1  hour,  to  be  divided 

9  equally  between  those  favoring  and  those  opposing  the 

10  resolution.  An  amendment  to  the  motion  is  not  in 

11  order,  and  it  is  not  in  order  to  move  to  reconsider  the 

12  vote  by  which  the  motion  is  agreed  to  or  disagreed 

13  to.  If  the  motion  to  discharge  is  agreed  to  or  disagreed 

14  to,  the  motion  may  not  be  renewed,  nor  may  another 

15  motion  to  discharge  the  committee  be  made  with  respect 

16  to  any  other  resolution  with  respect  to  the  same  pro- 

17  posed  rate. 

18  (G)  Consideration  of  resolution —When  the 

19  committee  has  reported,  or  has  been  discharged  from 

20  further  consideration  of  a  resolution,  it  is  at  an}*  time 

21  thereafter  in  order  (even  though  a  previous  motion  to 

22  the  same  effect  has  been  disagreed  to)  to  move  to  pro- 

23  oeed  to  the  consideration  of  the  resolution.  The  motion 

24  is  highly  privileged  and  is  not  debatable.  An  amendment 

25  to  the  motion  is  not  in  order,  and  it  is  not  in  order  to 
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1  move  to  reconsider  the  vote  by  which  the  motion  is 

2  agreed  to  or  disagreed  to.  Debate  on  the  resolution  shall 

3  be  limited  to  not  more  than  10  hours,  which  shall  be 

4  divided  equally  between  those  favoring  and  those  oppos- 

5  ing  the  resolution.  A  motion  further  to  limit  debate,  is 

6  not  debatable.  An  amendment  to,  or  motion  to  recommit, 

7  the  resolution  is  not  in  order,  and  it  is  not  in  order  to 

8  move  to  reconsider  the  vote  by  which  the  resolution  is 

9  agreed  to  or  disagreed  to. 

10  (7)  Debatability  of  motions.— Motions  to  post- 
11  pone,  made  with  respect  to  the  discharge  from  com- 

12  mittee,  or  the  consideration  of,  a  resolution  and  motions 

13  to  proceed  to  the  consideration  of  other  business  shall 

14  be  decided  without  debate.  Appeals  from  the  decisions 

15  of  the  Chair  relating  to  the  application  of  the  rules  of 

16  the  Senate  or  the  House  of  Representatives,  as  the  case 

17  may  be,  to  the  procedure  relating  to  a  resolution  shall  be 

18  decided  without  debate. 

19  (e)  Borrowing  Authority. — The  corporation  is  au- 

20  thorized  to  issue  to  the  Secretary  of  the  Treasury  notes  or 

21  other  obligations  in  an  aggregate  amount  of  not  to  exceed 

22  $100,000,000,  in  such  forms  and  denominations,  bearing 

23  such  maturities,  and  subject  to  such  terms  and  conditions  as 

24  may  be  prescribed  by  the  Secretary  of  the  Treasury.  Such 

25  notes  or  other  obligations  shall  bear  interest  at  a  raie  deter- 
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1  mined  by  the  Secretary  of  the  Treasury,  taking  into  consider- 

2  ation  the  current  average  market  yield  on  outstanding  mar- 

3  ketable  obligations  of  the  United  States  of  comparable 

4  maturities  during  the  month  preceding  the  issuance  of  such 

5  notes  or  other  obligations  of  the  corporation.  The  Secretary 

6  of  the  Treasury  is  authorized  and  directed  to  purchase  any 

7  notes  or  other  obligations  issued  by  the  corporation  under  this 

8  subsection,  and  for  that  purpose  he  is  authorized  to  use  as  a 

9  pu'blic  debt  transaction  the  proceeds  from  the  sale  of  any  se- 

10  curities  issued  under  the  Second  Liberty  Bond  Act,  as 

11  amended,  and  the  purposes  for  which  securities  may  be  issued 

12  under  that  Act,  as  amended,  are  extended  to  include  any 

13  purchase  of  such  notes  and  obligations.  The  Secretary  of  the 

14  Treasury  may  at  any  time  sell  any  of  the  notes  or  other  obli- 

15  gations  acquired  by  him  under  this  subsection.  All  redemp- 

16  tions,  purchases,  and  sales  by  the  Secretary  of  the  Treasury 

17  of  such  notes  or  other  obligations  shall  be  treated  as  public 

18  debt  transactions  of  the  United  States. 

19  PART  B— COVERAGE 

20  SEC.  421.  PLANS  COVERED. 

21  (a)  General  Rule. — Except  as  provided  by  subsec- 

22  tion  (c),  this  section  applies  to  any  plan  which,  for  a  plan 

23  year,  is,  or  has  been  determined  by  the  Secretary  of  the 

24  Treasury  to  be,  a  plan  described  in  section  401  (a)  of  the 

25  Internal  Revenue  Code  of  1954,  or  which  meets  the  require- 
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1  ments  of  section  404(a)  (2)  of  such  Code.  For  purposes  of 

2  this  section,  a  successor  plan  is  deemed  to  be  a  continuation 

3  of  a  predecessor  plan.  For  this  purpose,  a  successor  plan  is  a 

4  plan  which  covers  a  group  of  employees  which  includes  sub- 

5  stantially  the  same  employees  as  a  previously  established 

6  plan,  and  provides  substantially  the  same  benefits  as  that 

7  plan  provided. 

8  (b)  Consent  by  Plans  To  Be  Covered  by  Title.— 

9  The  riling  of  a  return  under  section  6040  of  the  Internal 

10  Revenue  Code  of  1952  for  a  plan  claiming  treatment  as  a 

11  plan  to  which  part  I  of  subchapter  D  of  chapter  1  of  such 

12  Code  applies  shall  constitute  the  consent  of  that  plan  and  its 

13  administrator  to  be  bound  by  the  provision  of  this  title. 

14  (c)  Limitations.— This  section  shall  not  apply  to  any 

15  plan— 

16  ( 1 )  which  is  a  pension  plan  of  the  money  purchase 

17  type,  a  profit-sharing  plan,  or  a  stock  bonus  plan, 

18  (2)    established  and  maintained  by  the  United 

19  States,  a  State  or  political  subdivision  thereof,  or  a 

20  corporation  which  is  an  instrumentality  of  the  United 

21  States,  a  State  or  political  subdivision  thereof, 

22  (3)  established  and  maintained  by  a  church  or  a 

23  convention  or  association  of  churches  which  is  exempt 

24  from  tax  under  section  501  (a)  of  the  Internal  Revenue 

25  Code  of  1954,  unless—  , , 
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1  (A)  such  plan  has  notified  the  corporation,  in 

2  accordance  with  procedures  prescribed  by  the  cor- 

3  poration,  that  it  wishes  to  have  the  provisions  of  this 

4  title  apply  to  it, 

5  (B)  the  plan  is  established  and  maintained  for 

6  the  exclusive  benefit  of  employees  of  such  church  or 

7  convention  or  association  of  churches  who  are  em- 

8  ployed  exclusively  in  connection  with  one  or  more 

9  unrelated  trades  or  businesses  (within  the  meaning 

10  of  section  513  of  such  Code) ,  or 

11  (C)  the  plan  is  a  multiemployer  plan,  and  one 

12  or  more  of  the  employers  in  the  plan  is  not  a  church 

13  (or  a  convention  or  association  of  churches)  which 

14  is  exempt  from  tax  under  section  501  (a)  of  such 

15  Code,  or 

16  (4)  a  plan  established  and  maintained  by  a  fra- 

17  ternal  society,  order,  or  association  described  in  section 

18  501(c)  (8)  or  (9)  of  such  Code  under  which  no  part  of 

19  the  contributions  to  or  under  the  plan  are  made  by  em- 

20  plovers  of  participants  in  the  plan. 


21  For  purposes  of  paragraph  (1)  of  this  subsection,  the  term 

22  "money  purchase  type"  does  not  include  a  plan  under  which 

23  a  fixed  benefit  is  promised  if  the  employer  or  his  representa- 

24  tive  participated  in  the  determination  of  that  benefit. 
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1  SEC.  422.  BENEFITS  COVERED. 

2  (a)  General  Rule, — Subject  to  the  limitations  con- 

3  tained  in  subsection  (b) ,  the  corporation  shall  guarantee  the 

4  payment  of  all  nonforfeitable  benefits  and  of  all  ancillary 

5  benefits  under  the  terms  of  a  plan  which  terminates  at  a  time 

6  when  section  421  applies  to  it.  For  purposes  of  this  sub- 

7  section,  the  term  "ancillary  benefit"  means  any  nonforfeit- 

8  able  benefit  other  than  a  nonforfeitable  retirement  benefit 

9  which  is  determined  by  the  corporation  to  be  insurable  as 

10  an  ancillary  benefit. 

11  (b)  Limitations.— 

12  (1)  New  benefits. — No  benefits  provided  by  a 

13  plan  in  effect  for  less  than  36  months  at  the  time  the 

14  plan  terminates  shall  be  guaranteed  under  this  section. 

15  For  purposes  of  this  paragraph,  the  time  a  successor 

16  plan  (within  the  meaning  of  section  421  (a) )  has  been 

17  in  effect  includes  the  time  a  previously  established  plan 

18  (within  the  meaning  of  section  421  (a)  )  was  in  effect. 

19  (2)  Benefit  increases— The  amount  of  benefits 

20  described  in  subsection  (a)  shall  be  determined  without 

21  regard  to  any  amendment  of  the  plan  which  increases 

22  the  value  of  benefits  payable  with  respect  to  a  participant, 

23  if  such  amendment  was  made  within  the  36-month  pe- 

24  riod  preceding  the  date  on  which  the  plan  terminates. 
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1  (3)   Maximum  guaranteed  benefit  under 

2  single  plan. — Except  as  provided  in  paragraphs  (8) 

3  and  (9),  the  amount  of  monthly  benefits  described  in 

4  subsection  (a)  provided  by  a  plan,  which  are  guaran- 

5  teed  under  this  section  with  respect  to  a  participant,  shall 

6  not  have  an  actuarial  value  which  exceeds  the  actuarial 

7  value  of  a  monthly  benefit  with  no  ancillary  benefits  in 

8  the  form  of  a  life  annuity  commencing  at  age  65  equal  to 

9  the  lesser  of — 

10  (A)  50  percent  of  his  average  monthly  gross 

11  income  from  his  employer  during  the  5  calendar 

12  year  period  (or,  if  less,  during  the  number  of  calen- 

13  dar  years  in  such  period  in  which  he  actively  par- 

14  ticipates  in  the  plan)  preceding  the  calendar  year  in 

15  which  the  plan  terminates  (or  the  calendar  }^ear  in 

16  which  he  is  no  longer  an  active  participant)  deter- 

17  mined  by  dividing-  1  /12th  of  the  sum  of  all  such 

18  gross  income  by  the  number  of  such  calendar  years 

19  in  which  he  had  such  gross  income,  or 

20  (B)  $750  multiplied  by  a  fraction,  the  numera- 

21  tor  of  which  is  the  contribution  and  benefit  base  (de- 

22  termined  under  section  230  of  the  Social  Security 

23  Act)  in  effect  at  the  time  the  plan  terminates  and 

24  the  denominator  of  which  is  such  contribution  and 

25  benefit  base  in  effect  in  calendar  year  1974. 
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1  The  actuarial  value  of  a  benefit   (including  ancillary 

2  benefits)  shall  be  determined  in  accordance  with  bylaws 

3  of  the  corporation.  For  purposes  of  subparagraph  (A), 

4  gross  income  within  the  meaning  of  section  911  (b)  of 

5  the  Internal  Revenue  Code  of  1954  from  the  employer; 

6  and  the  5  calendar  year  period  taken  into  account  shall 

7  be  the  5  consecutive  calendar  years  period  which  yields 

8  the  largest  average  annual  gross  income  from  an  em- 

9  ployer. 

10  (4)  Maximum  amount  payable  under  moee 

11  than  one  plan. — Notwithstanding  paragraph  (3) ,  no 

12  person  shall  receive  from  the  corporation  with  respect  to 

13  a  participant  an  amount,  or  amounts,  that  has  an  actu- 

14  arial  value  which  exceeds  a  monthly  benefit  with  no  an- 

15  ciliary  benefits  in  the  form  of  a  life  annuity  commencing 

16  at  age  65  equal  to  the  amount  determined  under  para- 

17  graph  (3)  (B)  at  the  time  of  the  last  plan  termination. 

18  (5)  Certain  participants.— 

19  (A)  This  paragraph  shall  apply  only  to  a  par- 

20  ticipant  who  is  covered  by  a  plan  as  a  proprie- 

21  tary  employee  (within  the  meaning  of  section  412 

22  (c)  (1)  of  the  Internal  Revenue  Code  of  1954)  or 

23  an  owner-employee  (within  the  meaning  of  section 

24  401  (c)  (3)  of  such  Code)  on  any  day  during  the 

25  plan  year  in  which  the  plan  terminates  or  any  of  the 
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1  3  consecutive  plan  years  immediately  preceding  such 

2  year. 

3  (B)  The  amount  of  monthly  benefits  otherwise 

4  payable  from  the  corporation  with  respect  to  each 

5  participant  described  in  subparagraph  (A)  shall  be 
(>  reduced  to  take  account  of  such  participant's  in- 

7  dividual  pro  rata  share  of  the  accumulated  fund- 

8  ing  deficiency  (as  defined  in  section  4971  (a)  of  the 

9  Internal  Revenue  Code  of  1954)  at  the  time  the 

10  plan  terminates.  The  individual  pro  rata  share 

11  shall  be  equal  to  such  accumulated  unfunded  de- 

12  ficiency  multiplied  by  a  fraction,  the  numerator 

13  of  which  is  the  amount  of  benefits  otherwise  pay- 

14  able  from  the  corporation  with  respect  to  such  par- 

15  ticipant  and  the  denominator  of  which  is  the  value 

16  of  benefits   payable  from   the   corporation  with 

17  respect  to  all  such  participants  on  the  date  of 

18  termination. 

19  (())  Disqualification  — 

20  (A)   Disqualification  by  secretary. — 

21  No  benefits  accrued  under  a  plan  after  the  date  on 

22  which  the  Secretary  of  the  Treasury  or  bis  delegate 

23  issues  notice  that  lie  has  determined  that  any  trust 

24  which  is  a  part  of  a  plan  docs  not  meet  the  rc- 

25  quirements  of  section  401  (a)  of  the  Internal  Rev- 


1377 


107 

1  enue  Code  of  1954,  or  that  the  plan  does  not  meet 

2  the  requirements  of  section  404(a)  (2)   of  such 

3  Code,  are  guaranteed  under  this  section  unless  such 

4  determination  is  erroneous.  This  subparagraph  shall 

5  not  apply  if  the  Secretary  or  his  delegate  subse- 

6  quently  issues  a  notice  that  such  trust  meets  the  re- 

7  quirements  of  section  401  (a)  of  such  Code  or  that 

8  the  plan  meets  the  requirements  of  section  404  (a) 

9  (2)  of  such  Code. 

10  (B)  Other  disqualifications—  No  bene- 

11  fits  accrued  under  a  plan  after  the  date  on  which 

12  an  amendment  of  the  plan  is  adopted  which  causes 

13  the  Secretary  of  the  Treasury  or  his  delegate  to 

14  determine  that  any  trust  under  the  plan  has  ceased 

15  to  meet  the  requirements  of  section  401  (a)  of  the 

16  Internal  Revenue  Code  of  1954  or  that  the  plan 

17  has  ceased  to  meet  the  requirements  of  section  404 

18  (a)  (2)  of  such  Code,  are  guaranteed  under  this 

19  section  unless  such  determination  is  erroneous.  This 

20  subparagraph  shall  not  apply  if  the  amendment  is 

21  revoked  as  of  the  date  it  was  first  effective  or 

22  amended  to  comply  with  such  requirements. 

23  SEC.  423.  CONTINGENT  LIABILITY  COVERAGE. 

24  (a)  In  General. — The  corporation  is  authorized  to 


25    insure  any  employer  who  maintain^  $r  contribtwt^.  ttf  or 
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1  under  a  plan  to  which  section  421  applies  against  the  pay- 

2  ment  of  any  liability  which  would  be  imposed  on  him  under 

3  part  D  of  this  title  in  the  event  of  a  termination  of  that  plan. 

4  (b)  Premiums. — The  corporation  is  authorized  to  pre- 

5  scribe  and  collect,  in  such  manner  as  it  deems  to  be  appropri- 

6  ate,  premiums  for  insurance  offered  under  subsection  (a) . 

7  Such  premiums  shall  be  determined  by  the  corporation  and 

8  revised  by  it  from  time  to  time  as  may  be  necessary,  without 

9  regard  to  the  provisions  of  section  403(d),  and  shall  be 

10  chargeable  at  a  rate  sufficient  to  fund  an}'  payments  by  the 

11  corporation  which  become  necessary  under  any  such  con- 

12  tract  of  insurance. 

13  (c)  Contingent  Liability  Coverage. — No  payment 

14  shall  be  made  by  the  corporation  under  any  contract  of  in- 

15  surance  entered  into  under  this  section  with  an  employer  for 

16  contingent  liability  arising  with  respect  to  any  benefit  unless 

17  the  premiums  under  such  contract  have  been  paid  by  the 

18  employer  and  such  contract  has  been  in  effect  (with  respect 

19  to  any  such  benefit )  for  more  than  60  months. 

20  (d)  No  Payment  if  Employer  Remains  in  Busi- 

21  NESS. — No  payment  shall  be  made  by  the  corporation  under 

22  any  contract  of  insurance  entered  into  by  it  under  this  section 

23  with  respect  to  the  contingent  liability  of  any  employer  who, 

24  within  the  meaning  of  section  462(f),  remains  in  business 
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1  after  the  termination  of  the  plan  with  respect  to  which  the 

2  contingent  liability  arose. 

3  (e)  Other  Insurance. — Nothing  in  this  section  shall 

4  be  considered  to  preclude  the  purchase  by  an  employer  of 

5  insurance  from  any  other  person,  or  to  limit  the  circum- 

6  stances  under  which  that  insurance  is  payable,  or  in  any  way 

7  to  limit  the  terms  and  conditions  of  such  insurance. 

8  SEC.  424.  OTHER  RISKS. 

9  The  corporation  is  authorized  to  insure  (subject  to  the 

10  limitations  of  section  422  (b)  (4)  )  the  payment  of  other 

11  classes  of  benefits  under  a  plan  wherever  feasible,  to  prescribe 

12  the  terms  and  conditions  of  such  insurance,  and  to  establish 

13  and  collect  such  premiums  as  may  be  necessary. 

14  PART  C— TERMINATIONS 

15  SEC.  441.  TERMINATION  BY  PLAN  ADMINISTRATOR. 

16  (a)  General  Rule —Before  the  effective  date  of  the 

17  termination  of  a  plan,  the  plan  administrator  shall  file  a 

18  notice  with  the  corporation  that  the  plan  is  to  be  terminated 

19  and  for  a  period  of  90  days  thereafter  the  plan  administrator 

20  shall  pay  no  amount  pursuant  to  the  termination  procedure 

21  of  the  plan  unless,  before  the  expiration  of  such  period,  he 

22  receives  a  notice  of  sufficiency  under  subsection  (b) .  There- 

23  after,  the  plan  administrator  shall  proceed  with  the  termina- 

24  tion  of  the  plan  in  a  manner  consistent  with  section  444. 

25  (b)  Notice  of  Sufficiency. — If  the  corporation  de- 
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1  termines  that,  after  application  of  section  444,  the  assets 

2  held  under  the  plan  are  sufficient  to  discharge  when  due 

3  all  obligations  of  the  plan  with  respect  to  benefits  guaranteed 

4  under  section  422  (without  regard  to  section  422(b)  (5)), 

5  it  shall  notify  the  plan  administrator  of  such  determination 

6  as  soon  as  practicable. 

7  (c)  Notice  of  Insufficiency.   If,  within  a  period 

8  of  90  days  after  a  notice  of  termination  is  filed  by  a  plan 

9  administrator  pursuant  to  subsection   (a) ,  the  corporation 

10  finds  that  it  is  unable  to  determine  that,  after  application 

11  of  section  444,  the  assets  held  under  the  plan  are  sufficient 

12  to  discharge  when  due  all  obligations  of  the  plan  with  respect 

13  to  benefits  guaranteed  under  section  422  (without  regard  to 

14  section  422(b)  (5)  ),  it  shall  notify  the  plan  administrator 

15  within  such  00-day  period  of  such  finding.  Upon  issuance 

16  of  such  notice,  the  plan  shall  be  treated  as  if  it  bad  been 

17  terminated  by  the  corporation  under  section  442  on  the  date 

18  such  notice  is  issued. 

19  (d)  Extension  of  Time. — Tbe  corporation  and  the 

20  plan  administrator  may  agree  to  extend  tbe  90-day  period 

21  provided  by  this  section  by  a  written  agreement  signed  by  the 

22  corporation  and  the  plan  administrator  before  the  expiration 

23  of  the  90-day  period.  Such  agreement  shall  extend  tbe  90- 

24  day  period  in  accordance  with  the  agreement.  The  00-day 

25  period  may  be  further  extended  by  subsequent  written  agree- 
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1  ments  signed  by  the  corporation  and  the  plan  administrator 

2  made  before  the  expiration  of  a  previously  agreed  upon  ex- 

3  tension  of  the  90-day  period.  Any  extension  may  be  made 

4  upon  such  terms  and  conditions  (including  the  payment  of 

5  benefits)  as  are  agreed  upon  by  the  corporation  and  the  plan 

6  administrator. 

7  (e)  Subsequent  Insufficiency. — If  in  terminating 

8  the  plan  as  authorized  by  this  section,  the  plan  administrator 

9  finds  that  the  plan  is  unable,  or  will  be  unable,  to  pa}T  when 

10  due,  benefits  guaranteed  under  section  422  (without  regard 

11  to  section  422(b)  (5)  )  the  plan  administrator  shall  notify 

12  the  corporation  of  such  finding  as  soon  as  practicable  there- 

13  after.  If  the  corporation  concurs  with  the  finding  of  the  plan 

14  administrator,  it  shall  terminate  the  plan  under  section  442. 

15  (f)  Cef.taix  Amendments  of  Tlan.— For  purposes 

16  of  subsection  (a) ,  a  plan  with  respect  to  which  benefits  are 

17  guaranteed  under  section  422  shall  be  treated  as  terminated 

18  upon  the  adoption  of  an  amendment  to  such  plan,  if,  after 

19  giving  effect  to  such  amendment,  the  plan  is  a  plan  described 

20  in  section  421  (c)  (1) . 

21  SEC.  442.  TERMINATION    BY    PENSION    BENEFIT  GUAR- 

22  ANTY  CORPORATION. 

23  (a)    Preliminary  Determination— The  corpora- 

24  tion  may  institute  proceedings  under  this  section  to  terminate 

25  a  plan  whenever  it  determines  that — 
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1  (1)  the  plan  has  not  met  the  minimum  funding 

2  standard  required  under  section  4971  of  the  Internal 

3  Revenue  Code  of  1954,  or  has  been  notified  by  the  Sec- 

4  retary  of  the  Treasury  that  a  notice  of  deficiency  under 

5  section  6212  of  such  Code  has  been  mailed  with  respect 

6  to  the  tax  imposed  under  section  4972  (a)  of  such  Code, 

7  (2)  the  plan  is  unable  to  pay  benefits  when  due  to 

8  the  extent  guaranteed  under  section  422  (without  regard 

9  to  section  422(b)  (5)  ), 

10  (3)    the  reportable  event  described  in  section 

11  443  (b)  (8)  has  occurred,  or 

12  (4)  the  liability  of  the  corporation  may  reasonably 

13  be  expected  to  increase  substantially  if  the  plan  is  not 

14  terminated. 

15  (b)    Notice  to  Plan. — Whenever  the  corporation 

16  makes  a  determination  under  subsection  (a)  with  respect  to 

17  a  plan  it  may,  upon  notice  to  the  plan,  apply  to  the  appro- 

18  priate  United  States  district  court  for  the  appointment  of  a 

19  trustee  to  administer  the  plan  with  respect  to  which  the  de- 

20  termination  is  made  pending  the  issuance  of  a  decree  under 

21  subsection  (c)  ordering  the  termination  of  the  plan.  If  within 

22  3  business  days  after  the  filing  of  an  application  under  this 
subsection,  or  such  other  period  as  the  court  may  order,  the 

24  administrator  of  the  plan  shall  consent  to  the  appointment  of 

25  a  trustee,  or  fail  to  show  why  a  trustee  should  not  be  ap- 
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1  pointed,  the  court  may  grant  the  application  and  appoint  a 

2  trustee  to  administer  with  plan  in  accordance  with  its  terms 

3  until  the  corporation  determines  that  the  plan  should  be  ter- 

4  minated  or  that  termination  is  unnecessary. 

5  (c)  Application  for  Decree— If  the  corporation 

6  has  issued  a  notice  under  this  section  to  a  plan  administrator 

7  and  (whether  or  not  a  trustee  has  been  appointed  under 

8  subsection  (b)  )  has  determined  that  the  plan  should  be 

9  terminated,  it  may,  upon  notice  to  the  plan  administrator, 

10  apply  to  the  appropriate  United  States  district  court  for  a 

11  decree  adjudicating  that  the  plan  must  be  terminated  in 

12  order  to  protect  the  interests  of  the  participants  and  to  avoid 

13  any  further  deterioration  of  the  financial  condition  of  the 

14  plan  or  any  further  increase  in  the  liability  of  the  fund.  Upon 

15  granting  a  decree  for  which  the  corporation  has  applied 

16  under  this  subsection  the  court  shall  authorize  the  trustee 

17  appointed  under  subsection  (b)   (or  appoint  a  trustee  if  one 

18  has  not  been  appointed  under  such  subsection  and  authorize 

19  him)  to  terminate  the  plan  in  accordance  with  the  pro- 

20  visions  of  section  444. 

21  (d)  Powers  and  Duties  of  the  Trustee.— 

22  (l)  Powers.— 

23  (A)    Powers  before  issuance  of  de- 

24  cree. — A  trustee  appointed  under  subsection  (b) 
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1  shall,  until  the  issuance  of  a  decree  under  subsection 

2  (c) ,  have  the  power — 

3  (i)  to  do  any  act  authorized  by  the  plan  or 

4  this  title  to  be  done  by  the  plan  administrator 

5  or  any  trustee  of  the  plan ; 

6  (ii)  to  require  the  transfer  of  all  (or  any 

7  part)  of  the  assets  and  records  of  the  plan  to 

8  himself  as  trustee. 

9  (hi)  to  invest  any  assets  of  the  plan  which 

10  he  holds  in  accordance  with  the  provisions  of 

11  the  plan  and  applicable  rules  of  law; 

12  (iv)  to  limit  payment  of  benefits  under  the 

13  plan  to  amounts  guaranteed  by  section  422 

14  (without  regard  to  section  422  (b)  (5) )  or  to 

15  continue  payment  of  some  or  all  of  the  benefits 

16  which  were  being  paid  prior  to  his  appointment; 

17  and 

18  (v)  to  do  such  other  acts  as  he  deems  neces- 
39  sary  to  continue  operation  of  the  plan  without 

20  increasing  the  political  liability  of  the  corpora- 

21  t ion,  if  such  acts  may  be  done  under  the  provi- 

22  sions  of  the  plan. 

23  If  the  court   Which  application   is   made  under 

24  subsection  (c)  dismisses  the  application  with  prej- 

25  udice,  or  if  the  corporation  fails  to  apply  for  a 
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1  decree  under  subsection  (c)  within  30  days  after 

2  the  date  on  which  the  trustee  is  appointed,  the  trustee 

3  shall  transfer  all  assets  and  records  of  the  plan  held 

4  by  hirn  to  the  plan  administrator  within  3  business 

5  days  after  such  dismissal  or  the  expiration  of  such 

6  30-day  period,  and  shall  not  be  liable  to  the  plan  or 

7  any  other  person  for  his  acts  as  trustee  except  for 

8  willful  misconduct. 

9  (B)  Powers  upon  issuance  of  decree. — 

10  If  the  court  to  which  an  application  is  made  under 

11  subsection  (c)  issues  the  decree  requested  in  such 

12  application,  the  trustee  shall  have  the  power — 

13  (i)  to  pay  benefits  under  the  plan  in  ac- 

14  cordance  with  the  provisions  of  section  444, 

15  (ii)  to  collect  for  the  plan  any  amounts  due 

16  the  plan, 

17  (iii)  to  receive  any  payment  made  by  the 

18  corporation  to  the  plan  under  this  title, 

19  (iv)  to  commence,  prosecute,  or  defend  on 

20  behalf  of  the  plan  any  suit  or  proceeding  involv- 

21  ing  the  plan,  other  than  a  suit  or  proceeding  in 

22  which  the  corporation  is  an  adverse  party, 

23  (v)  to  issue,  publish,  or  file  such  notices, 

24  statements,  and  reports  as  may  be  required  by 

25  the  corporation  or  any  order  of  the  court, 
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1  (vi)  to  liquidate  the  plan  assets,  and 

2  (vii)  to  do  such  other  acts  as  may  be  nec- 

3  essary  to  comply  with  this  title  or  any  order  of 

4  the  court  and  to  protect  the  interests  of  plan 

5  participants  and  beneficiaries. 

6  (2)  Notice  to  interested  parties. — As  soon 

7  „  as  practicable  after  his  appointment,  the  trustee  shall  give 

8  notice  to  interested  parties  of  the  institution  of  proceed- 

9  ings  under  this  title  to  determine  whether  the  plan  should 

10  be  terminated  or  to  terminate  the  plan,  whichever  is 

11  applicable.  For  purposes  of  this  paragraph,  the  term 

12  "interested  party"  means — 

13  (A)  the  plan  administrator, 

14  (B)   each  participant  in  the  plan  and  each 

15  beneficiary  of  a  deceased  participant,  and 

16  (C)  each  employer  who  may  be  subject  to 

17  liability  under  section  462. 

18  (3)  Duties. — Except  to  the  extent  inconsistent 

19  with  the  provisions  of  this  Act,  or  as  may  be  otherwise 

20  ordered  by  the  court,  a  trustee  appointed  under  this  sec- 

21  tion  shall  be  subject  to  the  same  duties  as  a  trustee 

22  appointed  under  section  47  of  the  Bankruptcy  Act. 

23  (e)  Effect  of  Other  Pending  Actions. — An  ap- 


24  plication  by  the  corporation  under  this  section  may  be  filed 

25  notwithstanding  the  pendency  in  the  same  or  any  other  court 
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1  of  any  bankruptcy,  mortgage  foreclosure,  or  equity  receiver- 

2  ship  proceeding,  or  any  proceeding  to  reorganize,  conserve, 

3  or  liquidate  such  plan  or  its  property,  or  any  proceeding  to 

4  enforce  a  lien  against  property  of  the  plan. 

5  (f)  Executive  Jurisdiction  Over  Plan— Upon 

6  the  riling  of  an  application  for  the  appointment  of  a  trustee 

7  or  the  issuance  of  a  decree  under  this  section,  the  court  to 

8  which  an  application  is  made  shall  have  exclusive  jurisdiction 

9  of  the  plan  involved  and  its  property  wherever  located,  with 
10  the  powers,  to  the  extent  consistent  with  the  purposes  of  this 
H  section,  of  a  court  of  bankruptcy  and  of  a  court  in  a  pro- 

12  ceeding  under  chapter  X  of  the  Bankruptcy  Act.  Pending 

13  an  adjudication  under  subsection  (c)  such  court  shall  stay, 

14  and  upon  appointment  by  it  of  a  trustee  as  provided  in  this 

15  section  such  court  shall  continue  the  stay  of,  any  pending 

16  bankruptcy,  mortgage  foreclosure,  equity  receivership,  or 

17  other  proceeding  to  reorganize,  conserve,  or  liquidate  the  plan 

18  or  its  property  and  any  other  suit  against  any  receiver,  con- 

19  servator,  or  trustee  of  the  plan  or  its  property.  Pending  such 

20  adjudication  and  upon  the  appointment  by  it  of  such  trustee, 

21  the  court  may  stay  any  proceeding  to  enforce  a  lien  against 

22  property  of  the  plan  or  any  other  suit  against  the  plan. 

23  (g)  Appropriate  Court. — An  action  under  this  sub- 

24  section  may  be  brought  in  the  judicial  district  where  the  plan 

25  administrator  resides  or  in  doing  business  or  where  any 
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1  property  of  the  trust  forming  a  part  of  the  plan  is  situated. 

2  A  district  court' in  which  such  action  is  brought  may  issue 

3  process  with  respect  to  such  action  in  any  other  judicial 

4  district. 

5  SEC.  443.  REPORTABLE  EVENTS. 

6  (a)  Report  of  Event. — Within  30  days  after  the 

7  occurrence  of  a  reportable  event,  the  plan  administrator  shall 

8  notify  the  corporation  that  such  event  has  occurred. 

9  (b)  Occurrence  of  Reportable  Event. — For  pur- 

10  poses  of  this  section  a  reportable  event  occurs — 

11  (1)   LOSS  OF  QUALIFIED  OR  EXEMPT  STATUS  BY 

12  trust. — At  the  time  the  Secretary  of  the  Treasury  issues 

13  notice  that  he  has  determined  that  any  trust  which  is  a 

14  part  of  the  plan  and  which  has  previously  qualified 

15  under  section  401  (a)  of  the  Internal  Revenue  Code  of 

16  1954,  or  which  the  Secretary  of  the  Treasury  has  pre- 

17  viously  determined  has  so  qualified,  has  ceased  to  so 

18  qualify,  or  ceased  to  be  exempt  from  tax  under  section 

19  501  (a)  of  such  Code; 

20  (2)    LOSS  OF  QUALIFIED  STATUS  BY  PLAN. — At 

21  the  time  the  Secretary  of  the  Treasury  issues  notice  that 

22  he  has  determined  that  a  plan  which  has  previously 

23  satisfied  the  requirements  of  section  404(a)  (2)  of  the 

24  Internal  Revenue  Oode  of  1054  or  which  the  Secretary 
2if>  of  the  Treasury  has  previously  determined  has  satisfied 
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1  such  requirements,  has  ceased  to  satisfy  such  require- 

2  merits ; 

3  (3)  Benefit  decreased. — At  the  time  an  amend- 

4  ment  of  the  plan  is  adopted  if,  under  the  amendment, 

5  the  benefit  payable  with  respect  to  any  participant  may 

6  be'  decreased; 

7  (4)  Decrease  in  participants— At  the  time 

8  the  number  of  active  participants  is  less  than  80  percent 

9  of  the  number  of  such  participants  at  the  beginning  of 

10  the  plan  year  or  less  than  75  percent  of  the  number  of 

11  such  participants  at  the  beginning  of  the  previous  plan 

12  year; 

13  (5)   Termination  under  internal  revenue 

14  code. — At  the  time  the  Secretary  of  the  Treasury  deter- 

15  mines  that  there  has  been  a  termination  or  partial  ter- 

16  ruination  of  the  plan  or  a  complete'  discontinuance  of  con- 

17  tributions  thereunder,  within  the  meaning  of  section  401 

18  (a)  (7)  of  the  Internal  Revenue  Code  of  1954; 

19  (6)    Failure  to  meet  minimum  funding 

20  standard. — At  the  time  the  plan  fails  to  meet  the 

21  minimum  funding  standard  under  section  4971  of  the 

22  Internal  Revenue  Code  of  1954; 

23  ( 7 )  Plan  unable  to  pay  benefits. — At  the  time 

24  a  plan  is  unable  to  pay  benefits  thereunder  when  due ;  or 

25  (8)  Certain  distributions.-— At  the  time  there  is 
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1  a  distribution  under  a  plan  to  a  participant  who  is  an 

2  owner-employee  (within  the  meaning  of  section  401  (c) 

3  (3)  of  the  Internal  Revenue  Code  of  1954)  or  a  pro- 

4  prietary  employee  (within  the  meaning  of  section  412 

5  (c)  (1)  of  such  Code)  if  such  distribution  is  made  other 

6  than  on  account  of  death  or  disability,  exceeds  $10,000, 

7  and  results  in  the  creation  of,  or  an  increase  in,  unfunded 

8  vested  liabilities  under  the  plan. 

9  (c)  Notification  by  Seceetaey  of  the  Tbeas- 

10  uey. — The  Secretary  of  the  Treasury  shall  notify  the  cor- 

11  poration  whenever  he  makes  a  determination  described  in 

12  paragraph  (1)  or  (5)  of  subsection  (b),  issues  the  notice 

13  described  in  paragraph   (2)   of  such  subsection,  mails  a 

14  notice  of  deficiency  under  section  6212  of  the  Internal  Rev- 

15  enue  Code  of  1954  to  a  plan  with  respect  to  the  tax  imposed 

16  under  section  4972  (a)  of  such  Code,  or  obtains  any  other 

17  information  with  respect  to  a  plan  which  constitutes  a  re- 

18  portable  event. 

19  SEC.  444.  ALLOCATION  OF  ASSETS. 

20  As  soon  as  practicable  after  the  termination  of  a  plan 

21  to  which  section  421  applies,  the  plan  administrator  shall  al- 

22  locate  the  assets  of  the  plan  as  follows : 

23  ( 1 )  Certain  employee  contributions —In  the 

24  ease  of  a  plan  which  provides  for  employee  contributions 

25  other  fchaD  mandatory  contributions,  the  portion  of  an 
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1  employee's  accrued  benefit  derived  from  such  employee 

2  contributions  shall  be  treated  as  an  accrued  benefit  de- 

3  rived  from  contributions  under  a  plan  other  than  a  plan 

4  to  which  section  421  applies,  and,  before  applying  para- 

5  graph  ( 2 ) ,  assets  shall  first  be  allocated  to  such  other 

6  plan  in  accordance  with  the  account  balances  of  the  par- 

7  ticipants  in  such  other  plan. 

8  (2)   Mandatoky  contbibutions. — Assets  shall 

9  first  be  allocated  to  each  participant  to  the  extent  of  his 

10  total  mandator}7  contributions.  In  the  event  that  the  assets 

11  are  insufficient  for  this  purpose,  the  assets  shall  be  so 

12  allocated  pro  rata. 

13  (3)  Benefits  in  pay  status  foe  at  least  3 

14  full  yeaes. — If  the  assets  of  the  plan  exceed  the  total 

15  amount  allocated  under  paragraphs  (1)  and  (2),  the 

16  remaining  assets  shall  be  allocated  to  ea^h  participant 

17  who  began  to  receive  payment  of  benefits  not  less  than  3 

18  years  prior  to  the  time  the  plan  terminates  to  the  extent 

19  not  included  in  paragraphs  (1)  and  (2)  and  to  the 

20  extent  of  the  excess  of  the  present  value  (as  of  the  date 

21  on  which  the  plan  terminated)  of  his  benefits  (at  the 

22  level  in  effect  36  months  prior  to  the  date  of  termina- 

23  tion)  over  his  total  mandatory  contributions  under  the 

24  plan.  If  the  assets  of  the  plan  are  insufficient  for  this  pnr- 
2f>  pose,  the  assets  remaining  after  the  allocation  described 
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1  in  paragraphs  (1)  and  (2)  shall  be  so  allocated  pro 

2  rata. 

3  (4)   Otheb  guaranteed  benefits. — If  the  assets 

4  of  the  plan  exceed  the  total  amounts  allocated  under 

5  paragraphs  (1),  (2),  and  (3),  the  remaining  assets 

6  shall  be  allocated  to  each  participant  to  the  extent  of  the 

7  present  value  of  all  other  benefits  guaranteed  under 

8  section  422  (without  regard  to  section  422(b)  (5)). 

9  If  the  assets  of  the  plan  are  insufficient  for  this  pur- 

10  pose,  the  assets  remaining  after  the  allocations  described 

11  in  paragraphs  (1)  and  (2)  shall  be  so  allocated  pro 

12  rata  with  respect  to  all  such  other  benefits  of  each 

13  participant. 

14  For  purposes  of  this  section,  "mandatory  contributions"  arc 

15  amounts  contributed  to  the  plan  by  the  participant  which 

16  are  required  as  a  condition  of  employment,  as  a  condi- 

17  tion  of  participation  in  such  plan,  or  in  order  to  obtain 

18  benefits  under  the  plan  attributable  to  employer  contribu- 

19  tions.  For  this  purpose  the  total  amount  of  mandatory  con- 

20  tributions  of  a  participant  is  the  amount  of  such  contribu- 

21  tions  reduced   (but  not  below  zero)   by  the  sum  of  the 

22  amounts  paid  or  distributed  to  him  under  the  plan  prior  to 

23  such  termination. 

24  SEC.  445^  RECAPTURE  OF  CERTAIN  PAYMENTS. 

25  (a)  Authority.— To  the  extent  the  Corporation  would 
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1  not  otherwise  have  the  power  under  this  title  to  undertake 

2  the  action  described  in  this  section  with  respect  to  a  plan, 

3  the  Corporation  shall  have  such  power  with  respect  to  any 

4  plan  which  affects  interstate  commerce.  For  purposes  of 

5  this  section,  a  plan  affects  commerce  if  a  labor  dispute  con- 

6  cerning  the  plan  would  hinder  or  obstruct  commerce  or  the 

7  free  flow  of  commerce. 

8  (b)   Recaptube. — Except  as  provided  in  subsection 

9  (c) ,  the  Corporation  is  authorized  to  recover  from  a  partici- 

10  pant  the  'recoverable  amount  of  all  payments  from  the 

11  plan  to  him  which  commenced  within  the  3-year  period 

12  immediately  preceding  the  time  the  plan  is  terminated. 

13  The  recoverable  amount  is  the  sum  of  all  payments  actually 

14  received  by  the  participant  reduced  by  (1)  the  amounts 

15  such  participant  would  have  received  during  such  3-year 

16  period  if  he  had  elected  at  the  time  of  the  first  such  pay- 

17  ment  to  receive  his  interest  in  the  plan  as  a  monthly  benefit 

18  equivalent  to  a  monthly  benefit  with  no  ancillary  benefit  in 

19  the  form  of  a  life  annuity  commencing  at  age  65  and  (2) 

20  the  present  value  at  the  time  of  termination  of  the  bene- 

21  fits  guaranteed  under  this  title  to  the  extent  such  bene- 

22  fits  exceed  his  pro  rata  share  of  the  corporation  liability 

23  (determined  under  section  461).  Such  pro  rata  share  shall 

24  be  determined  in  accordance  with  bylaws  or  rules  of  the 

25  corporation. 
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1  (c)  Special  Rules. 

2  (1)  Certain  distributions. — In  the  event  of  a 

3  distribution  described  in  section  443  (b)  (8)  the  3-year 

4  period  referred  to  in  subsection  (b)  shall  not  commence 

5  until  the  date  on  which  the  corporation  is  notified  of  the 

6  distribution. 

7  (2)  No  recovery  for  death  or  disability 
g  distributions. — The  corporation  shall  not  recover  any 
9  payment  made  from  a  plan  after  or  on  account  of  the 

10  death  of  a  participant,  or  on  account  of  his  disability 

H  (if  he  is  receiving  disability  benefits  under  the  Social 

12  Security  Act  with  respect  to  that  disability) . 

13  (3)  Waiver. — The  corporation  is  authorized  to 

14  waive,  in  whole  or  in  part,  the  recovery  of  any  amount 

15  which  it  is  authorized  to  recover  under  this  part  in  any 

16  case  in  which  it  determines  that  substantial  economic 

17  hardship  would  result  to  the  participant  or  his  bene- 

18  ficiaries  from  whom  such  amount  is  recoverable. 

19  SEC.  446.  REPORT  BY  CORPORATION. 

20  The  corporation  shall  furnish  to  the  trustee  and  file  with 

21  the  court  a  report  setting  forth — 

22  (1)  the  amount  of  benefits  payable  with  respect  to 

23  each  participant  under  a  plan  to  be  terminated, 

«j4  (2)  the  amount  of  benefits  guaranteed  under  sec- 
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1  tion  422  which  are  payable  with  respect  to  each  partici- 

2  pant  in  the  plan, 

3  (3)  the  present  value,  as  of  the  time  of  termina- 

4  tion,  of  the  aggregate  amount  of  benefits  payable  under 

5  section  422  (determined  without  regard  to  section  422 

6  (b)(5)), 

7  (4)  the  fair  market  value  of  the  assets  of  the  plan 

8  at  the  time  of  termination, 

9  (5)  the  computations  under  section  444,  and  all 

10  actuarial  assumptions  under  which  the  items  described 

11  in  paragraphs  (1)  through  (4)  were  computed,  and 

12  (6)  such  other  information  with  respect  to  the  plan 

13  as  the  trustee  may  require  in  order  to  terminate  the  plan. 

14  PART  D— LIABILITY 

15  SEC.  461.  CORPORATION  LIABILITY. 

16  The  liability  of  the  corporation  with  respect  to  a  plan 


17  which  is  terminated  under  this  title  shall  be  equal  to  the  pres- 

18  ent  value,  as  of  the  time  of  termination,  of  the  aggregate 

19  amount  of  benefits  guaranteed  under  section  422  (determined 

20  without  regard  to  section  422  (b)  (5)  ),  to  the  extent  not  pro- 

21  vided  for  by  the  fair  market  value  of  the  assets  of  the  plan, 

22  at  such  time,  allocated  in  a  manner  consistent  with  the  re- 

■ 

23  quirements  of  section  444.  This  amount  shall  be  payable  from 

24  the  fund  described  in  section  403. 
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1  SEC.  462.  LIABILITY  OF  EMPLOYER. 

2  (a)  Employees  Liable. — This  section  applies  to  any 

3  employer  who  maintained  a  plan  (other  than  a  multiem- 

4  ployer  plan)  at  the  time  it  was  terminated  by  the  corpora- 

5  tion,  but  does  not  apply — 

6  (1)  to  an  employer  who  maintained  a  plan  with 

7  respect  to  which  he  paid  the  annual  optional  premium 

8  described  in  paragraphs  (2)  (C)  and  (3)  (B)  of  section 

9  403  (b)  for  each  of  the  5  plan  years  immediately  pre- 

10  ceding  the  plan  year  during  which  the  plan  terminated 

11  unless  the  employer  remains  in  business  (as  defined  in 

12  subsection  (f) ) ,  or 

13  (2)  to  the  extent  of  any  liability  arising  out  of  the 

14  insolvency  of  a  qualified  insurance  carrier  (as  defined 

15  in  section  301  (4)  of  this  Act) . 

16  (b)  Amount  of  Liability. — Any  employer  to  which 

17  this  section  applies  shall  be  liable  to  the  Corporation,  in  an 

18  amount  equal  to  the  lesser  of — 

19  (1)  the  amount  finally  determined  under  section 

20  461,  or 

21  (2)  30  percent  of  the  net  worth  of  such  employer 

22  determined  as  of  the  day  120  days  prior  to  the  date  of 

23  termination,  without  regard  to  any  liability  under  this 

24  section. 
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1  (c)  Net  Woeth. — For  purposes  of  subsection  (b)  (2) 

2  the  net  worth  of  an  employer  means — 

3  (1)  in  the  case  of  a  corporation  whose  stock  is 

4  traded  on  a  national  exchange,  the  aggregate  value  of 

5  such  corporation's  stock,  and 

6  (2)  in  the  case  of  any  other  employer,  the  fair  mar- 

7  ket  value  of  its  assets  less  its  liabilities  determined  in  a 

8  manner  consistent  with  section  2031  of  the  Internal  Re- 

9  venue  Code  of  1954. 

10  (d)  Suboedination  of  Debt.— If  any  employer  or 

11  employers  liable  to  the  corporation  under  this  section  or  sec- 

12  tion  464  neglects  or  refuses  to  repay,  after  demand,  the  amount 

13  of  such  liability  (including  the  interest)  there  shall  be  a  hen 

14  in  favor  of  the  United  States  upon  all  property  and  rights 

15  of  property,  whether  real  or  personal,  belonging  to  such 

16  employer  or  employers,  against  the  interest  of  any  other 

17  creditor  of  such  employer  or  employers,  other  than  a  lien 

18  under  section  6321  or  6324  of  the  Internal  Revenue  Code 

19  of  1954  (relating  to  lien  for  taxes) ,  or  a  lien  or  other  secu- 

20  rity  interest  perfecting  not  later  than  30  days  after  termina- 

21  tion  securing  an  obligation  incurred  by  such  employer  or 

22  employers  prior  to  termination.  Notwithstanding  the  provi- 

23  sions  of  the  preceding  sentence,  if  the  corporation  determines, 

24  with  the  consent  of  the  board  of  directors,  that  subordination 
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1  of  the  lien  to  any  other  creditor  of  the  employer  or  employers 

2  would  not  adversely  affect  the  collection  of  such  liability,  or 

3  that  the  amount  realizable  by  the  corporation  from  the  prop- 

4  erty  to  which  the  lien  attaches  will  ultimately  be  increased 

5  by  such  subordination,  and  that  the  ultimate  collection  of 

6  the  liability  will  be  facilitated  by  such  subordination,  and 

7  the  corporation  issues  a  certificate  of  subordination  of  the 

8  lien  with  respect  to  such  property,  or  any  part  thereof. 

9  (e)  Successor  Liability.— For  purposes  of  this  sec- 

10  tion  the  following  rules  apply  in  the  case  of  certain  corpora- 

11  tion  reorganizations — 

12  (1)  Change  in  identity,  etc. — If  an  employer 

13  ceases  to  exist  by  reason  of  a  reorganization  which 

14  involves  a  mere  change  in  identity,  form,  or  place  of 

15  organization,  however  effected,  a  successor  corporation 

16  resulting  from  such  reorganization  shall  be  treated  as 

17  the  employer  to  whom  this  section  applies. 

18  (2)  Liquidation  into  parent. — If  an  employer 

19  ceases  to  exist  by  reason  of  a  liquidation  into  a  parent 

20  corporation,  the  parent  corporation  shall  be  treated  as 

21  the  employer  to  whom  this  section  applies. 

22  (3)  Reorganization. — If  an  employer  ceases  to 

23  exist  by  reason  of  a  merger  or  consolidation,  the  suc- 

24  cessor  corporation  shall  be  treated  as  the  employer  to 

25  whom  this  section  applies. 
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1  (f)  Remaining  in  Business. — For  purposes  of  subsec- 

2  tion  (a),  an  employer  shall  be  considered  to  remain  in  busi- 

3  ness  if,  during  the  plan  year  within  which  the  plan  terminates 

4  or  the  36-month  period  following  the  date  of  termination,  the 

5  employer — 

g  ( 1 )  is  a  party  to  a  reorganization  described  in  sub- 

rj         section  (e) ,  or 

g  (2)  continues  to  carry  on  the  same  business  as,  or 

g         a  business  similar  to,  the  business  in  connection  with 
which  he  maintained  the  plan  which  was  terminated, 
U         without  regard  to  whether  he  continues  to  carry  on  such 
12         business  at  the  same  location  or  at  a  different  location. 

43  For  purposes  of  paragraph  (2) ,  in  the  case  of  a  business  in 

14  which  sales  are  the  primary  income  producing  factor,  if  an 

15  employer's  gross  sales  during  the  year  of  plan  termination 

16  or  during  the  12-month  period  following  the  date  of  termina- 

17  tion  in  such  business  are  less  than  25  percent  of  his  average 

18  gross  sales  in  such  business  for  the  3  years  immediately  pre- 

19  ceding  that  year,  the  employer  shall  not  he  considered  to  have 

20  remained  in  business. 

21  (g)  Termination  of  Substantial  Facility. — Tf 

22  an  employer  ceases  operations  at  a  facility  in  any  location 

23  and,  as  a  result  of  such  cessation  of  operations,  more  than 

24  20  percent  of  the  total  number  of  his  employees  who  are 
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1  participants  under  a  plan  established  and  maintained  by  him 

2  are  separated  from  employment  the  emplo}Ter  shall  be 

3  treated  with  respect  to  that  plan  as  if  he  were  a  substantial 

4  employer  under  a  multiemployer  plan  and  the  provisions 

5  of  sections  463  and  464  shall  apply. 

6  SEC.  463.  LIABILITY   OF    SUBSTANTIAL   EMPLOYER  FOR 

7  WITHDRAWAL. 

8  (a)  General  Exile. — Except  as  provided  in  subscc- 

9  tion  (d) ,  the  plan  administrator  of  a  multiemployer  plan — 

10  (1)  shall  notify  the  corporation  of  the  withdrawal 

11  of  a  substantial  employer  from  the  plan,  within  60 

12  days  after  such  withdrawal,  and 

13  (2)  request  that  the  corporation  determine  the  ha- 
lt bility  of  such  employer  under  this  title  with  respect  to 

15  such  withdrawal. 

16  The  corporation  shall,  as  soon  as  practical  thereafter,  deter- 

17  mine  whether  such  employer  is  liable  for  any  amount  under 

18  this  title  with  respect  to  the  withdrawal  and  notify  such  em- 

19  ployer  of  such  liability. 

20  (1))  Liability  of  Employer.— Except  as  provided  in 

21  subsection  (c)  an  employer  who  withdraws  from  a  plan  to 

22  which  section  421  applies,  during  a  plan  year  for  which 

23  he  was  a  substantial  employer,  and  who  is  notified  by  the 

24  corporation  as  provided  Ivy  subsection  (a),  shall  be  liable 

25  to  the  corporation  in  accordance  with  the  provisions  of  sec- 
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1  tion  461   (without  regard  to  the  provisions  of  paragraphs 

2  (1)   and   (2)   of  section  462(a))   and  this  section.  The 

3  amount  of  such  employer's  liability  shall  he  computed  on  the 

4  basis  of  an  amount  determined  by  the  corporation  to  be  the 

5  amount  described  in  section  461  for  the  entire  plan,  as  if  the 

6  plan  had  been  terminated  by  the  corporation  on  the  date  of 

7  the  employer's  withdrawal,  multiplied  by  a  fraction — 

8  (1)  the  numerator  of  which  is  the  total  amount 

9  contributed  to  the  plan  by  such  employer  for  the  last 

10  5  years  ending  prior  to  the  withdrawal,  and 

11  (2)  the  denominator  of  which  is  the  total  amount 

12  contributed  to  the  plan  by  all  employers  for  such  last 

13  5  years. 

14  Any  amount  collected  by  the  corporation  under  this  subsec- 

15  tion  shall  be  held  in  escrow  subject  to  disposition  in  accord- 

16  ance  with  the  provisions  (2)  and  (3)  of  subsection  (c) . 

17  (c)  Special  Rule. — 

18  (1)  Fuenisiung  of  boxd.— In  lieu  of  payment  of 

19  his  liability  under  this  section  the  employer  may  be 

20  required  to  furnish  a  bond  to  the  corporation  in  an 

21  amount  not  exceeding  150  percent  of  his  liability  to 

22  insure  payment  of  his  liability  under  this  section.  Such 

23  bond  shall  be  in  such  form  and  with  such  surety  or 

24  sureties  and  upon  such  conditions  as  the  corporation  may 

25  require. 
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1  (2)   NO  TERMINATION  WITHIN  5-YEAE  PERIOD. — 

2  If  the  plan  is  not  terminated  within  the  5-year  period 

3  commencing  on  the  day  of  withdrawal,  the  liability 

4  of  such  employer  shall  be  abated  and  any  payment  held 

5  in  escrow  shall  be  refunded  without  interest  to  the  em- 
(•  ployer  (or  his  bond  canceled)  in  accordance  with  by- 
7  laws  or  rules  prescribed  by  the  corporation. 

g  (3)  Termination  within  5-year  period.— If 

9  the  plan  terminates  within  the  5-year  period  commencing 

20  on  the  da}'  of  withdrawal,  the  corporation  shall — 

j !_  ( A )  demand  payment  or  realize  on  the  bond 

12  and  hold  such  amount  in  escrow  for  the  benefit  of 

23  the  plan ; 

24  (B)  treat  any  escrowed  payments  under  this 

25  section  as  if  they  were  plan  assets  and  apply  them 

26  in  a  manner  consistent  with  this  title ;  and 

27  (C)  refund  any  amount  to  the  employer  which 
•jg  is  not  required  to  meet  any  obligation  of  the  corpo- 
29  ration  with  respect  to  the  law. 

20  (d)  Alternative  Procedure— The  provisions  of  this 

22  subsection  shall  apply  in  the  case  of  a  withdrawal  described 

22  in  subsection  (a) ,  and  the  provisions  of  subsections  (b)  and 

23  (e)  shall  not  apply,  if  the  corporation  determines  that  the 

24  procedure  provided  for  under  this  subsection  is  consistent 

25  with  the  purposes  of  Ibis  section  and  section  404  and  is  more 
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1  appropriate  in  the  particular  case.  Upon  a  showing  by  the 

2  plan  administrator  of  a  multiemployer  plan  that  the  with- 

3  drawal  from  the  plan  by  any  employer  or  employers  has 

4  resulted,  or  will  result,  in  a  significant  reduction  in  the  amount 

5  of  aggregate  contributions  to  or  under  the  plan  by  employers, 
(5  the  corporation  may — 

7  ( 1 )  require  the  plan  fund  to  be  equitably  allocated 

8  between  those  participants  no  longer  working  in  covered 

9  service  under  the  plan  as  a  result  of  their  employer's 

10  withdrawal,  and  those  participants  wrho  remain  in  cov- 

11  ered  service  under  the  plan; 

12  (2)  treat  that  portion  of  the  plan  fund  allocable 

13  under  paragraph  ( 1 )  to  participants  no  longer  in  covered 

14  service  as  a  termination ;  and 

15  (3)  treat  that  portion  of  the  plan  fund  allocable 

16  to  participants  remaining  in  covered  service  as  a  new 

17  plan. 

18  (e)  No  Withdrawal  Liability  Under  Alterna- 

19  tive  Procedure. — The  corporation  is  authorized  to  waive 

20  the  application  of  the  provisions  of  subsections  (b) ,  (c) ,  and 

21  (d)  of  this  section  to  any  employer  or  plan  administrator 

22  whenever  it  determines  that  there  is  an  indemnity  agreement 

23  in  effect  among  all  other  employers  under  the  plan  which  is 

24  adequate  to  satisfy  the  purposes  of  this  section  and  of  section 

25  464. 
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1  (f)  Rules. — The  corporation  is  authorized  to  prescribe 

2  rules  as  it  deems  necessary  in  order  to  implement  the  purposes 

3  of  this  section. 

4  SEC.  464.  LIABILITY   OF   EMPLOYERS   ON  TERMINATION 

5  OF  MULTIEMPLOYER  PLAN. 

6  (a)  Application  of  Section— This  section  shall  ap- 

7  ply  to  all  employers  who  maintain  a  multiemployer  plan  at 

8  the  time  such  plan  is  terminated. 

9  (b)  Liability  of  Such  Employee— The  corpora- 

10  tion  shall  determine  the  liability  of  each  such  employer  in  a 

11  manner  consistent  with  section  462  except  that  the  amount  of 

12  the  liability  determined  under  section  462(b)  (1)  with  re- 

13  spect  to  the  entire  plan  shall  be  allocated  to  each  employer  by 

14  multiplying  such  amount  by  a  fraction — 

15  (1)  the  numerator  of  which  is  the  amount  contrib- 

16  uted  to  the  plan  by  each  employer  for  the  last  5  plan 

17  years  ending  prior  to  the  termination,  and 

18  (2)  the  denominator  of  which  is  the  total  amount 

19  contributed  to  the  plan  by  all  such  employers  for  such 

20  last  5  years, 

21  and  the  limitation  described  in  section  462(b)  (2)  shall  be 

22  applied  separately  to  each  employer. 

23  SEC.  465.  ANNUAL  REPORT  OF  PLAN  ADMINISTRATOR. 

24  For  each  plan  year  for  which  section  421  applies  to 

25  a  plan,  the  plan  administrator  shall  file  with  the  corpora- 
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1  tion,  on  a  form  prescribed  by  the  corporation,  an  annual 

2  report  which  identifies  the  plan  and  plan  administrator  and 

3  which  includes — 

4  ( 1 )  a  copy  of  each  notification,  required  under  sec- 

5  tion  463  with  respect  to  such  year,  and 

6  (2)  a  statement  disclosing  whether  any  reportable 

7  event   (described  in  section  443  (b)  )  occurred  during 

8  the  plan  year. 

9  The  report  shall  be  filed  within  6  months  after  the  close  of 
10  the  plan  year  to  which  it  relates. 

H  SEC.  466.  ANNUAL     NOTIFICATION      TO  SUBSTANTIAL 

12  EMPLOYERS. 

13  The  plan  administrator  of  each  multiemployer  plan  shall 

14  notify,  within  6  months  after  the  close  of  each  plan  year,  any 

15  employer  making  contributions  under  that  plan  who  is  de- 
\6  scribed  in  section  401  (a)  (2)  (A)  that  he  is  a  substantial 

17  employer  for  that  year. 

18  SEC.  467.  RECOVERY  OF  EMPLOYER  LIABILITY  FOR  PLAN 

19  TERMINATION. 

20  (a)   Collection. — The  corporation  is  authorized  to 

21  make  arrangements  with  employers,  liable  under  section  462, 

22  463,  or  464  for  payment  of  their  liability,  including  arrange^ 

23  ments  for  deferred  payment  on  such  terms  and  for  such  p& 

24  riods  as  the  corporation  deems  equitable  and  appropriate. 

25  (b)  Disposition  of  Employer  Liability  Pay- 
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1  ments. — Any  amounts  received  by  the  corporation  as  pay- 

2  ments  of  employer  liability  under  this  part  may  be  retained  by 

3  it  and  used  to  defray  operating  and  administrative  expenses. 

4  PART  E— AMENDMENTS  TO  INTERNAL  REVENUE 

5  CODE  OF  1954;  EFFECTIVE  DATES 

(3  SEC.  481.  AMENDMENTS   TO  INTERNAL  REVENUE  CODE 

7  OF  1954. 

8  (a)  Section  401  (a)  —Section  401  (a)  (relating  to  re- 

9  quirements  for  qualification)   is  amended  by  inserting  at 

10  the  end  thereof  the  following  new  paragraphs: 

11  "(14)  In  the  case  of  a  plan  which  is  required  to 

12  register  with  the  Secretary  or  his  delegate  under  the 

13  provisions  of  section  151  of  the  Retirement  Income  Se- 

14  curity  for  Employees  Act,  a  trust  forming  part  of  such 

15  plan  shall  not  constitute  a  qualified  trust  under  this  sec- 
15  tion  unless  the  plan  is  so  registered. 

17  "(15)  In  the  case  of  a  plan  which  is  required  to 

]g  provide  for  determination  of  disputes  under  the  provi- 

19  sions  of  part  A  of  title  VI  of  the  Retirement  Income  Se- 

•?0  curity  for  Employees  Act,  a  trust  forming  a  part  of  such 

21  plan  shall  not  constitute  a  qualified  trust  under  this  sec- 

22  tion  unless  the  plan  so  provides. 

23  "(1G)  In  tne  case  of  a  plan  to  which  section  421 

24  of  the  Retirement  Income  Security  for  Employees  Act,  a 

25  trust  forming  a  part  of  such  plan  shall  not  constitute  a 
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1  qualified  trust  under  this  section  unless  the  plan  provides 

2  for  the  maintenance  of  insurance  under  title  IV  of  such 

3  Act. 

4  "(17)  A  trust  shall  not  constitute  a  qualified  trust 

5  under  this  section  unless  the  plan  of  which  it  is  a  part 

6  provides  that,  unless  the  participant  and  his  employer 

7  agree  otherwise  in  writing,  the  payment  of  henefits  under 

8  the  plan  to  which  section  411  applies  will  commence  not 

9  later  than  the  later  of  the  thirtieth  day  after — 

10  "(A)  the  date  on  which  the  participant  attains 

1 1  the  age  of  65  years,  or 

12  "(B)  the  date  on  which  the  participant  com- 

13  pletes  10  years  of  participation  in  the  plan.". 

14  (b)  Section  162— Section  162  (relating  to  trade  or 

15  business  expenses)  is  amended  by  redesignating  subsection 

16  (h)  as  (i)  and  inserting  after  subsection  (g)  the  following 

17  new  subsection : 

18  "  (h)  Insured  Pension  Losses. — No  deductions  shall 

19  be  allowed  under  subsection  (a)  for  any  payment  to  the 

20  Pension  Benefit  Guaranty  Corporation  with  respect  to  lia- 

21  bility  for  a  plan  termination.". 

22  (c)   Section  4981.— Subtitle  D  (relating  to  miscel- 

23  laneous  excise  taxes)  is  amended  by  adding  at  the  end  thereof 

24  the  following  new  chapter : 


028  O  -  76  -  vol.  1  -  92 
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1  "CHAPTER  45  —CERTAIN  GUARANTEED 

2  BENEFIT  PLANS 

"Sec.  4981.  Excise  tax  on  privilege  of  maintaining  insured 
plan. 

3  "SEC.  4981.  EXCISE  TAX  ON  PRIVILEGE  OF  MAINTAINING 

4  INSURED  PLAN, 

5  "(a)  Imposition  of  Tax.— There  is  hereby  imposed 

6  on  the  privilege  of  maintaining  a  plan  insured  under  the 

7  provisions  of  title  IV  of  the  Retirement  Income  Security 

8  for  Employees  Act  a  tax  determined  under  subsection  (b) 

9  for  any  plan  year  during  which  section  421  of  such  Act 

10  applies  at  any  time. 

11  "(b)  RateofTax^ 

12  "(1)  In  general. — Except  as  provided  in  para- 

13  graph  (2),  the  rate  of  tax  for  a  plan  year  shall  be 
1-1  equal  to  the  rate  contained  in  the  coverage  schedule  in 

15  effect  for  that  plan  year  under  subparagraph  (A)  (in 

16  the  case  of  a  plan  which  is  not  a  multiemployer  plan)  or 

17  subparagraph   (B)    (in  the  case  of  a  multiemployer 

18  plan)  of  section  403  (c)  (2)  of  the  Retirement  Income 
1;)  Security  for  Employees  Act. 

20  "  (2)  Alternate  tax— In  the  case  of  a  taxpayer 

21  to  which  subparagraph  (C)  (in  the  case  of  a  plan  which 

22  is  not  a  multiemployer  plan)  or  subparagraph  (I))  (in 

23  the  case  of  a  multiemployer  plan)  of  section  403  (c)  (2) 
2  I  of  the  Retirement  Income  Security  for  Employees  Act 
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1  applies,  the  rate  of  tax  for  a  plan  year  shall  he  equal  to 

2  the  rate  contained  in  the  coverage  schedule  in  effect  for 

3  that  plan  year  under  such  subparagraph. 

4  "  (c)  By  Whom  Payable. — The  tax  imposed  under 

5  subsection  (a)  shall  be  paid  by  the  administrator  (as  defined 
(j  in  section  501  (g)  (11)  of  the  Retirement  Income  Security 

7  for  Employees  Act)  of  a  plan. 

8  "  (d)  Exception. — This  section  shall  not  apply  with 

9  respect  to  a  plan  year  in  which  the  plan  terminates  under 

10  section  4-L1  or  442  of  the  Retirement  Income  Security  for 

11  Employees  Act. 

12  "(e)  Definition  of  Multiemployer  Plan— The 

13  term  'multiemployer  plan'  means  a  plan  described  in  section 
11  401(3)  of  the  Retirement  Income  Security  for  Employees 
15  Act. 

IS  u  (f)  Cross  Reference.— 

"For  penalties  and  other  general  and  administrative 
provisions  applicable  to  this  section,  see  subtitle  F.". 

IT  (d)  Amendment  of  Section  6511. — Section  6511 

18  (d)   (relating  to  special  rules  applicable  to  income  taxes)  is 

19  amended  by  adding  at  the  end  thereof  the  following  new 

20  paragraph : 

21  "(8)  Special  period  of  limitation  with  re- 

22  spect  to  amounts  included  in  income  subse- 
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1  QUENTLY     RECAPTURED     UNDER     QUALIFIED  PLAN 

2  termination. — If  the  claim  for  credit  or  refund  relates 

3  to  an  overpayment  of  tax  imposed  by  subtitle  A  on 

4  account  of  the  recapture,  under  section  445  of  the 

5  Retirement  Income  Security  for  Employees  Act,  of 

6  amounts  included  in  income  for  a  prior  taxable  year, 

7  the  3-ycar  period  of  limitation  prescribed  in  subsection 

8  (a)  shall  be  extended  until  the  date  which  occurs  one 

9  year  after  the  date  on  which  such  recaptured  amount 

10  is  paid  by  the  taxpayer.". 

11  (e)  Conforming  Amendments .— 

12  (1)  Section  404(a)  (2)   (relating  to  deduction  for 

13  contributions  of  an  employer  to  employees'  annuity 

14  plan)  is  amended  by  striking  out  "and  (8),  and,  if  appli- 

15  cable,  the  requirements  of  section  401  (a)  (9)  and  (10) 

16  and  of  section  401(d)    (other  than  paragraph  (1))," 

17  and  inserting  in  lieu  thereof  "(8),  (11),  (12),  (13), 

18  (14),  (15),  and  (16),  and,  if  applicable,  the  require- 

19  inents  of  section  401  (a)   (9)  and  (10),  of  section  401 

20  (c)  (6),  and  of  section  401(d)    (other  than  para- 

21  graph  (1)),". 

22  (2)  Section  805  (d)  (1)  (C)   (relating  to  definition 

23  of  pension  plan  reserves)  is  amended  by  striking  out 

24  "and  (8)"  and  inserting  in  lieu  thereof  "(8),  (11), 

25  (12),  (13),  (14),  (15),  and  (16)". 
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1  (f)  Clerical  Amendment— The  table  of  chapters 

2  for  subtitle  D  is  amended  by  adding  at  the  end  thereof  the 

3  following  new  item : 

"Chapter  45.  Certain  guaranteed  benefit  plans.". 

4  SEC.  482.  EFFECTIVE  DATES. 

5  (a)  In  General. — Except  as  provided  in  subsections 

6  (b)  and  (c) ,  this  title  shall  take  effect  on  the  date  of  enact- 

7  ment  of  this  Act. 

8  (b)  Privilege  Tax. — The  amendments  made  by  sec- 

9  tion  481  shall  apply  with  respect  to  plan  years  and  taxable 

10  years  beginning  after  December  31,  1973. 

11  (c)  Terminations;  Liability. — Part  C  and  part  D 
V2  shall  apply  with  respect  to  plan  years  beginning  after  Deeem- 

13  ber  31,  1976,  unless  the  corporation  determines  that  moneys 

14  in  the  fund  are  sufficient  to  enable  it  to  meet  its  liability 

15  under  section  461  with  respect  to  terminations  occurring 

16  before  that  date. 

17  PART  F— ALLOCATION  OF  ASSETS  WHERE 

18  SECTION  444  DOES  NOT  APPLY 

19  SEC.  491.  ALLOCATION  OF  ASSETS  FOR  PLAN  TERMINA- 

20  TIONS  NOT  COVERED. 

21  (a)  In  General. — If  a  plan  to  which  this  title  applies 

22  is  terminated  and  the  provisions  of  section  444  do  not  apply 

23  to  that  termination,  the  administrator  of  that  plan  shall  al- 

24  locate  the  assets  of  the  plan  in  accordance  with  the  provisions 
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1  of  that  section  (without  regard  to  the  3-year  pay  status  for 

2  benefits  rule  of  paragraph  (3)  ) . 

3  (b)  Application  of  Section. — The  provisions  of 

4  subsection  (a)  shall  apply  with  respect  to  the  termination 

5  of  any  plan  other  than  a  plan  which  is  in  existence  on  the 

6  date  of  enactment  of  this  Act  and  with  respect  to  which  there 

7  is  in  effect  on  such  date  a  written  provision  governing  alloca- 

8  tion  of  assets  under  the  plan  upon  termination. 

9  TITLE  V— DISCLOSURE  AND  FIDU- 

10  CIARY  STANDARDS 

11  Part  A — Disclosure 

12  AMENDMENT  TO  WELFARE  AND  PENSION  PLANS 

13  DISCLOSURE  ACT 

14  Sec.  501.  (a)  Section  3  of  the  Welfare  and  Pension 

15  Plans  Disclosure  Act  (72  Stat.  997)  is  amended  by  adding 

16  at  the  end  thereof  the  following  new  paragraphs: 

17  "(14)   The  term  'relative'  means  a  spouse,  ancestor, 

18  descendant,   brother,   sister,    son-in-law,  daughter-in-law, 

19  father-in-law,   mother-in-law,   brother-in-law,   or  sister-in- 

20  law. 

21  "  (15)  The  term  'administrator'  means — 

22  "(A)  the  person  specifically  so  designated  by  the 

23  terms  of  the  plan,  collective  bargaining  agreement,  trasH 
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1  agreement,  contract,  or  other  instrument,  under  which 

2  the  plan  is  operated ;  or 

3  "(B)  in  the  absence  of  such  designation  (i)  the 

4  employer  in  the  case  of  an  employee  benefit  plan  estab- 

5  lished  or  maintained  by  a  single  employer,    (ii)  the 

6  employee  organization  in  the  case  of  a  plan  established 

7  or  maintained  by  an  employee  organization,  or  (iii)  the 

8  association,  committee,  joint  board  of  trustees,  or  other 

9  similar  group  of  representatives  of  the  parties  who  estab- 

10  lished  or  maintained  the  plan,  in  the  case  of  a  plan  es- 

11  tablished  or  maintained  by  two  or  more  employers  or 

12  jointly  by  one  or  more  employers  and  one  or  more 

13  employee  organizations. 

14  "  (16)  The  term  'employee  benefit  plan'  or  'plan'  means 

15  an  employee  welfare  benefit  plan  or  an  emplo}ree  pension 

16  benefit  plan  or  a  plan  providing  both  welfare  and  pension 

17  benefits. 

18  "  ( 17)  The  term  'employee  benefit  fund'  or  'fund'  means 

19  a  fund  of  mone3r  or  other  assets  maintained  pursuant  to  or 

20  in  connection  with  an  employee  benefit  plan  and  includes 

21  employee  contributions  withheld  but  not  yet  paid  to  the  plan 

22  by  the  employer.  The  term  does  not  include:    (A)  any 

23  assets  of  an  investment  company  subject  to  regulation  under 

24  the  Investment  Company  Act  of  1940;  (B)  premium,  sub- 
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I  scription  charges,  or  deposits  received  and  retained  by  an 

o  insurance  carrier  or  service  or  other  organization,  except  for 

3  any  separate  account  established  or  maintained  by  an  in- 

4  surance  carrier. 

5  "(18)  The  term  'separate  account'  means  an  account 
(j  established  or  maintained  by  an  insurance  company  under 

7  which  income,  gains,  and  losses,  whether  or  not  realized, 

8  from  assets  allocated  to  such  account,  are,  in  accordance 

9  with  the  applicable  contract,  credited  to  or  charged  against 
19  such  account  without  regard  to  other  income,  gains,  or  losses 
]\  of  the  insurance  company. 

12  "(l^)  The  term  'adequate  consideration'  when  used  in 

13  section  15  means  either  (A)  at  no  more  than  the  price  of 

14  the  security  prevailing  on  a  national  securities  exchange 

15  which  is  registered  with  the  Securities  and  Exchange  Com- 
1 G  mission,  or  (B)  if  the  security  is  not  traded  on  such  a 

17  national  securities  exchange,  at  a  price  not  less  favorable  to 

18  the  fund  than  the  offering  price  for  the  security  as  established 

19  by  the  current  bid  and  asked  prices  quoted  by  persons  inde- 

20  pendent  of  the  issuer,  or  (C)  if  the  price  of  the  security  is 

21  not  quoted  by  persons  independent  of  the  issuer,  a  price 

22  determined  to  be  the  fair  value  of  the  security. 

23  "  (20)  The  term  'nonforfeitable  pension  benefit'  means 

24  a  legal  claim  obtained  by  a  participant  or  bis  beneficiary  to 

25  that  part  of  an  immediate  or  deferred  pension  benefit  which. 
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1  notwithstanding  any  conditions  subsequent  which  would  af- 

2  feet  receipt  of  any  benefit  flowing  from  such  right,  arises  from 

3  the  participant's  covered  service  under  the  plan  and  is  no 

4  longer  contingent  on  the  participant  remaining  covered  by 

5  the  plan. 

6  "(21)  The  term  'covered  service'  means  that  period  of 

7  service  performed  by  a  participant  for  an  employer  or  as  a 

8  member  of  an  employee  organization  which  is  recognized 

9  under  the  terms  of  the  plan  or  the  collective-bargaining  agree- 

10  ment  (subject  to  the  requirements  of  the  Eetirement  Income 

11  Security  for  Employees  Act) ,  for  purposes  of  determining  a 

12  participant's  eligibility  to  receive  pension  benefits  or  for  de- 

13  termining  the  amount  of  such  benefits' 

14  "  (22)  The  term  'pension  benefit'  means  the  aggregate, 

15  annual,  monthly,  or  other  amounts  to  which  a  participant  has 

16  or  will  become  entitled  upon  retirement  or  to  which  any 

17  other  person  is  entitled  by  virtue  of  such  participant's  death. 

18  "(23)  The  term  'accrued  portion  of  normal  retirement 

19  benefit'  means  that  amount  of  such  benefit  which,  irrespective 

20  of  whether  the  right  to  such  benefit  is  nonforfeitable,  is  equal 

21  to— 

22  "(A)  in  the  case  of  a  profit-sharing-retirement 

23  plan  or  money  purchase  plan,  the  total  amount  credited 

24  to  the  account  of  a  participant ; 
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1  "  (B)  in  the  case  of  a  unit  benefit-type  pension 

2  plan,  the  benefit  units  credited  to  a  participant ;  or 

3  "(C)  in  the  case  of  other  types  of  pension  plans, 

4  that  portion  of  the  prospective  normal  retirement  bene- 

5  fit  of  a  participant  that,  pursuant  to  rule  or  regulation 

6  under  the  Retirement  Income  Security  for  Employees 

7  Act,  is  determined  to  constitute  the  participant's  accrued 

8  portion  of  the  normal  retirement  benefit  under  the  terms 

9  of  the  appropriate  plan. 

10  "  (24)  The  term  'security'  means  any  note,  stock,  treas- 

11  ury  stock,  bond,  debenture,  evidence  of  indebtedness,  certifi- 

12  cate   of   interest   or  participation   in   any  profit-sharing 

13  agreement,  collateral-trust  certificate,  preorganization  certifi- 

14  cate  or  subscription,  transferable  share,  investment  contract. 

15  voting-trust  certificate,  certificate  of  deposit  for  a  security, 

16  fractional  undivided  interest  in,  or,  in  general,  any  interest 

17  or  instrument  commonly  know  as  a  security,  or  any  eertifi- 

18  cate  of  interest  or  participation  in,  temporary  or  interim  cer- 

19  tificate  for,  receipt  for,  guarantee  of,  or  warrant  or  right  to 

20  subscribe  to  or  purchase,  any  of  the  foregoing. 

21  "  (25)  The  term  'fiduciary'  means  any  person  who  exer- 

22  cises  any  power  of  control,  management,  or  disposition  with 

23  respect  to  any  moneys  or  other  property  of  any  employee 

24  benefit  fund,  or  lias  authority  or  responsibility  to  do  so. 

25  "(26)  The  term  'market  value'  or  'value'  when  used  in 
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1  this  Act  means  fair  market  value  where  available,  and  othcr- 

2  wise  the  fair  value  as  determined  pursuant  to  rule  or  regula- 

3  lion  under  this  Act.". 

4  (b)  Paragraph  (1)  of  section  3  of  such  Act  is  amended 

5  by  inserting  the  words  "or  maintained"  after  the  word 

6  "established".,  by  inserting  a  comma  after  the  word  "unem- 

7  ployment",  and  by  adding  the  following:  "or  benefits  of  the 

8  type  described  or  permitted  by  section  302  (c)  of  the  Labor- 

9  Management  Relations  Act". 

10  (c)  Paragraph  (2)  of  section  3  of  such  Act  is  amended 

11  by  inserting  the  words  "or  maintained"  after  the  word 

12  "established". 

13  (d)  Paragraph  (3)  of  section  3  of  such  Act  is  amended 

14  by  striking  out  the  word  "plan"  the  first  time  it  appears  and 

15  inserting  in  lieu  thereof  the  word  "program". 

16  (e)  Paragraphs  (3),  (4),  (6),  and  (7)  of  section  3 

17  of  such  Act  are  amended  by  striking  out  the  words  "welfare 

18  or  pension"  wherever  they  appear. 

19  (f)  Paragraph  (13)  of  section  3  of  such  Act  is  amended 

20  to  read  as  follows: 

21  "  (13)  The  term  'party  in  interest'  means  as  to  an  em- 

22  ployee  benefit  plan  or  fund,  any  administrator,  officer,  fidu- 

23  ciary,  trustee,  custodian,  counsel,   or  employee   of  any 

24  employee  benefit  plan,   or   a  person   providing  benefit 

25  plan  services  to  any  such  plan,  or  an  employer,  any  of 


1418 


148 

1  whose  employees  are  covered  by  such  a  plan  or  any  person 

2  controlling,  controlled  by,  or  under  common  control  with, 

3  such  employer  or  officer  or  employee  or  agent  of  such  em- 

4  ployer  or  such  person,  or  an  employee  organization  having 

5  members  covered  by  such  plan,  or  an  officer  or  employee  or 

6  agent  of  such  an  employee  organization,  or  a  relative,  part- 

7  ner,  or  joint  venturer  or  any  of  the  above-described  persons. 

8  Whenever  the  term  'party  in  interest'  is  used  in  this  Act, 

9  it  shall  mean  a  person  known  or  should  have  been  known  to 

10  be  a  party  in  interest.  If  any  moneys  or  other  property  of  an 

11  employee  benefit  fund  are  invested  in  shares  of  an  invest- 

12  ment  company  registered  under  the  Investment  Company 

13  Act  of  1940,  such  investment  shall  not  cause  such  invest- 

14  ment  company  or  such  investment  company's  investment 

15  adviser  or  principal  underwriter  to  be  deemed  to  be  a  'iidu- 

16  ciary'  or  a  'party  in  interest'  as  those  terms  are  defined  in  this 

17  Act,  except  insofar  as  such  investment  company  or  its  invest- 

18  ment  adviser  or  principal  underwriter  acts  in  connection  with 

19  an  employee  benefit  fund  established  or  maintained  pursuant 

20  to  an  employee  benefit  plan  covering  employees  of  the  invest- 

21  ment  company,  the  investment  adviser,  or  its  principal  under- 

22  writer.  Nothing  contained  herein  shall  limit  the  duties  im- 

23  posed  on  such  investment  company,  investment  adviser,  or 

24  principal  underwriter  by  any  other  provision  of  law.". 

25  (g)  Section  4(a)  of  the  Welfare  and  Pension  Plans 
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1  Disclosure  Act  is  amended  by  striking  out  the  words  "wel- 

2  fare  or  pension",  "or  employers",  and  "or  organizations" 

3  wherever  they  appear. 

4  (h)  Paragraph  (3)  of  section  4(b)  of  such  Act  is 

5  amended  to  read  as  follows : 

6  "(3)  Such  plan  is  administered  by  a  religious  orga- 

7  nization  described  under  section  501  (c)   of  the  Internal 

8  Revenue  Code  of  1954  which  is  exempt  from  taxation 

9  under  the  provisions  of  section  501  (a)  of  such  Code;" 

10  (i)  Paragraph  (4)  of  section  4(b)   of  such  Act  is 

11  amended  by  inserting  before  the  period  the  following: 

12  ",  except  that  participants  and  beneficiaries  of  such  plan 

13  shall  be  entitled  to  maintain  an  action  to  recover  benefits 

14  or  to  clarify  their  rights  to  future  benefits  as  provided  in  the 

15  Retirement  Income  Security  for  Employees  Act". 

16  (j)  Section  4(b)  of  such  Act  is  further  amended  by 

17  adding  at  the  end  thereof  the  following  new  paragraph: 

18  "  (5)  Such  plan  is  established  or  maintained  outside 

19  the  United  States  primarily  for  the  benefit  of  employees 

20  who  are  not  citizens  of  the  United  States  and  the  situs 

21  of  the  employee  benefit  plan  fund  established  or  main- 

22  tained  pursuant  to  such  plan  is  maintained  outside  the  United 

23  States." 

24  (k)  Section  5(b)  of  the  Welfare  and  Pension  Plans 

25  Disclosure  Act  is  amended  to  read  as  follows: 
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1  "  (D)  The  Secretary  may  require  the  filing  of  special 

2  terminal  reports  on  behalf  of  an  employee  benefit  plan  which 

3  is  winding  up  its  affairs   (whether  or  not  the  plan  has 

4  terminated) ,  including  any  period  during  which  the  plan  has 

5  moneys  or  other  assets  remaining  and  for  one  hundred  and 

6  fifty  days  thereafter.  Such  reports  may  be  required  to  be  filed 

7  regardless  of  the  number  of  participants  remaining  in  the 

8  plan  and  shall  be  in  such  form  and  filed  in  such  manner  as 

9  the  Secretary  may  prescribe." 

10  (1)  Section  5  of  such  Act  is  further  amended  by  adding 

11  at  the  end  thereof  the  following  new  subsection: 

12  "(c)  The  Secretary  may  by  regulation,  as  to  any  class 

13  or  type  of  employee  benefit  plans — 

14  "  ( 1 )  grant  an  exemption  from  all  or  part  of  the 

15  reporting,  disclosure,  and  publication  requirements  of 

16  this  Act ;  or 

17  "(2)  provide  a  variance  in  the  form  or  manner  of 

18  reporting,  disclosure  and  publication  required  by  this 

19  Act ;  or  both, 

20  if  he  finds  that  the  exemption  or  variance  is  necessary  or 

21  appropriate  and  consistent  with  the  purposes  of  this  Act. 

22  Any  such  exemption  or  variance  may  bo  granted  on  such 

23  conditions  as  the  Secretary  may  deem  appropriate.". 

24  (in)  Section  (>  of  the  Welfare  and  Pension  Plan  Dis- 

25  closure  Act  is  amended  to  read  as  follows: 
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1  "Sec.  6.  (a)  A  description  of  any  employee  benefit 

2  plan  shall  be  published  as  required  herein  within  ninety  days 

3  after  the  establishment  of  such  plan  or  when  such  plan  be- 

4  comes  subject  to  this  Act. 

5  "(b)  The  description  of  the  plan  shall  be  comprehen- 

6  sive,  written  in  a  manner  calculated  to  be  understood  by  the 

7  average  participant,  and  shall  include  the  name  and  type  of 

8  administration  of  the  plan;  the  name  and  address  of  the  ad- 

9  ministrator;  the  names  and  addresses  of  any  person  or  per- 

10  sons  responsible  for  the  management  or  investment  of  plan 

11  funds ;  the  schedule  of  benefits ;  a  description  of  the  provisions 

12  providing  for  vested  benefits;  the  source  of  the  financing 

13  of  the  plan  and  identity  of  any  organization  through  which 

14  benefits  are  provided;  whether  records  of  the  plan  are  kept 

15  on  a  calendar  year  basis,  or  on  a  policy  or  other  fiscal  year 

16  basis,  and  if  on  the  latter  basis,  the  date  of  the  end  of  such 

17  policy  or  fiscal  year;  the  procedures  to  be  followed  in  present- 

18  ing  claims  for  benefits  under  the  plan  and  the  remedies  avail- 

19  able  under  the  plan  for  the  redress  of  claims  which  are  denied 

20  in  whole  or  in  part.  Amendments  to  the  plan  reflecting 

21  changes  in  the  data  and  information  included  in  the  original 

22  plan,  other  than  data  and  information  also  required  to  be 

23  included  in  annual  reports  under  section  7,  shall  be  included 

24  in  the  description  on  and  after  the  effective  date  of  such 

25  amendments.  Any  change  in  the  information  required  by 
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1  this  subsection  shall  be  reported  in  accordance  with  regula- 

2  tions  prescribed  by  the  Secretary.". 

3  (n)  Subsection  (a)  of  section  7  of  the  Welfare  and 

4  Pension  Plans  Disclosure  Act  is  amended  by  adding  the 

5  number  "(1)"  after  the  letter  "  (a) and  by  striking  out 

6  that  part  of  the  first  sentence  which  precedes  the  word  "if" 

7  the  first  time  it  appears  and  inserting  in  lieu  thereof  the  words 

8  "An  annual  report  shall  be  published  with  respect  to  any 

9  employee  benefit  plan  if  the  plan  provides  for  an  employee 

10  benefit  fund  subject  to  section  15  of  this  Act  or". 

11  (o)  Section  7  (a)  (1)  of  such  Act  is  further  amended  by 

12  striking  out  the  word  "investigation"  and  inserting  in  lieu 

13  thereof  the  words  "notice  and  opportunity  to  be  heard",  by 

14  striking  out  the  words  "year  (or  if"  and  inserting  in  lieu 

15  thereof  the  words  "policy  or  fiscal  year  on  which",  adding  a^ 

16  period  after  the  word  "kept",  and  striking  out  all  the  words 

17  following  the  word  "kept". 

18  (p)  Section  7(a)  of  such  Act  is  further  amended  by 

19  adding  the  following  paragraphs : 

20  "(2)  If  some  or  all  of  the  benefits  under  the  plan  are 

21  provided  by  an  insurance  carrier  or  service  or  other  or- 

22  ganization,  such  earlier  or  organization  shall  certify  to  the 

23  administrator  of  such  plan,  within  one  hundred  and  twenty 

24  days  after  the  end  of  each  calendar,  policy,  or  other  fiscal 

25  year,  as  the  case  may  be,  such  information  as  determined  by 
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1  the  Secretary  to  be  necessary  to  enable  such  administrator  to 

2  comply  with  the  requirements  of  this  Act. 

3  "(3)  The  administrator  of  an  employee  benefit  plan 

4  shall  cause  an  audit  to  be  made  annually  of  the  employee 

5  benefit  fund  established  in  connection  with  or  pursuant  to  the 

6  provisions  of  the  plan.  Such  audit  shall  be  conducted  in  afr- 

7  eordance  with  generally  accepted  standards  of  auditing  by 

8  an  independent  certified  or  licensed  public  accountant,  but 

9  nothing  herein  shall  be  construed  to  require  such  an  audit  of 

10  the  books  or  records  of  any  bank,  insurance  company,  or  other 

11  institution  providing  insurance,  investment,  or  related  func- 

12  tion  for  the  plan,  if  such  books  or  records  are  subject  to 

13  periodic  examination  by  any  agency  of  the  Federal  Govern- 

14  ment  or  the  government  of  any  State.  The  auditor's  opinion 

15  and  comments  with  respect  to  the  financial  information  re- 

16  quired  to  be  furnished  in  the  annual  report  by  the  plan 

17  administrator  shall  form  a  part  of  such  report.". 

18  (q)  Sections  7  (b)  and  (c)  of  such  Act  are  amended 

19  to  read  as  follows: 

20  "  (b)  A  report  under  this  section  shall  include — 

21  "(1)  tne  amount  contributed  by  each  employer; 

22  the  amount  contributed  by  the  employees;  the  amount 

23  of  benefits  paid  or  otherwise  furnished;  the  number  of 

24  employees  covered;  a  statement  of  assets,  liabilities,  re- 

25  ceipts,  and  disbursements  of  the  plan;  a  detailed  state- 
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1  ment  of  the  salaries  and  fees  and  commissions  charged 

2  to  the  plan,  to  whom  paid,  in  what  amount,  and  for 

3  what  purposes;  the  name  and  address  of  each  fiduciary, 

4  his  official  position  with  respect  to  the  plan,  his  rela- 

5  tionship  to  the  employer  of  the  employees  covered  by  the 

6  plan,  or  the  employee  organization,  and  any  other  office, 

7  position,  or  employment  he  holds  with  any  party  in 

8  interest ; 

9  "  ( 2 )  a  schedule  of  all  investments  of  the  fund  show- 

10  ing  as  of  the  end  of  the  fiscal  year: 

11  "(A)  the  aggregate  cost  and  aggregate  value 

12  of  each  security,  by  issuer, 

13  "(B)  tne  aggregate  cost  and  aggregate  value, 

14  by  type  or  category,  of  all  other  investments,  and 

15  separately  identifying  (i)  each  investment,  the  value 

16  of  which  exceeds  3  per  centum  of  the  value  of  the 

17  fund  and  (ii)  each  investment  in  securities  or  prop- 
lg  erties  of  any  person  known  to  be  a  party  in  interest ; 

19  "(3)  a  schedule  showing  the  aggregate  amount, 

20  uv  type  of  security,  of  all  purchases,  sales,  redemptions, 

21  and  exchanges  of  securities  made  during  the  reporting 

22  period;  a  list  of  the  issuers  of  such  securities;  and  in 
2\\  addition,  a  schedule  showing,  as  to  each  separate  trans- 

24  action  with  or  without  respect  to  securities  issued  by  any 

25  person  known  to  be  a  party  in  interest,  the  issuer,  the 
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1  type  and  class  of  security,  the  quantity  involved  in  the 

2  transaction,  the  gross  purchase  price,  and  in  the-  case 

3  of  a  sale,  redemption,  or  exchange,  the  gross  and  net 

4  proceeds  (including  a  description  and  the  value  of  any 

5  consideration  other  than  money)  and  the  net  gain  or 

6  loss,  except  that  such  schedule  shall  not  include  distribu- 

7  tion  of  stock  or  other  distributions  in  kind  from  profit- 

8  sharing  or  similar  plans  to  participants  separated  from 

9  the  plan ; 

10  "(4)  a  schedule  of  purchases,  sales,  or  exchanges 

11  during  the  year  covered  by  the  report  of  investment 

12  assets  other  than  securities — 

13  "(A)  by  type  or  category  of  asset  the  aggre- 

14  gate  amount  of  purchases,  sales,  and  exchanges;  the 

15  aggregate  expenses  incurred  in  connection  there- 

16  with;  and  the  aggregate  net  gain  (or  loss)  on  sales, 

17  and 

18  "  (B)  for  each  transaction  involving  a  person 

19  known  to  be  a  party  in  interest  and  for  each  trans- 

20  action  involving  over  3  per  centum  of  the  fund,  an 

21  indication  of  each  asset  purchased,  sold,  or  exchanged 

22  (and,  in  the  case  of  fixed  assets  such  as  land,  build- 

23  ings,  and  leaseholds,  the  location  of  the  asset)  ;  the 
21  purchase  or  selling  price;  expenses  incurred  in  con- 
25  nection  with  the  purchase,  sale,  or  exchange;  the 
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1  cost  of  the  asset  and  the  net  gain  (or  loss)  on  each 

2  sale;  the  identity  of  the  seller  in  the  case  of  a  pur- 

3  chase,  or  the  identity  of  the  purchaser  in  the  case  of 

4  a  sale,  and  his  relationship  to  the  plan,  the  employer, 

5  or  any  employee  organization ; 

6  "(5)  a  schedule  of  all  loans  made  from  the  fund 

7  during  the  reporting  year  or  outstanding  at  the  end  of 

8  the  year,  and  a  schedule  of  principal  and  interest  pay- 

9  ments  received  by  the  fund  during  the  reporting  year, 

10  aggregated  in  each  case  by  type  of  loan,  and  in  addition, 

11  a  separate  schedule  showing  as  to  each  loan  which — 

12  "(A)  was  made  to  a  party  in  interest,  or 

13  "(B)  was  in  default,  or 

14  "  (C)  was  written  off  during  the  year  as  un- 

15  collectable,  or 

16  "(D)  exceeded  3  per  centum  of  the  value  of 

17  the  fund, 

18  the  original  principal  amount  of  the  loan,  the  amount  of 

19  principal  and  interest  received  during  the  reporting 

20  year,  the  unpaid  balance,  the  identity  and  address  of  the 

21  loan  obligor,  a  detailed  description  of  the  loan  (includ- 

22  ing  date  of  making  and  maturity,  interest  rate,  the  type 

23  and  value  of  collateral,  and  the  material  tenns),  the 

24  amount  of  principal  and  interest  overdue  (if  any)  and 
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1  as  to  loans  written  off  as  uncollectable  an  explanation 

2  thereof ; 

3  "  ( 6 )  a  list  of  all  leases  with — 

4  "(A)   persons  other  than  parties  in  interest 

5  who  are  in  default,  and 

G  "  (B)  any  party  in  interest, 

7  including  information  as  to  the  type  of  property  leased 

8  (and,  in  the  case  of  fixed  assets  such  as  land,  buildings, 

9  leaseholds,  and  so  forth,  the  location  of  the  property), 

10  the  identity  of  the  lessor  or  lessee  from  or  to  whom  the 

11  plan  is  leasing,  the  relationship  of  such  lessors  and  les- 

12  sees,  if  any,  to  the  plan,  the  employer,  employee  organi- 

13  zation,  or  any  other  party  in  interest,  the  terms  of  the 

14  lease  regarding  rent,  taxes,  insurance,  repairs,  expenses, 

15  and  renewal  options;  if  property  is  leased  from  persons 

16  described  in  (B)  the  amount  of  rental  and  other  ex- 

17  penses  paid  during  the  reporting  year;  and  if  property 

18  is  leased  to  persons  described  in  (A)  or  (B),  the  date 

19  the  leased  property  was  purchased  and  its  cost,  the  date 

20  the  property  was  leased  and  its  approximate  value  at 

21  such  date,  the  gross  rental  receipts  during  the  reporting 

22  period,  the  expenses  paid  for  the  leased  property  during 

23  the  reporting  period,  the  net  receipt  from  the  lease,  and 

24  with  respect  to  any  such  leases  in  default,  their  identity, 
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1  the  amounts  in  arrears,  and  a  statement  as  to  what  steps 

2  have  been  taken  to  collect  amounts  due  or  otherwise  rem- 

3  edy  the  default ; 

4  "(7)  a  detailed  list  of  purchases,  sales,  exchanges, 

5  or  any  other  transactions  with  any  party  in  interest  made 

6  during  the  year,  including  information  as  to  the  asset 

7  involved,  the  price,  any  expenses  connected  with  the 

8  transaction,  the  cost  of  the  asset,  the  proceeds,  the  net 

9  gain  or  loss,  the  identity  of  the  other  party  to  the  trans- 

10  action  and  his  relationship  to  the  plan ; 

11  "  (8)  subject  to  rules  of  the  Secretary  designed  to 

12  preclude  the  filing  of  duplicate  or  unnecessary  state- 

13  ments,  if  some  or  all  of  the  assets  of  a  plan  or  plans  are 

14  held  in  a  common  or  collective  trust  maintained  by  a 

15  bank  or  similar  institution  or  in  a  separate  account  main- 
1(5  tained  by  an  insurance  carrier,  the  report  shall  include 

17  a  statement  of  assets  and  liabilities  and  a  statement  of 

18  receipts  and  disbursements  of  such  common  or  collective 

19  trust  or  separate  account  and  such  of  the  information 

20  required  under  paragraphs  (2),  (3),  (4),  (5),  (6), 

21  and  (7)  of  section  7(b)  with  respect  to  such  common 

22  <>r  collective  trust  or  separate  account  as  the  Secretary 

23  may  determine  appropriate  by  regulation.  In  such  case 

24  the  bank  or  similar  institution  or  insurance  carrier  shall 

25  certify  to  the  administrator  of  such  plan  or  plans,  within 
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1  one  hundred  and  twenty  days  after  the  end  of  each 

2  calendar,  policy,  or  other  fiscal  year,  as  the  case  may  be, 

3  the  information  determined  by  the  Secretary  to  be  neces- 

4  sary  to  enable  the  plan  administrator  to  comply  with  the 

5  requirements  of  this  Act ;  and 

6  "  (9)  in  addition  to  reporting  the  information  called 

7  for  by  this  subsection,  the  administrator  may  elect  to  fur- 

8  nish  other  information  as  to  investment  or  reinvestment 

9  of  the  fund  as  additional  disclosures  to  the  Secretary. 

10  "  (c)  If  the  only  assets  from  which  claims  against  an 

11  emplo}7ee  benefit  plan  may  be  paid  are  the  general  assets 

12  of  the  employer  or  the  employee  organization,  the  report 

13  shall  include  (for  each  of  the  past  five  years)  the  benefits 

14  paid  and  the  average  number  of  employees  eligible  for 

15  participation." 

16  (r)  Section  7(d)  of  such  Act  is  amended  by  striking 

17  out  the  capital  "T"  in  the  word  "The"  the  first  time  it 

18  appears  in  paragraphs  (1)  and  (2)  and  inserting  in  lieu 

19  thereof  a  lowercase  "t". 

20  (s)  Section  7  (e)  of  such  Act  is  amended  to  read  as 

21  follows : 

22  "  (e)  Every  employee  pension  benefit  plan  shall  include 

23  with  its  annual  report  (to  the  extent  applicable)  the  follow- 

24  ing  information: 

25  "  ( 1)  the  type  and  basis  of  funding, 
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1  "  (2)  the  number  of  participants,  both  retired  and 

2  nonretired,  covered  by  the  plan, 

3  "  (3)  the  amount  of  all  reserves  or  net  assets  ac- 

4  cumulated  under  the  plan, 

5  "(4)  the  present  value  of  all  liabilities  for  all  non- 

6  forfeitable  pension  benefits  and  the  present  value  of  all 

7  other  accrued  liabilities, 

8  "  (5)  the  ratios  of  the  market  value  of  the  reserves 

9  and  assets  described  in  (3)  above  to  the  liabilities  de- 

10  scribed  in  (4)  above, 

11  "  (6)  a  copy  of  the  most  recent  actuarial  report,  and 

12  "  (A)  (i)  the  actuarial  assumptions  used  in 

13  computing  the  contributions  to  a  trust  or  payments 

14  under  an  insurance  contract,  (ii)  the  actuarial  as- 

15  sumptions  used  in  determining  the  level  of  benefits, 

16  and  (iii)  the  actuarial  assumptions  used  in  con- 
n  nection  with  the  other  information  required  to  be 

18  furnished  under  this  subsection,  insofar  as  any  such 

19  actuarial  assumptions  are  not  included  in  the  most 

20  recent  actuarial  report, 

21  "  (B)  (i)  if  there  is  no  such  report,  or  (ii)  if 

22  any  of  the  actuarial  assumptions  employed  in  the 
2:>  annual  report  differ  from  those  in  the  most  recent 

24  actuarial  report,  or  (iii)  if  different  actuarial  as- 

25  sumptions  arc  used  for  computing  contributions  or 


1431 


161 

1  payments  than  are  used  for  any  other  purpose,  a 

2  statement  explaining  same ;  and 

3  "CO  such  other  reasonahle  information  pertinent 

4  to  disclosure  under  this  subsection  as  the  Secretary  may 

5  by  regulation  prescrihe.', 

6  (t)  Section  7  of  such  Act  is  further  amended  by  striking 

7  out  in  their  entirety  subsections  (f) ,  (g) ,  and  (h) . 

8  ANNUAL  REPORTS 

9  Sec.  503.  (a)  Section  8  of  the  Welfare  and  Pension 

10  Plans  Disclosure  Act  is  amended  by  striking  out  subsections 

11  (a)  and  (b)  in  their  entirety  and  by  redesignating  subsec- 

12  tion  (c)  as  subsection  (a).  The  subsection  redesignated  as 

13  subsection  (a)  is  further  amended  by  striking  out  the  words 

14  "of  plans"  after  the  word  "descriptions",  striking  out  the 

15  word  "the"  before  the  word  "annual"  and  adding  the  word 

16  "plan"  before  the  word  "descriptions". 

17  (b)  Such  section  is  further  amended  by  adding  subsec- 

18  tions  (b),  (c),  (d),and  (e) ,  to  read  as  follows: 

19  "(b)  The  administrator  of  any  employee  benefit  plan 

20  subject  to  this  Act  shall  file  with  the  Secretary  a  copy  of  the 

21  plan  description  and  each  annual  report.  The  administrator 

22  shall  also  furnish  to  the  Secretary,  upon  request,  any  docu- 

23  ments  relating  to  the  employee  benefit  plan,  including  but 

24  not  limited  to  the  bargaining  agreement,  trust  agreement,  con- 
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1  tract,  or  other  instrument  under  which  the  plan  is  established 

2  or  operated,  and  any  document  so  furnished  shall  be  available 

3  for  public  inspection  by  the  Secretary. 

4  "  (c)  Publication  of  the  plan  descriptions  and  annual 

5  reports  required  by  this  Act  shall  be  made  to  participants 

6  and  beneficiaries  of  the  particular  plan  as  follows: 

7  "  ( 1 )  the  administrator  shall  make  copies  of  the 

8  plan  description  (including  all  amendments  or  modifica- 

9  tions  thereto)  and  the  latest  annual  report  and  the  bar- 

10  gaining  agreement,  trust  agreement,  contract,  or  other 

11  instrument  under  which  the  plan  wras  established  or 

12  is  operated  available  for  examination  by  any  plan  par- 

13  ticipant  or  beneficiary  in  the  principal  office  of  the 

14  administrator; 

15  "(2)  the  administrator  shall  furnish  to  any  plan 

16  participant  or  beneficiary  so  requesting  in  writing  a  fair 

17  summary  of  the  latest  annual  report ; 

18  "(3)  the  administrator  shall  furnish  or  make  avail- 

19  able,  whichever  is  most  practicable :  ( 1 )  to  every  partici- 

20  pant  upon  his  enrollment  in  the  plan  and  within  one 

21  hundred  and  twenty  days  after  each  major  amendment 

22  to  the  plan,  a  summary  of  the  plan's  important  pro- 

23  visions,  including  the  names  and  addresses  of  any  person 

24  or  persons  responsible  for  the  management  or  investment 

25  of  plan  funds,  and  requirements  of  the  amendment, 
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1  whichever  is  applicable,  written  in  a  manner  calculated 

2  to  be  understood  by  the  average  participant;  such  ex- 

3  planation  shall  include  a  description  of  the  benefits  avail- 

4  able  to  the  participant  under  the  plan  and  circumstances 

5  which  may  result  in  disqualification  or  ineligibility,  and 

6  the  requirements  of  the  Welfare  and  Pension  Plans 

7  Disclosure  Act  with  respect  to  the  availability  of  copies 

8  .      of  the  plan  bargaining  agreement,  trust  agreement,  eon- 

9  tract  or  other  instrument  under  which  the  plan  is  estab- 

10  lished  or  operated;  and  (ii)  to  every  participant  every 

11  three  years  (commencing  January  1,  1975),  a  revised 

12  up-to-date  summary  of  the  plan's  important  provisions 

13  and  major  amendments  thereto,  written  in  a  manner  cal- 

14  culated  to  be  understood  by  the  average  participant ;  and 

15  (Hi)-  to  each  plan  participant  or  beneficiary  so  request- 

16  ing  in  writing  a  complete  copy  of  the  plan  description 

17  (including  all  amendments  or  modifications  thereto)  or 

18  a  complete  copy  of  the  latest  annual  report,  or  both.  He 

19  shall  in  the  same  way  furnish  a  complete  copy  of  any 

20  bargaining  agreement,  trust  agreement,  contract,  or  other 

21  instrument  under  which  the  plan  is  established  or  op- 

22  erated.  In  accordance  with  regulations  of  the  Secretary, 

23  an  administrator  may  make  a  reasonable  charge  to  cover 

24  the  cost  of  furnishing  such  complete  copies. 

25  "(d)  The  administrator  of  an  employee  pension  benefit 
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1  plan  shall  furnish  to  any  plan  participant  or  beneficiary  so 

2  requesting  in  writing  a  statement  indicating,  on  the  basis  of 

3  the  latest  information  available,  (1)  whether  or  not  such 

4  person  has  a  nonforfeitable  right  to  a  pension  benefit,  (2) 

5  the  nonforfeitable  pension  benefits,  if  any,  which  have  ac- 

6  crued  or  the  earliest  date  on  which  benefits  will  become  non- 

7  forfeitable,  and  (3)  the  total  pension  benefits  accrued. 

8  "  (e)  In  the  event  a  plan  is  provided  a  variance  with 

9  respect  to  standards  of  vesting,  funding,  or  both,  pursuant  to 

10  title  II  of  the  Retirement  Income  Security  for  Employees 

11  Act,  the  administrator  shall  furnish  or  make  available,  which- 

12  ever  is  most  practicable,  notice  of  such  action  to  each  partici- 

13  pant  in  a  manner  calculated  to  be  understood  by  the  average 

14  participant,  and  in  such  form  and  detail  and  for  such  periods 

15  as  may  be  prescribed  by  the  Secretary.". 

16  INVESTIGATIONS 

17  Sec.  504.  (a)  Section  9  (d)  of  the  Welfare  and  Pension 

18  Plans  Disclosure  Act  is  amended  to  read  as  follows: 

19  "(d)   The  Secretary  may  make  appropriate  investi- 

20  gations  when  he  believes  it  necessary  in  order  to  determine 

21  whether  any  person  has  violated  or  is  about  to  violate  any 

22  provision  of  this  Act  or  the  Welfare  and  Pension  Plans  Dis- 

23  closure  Act  and  in  connection  therewith  he  may  require 

24  the  filing  of  (1)  any  instruments  under  which  the  plan  is 

25  and  has  been  operated,  and  (2)  supporting  schedules  of  tbe 
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1  financial  information  required  to  be  furnished  under  either 

2  Act  and  may  enter  such  places,  inspect  such  records  and  ac- 

3  counts,  and  question  such  persons  as  he  may  deem  necessary 

4  to  enable  him  to  determine  the  facts  relative  to  such  investi- 

5  gation,  except  that  no  periodic  examination  of  the  books  and 
(5  records  of  any  plan  or  fund  shall  be  conducted  more  than 

7  once  annually  unless  the  Secretary  has  reasonable  cause  to 

8  believe  there  may  exist  a  violation  of  this  Act  or  any  rule  or 

9  regulation  issued  thereunder.  The  Secretary  shall  make  such 

10  arrangements  as  are  necessary  with  the  Secretary  of  the 

11  Treasury  to  preclude  a  duplication  of  effort  with  regard  to 

12  investigation  of  violations  relating  to  fiduciaries. 

13  (b)  Subsection  (h)  of  section  9  of  such  Act  is  repealed 

14  and  subsection  (i)  of  such  section  is  redesignated  as  sub- 

15  section  (h) . 

16  Sec,  505.  Section  10  of  the  Welfare  and  Pension  Plan 

17  Disclosure  Act  is  amended  to  read  as  follows : 

18  "BEFOKTS   MADE  PUBLIC  INFORMATION:   RESEARCH  AND 

19  STATISTICS 

20  "Sec.  10.  (a)  The  contents  of  plan  descriptions  and 

21  annual  reports  filed  with  the  Secretary  pursuant  to  this  Act 

22  shall  be  public  information  and  the  Secretary  may  publish 

23  any  such  information  and  data  as  he  may  deem  appropriate. 

24  "  (b)  The  Secretary  shall  develop  and  maintain  a  com- 
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1  prehensive  and  effective  program  of  collection,  compilation, 

2  and  analysis  of  employee  benefit  plan  information  and  data. 

3  Such  program  shall  relate  to  information  and  data  whether 

4  or  not  required  to  be  furnished  by  this  Act  or  the  Retirement 

5  Income  Security  for  Employees  Act  and  to  employee  bene- 

6  fit  plans  whether  or  not  subject  to  these  Acts.  Moreover  the 

7  Secretary  is  authorized  and  directed  to  undertake  appropriate 

8  studies  relating  to  employee  benefit  plans  including,  but  not 

9  limited  to,  the  effects  of  the  Retirement  Income  Security  for 

10  Employees  Act  upon  the  provisions  and  costs  of  pension  and 

11  profit-sharing  retirement  plans,  the  role  of  private  pensions 

12  in  meeting  requirement  security  needs  of  the  Nation,  as  well 

13  as  alternative  methods  of  providing  additional  retirement 

14  security,  the  administration  and  operations  of  pension  plans 

15  including  types  and  levels  of  benefits,  degree  of  reciprocity 
1G  or  portability,  financial  characteristics  and  practices,  methods 

17  of  encouraging  the  growth  of  private  pension  and  profit- 

18  sharing  retirement  plans,  and  the  adequacy  of  coverage 

19  under  this  Act  and  the  Retirement  Income  Security  for  Em- 

20  ployees  Act.  Without  limiting  the  generality  of  the  foregoing, 

21  the  Secretary  shall  also  undertake  a  special  study  of  the 

22  sufficiency  of  the  provisions  of  the  Retirement  Income  Secu- 

23  rity  for  Employees  Act  as  applied  to  high  mobility  employees 

24  and  shall  recommend  such  changes  in  existing  law  and  regu- 

25  lations  as  may  be  appropriate  to  afford  to  such  employees 
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1  adequate  protection  against  unreasonable  forfeiture  of  pen- 

2  sion  credits  as  a  result  of  frequent  job  changes  inherent  in 

3  the  conduct  of  their  occupations  or  professions,  and  such 

4  other  changes  as  may  be  appropriate  to  provide  more  ade- 

5  quate  protection  to  such  employees.  In  developing  such  rec- 

6  ommendations,  the  Secretary  shall  consult  with  appropriate 

7  Federal  and  State  agencies,  professional  societies,  industry 

8  and  labor  representatives,  and  other  professional  societies, 

9  industry  and  labor  representatives,  and  other  interested 

10  groups  with  specialized  knowledge  of  the  problems  of  high 

11  mobility  workers.  This  special  study  shall  be  completed  and 

12  submitted  to  the  Congress  within  three  years  after  enactment 

13  of  the  amendments  to  this  Act. 

14  "(c)  To  carry  out  his  duties  under  this  subsection  the 

15  Secretary  may — 

!6  "(1)   promote,  encourage,  or  directly  engage  in 

!7  programs  of  studies,  information,  and  communication 

18  concerning  employee  benefit  plans; 

^  "(2)  compile  and  publish  such  studies,  analyses, 

20  reports,  and  surveys  as  he  may  deem  appropriate; 

21  "(3)  arrange,  through  grants  or  contracts  for  the 

22  conduct  of  such  research  and  investigations  as  he  may 

23  deem  appropriate ; 

"(4)  make  such  agreements  as  arc  necessary  to 

2°  maintain  the  confidentiality  of  the  source  of  any  infor- 
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1  mation  furnished  pursuant  to  a  request  by  the  Secretary 

2  for  use  in  connection  with  the  collection,  compilation, 

3  and  analysis  of  employee  benefit  plan  information  and 

4  data.". 

5  ESTABLISHMENT  OF  ADVISORY  COUNCIL 

6  Sec.  506.  Section  14  of  such  Act  is  amended  to  read 

7  as  follows: 

8  "advisory  council 

9  "Sec.  14.  (a)  (1)  There  is  hereby  established  an  Ad- 

10  visory  Council  on  Employee  Welfare  and  Pension  Benefit 

11  Plans  (hereinafter  referred  to  as  the  'Council')  consisting  of 

12  twenty-one  members  appointed  by  the  Secretary.  Not  more 

13  than  eleven  members  of  the  Council  shall  be  members  of  the 

14  same  political  party. 

15  "(2)  Members  shall  be  appointed  from  among  persons 
76  recommended  by  groups  or  organizations  which  they  shall 

17  represent  and  shall  be  persons  qualified  to  appraise  the  pro- 

18  grams  instituted  under  this  Act  and  the  Retirement  Income 

19  Security  for  Employees  Act. 

20  "  (3)  Of  the  members  appointed,  five  shall  be  repre- 

21  sentatives  of  labor  organizations;  five  shall  be  representatives 

22  of  management;  one  representative  each  from  the  fields  of 
2?>  insurance,  corporate  trust,  actuarial  counseling,  investment 

24  counseling,  and  the  accounting  field;  and  six  representatives 

25  shall  be  appointed  from  the  general  public. 
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1  "  (4)  Members  shall  serve  for  terms  of  three  years,  ex- 

2  cept  that  of  those  first  appointed,  six  shall  be  appointed  for 

3  terms  of  one  year,  seven  shall  be  appointed  for  terms  of  two 

4  years,  and  eight  shall  be  appointed  for  terms  of  three  years. 

5  A  member  may  be  reappointed,  and  a  member  appointed  to 

6  fill  a  vacancy  shall  be  appointed  only  for  the  remainder  of 

7  such  term.  A  majority  of  members  shall  constitute  a  quorum 

8  and  action  shall  be  taken  only  by  a  majority  vote  of  those 

9  present. 

10  "(5)  Members  shall  be  paid  compensation  at  the  rate 

11  of  $150  per  day  when  engaged  in  the  actual  performance 

12  of  their  duties  except  that  any  such  member  who  holds  an- 

13  other  office  or  position  under  the  Federal  Government  shall 

14  serve  without  additional  compensation.  Any  member  shall 

15  receive  travel  expenses,  including  per  diem  in  lieu  of  sub- 

16  sistence  as  authorized  by  section  5703  of  title  5,  United 

17  States  Code,  for  persons  in  the  Government  service  em- 

18  ployed  intermittently. 

19  "(b)  It  shall  be  the  duty  of  the  Council  to  advise  the 

20  Secretary  with  respect  to  the  carrying  out  of  his  functions 

21  under  this  Act,  and  the  Retirement  Income  Security  for  Em- 

22  ployees  Act  and  to  submit  to  the  Secretary  recommendations 

23  with  respect  thereto.  The  Council  shall  meet  at  least  four 

24  times  each  year  and  at  such  other  times  as  the  Secretary 

25  requests.  At  the  beginning  of  each  regular  session  of  the  Con- 
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2  gress,  the  Secretary  shall  transmit  to  the  Senate  and  House 

2  of  Representatives  each  recommendation  which  he  has  re- 

3  ceived  from  the  Council  during  the  preceding  calendar  year 

4  and  a  report  covering  his  activities  under  the  Act  and  the 

5  Retirement  Income  Security  for  Employees  Act  for  the 
q  preceding  fiscal  year,  including  full  information  as  to  the 
rj  number  of  plans  and  their  size,  the  results  of  any  studies  he 
g  may  have  made  of  such  plans  and  the  operation  of  this  Act 
g  and  the  Retirement  Income  Security  for  Employees  Act  and 

jq  such  other  information  and  data  as  he  may  deem  desirable 

22  in  connection  with  employee  welfare  and  pension  benefit 
12  plans. 

23  "  (c)  The  Secretary  shall  furnish  to  the  Council  an  ex- 

14  ccutive  secretary  and  such  secretarial,  clerical,  and  other 

15  services  as  are  deemed  necessary  to  conduct  its  business.  The 

16  Secretary  may  call  upon  other  agencies  of  the  Government 

17  for  statistical  data,  reports,  and  other  information  which  will 

18  assist  the  Council  in  the  performance  of  its  duties.". 

19  Part  B— Fiduciary  Standards 

20  Subpart  I — Fiduciary  Standards  Under  the  Welfare  and 

21  Pension  Plans  Disclosure  Act 

22  AMENDMENT  TO  THE  WELFARE  AND  PENSION  PLANS 

23  DISCLOSURE  ACT 

24  Sec.  511.  The  Welfare  and  Pension  Plans  Disclosure 

25  Act  is  amended  by  redesignating  sections  15,  16,  17,  and 

26  18  as  sections  17,  18,  19,  and  20,  respectively  and  by  in- 
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1  serting  immediately  after  section  14  the  following  new 

2  sections : 

3  "fiduciaky  standakds 

4  ''Sec.  15.  (a)  Every  employee  benefit  fund  established 

5  to  provide  for  the  payment  of  benefits  under  an  employee's 

6  benefit  plan  shall  be  established  or  maintained  pursuant  to  a 

7  duly  executed  written  document  which  shall  set  forth  the 

8  purpose  or  purposes  for  which  such  fund  is  established  and 

9  the  detailed  basis  on  which  payments  are  to  be  made  into 

10  and  out  of  such  fund.  Such  fund  shall  be  deemed  to  be  a 

11  trust  and  shall  be  held  for  the  exclusive  purpose  of  ( 1 )  pro- 

12  viding  benefits  to  participants  in  the  plan  and  their  bene- 

13  ficiaries  and  (2)  defraying  reasonable  expenses  of  adminis- 

14  tering  the  plan. 

15  "(b)  (1)  A  fiduciary  shall  discharge  his  duties  with 

16  respect  to  the  fund — 

17  "(A)  with  the  care  under  the  circumstances  then 

18  prevailing  that  a  prudent  man  acting  in  a  like  capaeit}' 

19  and  familiar  with  such  matters  would  use  in  the  conduct 

20  of  an  enterprise  of  a  like  character  and  with  like  aims; 

21  and 

22  "(B)  subject  to  the  standards  in  subsection  (a) 

23  and  in  accordance  with  the  documents  and  instruments 

24  governing  the  fund  insofar  as  is  consistent  with  this  Act, 

25  except  that  (i)  any  assets  of  the  fund  remaining  upon 
dissolution  or  termination  of  the  fund  shall,  after  com- 


26 
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1  plete  satisfaction  of  the  rights  of  all  beneficiaries  to 

2  benefits  accrued  to  the  date  of  dissolution  or  termination, 

3  be  distributed  ratably  to  the  beneficiaries  thereof  or,  if  the 

4  trust  agreement  so  provides,  to  the  contributors  thereto; 

5  (h)  that  in  the  case  of  a  registered  pension  or  profit- 

6  sharing-retirement  plan,  such  distribution  shall  be  subject 

7  to  the  requirements  of  the  Ketirement  Income  Security 

8  for  Employees  Act;  and  (iii)  any  assets  of  the  fund, 

9  attributable  to  employee  contributions,  remaining  after 

10  complete  satisfaction  of  the  rights  of  all  beneficiaries 

11  accrued  to  the  date  of  dissolution  or  termination  shall  be 

12  equitably  distributed  to  the  employee  contributors  accord- 

13  ing  to  their  rate  of  contribution. 

14  "  (2)  Except  as  provided  in  subsection  (c),  a  fiduciary 

15  shall  not  engage  in  a  transaction  with  respect  to  a  trust  which 

16  constitutes  a  direct  or  indirect — 

"(A)  sale  or  exchange,  or  leasing  of  any  property 

18  between  the  trust  and  a  party  in  interest ; 

19  "  (B)  lending  of  money  or  other  extension  of  credit 

20  between  the  trust  and  a  party  in  interest ; 

21  "  (C)  furnishing  of  goods,  services,  or  facilities  be- 

22  tween  the  trust  and  a  party  in  interest ; 

23  "  (D)  transfer  to,  or  use  by  or  for  the  benefit  of  a 

24  party  in  interest  of  any  assets  of  the  trust; 
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1  "  (E)  act  by  a  fiduciary  whereby  he  deals  in  his 

2  own  interest  for  his  own  account ;  or 

3  "  (I ^)  receipt  by  a  party  in  interest  from  any  party 

4  dealing  with  the  trust  in  a  transaction  involving  the 

5  trust. 

(j  "(3)  The  Secretary,  in  conjunction  with  the  Secretary 

7  of  the  Treasury,  shall  by  rule  or  regulation  provide  for  the 

8  conditional  or  unconditional  exemption  of  any  fiduciary  or 

9  class  of  fiduciaries  or  transactions  or  class  of  transactions  from 

10  all  or  part  of  the  restrictions  imposed  by  paragraph  (2)  of 

11  this  subsection. 

12  An  exemption  granted  under  this  section  shall  not  relieve  a 

13  fiduciary  from  any  other  applicable  provisions  of  this  Act. 

14  In  granting  an  exemption  under  this  paragraph  the  Secre- 

15  taries  shall  assure  that  such  exemption  is  (A)  administra- 

16  tively  feasible,  (B)  in  the  interests  of  the  fund,  and  (C) 

17  protective  of  the  rights,  both  contingent  and  vested,  of  par- 

18  ticipants  and  beneficiaries  of  such  plan. 

19  "(c)  The  prohibitions  provided  in  subsection  (b)  (2) 

20  shall  not  apply  to — 

21  "  ( 1 )  any  loan  made  by  the  trust  to  parties  in  in- 

22  terest  who  are  participants  or  beneficiaries  (other  than 

23  an  owner  within  the  meaning  of  section  401  (c)  (3)  of 

24  the  Internal  Revenue  Code  of  1954  or  a  proprietary  em- 
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1  ploy ee  within  the  meaning  of  section  412  (c)  (1)  of  such 

2  Code)  of  the  plan  if  such  loans  are  (i)  available  to  all 

3  such  participants  on  a  nondiscriminatory  basis,  (ii)  are 

4  not  made  available  to  highly  compensated  employees  in 

5  an  amount  greater  than  that  amount  made  available  to 

6  other  employees,   (iii)  are  made  in  accordance  with 

7  specific  provisions  regarding  such  loans  set  forth  in  the 

8  plan,  (iv)  bear  a  reasonable  rate  of  interest,  and  (v) 

9  are  adequately  secured ; 

10  "(2)  a  transaction  between  a  trust  and  a  party  in 

11  interest,  pursuant  to  any  liquidation,  merger,  redemp- 

12  tion,  recapitalization,  or  other  corporate  adjustment,  if 

13  all  of  the  securities  of  the  same  class  as  that  held  by 

14  the  trust  are  subject  to  the  same  terms,  and  such  terms 

15  were  determined  in  an  arm's-length  transaction,  or  pro- 

16  vide  for  receipt  by  the  trust  of  no  less  than  fair  market 

17  value; 

18  "(3)  a  fiduciary  receiving  any  reasonable  compen- 

19  sation  for  services  rendered,  or  for  the  reimbursement 

20  of  expenses  properly  and  actually  incurred,  in  the  per- 

21  formance  of  his  duties  with  the  fund,  or  receiving  in  a 

22  fiduciary  capacity  proceeds  from  any  transaction  involv- 

23  ing  plan  funds,  except  that  no  person  so  serving  who  is 

24  actually  receiving  full-time  compensation  from  an  em- 

25  plover  or  association  of  employers  whose  employees  are 
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1  participants  in  the  plan  under  which  the  fund  was  estab- 

2  lished,  or  from  an  employee  organization  whose  mem- 

3  bers  are  participants  in  such  plan  shall  receive  compen- 

4  sation  from  such  fund,  except  for  reimbursement  of  ex- 

5  penses  properly  and  actually  incurred  and  not  otherwise 

6  reimbursed ; 

7  "(4)  the  receipt  by  a  fiduciary  or  other  party  in 

8  interest  of  any  benefit  to  which  he  may  be  entitled  as  a 

9  participant  or  beneficiary  in  the  plan  ; 

10  "(5)  the  dealing,  by  a  fiduciary  who  is  a  partici- 

11  pant  in  a  plan,  with  the  income  or  assets  of  the  trust  in 

12  a  manner  which  affects  his  own  interest  therein  or  his 

13  own  account  if  his  interest  or  account  is  not  treated  dif- 

14  f erently  from  the  interests  or  accounts  of  all  participants ; 

15  "(6)  engaging  in  the  following  transactions: 

16  "  (A)  holding  or  purchasing  on  behalf  of  the 

17  fund  any  security  which  has  been  issued  by  an  em- 

18  ployer  or  employer-group  whose  employees  are  par- 

19  ticipants  in  the  plan,  under  which  the  fund  was 

20  established  or  a  corporation  controlling,  controlled 

21  by,  or  under  common  control  with  such  employer, 

22  where  (i)  the  purchase  of  any  security  is  for  no 

23  more  than  adequate  consideration  in  money  or 

24  money's  worth,  and  (ii)  the  employee  benefit  fund 

25  is  one  which  provides  primarily  for  benefits  of  a 
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1  stated  amount,  or  an  amount  determined  by  an 

2  employee's  compensation,  an  employee's  period  of 

3  service,  or  a  combination  of  both,  or  money  purchase- 

4  type  benefits  based  on  fixed  contributions  which  are 

5  not  geared  to  the  employer's  profits,  no  investment 

6  shall  be  held  or  made  by  a  fiduciary  of  such  a  fund 

7  in  securities  of  such  employer  or  of  a  corporation 

8  controlling,  controlled  by,  or  under  common  control 

9  with  such  employer,  if  such  investment,  which  when 

10  added  to  such  securities  already  held,  exceeds  5  per 

11  centum  of  the  fair  market  value  of  the  assets  of  the 

12  fund.  Notwithstanding  the  foregoing,  such  5  per 

13  centum  limitation  shall  not  apply  to  profit  sharing, 

14  stock  bonus,  thrift  and  savings  or  other  similar  plans 

15  which  explicitly  provide  that  some  or  all  of  the  plan 

16  funds  may  be  invested  in  securities  of  such  employer 

17  or  a  corporation  controlling,  controlled  by,  or  under 
L8  common  control  with  such  employer,  nor  shall  said 

19  plans  be  deemed  to  be  limited  by  any  diversification 

20  rule  as  to  plan  funds  which  may  be  invested  in  such 

21  securities.  Profit  sharing,  stock  bonus,  thrift,  or  other 

22  similar  plans,  which  are  in  existence  on  the  date  of 

23  enactment  and  which  allow  investment  in  such  se- 

24  curities  without  explicit  provision  in  the  plan,  shall 

25  remain  exempt  from  the  5  per  centum  limitation  un- 
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1  til  the  expiration  of  one  year  from  the  date  of  en- 

2  actment  of  the  Retirement  Income  Security  for 

3  Employees  Act.  Nothing  contained  in  this  subpara- 

4  graph  shall  be  construed  to  relieve  profit  sharing, 

5  stock  bonus,  thrift  and  savings  or  other  similar  plans 

6  from  any  other  applicable  requirements  of  this  sec- 

7  tion.  For  the  purposes  of  this  subparagraph  the  leas- 

8  ing  of  real  property  and  personal  property  related 

9  to  such  real  property  to  an  employer  or  employer- 

10  group  b}'  a  plan  shall  be  deemed  to  be  a  security  of 

11  such  employer  or  employer-group  with  regard  to  the 

12  computation  of  the  5  per  centum  limitation; 

13  "(B)  purchasing  on  behalf  of  the  fund  any 

14  security  or  selling  on  behalf  of  the  fund  any  security 

15  which  is  acquired  or  held  by  the  fund,  to  or  from  a 

16  party  in  interest,  if  (i)  at  the  time  of  such  purchase 

17  or  sale  the  security  is  of  a  class  of  securities  which  is 

18  listed  on  a  national  securities  exchange  registered 

19  under  the  Securities  Exchange  Act  of  1934  or  which 

20  has  been  listed  for  more  than  one  month  (at  the  time 

21  of  such  sale  or  purchase)  on  an  electronic  quotation 

22  system  administered  by  a  national  securities  associa- 

23  tion  registered  under  the  Securities  Exchange  Act  of 

24  1934,  (ii)  no  brokerage  commission,  fee  (except  for 
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1  customary  transfer  fees) ,  or  other  remuneration  is 

2  paid  in  connection  with  such  transaction,  (iii)  ade- 

3  quate  consideration  is  paid,  and  (iv)  that  in  the 

4  event  the  security  is  one  described  in  subparagraph 

5  (A) ,  the  transaction  has  received  the  prior  approval 

6  of  the  Secretary; 

7  "  (C)  any  fund  holding  securities  of  an  em- 

8  ployer  or  employer  group  which  employs  par- 

9  ticipants  in  such  plan,  in  excess  of  5  percent  of  the 

10  fair  market  value  of  such  fund  on  the  effective  date 

11  of  this  section  shall,  within  5  years  after  the  effec- 

12  tive  date  of  this  section,  divest  not  less  than  50  per 

13  centum  of  such  excess  and  shall,  not  later  than  10 

14  years  after  the  effective  date  of  this  section  divest 

15  not  less  than  100  per  centum  of  such  excess. 

16  "(7)   contracting  or  making  reasonable  arrange- 

17  ments  with  a  party  in  interest  for  office  space  and  other 

18  services  necessary  for  the  operation  of  the  plan  and  pay- 

19  ing  reasonable  compensation  therefor; 

20  "  (8)  following  the  specific  instructions  in  the  trust 

21  instrument  or  other  document  governing  the  fund  insofar 

22  as  consistent  with  the  specific  prohibitions  listed  in  sub- 

23  section  (b)  (2)  ; 

24  "  (9)  taking  action  pursuant  to  an  authorization  in 

25  the  trust  instrument  or  other  document  governing  the 
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1  fund,  provided  such  action  is  consistent  with  the  provi- 

2  sions  of  subsection  (b) . 

3  "(d)  Any  fiduciary  who  breaches  any  of  the  respon- 

4  sibilities,  obligations,  or  duties  imposed  upon  fiduciaries  by 

5  this  Act  shall  be  personally  liable  to  such  fund  for  any  losses 

6  to  the  fund  resulting  from  such  breach,  and  to  pay  to  such 

7  fund  any  profits  which  have  inured  to  such  fiduciary  through 

8  use  of  assets  of  the  fund. 

9  "  (e)  When  two  or  more  fiduciaries  undertake  jointly 

10  the  performance  of  a  duty  or  the  exercise  of  a  power,  or 

11  where  two  or  more  fiduciaries  are  required  by  an  instrument 

12  governing  the  fund  to  undertake  jointly  the  performance  of  a 

13  duty  or  the  exercise  of  power,  but  not  otherwise,  each  of 

14  such  fiduciaries  shall  have  the  duty  to  prevent  any  other 

15  such  cofiduciary  from  committing  a  breach  of  responsi- 

16  bility,  obligation,  or  duty  of  a  fiduciary  or  to  compel  such 

17  other  cofiduciary  to  redress  such  a  breach,  except  that  no 

18  fiduciary  shall  be  liable  for  any  consequence  of  any  act 

19  or  failure  to  act  as  a  cofiduciary  who  is  undertaking  or  is 

20  required  to  undertake  jointly  any  duty  or  power  if  he  shall 

21  object  in  writing  to  the  specific  action  and  promptly  file  a 

22  copy  of  his  objection  with  the  Secretary. 

23  "  (f )  No  fiduciary  may  be  relieved  from  any  respon- 

24  sibility,  obligation,  or  duty  imposed  by  law,  agreement,  or 

25  otherwise.  Nothing  herein  shall  preclude  any  agreement  alio- 
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1  eating  specific  duties  or  responsibilities  among  fiduciaries, 

2  or  bar  any  agreement  of  insurance  coverage  or  indemnifica- 

3  tion  affecting  fiduciaries  unless  specifically  disapproved  by  tbe 

4  Secretary. 

5  >       "  (g)  A  fiduciary  shall  not  be  liable  for  a  violation  of 

6  this  Act  committed  before  he  became  a  fiduciary  or  after  he 

7  ceased  to  be  a  fiduciary. 

8  "(h)  Any  party  in  interest  who  participates  in  a  trans- 

9  action  prohibited  by  this  Act  knowingly,  or  with  reason  to 

10  know  that  the  transaction  was  a  transaction  to  which  this 

11  Act  applies,  shall  be  personally  liable  to  make  good  to  the 

12  fund  any  losses  sustained  by  the  fund  resulting  from  such 

13  transaction,  and  to  pay  to  the  fund  any  profits  realized  by 

14  him  from  such  transaction. 

15  "  (J)  j?0Y  the  purposes  of  this  section  a  transfer  of  real 

16  or  personal  property  by  a  party  in  interest  to  a  trust  to  which 

17  this  section  applies  shall  be  treated  as  a  sale  or  exchange  if 
1^  the  property  is  subject  to  a  mortgage  or  similar  lien  which 

19  the  trust  assumes  or  if  it  is  subject  to  a  mortgage  or  similar 

20  lien  which  a  party  in  interest  placed  on  the  property  within 

21  the  10-year  period  ending  on  the  date  of  transfer. 

22  "  (j)  For  the  purposes  of  this  section  the  term  'employer- 

23  group'  means  any  controlled  group  of  corporations  (as  de- 

24  fined  in  section  1563  (a)  of  the  Internal  Revenue  Code  of 
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1  1954)  of  which  the  employer  who  maintains  the  plan  is  a 

2  member. 


3  "  (k)  This  section  shall  not  apply  to — 

4  "  ( 1 )  funds  held  by  an  insurance  carrier  unless 

5  that  carrier  holds  funds  in  a  separate  account, 

6  "  (2)  funds  held  by  an  investment  company  subject 

7  to  regulation  under  the  Investment  Company  Act  of 

8  1940, 

9  "(3)  a  plan  administered  by  the  Government  of 

10  the  United  States,  or  by  the  government  of  a  State  or 

11  political  subdivision  thereof,  or  by  an  agency  or  in- 

12  strumentality  of  such  a  government,  or 

13  "  (4)  a  plan  established  or  maintained  by  a  church 

14  or  a  convention  or  association  of  churches  which  is  ex- 

15  empt  from  tax  under  section  501  (a)  of  the  Internal 

16  Revenue  Code  of  1954,  unless  that  plan  is  taxable  under 

17  chapter  45  of  such  Code. 

18  "PROHIBITION  OF  FIDUCIAEY  SERVICES 

19  "Sec.  16.  (a)  No  person  who  has  been  convicted  of,  or 


20  has  been  imprisoned  as  a  result  of  his  conviction  of,  robbery, 

21  bribery,  extortion,  embezzlement,  grand  larceny,  burglary, 

22  arson,  a  felony  violation  of  Federal  or  State  law  involving 

23  substances  defined  in  section  102  (6)  of  the  Comprehensive 

24  Drug  Abuse  Prevention  and  Control  Act  of  1970,  murder, 
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1  rape,  kidnaping,  perjury,  assault  with  intent  to  kill,  assault 

2  which  inflicts  grievous  bodily  injury,  any  crime  described  in 

3  section  9(a)  (1)  of  the  Investment  Company  Act  of  1940 

4  (15  U.S.C.  80a-9  (a)  (1)),  a  violation  of  any  provision 

5  of  this  Act,  a  violation  of  section  302  of  the  Labor-Manage- 

6  ment  Relations  Act  of  1947  (61  Stat.  157,  as  amended;  29 

7  U.S.C.  186) ,  a  violation  of  chapter  63  of  title  18,  United 

8  States  Code,  a  violation  of  section  874,  1027,  1503,  1505, 

9  1506,  1510,  1951,  or  1954  of  title  18,  United  States  Code, 

10  a  violation  of  the  Labor-Management  Eeporting  and  Dis- 

11  closure  Act  of  1959  (73  Stat.  519,  as  amended;  29  U.S.C. 

12  401) ,  or  conspiracy  to  commit  any  such  crimes  or  attempt 

13  to  commit  any  such  crimes,  or  a  crime  in  which  any  of  the 

14  foregoing  crimes  is  an  element,  shall  serve — 

15  "  ( 1 )  as  an  administrator,  officer,  trustee,  custodian, 

16  counsel,  agent,  employee  (other  than  as  an  employee 

17  performing  exclusively  clerical  or  janitorial  duties),  or 

18  fiduciary  of  any  employee  benefit  plan,  or 

19  "  (2)  as  a  consultant  to  any  employee  benefit  plan, 

20  during  or  for  five  years  after  a  conviction  or  after  the  end  of 

21  an  imprisonment  for  any  crime  listed  in  this  paragraph, 

22  unless  prior  to  the  end  of  such  five-year  period,  in  the  case 

23  of  a  person  so  convicted  or  imprisoned,  the  Board  of  Parole 

24  of  the  United  States  Department  of  Justice  determines  that 

25  such  person's  service  in  any  rapacity  referred  to  in  subpara- 


1453 


183 

1  graph  (A)  or  (B)  would  not  be  contrary  to  the  purpose 

2  of  this  Act.  Prior  to  making  any  such  determination  the 

3  Board  shall  hold  an  administrative  hearing  and  shall  give 

4  notice  of  such  proceedings  by  certified  mail  to  the  State, 

5  county,  and  Federal  prosecuting  officials  in  the  jurisdiction 

6  or  jurisdictions  in  which  such  person  was  convicted.  The 

7  Board's  determination  in  any  such  proceeding  shall  be  final. 

8  "(b)  Any  person  who  willfully  violates  this  section,  or 

9  knowingly  permits  another  person  to  violate  this  section, 

10  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 

11  more  than  one  year,  or  both. 

12  "(c)  For  purposes  of  this  section — 

13  "  ( 1 )  any  person  shall  be  deemed  to  have  been 

14  'convicted'  and  under  the  disability  of  'conviction'  from 

15  the  date  of  the  judgment  of  the  trial  court  or  the  date 

16  of  the  final  sustaining  of  such  judgment  on  appeal, 

17  whichever  is  later,  regardless  of  when  such  conviction 

18  occurred ; 

19  "  (2)  the  term  'imprisonment'  shall  not  include  any 

20  period  of  parole ;  and 

21  "(3)  'consultant'  means  any  person  who,  for  pe* 

22  cuniary  benefit,  direct  or  indirect,  advises  or  represents 

23  an  employer  benefit  plan,  concerning  the  establishment 

24  or  operation  of  such  plan.". 
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1  EFFECTIVE  DATES 

2  Sec.  512.  The  amendments  made  by  part  A  and  sub- 

3  part  I  of  part  B  of  this  title  shall  be  effective  January  1, 

4  1974,  except  for  those  amendments  dealing  with  prohibited 

5  transactions  which  shall  be  effective  January  1,  1975. 

6  Subpart  II — Fiduciary  Standards  Under  the  Internal 

7  Revenue  Code  of  1954 

8  SEC.  521.  QUALIFICATIONS    AND    RESPONSIBILITIES  OF 

9  INDIVIDUALS. 

10  (a)  Application  of  Section  — 

11  (1)  Plans  covered.— Except  as  provided  in  para- 

12  graph  (2)  this  section  applies  to  any  employee  benefit 

13  plan  if  it  is  established  or  maintained  by  any  employer 

14  engaged  in  commerce  or  in  any  industry  or  activity  af- 

15  fecting  commerce  or  by  any  employee  organization  rep- 

16  resenting  employees  engaged  in  commerce  or  in  any 

17  industry  or  activity  affecting  commerce  or  by  both. 

18  (2)  Plans  not  covered.— This  section  does  not 

19  aPPb7  to  a  plan  if — 

20  (A)  such  plan  is  administered  by  the  Federal 

21  Government  or  by  the  government  of  a  State,  by  a 

22  political  subdivision  of  a  State,  or  by  an  agency  or 

23  instrumentality  of  any  of  the  foregoing; 

24  (B)  such  plan  was  established  and  is  main- 

25  tained  solely  for  the  purpose  of  complying  with 
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1  applicable  workmen's  compensation  laws  or  unem- 

2  ployment  compensation  disability  insurance  laws;  or 

3  (C)  such  plan  is  established  and  maintained  by 

4  a  church  or  a  convention  or  association  of  churches 

5  which  is  exempt  from  tax  under  section  501  (a)  of 

6  the  Internal  Ee venue  Code  of  1954,  unless  the  pro- 

7  visions  of  title  IV  of  this  Act  are  applicable  to  such 

8  plan. 

9  (3)  Purpose  of  plans. — Every  employee  benefit 

10  fund  to  which  this  section  applies  shall  be  deemed  to  be 

11  a  trust  and  shall  be  held,  until  all  liabilities  with  respect 

12  to  participants  and  their  beneficiaries  have  been  satisfied, 

13  for  the  exclusive  purpose  of — 

14  (A)  providing  benefits  to  participants  in  the 

15  plan  and  their  beneficiaries,  and 

16  (B)  defraying  reasonable  expenses  of  admin- 

17  istering  the  plan. 

18  (b)  Fiduciary  Eesponsibilities.— With  respect  to 

19  any  fund  established  under  an  employee  benefit  plan  to 

20  which  this  section  applies,  any  person  serving  as  a  fiduciary — 

21  ( 1 )  shall  discharge  his  duties  with  respect  to  such 

22  fund— 

23  (A)  solely  in  the  interests  of  the  participants 

24  and  their  beneficiaries, 
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1  (B)  in  such  a  manner  as  not  to  jeopardize  any 

2  income  or  assets  of  the  fund,  and 

3  (C)  in  accordance  with  the  documents  and  in- 

4  struments  governing  the  fund  insofar  as  is  consistent 

5  with  this  Act ; 

6  (2)  shall  not  represent  any  other  party  dealing  with 

7  the  fund  or  in  any  way  act  on  behalf  of  a  party  adverse 

8  to  such  fund  or  to  the  interests  of  its  participants  or  bene- 

9  ficiaries ;  and 

10  (3)  shall  not  participate  in  any  transaction  which 

11  is  or  would  be  a  prohibited  transaction  under  section 

12  4974  of  the  Internal  Revenue  Code  of  1954  if  such  sec- 

13  tion  applied  to  the  fund. 

14  (c)  Duplication  of  Effort.— In  order  to  avoid  un- 

15  necessary  expense  and  duplication  of  functions  among  Gov- 

16  ernment  agencies  the  Secretary  of  Labor  and  the  Secretary 
of  the  Treasury  shall  make  such  arrangements  or  agreements 

18  for  the  cooperation  and  mutual  assistance  in  the  performance 

19  of  the  functions  of  the  Secretary  of  the  Treasury  under  this 

20  section.  Any  information  coming  to  the  attention  of  the  Sec- 

21  retary  of  the  Treasury  in  the  course  of  his  administration  of 

22  this  section  which  may  warrant  consideration  for  criminal 

23  prosecution  under  the  provisions  of  this  section  or  other 

24  criminal  law  shall  be  forwarded  to  the  Secretary  of  Labor 

25  for  immediate  transmittal  to  the  Attorney  General. 

26  (d)  Investigation  — 
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1  (1)  The  Secretary  shall  have  authority,  when  he 

2  deems  it  necessary  in  order  to  determine  whether  any 

3  person  has  violated  or  is  about  to  violate  any  provision 

4  of  this  section,  to  make  an  investigation.  In  connection 

5  with  such  investigation  he  may  require  the  filing  of  any 

6  instruments  under  which  the  plan  is  and  has  been  oper- 

7  ated,  and  any  supporticg  schedules  of  the  financial  in- 

8  formation  required  to  be  furnished  to  the  Secretary,  and 

9  may  enter  such  places,  inspect  such  records  and 

10  accounts,  and  question  such  persons  as  he  may  deem 

11  necessary  to  enable  him  to  determine  the  facts  relative 

12  to  such  investigation.  The  Secretary  may  report  to  per- 

13  sons  or  officials  concerning  the  facts  required  to  be 

14  shown  in  any  report  required  to  be  furnished  to  the 
lj?  Secretary,  and  concerning  the  reasons  for  failure  or  re- 

16  fusal  to  furnish  such  a  report  to  him  or  any  other  matter 

17  which  he  deems  to  be  appropriate  as  a  result  of  such  an 

18  investigation.  To  the  extent  he  considers  appropriate, 

19  the  Secretary  shall  delegate  his  auditing  and  investiga- 

20  tive  functions  under  this  section  with  respect  to  insured 

21  banks  acting  as  fiduciaries  of  employee  benefit  plans  to 

22  the  "appropriate  Federal  banking  agency"  as  that  term 

23  is  defined  in  section  3  (q)  of  the  Federal  Deposit  In- 

24  surance  Act  (12  U.S.C.  1813  (q)  ) . 

25  (2)  For  the  purposes  of  any  investigation  described 
2^  under  paragraph  (1),  the  provisions  of  sections  9  4 and 
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1  10  (relating  to  the  attendance  of  witnesses  and  the  pro- 

2  duction  of  books,  records,  and  documents)  of  the  Fed- 

3  eral  Trade  Commission  Act  of  September  16,  1914,  as 

4  amended  (15  U.S.C.  49,  50),  are  hereby  made  ap- 

5  plicable  to  the  jurisdiction,  powers,  and  duties  of  the 
q  Secretary  or  any  officer  designated  by  him. 

7  (3)  The  Secretary  of  the  Treasury  shall  make  such 

8  arrangements  as  are  necessary  with  the  Secretary  of 

9  Labor  to  preclude  a  duplication  of  effort  with  regard 
10  to  investigations  of  violations  relating  to  fiduciaries. 

H  (e)  Administration.— 

12  ( 1 )  The  provisions  of  subchapter  II  of  chapter  5  of 

^3  title  5,  United  States  Code,  shall  apply  to  this  section. 

14  (2)  The  Secretary  of  Labor,  in  conjunction  with 

15  the  Secretary  of  the  Treasury,  shall  promulgate  rules 

16  and  regulations  for  the  administration  and  enforcement 

17  of  this  section  with  regard  to  prohibited  transactions. 

18  SEC.  522.  PROHIBITED  TRANSACTIONS. 

19  (a)  Amendment  of  Section  503—  Section  503  (re- 

20  lating  to  requirements  for  exemption)  is  amended — 

21  (1)  by  striking  out  "or  (18)"  in  subsection  (a) 

22  (1)(A), 

23  (2)  by  striking  out  subsection  (a)  (1)  (B)  and  by 
2i  redesignating  subsection  (a)  (1)  (C)  as  (a)  (1)  (B), 
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1  (3)  by  striking  out  "or  section  401  (a)  "  in  subsec- 

2  tions  (a)  (2)  and  (c) , 

3  (4)  by  striking  out  subsections  (d) ,  (f ) ,  and  (g) 

4  and  redesignating  subsection  (e)  as  (d) . 

5  (b)  Excise  Tax  on  Prohibited  Transactions.— 

6  Chapter  44  of  subtitle  D  (relating  to  miscellaneous  excise  - 

7  taxes)   (as  added  by  section  241  of  this  Act)  is  amended  by 

8  adding  at  the  end  thereof  the  following  new  section : 

9  "SEC.  4974.  EXCISE  TAX  ON  PROHIBITED  TRANSACTIONS. 

10        "  (a)  Initial  Taxes  on  Party  in  Interest.— There 

H  is  hereby  imposed  a  tax  on  each  prohibited  transaction  at  the 

12  rate  of  5  percent  of  the  amount  involved  with  respect  to  the 

13  prohibited  transaction  for  each  year  (or  part  thereof)  in 

14  the  taxable  period.  The  tax  imposed  by  this  paragraph  shall 

15  be  paid  by  any  party  in  interest  who  participates  in  the  pro- 

16  hibited  transaction. 

17  "(b)  Additional  Taxes  on  Party  in  Interest- 
is  In  any  case  in  which  an  initial  tax  is  imposed  by  subsection 

19  (a)  on  a  prohibited  transaction  and  the  transaction  is  not 

20  corrected  within  the  correction  period,  there  is  hereby  im- 

21  posed  a  tax  equal  to  100  percent  of  the  amount  involved. 

22  The  tax  imposed  by  this  paragraph  shall  be  paid  by  any 

23  party  in  interest  who  participated  in  the  prohibited  trans- 

24  action. 
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1  "  (c)  Special  Rule. — For  purposes  of  subsections  (a) 

2  and  (b)  if  more  than  one  person  is  liable  under  any  para- 

3  graph  of  subsection  (a)  or  (b)  with  respect  to  any  one 

4  prohibited  transaction,  all  such  persons  shall  be  jointly  and 

5  severally  liable  under  such  paragraph  with  respect  to  such 

6  act. 


7  "  (d)  Prohibited  Transaction  — 

8  "(l)  General  rule— For  purposes  of  this  sec- 

9  tion,  the  term  'prohibited  transaction,  means  a  trans- 

10  action  between  a  party  in  interest  and  an  employee's 

11  trust  described  in  section  401  (a) ,  a  plan  described  in 

12  section  404  (a)  (2) ,  or  a  qualified  individual  retirement 

13  account  described  in  section  408  (a) ,  which  is  exempt 

14  from  tax  under  section  501  (a)   (or  which,  at  any  time, 

15  has  been  determined  by  the  Secretary  or  his  delegate  to 

16  be  such  a  trust,  plan,  or  account)  and  which  constitutes 

17  a  direct  or  indirect — 

18  "  (A)  sale  or  exchange,  or  leasing  of  any  prop- 

19  erty  between  the  trust  and  a  party  in  interest; 

20  "(B)  lending  of  money  or  other  extension  of 

21  credit  between  the  trust  and  a  party  in  interest; 

22  "(C)  furnishing  of  goods,  services,  or  facilities 

23  between  the  trust  and  a  party  in  interest ; 

24  "(D)  transfer  to,  or  use  by  or  for  the  benefit 

25  of  a  party  in  interest  of  any  assets  of  the  trust; 
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1  "  (E)  act  by  a  fiduciary  whereby  he  deals  with 

2  the  income  or  assets  of  the  trust  in  his  own  interest 

3  or  for  his  own  account ; 

4  '"(F)  receipt  of  consideration  from  any  party 

5  in  interest  from  any  party  dealing  with  the  trust  in 
q  a  transaction  involving  the  trust. 

rj  "(2)  Special  rules. — For  the  purposes  of  para- 

8  SraPh  (!)  — 

9  "(A)  Encumbered  property— A  transfer 
10  of  real  or  personal  property  by  a  party  in  interest  to 
H  a  trust  to  which  this  section  applies  shall  be  treated 

12  as  a  sale  or  exchange  if  the  property  is  subject  to  a 

13  mortgage  or  similar  lien  which  the  trust  assumes  or 

14  if  it  is  subject  to  a  mortgage  or  similar  lien  which 

15  a  party  in  interest  placed  on  the  property  within  the 

16  10-year  period  ending  on  the  date  of  the  transfer; 

17  "(B)  Loans  to  participants.— Any  loan 

18  made  by  the  trust  to  parties  in  interest  who  are  par- 

19  ticipants  or  beneficiaries  (other  than  an  owner  em- 

20  ployee  within  the  meaning  of  section  401  (c)  (3)  or 

21  a  proprietary  employee  within  the  meaning  of  sec- 

22  tion  412  (c)  (1)  )  of  the  qualified  plan  is  not  a  pro- 

23  hibited  transaction  if  such  loans  are  (i)  available  to 

24  all  such  participants  or  beneficiaries  on  a  nondis- 

25  criminatory  basis,  (ii)  are  not  made  available  to 
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1  highly  compensated  employees  in  an  amount  greater 

2  than  that  amount  made  available  to  other  employees, 

3  (iii)  are  made  in  accordance  with  specific  provisions 

4  regarding  such  loans  set  forth  in  the  plan,  (iv)  bear 

5  a  reasonable  rate  of  interest,  and  (v)  are  adequately 

6  secured. 

7  "(C)  Reorganizations,  etc.— A  transaction 

8  between  a  trust  and  a  party  in  interest,  pursuant  to 

9  any  liquidation,  merger,  redemption,  recapitaliza- 

10  tion,  or  other  corporate  adjustment,  is  not  a  pro- 

11  hibited  transaction  if  all  of  the  securities  of  the  same 

12  class  as  that  held  by  the  trust  or  subject  to  the  same 

13  terms  and  such  terms  were  determined  in  an  arm's- 

14  length  transaction,  or  provide  for  receipt  by  the 

15  trust  of  no  less  than  fair  market  value. 

16  "(D)   Compensation  to  fiduciary— Re- 

17  ceiving  any  reasonable  compensation  for  service  ren- 

18  dered,  or  for  the  reimbursement  of  expenses  properly 

19  and  actually  incurred,  in  the  performance  of  his 

20  duties  with  the  fund,  or  receiving  in  a  fiduciary  ca- 

21  pacity  proceeds  from  any  transaction  involving  plan 

22  funds  is  not  a  prohibited  transaction  except  that  no 

23  person  so  serving  who  is  actually  receiving  full-time 

24  compensation  from  an  employer  or  association  of 

25  employers  whose  employees  are  participants  in  the 
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1  plan  under  which  the  fund  was  established,  or  from 

2  an  employee  organization  whose  members  are  par- 

3  ticipants  in  such  plan,  shall  receive  compensation 

4  from  such  fund,  except  for  reimbursement  of  ex- 

5  penses  properly  and  actually  incurred  and  not  other- 

6  wise  reimbursed. 

7  "(E)     Lease    arrangements  between 

8  PLANS  AND  EMPLOYEES  OF  PARTICIPANTS. — The 

9  leasing  of  real  property  and  personal  property  re- 

10  lated  to  such  real  property  to  an  employer  or  em- 

11  ployer-group  by  a  pension  plan  shall  not  be  a  pro- 

12  hibited  transaction  if  such  agreements  do  not  exceed 

13  the  limitations  imposed  by  section  15  (c)  (6)  (A)  of 

14  the  Welfare  and  Pension  Plans  Disclosure  Act.  For 

15  the  purposes  of  this  paragraph  the  term  'employer- 

16  group'  means  any  controlled  group  or  corporation 

17  (as  defined  in  section  1563  (a) )  of  which  the  em- 

18  ployer  who  maintains  the  plan  is  a  member. 

19  "(F)  Actions  in  accordance  with  gov- 

20  erning  document. — It  is  not  a  prohibited  transac- 

21  tion  to — 

22  "  (i)  contract  or  make  reasonable  arrange- 

23  ments  with  a  party  in  interest  for  office  space 

24  and  other  services  necessary  for  the  operation  of 
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1  the  plan  and  to  pay  reasonable  compensation 

2  therefor ; 

3  "  (ii)   follow  specific  instructions  in  the 

4  trust  instrument  or  other  document  governing 

5  the  fund  insofar  as  consistent  with  the  specific 

6  prohibitions  listed  in  this  section;  or 

7  "  (iii)  take  action  pursuant  to  an  authori- 

8  zation  in  the  trust  instrument  or  other  document 

9  governing  the  fund,  provided  such  action  is 

10  consistent  with  the  prohibitions  of  this  section. 

11  "  (G)  Fiduciary  ok  paety  in  interest  as 

12  participants. — The  receipt  by  a  fiduciary  or  other 

13  party  in  interest  of  any  benefit  to  which  he  may  be 

14  entitled  as  a  participant  or  beneficiary  in  the  quali- 

15  fled  plan  is  not  a  prohibited  transaction.  It  is  not  a 

16  prohibited  transaction  for  a  fiduciary  of  a  trust  who 

17  is  a  participant  in  the  plan  to  deal  with  the  income 

18  or  assets  of  the  trust  in  a  manner  which  affects  his 

19  own  interest  therein  or  his  own  account  if  his  interest 

20  or  account  is  not  treated  differently  from  the  interests 

21  or  accounts  of  all  other  participants. 

22  "(H)  Other  offices.— It  is  not  a  prohibited 

23  transaction  for  a  fiduciary  to  serve  as  an  officer,  em- 

24  ployee,  agent,  or  other  representative  of  a  party  in 

25  interest. 
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1  "(I)  Exclusions— A  qualified  plan  or  part 

2  thereof  does  not  include — 

3  "  (i)  funds  held  by  an  insurance  carrier 

4  unless  that  carrier  holds  the  funds  in  a  separate 

5  account, 

6  "(ii)  funds  held  by  an  investment  company 

7  subject  to  regulation  under  the  Investment  Com- 

8  pany  Act  of  1940, 

9  "  (iii)  a  plan  administered  by  the  Govern- 

10  ment  of  the  United  States,  or  by  the  government 

11  of  a  State  or  political  subdivision  thereof,  or 

12  by  an  agency  or  instrumentality  of  such  a  gov- 

13  eminent,  or 

14  "(iv)  a  plan  established  and  maintained 

15  by  a  church  or  a  convention  or  association  of 

16  churches  which  is  exempt  from  tax  under  section 

17  501  (a) ,  unless  that  plan  is  taxable  under  chap- 

18  ter  45  (relating  to  certain  guaranteed  benefit 

19  plans) . 

20  For  purposes  of  this  subparagraph,  the  term  'sep- 

21  arate  account'  means  an  account  established  or 

22  maintained  by  an  insurance  company  under  which 

23  income  expenses,  gains,  and  losses  (whether  or  not 

24  realized)  from  assets  allocated  to  such  account  are 

25  credited  or  charged  against  the  account  in  accord- 
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1  ance  with  the  applicable  contract  without  regard 

2  to  other  income  expenses,  gains,  or  losses  of  the  in- 

3  surance  company. 

4  "  ( J)  Distribution  to  employee— It  is  not 

5  a  prohibited  transaction  for  a  fiduciary  to  make  a 

6  distribution  of  the  residual  assets  of  the  trust  in 

7  accordance  with  the  terms  of  the  plan,  and  not  in 

8  contravention  of  existing  law,  to  the  employer  who 

9  maintains  the  plan  after  all  liabilities  of  the  plan 

10  with  respect  to  participants  and  their  beneficiaries 

11  have  been  satisfied,  except  that  any  assets  of  the 

12  fund  attributable  to  employee  contributions,  remain- 

13  ing  after  complete  satisfaction  of  the  rights  of  all 

14  beneficiaries  accrued  to  the  date  of  dissolution  or  ter- 

15  ruination,  shall  be  equitably  distributed  to  the  em- 

16  ployee  contributors  according  to  their  rate  of  con- 

17  tribution. 

18  "  (e)  Fiduciary  and  Party  in  Interest  — 

19  "(1)  Party  in  interest— For  purposes  of  this 

20  section,  the  term  'party  in  interest'  means,  with  re- 

21  spect  to  a  qualified  plan,  a  person  who  is — 

22  "(A)  with  respect  to  a  particular  prohibited 

23  transaction,  a  fiduciary  who  benefits  from  the  par- 

24  ticular  prohibited  transaction ; 

25  "(B)   an  administrator,  officer,  trustee,  cus- 


1467 


197 

1  todian,  counsel  of,  or  person  providing  benefit  plan 

2  services  to,  a  qualified  plan; 

3  "  (C)  an  employer  any  of  whose  employees  are 

4  covered  by  such  a  plan  ; 

5  "(I))  an  employee  organization  any  of  whose 

6  numbers  are  covered  by  such  a  plan ; 

7  "(E)    an  owner,   direct  or  indirect,  of  50 

8  percent  of  more  of — 

9  "  (I)   the  combined  voting  power  of  all 

10  classes  of  stock  entitled  to  vote  or  the  total  value 

11  of  shares  of  all  classes  of  stock  of  a  corpora- 

12  tion, 

13  "  (ii)  the  capital  interest  or  the  profits  in- 

14  terest  of  a  partnership,  or 

15  "  (iii)  the  beneficial  interest  of  a  trust  or 

16  unincorporated  enterprise, 

17  which  is  an  employer  or  an  employee  organization 

18  described  in  subparagraph  (C),  (D)  ; 

19  "(F)  a  member  of  the  family  (as  defined  in 

20  paragraph  (5) )  of  any  individual  described  in  sub- 

21  paragraph  (A),  (C),  or  (E)  ; 

22  "  (G)  a  corporation,  partnership,  or  trust  or 

23  estate  of  which  (or  in  which)  50  percent  or  more 

24  of— 

25  "  (i)   the  combined  voting  power  of  all 
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classes  of  stock  entitled  to  vote  or  the  total  value 
of  shares  of  all  classes  of  stock  of  such  corpora- 
tion, 

"(ii)  the  capital  interest  or  profit-interest 
of  such  partnership,  or 

"  (iii)  the  beneficial  interest  of  such  trust 
or  estate, 

is  owned  directly  or  indirectly,  or  held  by  persons 
described  in  subparagraph  (A),  (C),  (D),  or 
(B) ; 

"(H)  a  corporation  which  is  owned  in  the 
manner  described  in  subparagraph  (G)  by  a  person 
who  is  a  person  described  in  subparagraph  (E)  ; 

"  (I)  an  officer,  director  (or  an  individual  hav- 
ing powers  or  responsibilities  similar  to  those  of 
officers  or  directors ) ,  a  10  percent  or  more  share- 
holder, or  a  highly  compensated  employee  (earning 
10  percent  or  more  of  the  yearly  wages  of  an  em- 
ployer) of  a  person  described  in  subparagraph  (C) , 
(D),  (E),  (G),or  (H);or 

"  (J)  a  10  percent  or  more   (in  capital  or 
profits)  partner  of  a  person  described  in  subpara- 
graph (C),  (D),  (E),  (G),or  (H). 
"(2)  Fiduciary. — For  purposes  of  this'  section, 
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1  the  term  'fiduciary'  with  respect  to  a  qualified  plan 

2  means — 

3  "(A)  any  person  who — 

4  "  (i)  exercises  any  power  of  control,  man- 

5  agement  or  disposition  with  respect  to  any  mon- 

6  eys  or  other  property  of  a  qualified  plan,  or 

7  "  (ii)  has  authority  or  responsibility  to 

8  exercise  such  powers, 

9  If  any  moneys  or  other  property  of  an  employee  benefit 

10  fund  are  invested  in  shares  of  an  investment  company 

11  registered  under  the  Investment  Company  Act  of  1940, 

12  the  investment  shall  not  cause  that  investment  company 

13  or  that  investment  company's  investment  adviser  or  prin- 

14  cipal  underwriter  to  be  treated  as  a  fiduciary  or  a  party 

15  in  interest  for  purposes  of  this  section,  except  when  an 

16  investment  company  or  its  investment  adviser  or  princi- 

17  pal  underwriter  acts  in  connection  with  an  employee 

18  benefit  fund  established  or  maintained  pursuant  to  an 

19  employee  benefit  plan  covering  employees  of  the  invest- 

20  ment  company,  its  investment  adviser,  or  its  principal 

21  underwriter. 

22  "(3)  Stockholdings.— For  purposes   of  para- 

23  graphs  (1)  (E)  (i) ,  (G)  (i),  and  (H),  there  shall  be 

24  taken  into  account  indirect  stockholdings  which  would 
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1  be  taken  into  account  under  section  267  (c) ,  except  that, 

2  for  purposes  of  this  paragraph,  section  267  (c)  (4)  shall 

3  be  treated  as  providing  that  the  members  of  the  family 

4  of  an  individual  are  the  members  within  the  meaning 

5  of  paragraph  (5) . 

6  "(4)  Partneeships  ;  tbtjsts.—  For  purposes  of 

7  paragraphs  (1)  (E)  (ii)  and  (iii),  (G)  (ii)  and  (iii) 

8  and  ( J) ,  the  ownership  of  profits  or  beneficial  interests 

9  shall  be  determined  in  accordance  with  the  rules  for  con- 

10  structive  ownership  of  stock  provided  in  section  267  (c) 

11  (other  than  paragraph  (3)  thereof),  except  that  sec- 

12  tion  267  (c)  (4)  shall  be  treated  as  providing  that  the 

13  members  of  the  family  of  an  individual  are  the  members 

14  within  the  meaning  of  paragraph  ( 5 ) . 

15  "  (5)  Membee  of  family. — For  purposes  of  para- 

16  graph  (1)  (F),  the  family  of  any  individual  shall  in- 

17  elude  his  spouse,  ancestor,  descendant,  brother,  sister, 

18  son-in-law,  daughter-in-law,  father-in-law,  mother-in- 

19  law,  brother-in-law,  or  sister-in-law. 

20  "(f)    Other  Definitions.— For  purposes  of  this 

21  section — 

22  "  ( 1 )  Taxable  period.— The  term  'taxable  period' 

23  means,  with  respect  to  any  prohibited  transaction,  the 

24  period  beginning  with  the  date  on  which  the  prohibited 

25  transaction  occurs  and  ending  on  the  earlier  of — 
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1  "  (A)  the  date  of  mailing  of  a  notice  of  defi- 

2  ciency  pursuant  to  section  6212,  with  respect  to  the 

3  tax  imposed  by  subsection  (a) ,  or 

4  "  (B)  the  date  on  which  correction  of  the  pro- 

5  hibited  transaction  is  completed. 

6  "(2)  Amount  involved— The  term  'amount  in- 

7  volved'  means,  with  respect  to  a  prohibited  transaction, 

8  the  greater  of  the  amount  of  money  and  the  fair  market 

9  value  of  the  other  property  given  or  the  amount  of  money 

10  and  the  fair  market  value  of  the  other  property  received; 

11  except  that,  in  the  case  of  services  described  in  subpara- 

12  graph  (d)  (2)  (C)  or  (D)  the  amount  involved  shall  be 

13  only  the  excess  compensation.  For  purposes  of  the  pre- 

14  ceding  sentence,  the  fair  market  value — 

15  "(A)  in  the  case  of  the  tax  imposed  by  sub- 

16  section  (a) ,  shall  be  determined  as  of  the  date  on 
N  which  the  prohibited  transaction  occurs ;  and 

18  "(B)  in  the  case  of  the  tax  imposed  by  sub- 

19  section  (b),  shall  be  the  highest  fair  market  value 

20  during  the  correction  period. 

21  "(3)   Correction.— The  terms  'correction'  and 

22  'correct*  mean,  with  respect  to  a  prohibited  transaction, 

23  undoing  the  transaction  to  the  extent  possible,  but  in  any 

24  case  placing  the  plan  in  a  financial  position  not  worse 
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1  than  that  in  which  it  would  be  if  the  prohibited  trans- 

2  action  had  not  occurred. 

3  "  (4)  Correction  peeiod. — The  term  'correction 
1  period'  means,  with  respect  to  a  prohibited  transaction 
5  the  period  beginning  with  the  date  on  which  the  pro- 
(j  hibited  transaction  occurs  and  ending  90  days  after  the 

7  date  of  mailing  of  a  notice  of  deficiency  with  respect 

8  to  the  tax  imposed  by  subsection  (a)  (i)  under  section 

9  6212.  extended  bv— 

10  "(A)  any  period  in  which  a  deficiency  cannot 

11  be  assessed  under  section  6213  (a) ,  and 

12  "  (B)  any  other  period  which  the  Secretary  or 

13  his  delegate  determines  is  reasonable  and  necessary 

14  to  bring  about  the  correction  of  the  prohibited  trans- 

15  action.". 

16  (c)  Clerical  Amendments  .— 

17  (1)  The  table  of  sections  for  chapter  44  (relating 

18  to  qualified  pension  plans) ,  which  was  added  by  section 

19  241  of  this  Act,  is  amended  by  adding  at  the  end  thereof 

20  the  following  new  item : 

"Sec.  4074.  Excise  tax  on  prohibited  transactions.". 

21  (d)  Effective  Date.— The  amendments  made  by  this 

22  section  shall  take  effect  on  January  1,  1975. 

23  (c)  Savings  Provision.— Section  4974  of  the  Internal 

24  Revenue  Code  of  1954  (relating  to  excise  tax  on  prohibited 

25  transactions)  shall  not  apply  to-p  , 
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1  (1)  a  loan  of  money  or  other  extension  of  credit 

2  between  a  trust  and  a  party  in  interest  under  a  binding 

3  contract  in  effect  on  August  21,  1973  (or  pursuant  to 

4  renewals  of  such  a  contract)  until  August  22,  1983,  if 

5  such  loan  or  other  extension  of  credit  remains  at  least 

6  as  favorable  to  the  trust  as  an  arm's-length  transaction 

7  with  an  unrelated  party  would  be,  and  if  the  execution 

8  of  the  contract,  the  making  of  the  loan,  or  the  extension 

9  of  credit  was  not,  at  the  time  of  such  execution,  making, 

10  or  extension,  a  prohibited  transaction  (within  the  mean- 

11  ing  of  section  503  (b)  or  the  corresponding  provisions  of 

12  prior  law)  ; 

13  (2)  the  holding  and  maintenance  (but  not  the  acqui- 

14  sition)  by  the  trust  of  a  bond  described  in  section  165 

15  (g)  (2)  (C)   of  the  Internal  Revenue  Code  of  1954 

16  issued  by  a  member  of  the  employer  group  (within  the 

17  meaning  of  section  4974  (d)  (2)  (E)  of  such  Code)  if 

18  the  trust  acquired  the  bond  before  August  22,  1973 ; 

19  (3)  a  lease  or  joint  use  of  property  involving  the 

20  trust  and  a  party  in  interest  pursuant  to  a  binding  con- 

21  tract  in  effect  on  August  21,  1973   (or  pursuant  to 

22  renewals  of  such  a  contract) .  until  August  22,:  1983,  if 

23  such  lease  or  joint  use  remains  at  least  as  favorable  to 

24  the  trust  as  an  arm's-length  transaction  with  an  unrelated 

25  party  would  be  and  if  the  execution  of  the  contract  was 
"26  not,  at  the  time  of  such  execution,  a  prohibited  transac- 
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1  tion  (within  the  meaning  of  section  503  (b) )  or  the 

2  corresponding  provisions  of  prior  law ; 

3  (4)  the  sale,  exchange,  or  other  disposition  of  prop- 

4  erty  described  in  paragraph  (3)  between  a  trust  and  a 

5  party  in  interest  before  August  22,  1983,  if— 

6  (A)  in  the  case  of  a  sale,  exchange,  or  other 

7  disposition  of  the  property  by  the  trust  to  the  party 

8  in  interest,  the  trust  receives  an  amount  which  equals 

9  or  exceeds  the  fair  market  value  of  the  property  at 

10  the  time  of  such  disposition;  and 

11  (B)  in  the  case  of  the  acquisition  of  the  prop- 

12  erty  by  the  trust,  the  trust  pays  an  amount  which  is 

13  not  in  excess  of  the  fair  market  value  of  the  property 
1-4  at  the  time  of  acquisition. 

is  TITLE  VI— ENFORCEMENT 

16  PART  A— DISPUTES  RELATING  TO  THE  QUALIFI- 

17  CATION  OF  CERTAIN  EMPLOYEE  PLANS 

18  SEC.  601.  TAX  COURT  PROCEDURE. 

19  (a)  In  General—  Subchapter  C  of  chapter  76  of  the 

20  Internal  Revenue  Code  of  1954  (relating  to  the  tax  court) 

21  is  amended  by  adding  at  the  end  thereof  the  following  new 

22  part: 
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1  "PART  IV— DECLARATORY    JUDGMENTS  RELAT- 

2  ING  TO  QUALIFICATION   OF   CERTAIN  EM- 

3  PLOYEE  PLANS 

"Sec.  7476.  Declaratory  judgments. 
"Sec.  7477.  Procedure. 

4  "SEC.  7476.  DECLARATORY  JUDGMENTS. 

5  "(a)   Jurisdiction.— The  United  States  Tax  Court 

6  shall  have  jurisdiction  under  this  part  to  hear  controversies 

7  and  to  enter  judgments  declaring  whether  a  plan  established 

8  by  an  employer  for  his  employees  is  a  qualified  plan  as  defined 

9  in  subsection  (b) .  Any  such  judgment  by  the  Court  consti- 

10  tutes  its  decision  in  the  proceeding  and  shall  be  reviewable 

11  in  the  same  manner  as  any  other  decisions  of  the  Court. 

12  "(b)  Qualified  Plan  Defined. — As  used  in  this  part, 

13  the  term  'qualified  plan'  means — 
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"  ( 1 )  a  pension,  profit  sharing,  or  stock  bonus  plan 
described  in  section  401  (a) , 

16  "  (2)  an  annuity  plan  described  in  section  403  (a) , 

17  or 

18  "  (3)  a  bond  purchase  plan  described  in  section  405 

19  (a). 

20  "(c)  Exhaustion  of  Administrative  Remedies, 

21  etc. — The  Tax  Court  shall  not  issue  a  declaratory  judgment 
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1  under  this  part  in  any  proceeding  unless  it  determines  that 

2  the  petitioner  has  exhausted  administrative  remedies  avail- 

3  able  to  him  within  the  Internal  Revenue  Service  and  that  the 

4  plan  with  respect  to  which  the  judgment  is  sought  has  been 

5  put  into  effect  prior  to  the  commencement  of  the  proceeding 
G  before  the  Tax  Court.  A  plan  shall  be  treated  as  in  effect  even 

7  though  it  includes  a  provision  that  the  funds  contributed  to  it 

8  may  be  refunded  in  the  event  the  plan  is  found  by  the  Sec- 

9  retary  or  his  delegate  or  by  the  Tax  Court  not  to  be  a 

10  qualified  plan. 

11  "(d)  Commissioners.— The  chief  judge  of  the  Tax 

12  Court  may  assign  proceedings  under  this  part  to  be  heard  by 

13  the  commissioners  of  the  court,  and  the  court  may  authorize 

14  a  commissioner  to  enter  the  decision  of  the  court  with  respect 

15  to  such  proceeding,  subject  to  such  conditions  and  review  as 

16  the  court  may  by  rule  provide. 

17  "SEC.  7477.  PROCEDURE. 

18  "(a)  Right  To  Bring  Action.— 

19  "  ( 1 )    Actions    brought   by   employer  or 

20  trustee;  intervention  by  employee.— An  action 

21  for  a  declaratory  judgment  under  this  part  may  be 

22  brought  by  an  employer  who  has  established  a  pension, 

23  profit  sharing,  stock  bonus,  annuity,  or  bond  purchase 

24  plan  and  who  has  submitted  to  the  Secretary  or  his  dele- 

25  gate  a  request  for  a  determination  that  the  plan  is  a 


1477 


207 

1  qualified  plan,  that,  if  amended  in  accordance  with  a 

2  proposed  amendment,  it  will  continue  to  be  a  qualified 

3  plan,  or  that  termination  of  the  plan  in  accordance  with 

4  a  proposed  plan  of  termination  will  not  result  in  the 

5  plan  being  treated  as  not  a  qualified  plan  for  the  plan 

6  year  during  which  the  termination  occurs.  If  such  a 

7  request  was  submitted  by  the  trustee  of  the  plan,  the 

8  action  for  a  declaratory  judgment  may  be  brought  by 

9  the  trustee.  If  the  action  is  brought  by  the  employer  or 

10  the  trustee,  an  employee  of  that  employer  may  intervene 

11  in  the  proceeding  if — 

12  "  (A)  he  intervened  in  the  proceeding  before 

13  the  Internal  Eevenue  Service  relating  to  the  re- 

14  quested  determination,  or 

15  "  (B)  the  employer  or  trustee  failed  to  provide 

16  notice  to  employees  of  the  submission  of  the  request 

17  for  a  determination  at,  or  prior  to,  the  time  at  which 

18  the  request  was  submitted  to  the  Secretary  or  his 

19  delegate. 

20  "(2)  Actions  beought  by  employees;  intee- 

21  vention  by  employee. — An  action  for  a  declaratory 

22  judgment  with  respect  to  a  determination  obtained  by 

23  an  employer  or  by  a  trustee  may  also  be  brought  by  an 

24  individual  who  was  an  employee  of  the  employer  dur- 

25  ing  the  period  with  respect  to  which  the  judgment  is 
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1  sought.  In  any  such  action  brought  by  an  employee,  the 

2  employer  may  intervene. 

3  "(b)  Time  foe  Beinging  Action.— 

4  "  ( 1 )  90-day  peeiod. — Except  as  provided  in  para- 

5  graph  (2),  an  action  for  declaratory  judgment  under 

6  this  part  must  be  commenced  within  90  days  after  the 

7  date  on  which  the  Secretary  or  his  delegate  sends  by 

8  certified  or  registered  mail  his  determination  with  respect 

9  to  the  qualification  of  the  plan  to  the  person  requesting 

10  such  determination. 

11  "(2)  Failuee  to  issue  deteeminations;  ex- 

12  tensions  of  time— If  the  Secretary  or  his  delegate 

13  fails  to  issue  a  determination,  an  action  for  a  declaratory 

14  judgment,  a  requested  determination  with  respect  to  the 

15  qualification  of  a  pension,  profit  sharing,  stock  bonus, 

16  annuity,  or  bond  purchase  plan,  or  with  respect  to  a  pro- 

17  posed  amendment  or  termination  of  a  qualified  plan, 

18  within  270  days  after  the  filing  with  him  of  the  request 

19  for  such  determination,  an  action  for  a  declaratory  judg- 

20  ment  under  this  part  may  be  commenced  within  90  days 

21  after  the  expiration  of  such  270-day  period.  If,  prior  to 

22  the  expiration  of  such  270-day  period,  the  Secretary  or 

23  his  delegate  and  the  person  requesting  the  determination 

24  consent  in  writing  to  an  extension  of  such  period,  the 

25  90-day  period  for  commencing  an  action  shall  not  be- 
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1  gin  to  run  until  the  expiration  of  the  extended  period 

2  agreed  to  by  the  parties. 

3  "  (c)  Burden  of  Peoof. — The  person  bringing  an  ac- 

4  tion  for  declaratory  judgment  under  this  part  shall  have  the 

5  burden  of  proof  with  respect  to  any  ground  which  was  set 

6  forth  in  the  determination  by  the  Secretary  or  his  delegate  in 

7  such  manner  as  to  inform  the  person  adequately  of  the  rea- 

8  sons  for  the  determination.  The  Secretary  or  his  delegate 

9  shall  have  the  burden  of  proof  with  respect  to  any  ground  on 

10  which  he  relies  in  the  proceeding  for  a  declaratory  judgment 

11  and  which  was  not  set  forth  in  his  determination  in  such 

12  manner.  If  the  Secretary  or  his  delegate  did  not  issue  a 

13  determination,  he  shall  have  the  burden  of  proof  with  respect 

14  to  any  ground  on  which  he  relies  in  a  proceeding  under  this 

15  part.". 

16  (b)  Technical  Amendments.— 

17  (1)  Fee  for  filing  petition. — Section  7451 

18  (relating  to  fee  for  filing  petition)  is  amended  by  strik- 

19  ing  out  "deficiency"  and  inserting  in  lieu  thereof  "de- 

20  ficiency  or  for  a  declaratory  judgment  under  part  IV  of 

21  this  subchapter". 

22  (2)  Date  of  decision— Section  7459(c)  (re- 

23  lating  to  date  of  decision)  is  amended  by  inserting  be- 

24  fore  the  period  at  the  end  of  the  first  sentence  the  follow- 

25  ing :  "or,  in  the  case  of  a  declaratory  judgment  proceed- 


1480 


210 

1  iag  under  part  IV  of  this  subchapter,  the  date  specified 

2  by  the  Tax  Court  in  its  decision". 

3  (3)  Venue  fob  appeal  of  decision.— Section 

4  7482(b)  (1)   (relating  to  venue)  is  amended  by  add- 

5  ing  at  the  end  thereof  the  following  new  sentence: 

6  "In  the  case  of  a  declaratory  judgment  of  the  Tax  Court, 

7  the  rules  of  this  paragraph  shall  be  applied  with  respect 

8  to  the  employer.". 

9  (c)  Clerical  Amendment.— The  table  of  parts  for 

10  subchapter  C  of  chapter  76  is  amended  by  adding  at  the  end 

11  thereof  the  following  new  item : 

"Part  IV.  Declaratory  judgments  relating  to  qualification 
of  certain  employee  plans.". 

12  (d)  Effective  Date. — The  amendments  made  by  this 

13  section  shall  take  effect  on  January  1,  1975. 

14  SEC  602.  DETERMINATION  OF  PENSION  RIGHTS. 

15  (a)  In  general. — The  Secretary  of  Labor  is  author- 

16  ized  to  hear  and  decide  disputes  arising  under  qualified  plans 

17  (as  determined  by  the  Secretary  of  the  Treasury  or  his 

18  delegate  under  part  I  of  subchapter  D  of  chapter  1  of  the 

19  Internal  Revenue  Code  of  1954)  between  participants  or 

20  their  beneficiaries  in  such  plans  and  administrators  of  such 

21  plans  with  respect  to  the  present  or  future  benefits  of  such 

22  participants  or  their  beneficiaries,  upon  application  made 

23  by  any  such  participant  or  beneficiary. 
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1  (b)  Notice  and  Procedure— Upon  the  application 

2  of  a  participant  or  beneficiary  for  a  proceeding  under  this 

3  section,  the  Secretary  shall  notify  the  plan  administrator  of 

4  the  plan  under  which  the  dispute  arises  with  respect  to  the 

5  matters  complained  of  and  the  relief  requested.  The  proceed- 

6  ing  shall  be  held  at  such  time  and  in  such  place  and  manner 

7  as  the  Secretary  may  require. 

8  (c)  Powers. — The  Secretary  shall  attempt  to  secure 

9  voluntary  compliance  with  any  decision  made  by  him  under 
10  this  section,  but  he  shall  have  the  power  to  issue  an  order  di- 
ll recting  a  person  who  is  a  party  to  the  proceeding  to  comply 

12  with  the  terms  of  any  such  decision.  For  the  purpose  of  any 

13  hearing  conducted  by  the  Secretary  under  this  section,  he 

14  shall  have  the  authority  conferred  by  the  provisions  of  sec- 

15  tions  9  and  10  of  the  Federal  Trade  Commission  Act  (re- 

16  lating  to  the  attendance  and  examination  of  witnesses  and 

17  the  production  of  books,  papers,  and  documents) .  Any  dis- 

18  trict  court  of  the  United  States  within  the  jurisdiction  of 

19  which  any  proceeding  under  this  section  is  held,  may,  upon 

20  petition  by  the  Secretary,  in  the  case  of  a  refusal  to  obey  a 

21  subpena  or  order  of  the  Secretary  issued  under  this  section, 

22  issue  an  order  requiring  compliance  therewith;  and  any 

23  failure  to  obey  the  order  of  the  court  may  be  punished  by  the 

24  court  as  a  contempt  thereof. 

25  (d)  Appeal. — Any  decision  made  by  the  Secretary 
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1  under  this  section  may  be  appealed  to  any  district  court  of 

2  the  United  States  within  the  jurisdiction  of  which  the  pro- 

3  ceeding  was  held.  The  provisions  of  chapter  7  of  title  5, 

4  United  States  Code,  shall  apply  to  any  such  appeal,  and  on 

5  appeal  the  facts  upon  which  the  award  is  based  are  subject 

6  to  trial  de  novo  by  the  reviewing  court. 

7  (e)  Effective  Date. — The  provisions  of  this  section 

8  shall  take  effect  on  January  1,  1975. 

9  PART  B— AUDITING;  ETC. 

10  SEC.  641.  EXCISE  TAX  FOR  AUDITING;  ETC. 

11  (a)  Annual  Tax  on  Plan  Participation. — Chap- 

12  ter  44  (relating  to  qualified  pension  plans)  which  was  added 

13  by  section  241  of  this  Act  is  amended  by  adding  at  the  end 

14  thereof  the  following  new  section : 

15  "SEC.  4975.  ANNUAL  TAX  ON  PLAN  PARTICIPATION. 

16  "  (a)  General  Rule. — For  the  calendar  year  begin- 

17  ning  on  January  1,  1974,  and  each  calendar  year  thereafter, 

18  there  is  hereby  imposed  a  tax  equal  to  $1  per  participant 

19  under  a  plan  established  by  the  employer  which  is — 

20  "  ( 1 )  a  pension,  profit  sharing,  or  stock  bonus  plan 

21  described  in  section  401  (a) , 

22  " (2)  an  annuity  plan  described  in  section  403  (a) , 

23  or 

24  "  (3)  a  bond  purchase  plan  described  in  section 

25  405(a). 
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1  "  (b)  By  Whom  Paid —The  tax  imposed  by  this  sec- 

2  tion  shall  be  paid  by  the  employer  of  such  participant  under 

3  such  plan. 

4  "(c)  Special  Rules .— 

5  "(1)  The  tax  imposed  by  subsection  (a)  shall  not 

6  apply  to  participants  under  a  plan  established  and  main- 

7  tained  by  the  United  States;  a  State  or  political  sub- 

8  division  thereof;  or  a  corporation  which  is  an  instru- 

9  mentality  of  the  United  States,  a  State  or  political  sub- 

10  division  thereof. 

11  "(2)  In  the  case  of  a  plan  which  is  established 

12  pursuant  to  an  agreement  which  the  Secretary  or  his 

13  delegate  determines  to  be  a  collective-bargaining  agree- 
W  ment,  see  section  413. 

15  "  (3)  For  purposes  of  this  section,  a  plan  established 

16  "(2)  entitled  to  make  contributions  to  or  to  have 

17  by  the  employer  includes  a  plan  established  by  a  prede- 

18  cessor  of  the  employer. 

19  "(d)  Definition  of  Participant— For  purposes  of 

20  this  section,  the  term  'participant'  means  an  individual  who 

21  is- 

22  "(1)  actively  employed  by  the  employer  at  any 

23  time  during  the  calendar  year, 

24  "(2)  entitled  to  make  contributions  to  or  to  have 
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1  amounts  contributed  to  or  under  the  plan  on  his  behalf 

2  by  the  employer,  and 

3  "  (3 )  not  currently  receiving  benefits  under  the  plan. 

4  "  (e)  Regulations— The  Secretary  or  his  delegate 

5  may  prescribe  such  regulations  as  may  be  necessary  to  carry 

6  out  the  provisions  of  this  section. 

7  "(f)  Cross  Reference.— 

"For  disallowance  of  taxes  paid  under  this  section  as  a 
deduction,  see  section  275.". 

8  (b)  Clerical  Amendment— The  table  of  sections  of 

9  chapter  44  (relating  to  qualified  pension  plans)  which  was 

10  added  by  section  241  of  this  Act  is  amended  by  adding  at  the 

11  end  thereof  the  following  new  item : 

"Sec.  4974.  Annual  tax  on  plan  participation.". 

12  (c)  Effective  Date.— The  amendments  made  by  this 

13  section  shall  apply  to  calendar  years  beginning  after  Decem- 

14  her  31,  1973. 

15  PART  C— ACTUARIES 

16  SEC.  671.  ENROLLMENT  AND  REPORTS  OF  ACTUARIES. 

17  (a)  Reports,  Statements,  and  Notices  by  Actu- 

18  aries. — Part  III  of  chapter  61  (relating  to  information  and 

19  returns)  is  amended  by  inserting  at  the  end  thereof  the  fol- 

20  lowing  new  subpart: 

21  "Subpart  E — Reports,  Statements,  and  Notices  by 

22  Actuaries 

"Sec.  f)0,r>8.  Periodic  report  and  statement  of  actuary. 
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1  "SEC.  6058.  PERIODIC     REPORT    AND     STATEMENT  OF 

2  ACTUARY. 

3  "  (a)  Geneeal  Rule. — The  actuarial  report  described 

4  in  subsection  (b)  shall  be  filed  by  the  plan  administrator  (as 

5  defined  in  section  501(g)  (11)  of  the  Retirement  Income 

6  Security  for  Employees  Act)  with  respect  to  each  defined 

7  benefit  plan  to  which  section  4971  (e)  does  not  apply,  for 

8  the  first  plan  year  for  which  this  section  applies  to  the  plan 

9  and  each  third  plan  year  thereafter  (or  more  frequently  if 

10  the  Secretary  or  his  delegate  determines  that  more  frequent 

11  reports  or  statements  are  necessary) . 

12  "(b)  Actuarial  Report.— The  actuarial  report  of  a 

13  plan  required  by  subsection  (a)  shall  be  prepared  by  an  en- 

14  rolled  actuary  (within  the  meaning  of  section  7517)  and 

15  shall  contain — 

16  "  ( 1 )  a  description  of  the  plan, 

17  "  (2)  a  description  of  the  funding  method  and  actu- 

18  arial  assumptions  used  to  determine  costs  under  the 

19  plan, 

20  "(3)  a  certification  that  the  funding  standard  ac- 

21  count  required  under  section  4971(b)  (1)   has  been 

22  maintained  during  the  period  to  which  the  report  re- 

23  lates, 

24  "(4)  such  other  information  regarding  the  plan  as 
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1  the  Secretary  or  his  delegate  may  by  regulations  require, 

2  and 

3  "  (5)  a  statement — 

4  "  (A)  that  to  the  best  of  his  knowledge  the  re- 

5  port  is  complete  and  accurate,  and 

g  "  (B)  of  his  opinion  regarding  the  reasonable- 

7  ness  of  the  funding  method  and  actuarial  assump- 

8  tions  used  to  determine  the  normal  costs  of  the  plan. 


9        "(c)  Time  and  Manner  of  Filing— The  actuarial 

10  report  and  statement  required  by  subsection  (a)  shall  be 

H  filed  at  the  time  and  in  the  manner  provided  by  regulations 

12  prescribed  by  the  Secretary  or  his  delegate. " 

13  (b)  Assessable  Penalties.— Subchapter  B  of  chap- 

14  ter  69  (relating  to  assessable  penalties)  is  amended  by  add- 

15  ing  at  the  end  thereof  the  following  new  section: 

16  "SEC.  6692.  FAILURE   TO   FILE   ACTUARIAL   NOTICE,  RE- 

17  PORT,  OR  STATEMENT. 

18  "The  plan  administrator  (as  defined  in  section  501  (g) 

19  (11)   of  the  Retirement  Income  Security  for  Employees 

20  Act)   of  a  defined  benefit  plan  to  which  section  6058 

21  applies  who  fails  to  file  the  report  or  statement  required  by 

22  that  section  at  the  time  and  in  the  manner  required  by 

23  that  section,  shall  pay  a  penalty  of  not  to  exceed  $1,000  for 

24  each  such  failure  unless  it  is  shown  that  such  failure  is  due 

25  to  reasonable  cause.". 


1487 


217 

1  (c)  Enrollment  of  Actuaries.— Chapter  77  (re- 

2  lating  to  miscellaneous  provisions)  is  amended  by  inserting 

3  at  the  end  thereof  the  following  new  section : 

4  "SEC.  7517.  ENROLLMENT  OF  ACTUARIES. 

5  "The  Secretary  or  his  delegate  shall,  by  regulations,  es- 

6  tablish  reasonable  standards  and  qualifications  for  persons 

7  performing  actuarial  services  described  in  section  6058  and 

8  shall  enroll  persons  found  by  the  Secretary  or  his  delegate 

9  to  satisfy  such  standards  and  qualifications.  The  Secretary 

10  or  his  delegate  may,  after  notice  and  an  opportunity  for  a 

11  hearing,  suspend  or  terminate  the  enrollment  of  an  actuary 

12  under  this  section  if  the  Secretary  or  his  delegate  finds  that 

13  the  actuary  has  not  satisfied  requirements  for  enrollment. 

14  For  purposes  of  this  title,  the  term  'enrolled  actuary'  means 

15  a  person  who  is  enrolled  by  the  Secretary  or  his  delegate  pur- 

16  suant  to  this  section." 

17  (d)  Clerical  Amendments. —  ^ 

18  (1)  The  table  of  subparts  for  part  III  of  chapter 

19  61  is  amended  by  inserting  at  the  end  thereof  the  follow- 

20  ing  new  item : 

"Subpart  E — Reports,  statements,  and  notices  by  actuaries.". 

21  (2)  The  table  of  sections  for  subchapter  B  of  chap- 

22  ter  68  is  amended  by  inserting  at  the  end  thereof  the 

23  following  new  item : 

"Sec.  6692.  Failure  to  file  actuarial  notice,  report,  or  state- 
ment.'\ 
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1  (3)  The  table  of  sections  for  chapter  77  is  amended 

2  by  inserting  at  the  end  thereof  the  following  new  item: 

"Sec.  7517.  Enrollment  of  actuaries.". 

3  (c)  Effective  Dates. — 

4  (1)  The  amendments  made  by  subsections  (a)  and 

5  (b)  shall  apply  for  plan  years  beginning  on  or  after 

6  January  1,  1976* 

7  (2)  The  amendments  made  by  subsections  (c)  and 

8  (d)  shall  take  effect  on  the  date  of  enactment  of  this  Act. 

9  PART  D— RESOLUTION  OF  DISPUTES 

10  GENERALLY 

11  Sec.  691.  (a)  Each  employee  benefit  plan  subject  to 

12  this  part  shall  provide — 

13  (1)  a  procedure  for  the  fair  and  just  review  under 

14  the  plan  of  any  dispute  between  the  administrator  of  the 

15  plan  and  any  participant  or  beneficiary  of  the  plan,  and 

16  (2)  an  opportunity,  after  such  review  and  a  deci- 

17  sion  by  the  administrator  (or  a  failure  to  make  a  deci- 

18  sion  within  a  reasonable  period  of  time  by  the  adminis- 

19  trator) ,  for  the  arbitration  of  such  disputes. 

20  (b)  A  participant  or  beneficiary  of  such  a  plan  may 

21  bring  a  civil  action  in  accordance  with  the  provisions  of 

22  section  693  of  this  Act  in  lieu  of  submitting  the  dispute  to 

23  arbitration  under  the  plan. 

24  (c)  If  a  dispute  under  a  plan  is  subject  to  procedures 
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1  established  by  collective  bargaining  for  the  resolution  of  such 

2  dispute,  the  Secretary  of  Labor,  upon  written  request  by  a 

3  plan  administrator,  may  waive  the  application  of  subsections 

4  (a) ,  (b) ,  and  (e)  to  such  dispute  if  he  determines  that  the 

5  procedures  provided  for  are  reasonably  fair  and  effective. 

6  (d)  The  arbitration  of  disputes  in  accordance  with  the 

7  requirements  of  this  section,  and  judicial  proceedings  relating 

8  thereto,  shall  be  governed  by  the  laws,  decisions,  and  rules 

9  applicable  to  the  arbitration  of  disputes  under  section  301  of 

10  the  Labor  Management  Relations  Act,  1947. 

11  (e)  The  cost  of  any  arbitration  proceedings  required 

12  under  this  section  (including  arbitrators'  fees)  shall  be  paid 

13  by  the  plan  under  which  the  dispute  arises,  unless  the  arbitra- 

14  tor  determines  that  a  participant's  or  beneficiary's  allegations 

15  are  frivolous  and  assesses  all  or  a  portion  of  such  cost  to  that 

16  party. 

17  (f)  The  Secretary  shall  inform  participants  and  their 

18  beneficiaries  under  plans  to  which  this  part  applies  of  their 

19  rights  under  this  part.  The  Secretary  is  authorized  to  furnish 

20  assistance  to  such  participants  and  their  beneficiaries  in  ob- 

21  taining  such  rights. 

22  Sec.  692.  Whenever  the  Secretary  believes  -that  an 

23  employees'  benefit  fund  is  being  or  has  been  administered 

24  in  violation  of  the  requirements  of  the  Welfare  and  Pension 

25  Plans  Disclosure  Act  or  the  documents  governing  the  estab- 
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1  lishment  of  operation  of  the  fund,  the  Secretary  may  petition 

2  any  district  court  of  the  United  States  having  jurisdiction 

3  of  the  parties  or  the  United  States  District  Court  for  the 

4  District  of  Columbia  for  an  order  (1)  requiring  return  to 

5  such  fund  of  assets  transferred  from  such  fund  in  violation 

6  of  the  requirements  of  such  Act,  (2)  requiring  payment  of 

7  benefits  denied  to  any  participant  or  beneficiary  due  to 

8  violation  of  the  requirements  of  such  Act,  or  of  the  require- 

9  ments  of  this  Act,  and  (3)  restraining  any  conduct  in  viola- 

10  tion  of  the  fiduciary  requirements  of  such  Act,  or  of  this  Act, 

11  and  granting  such  other  relief  as  may  be  appropriate  to  effee- 

12  tuate  the  purposes  of  this  Act,  including  but  not  limited  to, 

13  removal  of  a  fiduciary  who  has  failed  to  carry  out  his  duties 

14  and  the  removal  of  any  person  who  is  serving  in  violation 

15  of  the  requirements  of  section  15(h)  of  the  Welfare  and 

16  Pension  Plans  Disclosure  Act. 

17  Sec.  693.  Civil  actions  for  appropriate  relief,  legal  or 

18  equitable,  to  redress  or  restrain  a  breach  of  any  respon- 

19  sibility,  obligation,  or  duty  of  a  fiduciary,  including  but  not 

20  limited  to,  the  removal  of  a  fiduciary  who  has  failed  to  carry 

21  out  his  duties  and  the  removal  of  any  person  who  is  serving 

22  in  violation  of  the  requirements  of  section  15(h)  of  the  Weir 

23  fare  and  Pension  Plans  Disclosure  Act  or  against  any  person 

24  who  has  transferred  or  received  any  of  the  assets  of  a  plan 

25  or  fund  in  violation  of  the  fiduciary  requirements  of  the  Wei- 
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1  fare  and  Pension  Plans  Disclosure  Act  or  in  violation  of  the 

2  document  or  documents  governing  the  establishment  or  oper- 

3  ation  of  the  fund,  may  be  brought  by  any  participant  or 

4  beneficiary  of  any  employee  benefit  plan  or  fund  subject  to 

5  the  Welfare  and  Pension  Plans  Disclosure  Act  in  any  court 

6  of  competent  jurisdiction,  State  or  Federal,  or  the  United 

7  States  District  Court  for  the  District  of  Columbia,  without 

8  respect  to  the  amount  in  controversy  and  without  regard  to 

9  the  citizenship  of  the  parties.  Where  such  action  is  brought 

10  in  a  district  court  of  the  United  States,  it  may  be  brought  in 

11  the  district  where  the  plan  is  administered,  where  the  breach 

12  took  place,  or  where  a  defendant  resides  or  may  be  found,  and 

13  process  may  be  served  in  any  other  district  where  a  defend- 

14  ant  resides  or  may  be  found.  Such  actions  may  also  be 

15  brought  by  a  participant  or  beneficiary  as  a  representative 

16  party  on  behalf  of  all  participants  or  beneficiaries  similarly 

17  situated.  In  all  civil  actions  authorized  by  this  Act  or  the 

18  Welfare  and  Pension  Plans  Disclosure  Act,  attorneys  ap- 

19  pointed  by  the  Secretary  shall  represent  the  Secretary  except 

20  as  provided  in  section  518  (a)  of  title  28,  United  States 

21  Code  (relating  to  litigation  before  the  Supreme  Court  of  the 

22  United  States). 

23  Sec.  694.  Suits  by  a  participant  or  beneficiary  for  bene- 

24  fits  from  an  employee  benefit  plan  or  fund,  subject  to  the 

25  Welfare  and  Pension  Plans  Disclosure  Act,  may  be  brought 
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1  in  any  court  of  competent  jurisdiction,  State  or  Federal,  or 

2  the  United  States  District  Court  for  the  District  of  Columbia, 

3  without  respect  to  the  amount  in  controversy  and  without 

4  regard  to  the  citizenship  of  the  parties,  against  any  such  plan 

5  or  fund  to  recover  benefits  due  him  required  to  be  paid  from 

6  such  plan  or  fund  pursuant  to  the  document  or  documents 

7  governing  the  establishment  or  operation  of  the  plan  or  fund, 

8  or  to  clarify  his  rights  to  future  benefits  under  the  terms  of 

9  the  plan.  Where  such  action  is  brought  in  a  district  court 

10  of  the  United  States,  it  may  be  brought  in  the  district  where 

11  the  plan  is  administered,  or  where  a  defendant  resides  or 

12  may  be  found,  and  process  may  be  served  in  any  other  district 

13  where  a  defendant  resides  or  may  be  found.  Such  actions  may 

14  also  be  brought  by  a  participant  or  beneficiary  as  a  rep- 

15  resentative  party  on  behalf  of  all  participants  or  beneficiaries 

16  similarly  situated. 

17  Sec.  695.  (a)  A  copy  of  the  complaint  in  any  action 

18  brought  under  section  693  or  694  shall  be  served  upon  the 

19  Secretary  by  certified  mail,  who  shall  have  the  right,  in  his 

20  discretion,  to  intervene  in  the  action. 

21  (b)  Notwithstanding  any  other  law,  the  Secretary  shall 

22  have  the  right  to  remove  an  action  brought  under  section 

23  693  or  694  from  a  State  court  to  a  district  court  of  the 

24  United  States,  if  the  action  is  one  seeking  relief  of  the  kind 

25  the  Secretary  is  authorized  to  sue  for  under  this  Act.  Any 
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1  such  removal  shall  be  prior  to  the  trial  of  the  action  and  shall 

2  be  to  a  district  court  where  the  Secretary  could  have  initiated 

3  the  action. 

4  Sec.  696.  The  provisions  of  the  Act  entitled  "An  Act 

5  to  amend  the  Judicial  Code  and  to  define  and  limit  the 

6  jurisdiction  of  courts  sitting  in  equity,  and  for  other  pur- 

7  poses",  approved  March  23,  1932,  shall  not  be  applicable 

8  with  respect  to  suits  brought  under  this  title. 

9  Sec.  697.  Suits  by  an  administrator  or  fiduciary  of  an 

10  employee  benefit  plan  subject  to  this  Act  or  the  Welfare 

11  and  Pension  Plans  Disclosure  Act,  to  review  a  final  order 

12  of  the  Secretary,  to  restrain  the  Secretary  from  taking  any 

13  action  contrary  to  the  provisions  of  such  Acts,  or  to  compel 

14  action  required  under  this  Act,  may  be  brought  in  the  name 

15  of  the  plan  or  fund  in  the  district  court  of  the  United  States 

16  for  the  district  where  the  fund  has  its  principal  office,  or  in 

17  the  United  States  District  Court  for  the  District  of  Columbia. 

18  Sec.  698.  Any  action,  suit,  or  proceeding  based  upon  a 

19  violation  of  this  Act  or  the  Welfare  and  Pension  Plans  Dis- 

20  closure  Act  shall  be  commenced  within  five  years  after  the 

21  violation  occurs.  In  the  case  of  fraud  or  concealment,  such 

22  action,  suit,  or  proceeding  shall  be  commenced  within  five 

23  years  of  the  date  of  discovery  of  such  violation. 

24  Sec.  699.  (a)  It  is  hereby  declared  to  be  the  express 

25  intent  of  Congress  that,  except  for  actions  authorized  by 
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1  section  694  of  this  title,  the  provisions  of  this  Act  or  the 

2  Welfare  and  Pension  Plans  Disclosure  Act  shall  supersede 

3  any  and  all  laws  of  the  States  and  of  political  subdivisions 

4  thereof  insofar  as  they  may  now  or  hereafter  relate  to  the 

5  subject  matters  regulated  by  this  Act  or  the  Welfare  and 

6  Pension  Plans  Disclosure  Act,  except  that  nothing  herein 

7  shall  be  construed— 

8  (1)  to  exempt  or  relieve  any  employee  benefit  plan 

9  not  subject  to  this  Act  or  the  Welfare  and  Pension  Plans 

10  Disclosure  Act  from  any  law  of  any  State; 

11  (2)  to  exempt  or  relieve  any  person  from  any  law 

12  of  any  State  which  regulates  insurance,  banking,  or  se- 

13  curities  or  to  prohibit  a  State  from  requiring  that  there 

14  be  filed  with  a  State  agency  copies  of  reports  required  by 

15  this  Act  to  be  filed  with  the  Secretary;  or 

16  (3)  to  alter,  amend,  modify,  invalidate,  impair,  or 

17  supersede  any  law  of  the  United  States  other  than  the 

18  Welfare  and  Pension  Plans  Disclosure  Act  or  any  rule 

19  or  regulation  issued  under  any  law  except  as  specifically 

20  provided  in  this  Act. 

21  (b)  Subsection  (a)  of  this  section  shall  not  be  deemed 

22  to  prevent  any  State  court  from  asserting  jurisdiction  in  any 

23  action  requiring  or  permitting  an  accounting  by  a  fiduciary 

24  during  the  operation  of  an  employee  benefit  fund  subject  to 

25  the  Welfare  and  Pension  Plans  Disclosure  Act  or  upon  the 
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1  termination  thereof  or  from  asserting  jurisdiction  in  any  action 

2  by  a  fiduciary  requesting  instructions  from  the  court  or  seek- 

3  ing  an  interpretation  of  the  trust  instrument  or  other  docu- 

4  ment  governing  the  fund.  In  any  such  action— 

5  ( 1 )  the  provisions  of  this  Act  and  the  Welfare  and 

6  Pension  Plans  Disclosure  Act  shall  supersede  any  and 

7  all  laws  of  the  State  and  of  political  subdivisions  thereof, 

8  insofar  as  they  may  now  or  hereafter  relate  to  the 

9  fiduciary,  reporting,  and  disclosure  responsibilities  of 

10  persons  acting  for  or  on  behalf  of  employee  benefit  plans 

11  or  on  behalf  of  employee  benefit  funds  subject  to  the  Wel- 

12  fare  and  Pension  Plans  Disclosure  Act  except  insofar  as 

13  they  may  relate  to  the  amount  of  benefits  due  bene- 

14  ficiaries  under  the  terms  of  the  plan; 

15  (2)  notwithstanding  any  other  law,  the  Secretary 

16  or,  in  the  absence  of  action  by  the  Secretary,  a  partic- 

17  ipant  or  beneficiary  of  the  employee  benefit  plan  or  fund 

18  affected  by  this  subsection,  shall  have  the  right  to  remove 

19  such  action  from  a  State  court  to  a  district  court  of  the 

20  United  States  if  the  action  involves  an  interpretation  of 

21  the  fiduciary,  or  reporting,  and  disclosure  responsibilities 

22  of  persons  acting  on  behalf  of  employee  benefit  plans 

23  subject  to  the  Welfare  and  Pension  Plans  Disclosure  Act ; 

24  (3)  the  jurisdiction  of  the  State  court  shall  be  con- 

25  ditioned  upon — 
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1  (A)  written  notification,  sent  to  the  Secretary 

2  by  registered  mail  at  the  time  such  action  is  filed, 

3  identifying  the  parties  to  the  action,  the  nature  of 

4  the  action,  and  the  plan  involved;  and  satisfactory 

5  evidence  presented  to  the  court  that  the  patricipants 

6  and  beneficiaries  have  been  adequately  notified  with 

7  respect  to  the  action ;  and 

8  (B)  the  right  of  the  Secretary  or  of  a  partici- 

9  pant  or  beneficiary  to  intervene  in  the  action  as  an 

10  interested  party. 

11  Sec.  699 A.  It  shall  be  unlawful  for  any  person  to  dis- 


12  charge,  fine,  suspend,  expel,  discipline,   or  discriminate 

13  against  a  participant  or  beneficiary  for  exercising  any  right 

14  to  which  he  is  entitled  under  the  provisions  of  the  plan,  this 

15  Act,  or  the  Welfare  and  Pension  Plans  Disclosure  Act,  or 

16  for  the  purpose  of  interfering  with  the  attainment  of  any 

17  right  to  which  such  participant  may  become  entitled  under 

18  the  plan,  this  Act,  or  the  Welfare  and  Pension  Plans  Dis- 

19  closure  Act.  It  shall  be  unlawful  for  any  person  to  discharge, 

20  fine,  suspend,  expel,  or  discriminate  against  any  person 

21  because  he  has  given  information  or  has  testified  or  is  about 

22  to  testify  in  any  inquiry  or  proceeding  relating  to  this  Act  or 

23  tbe  Welfare  and  Pension  Plans  Disclosure  Act.  The  provi- 

24  sions  of  sections  692  and  693  shall  be  applicable  in  the 

25  enforcement  of  this  section. 
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1  Sec.  699B.  It  shall  be  unlawful  for  any  person  through 

2  the  use  of  fraud,  force,  or  violence,  or  threat  of  the  use  of 

3  force  or  violence,  to  restrain,  coerce,  intimidate,  or  attempt 

4  to  restrain,  coerce,  or  intimidate  any  participant  or  bene- 

5  ficiary  for  the  purpose  of  interfering  with  or  preventing  the 

6  exercise  of  any  right  to  which  he  is  or  may  become  entitled 

7  under  the  plan,  this  Act,  or  the  Welfare  and  Pension  Plans 

8  Disclosure  Act.  Any  person  who  willfully  violates  this  sec- 

9  tion  shall  be  fined  $10,000  or  imprisoned  for  not  more  than 
10  one  year,  or  both. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

September  17,1973 
Ordered  to  lie  on  the  table  and  to  be  printed 


AMENDMENT 

Intended  to  be  proposed  by  Mr.  Nelson  (for  himself,  Mr. 
Long,  Mr.  Bentsen,  and  Mr.  Bennett)  to  S.  4,  a  bill  to 
strengthen  and  improve  the  protections  and  interests  of  par- 
ticipants and  beneficiaries  of  employee  pension  and  welfare 
benefit  plans,  viz:  At  the  end  of  the  bill  insert  the  following 
new  title: 

1  TITLE  VII— RETIREMENT  SAVINGS; 

2  LIMITATION  ON  PROPRIETARY 

3  EMPLOYEE  CONTRIBUTIONS; 

4  TAXATION  OF  CERTAIN  LUMP- 
s       SUM  DISTRIBUTIONS 

6  SEC.  701.  DEDUCTION  FOR  RETIREMENT  SAVINGS. 

7  (a)  In  General. — Part  VII  of  subchapter  B  of  chap- 

8  ter  1  (relating  to  additional  itemized  deductions  for  indi- 

9  viduals)  is  amended  by  redesignating  section  219  as  220 
10   and  inserting  after  section  218  the  following  new  section: 

Amdt.  No.  497 
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1  "SEC.  219.  RETIREMENT  SAVINGS. 

2  "  (a)  Deduction  Allowed. — Subject  to  the  limita- 

3  tions  imposed  by  subsections  (b)  and  (c) ,  in  the  case  of  an 

4  individual,  there  shall  be  allowed  as  a  deduction  amounts 

5  paid  in  money  during  the  taxable  year  by-  such  individual 

6  for  his  benefit — 

7  "  ( 1 )  to  or  under  a  qualified  individual  retirement 

8  account  described  in  section  408  (a)  which  is  exempt 

9  from  tax  under  section  501  (a) ,  or 

10  "  (2)  for  a  qualified  individual  retirement  bond  pur- 

11  chase  described  in  section  409,  unless  the  bond  is  re- 

12  deemed  within  12  months  after  its  issuance  and  no  in- 

13  terest  is  payable  on  account  of  the  application  of  section 

14  409(b)  (1)  (D)  (iii). 

15  "(b)  Limitations  — 

16  "(1)    General  kule. — Except   as   provided  in 

17  paragraphs  (2)  and  (3),  the  amount  allowable  as  a 

18  deduction  under  subsection   (a)   to  an  individual  for 

19  any  taxable  year  shall  not  exceed  an  amount  equal  to 

20  the  lesser  of  $1,000  or  his  earned  income  paid  or  accrued 

21  for  such  taxable  year. 

22  "  (2 )  Participation  in  certain  other  plans. — 

23  No  deduction  shall  be  allowed  under  this  section  for  the 

24  individual's  taxable  year  if,  at  any  time  during  such  tax- 

25  able  year,  he  is  an  active  participant  in — 
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1  "(A)  an  employees'  trust  described  in  section 

2  401  (a)  which  is  exempt  from  tax  under  section 

3  501  (a), 

4  "(B)  a  plan  which  meets  the  requirements  of 

5  section  404(a)  (2), 

6  "  (C)  a  qualified  bond  purchase  plan  described 

7  in  section  405  (a) , 

8  "(D)  an  annuity  plan  described  in  section 

9  403(b),  or 

10  "(E)  a  plan  established  and  maintained  by 

H  the  United  States,  a  State  or  political  subdivision 

12  thereof,  or  a  corporation  which  is  an  instrumen- 

13  tality  of  the  United  States,  a  State,  or  a  political 

14  subdivision  of  a  State. 

15  "(3)  Reduction  for  certain  employer  ac- 

16  counts. — If  an  individual  is  a  participant  in  an  ac- 

17  count  described  in  section  408(a)  (8)  for  the  taxable 

18  year,  the  amount  of  the  limitation  otherwise  determined 

19  under  paragraph  (1)  of  this  subsection  for  such  year 

20  shall  be  reduced  by  an  amount  equal  to  the  employer 

21  contributions  to  such  account  for  such  year.  If  an  in- 

22  dividual  is  a  participant  in  such  an  account  for  less 

23  than  his  entire  taxable  year,  the  amount  of  the  deduc- 

24  tion  allowable  under  this  section  to  him  for  such  year 

25  shall  be  reduced  by  the  sum  of  any  amounts  allowed 
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1  as  a  deduction  to  the  individual  for  his  contributions  to 

2  such  account,  and  the  amount  of  the  reduction  determined 

3  under  this  paragraph. 

4  "(4)    CONTRIBUTIONS    MADE    AFTER    AGE  70| 

5  years. — No  deduction  shall  be  allowed  under  this  sec- 

6  tion  with  respect  to  any  payment  described  in  subsec- 

7  tion  (a)  which  is  made  by  an  individual  who  attains 

8  the  age  of  70-J-  years  before  the  end  of  the  taxable  year 

9  of  such  payment. 

10  "  (c)  Recontributed  Amounts.— No  deduction  shall 

11  be  allowed  under  this  section  with  respect  to  a  contribution 

12  to  which  section  72  (p)  (2)  (C)  applies. 

13  "(d)  Married  Individuals.— In  the  case  of  a  married 

14  individual  (as  defined  in  section  153),  the  amount  deter- 

15  mined  under  subsection  (b)  (1)  shall  be  determined  without 

16  regard  to  the  earned  income  of  his  spouse.  For  purposes  of 

17  this  section,  the  earned  income  of,  and  payments  by,  a  mar- 

18  ried  individual  shall  be  determined  without  regard  to  the 

19  community  property  laws  of  a  State. 

20  "  (e)  Earned  Income  Defined— For  purposes  of  this 

21  section,  the  term  'earned  income'  means  any  income  which 

22  is  earned  income  within  the  meaning  of  section  401  (c)  (2) 

23  or  911(b)." 

24  (b)  Individual  Retirement  Accounts.— Subpart 

25  A  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  general 
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1  rules)  is  amended  by  adding  at  the  end  thereof  the  following 

2  new  section: 

3  "SEC.  408.  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

4  "  (a)  Bequirements  foe  Qualification— A  trust 

5  created  or  organized  in  the  United  States  shall  constitute  a 

6  qualified  individual  retirement  account  under  this  section 

7  provided  that  under  a  written  governing  instrument — 

8  "  ( 1 )  it  is  maintained  for  the  purpose  of  distributing 

9  the  contributions  thereto  and  the  income  therefrom  to 

10  a  specific  individual  or  his  beneficiaries ; 

11  "(c)  except  in  the  case  of  a  contribution  to  which 

12  section  72  (p)  (2)  (C)   applies,  contributions  thereto 

13  during  any  taxable  year  may  not  exceed  the  excess  of — 

14  "(A)  the  limitation  provided  by  section  219 

15  (b)  (plus  any  amounts  contributed  by  an  employer 

16  to  an  account  described  in  paragraph  (8)  for  such 

17  taxable  year) ,  over 

18  "  (B)  the  sum  of  the  amounts  paid  by  such 

19  individual  during  such  year — 1 

20  "  (i)  for  a  qualified  individual  retirement 

21  bond  purchase  described  in  section  409,  for  his 

22  benefit,  or 

23  "  (ii)   under  another  qualified  individual 

24  retirement  account, 

25  and,  except  as  provided  in  subsection  (b)  (3),  may  be 
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1  made  only  by  the  individual  for  whose  benefit  the  ac- 

2  count  is  maintained; 

3  "  (3 )  the  assets  thereof  may  not  be  commingled  with 

4  other  property  except  in  a  common  trust  fund  or  in  the 

5  case  of  accounts  maintained  by  an  employer  for  his 

6  employees ; 

7  "  (4)  the  assets  thereof  are  required  to  be  held  by 

8  a  bank  (as  defined  in  section  401  (d)  (1)  )  or  other  per- 

9  son  who  demonstrates  to  the  satisfaction  of  the  Secretary 
10  or  his  delegate  that  the  manner  in  which  such  other  per- 
il son  will  hold  such  assets  will  be  consistent  with  the  re- 

12  quirements  of  this  section  ; 

13  "  (5)  the  entire  interest  of  the  individual  for  whose 

14  benefit  the  account  is  maintained  will  be  distributed  to 

15  him  not  later  than  his  taxable  year  in  which  he  attains 

16  the  age  70^  years,  or  will  be  distributed,  commencing  not 

17  later  than  such  taxable  year,  in  accordance  with  regula- 

18  tions  prescribed  by  the  Secretary  or  his  delegate,  over — 

19  "  (A)  the  life  of  such  individual  or  the  lives 

20  of  such  individual  and  his  spouse,  or 

21  "  (B)  a  period  not  extending  beyond  the  life 

22  expectancy  of  such  individual  or  the  life  expectancy 

23  of  such  individual  and  his  spouse ; 

24  "  (6)  if  the  individual  foj  whose  benefit  the  account 

25  is  maintained  dies  before  his  entire  interest  has  been 
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1  distributed  to  him,  or  if  distribution  has  been  com- 

2  menced  in  accordance  with  paragraph  (5)  to  his  sur- 

3  viving  spouse  and  such  surviving  spouse  dies  before  the 

4  entire  interest  has  been  distributed  to  such  surviving 

5  spouse,  the  entire  interest  (or  the  remaining  part  of  such 

6  interest  if  distribution  thereof  has  commended)  will, 

7  within  5  years  after  his  death  (or  the  death  of  his  sur- 

8  viving  spouse) ,  be  distributed,  or  applied  to  the  pur- 

9  chase  of  an  immediate  annuity  for  his  beneficiary  or 

10  beneficiaries  (or  the  beneficiary  or  beneficiaries  of  his 

11  surviving  spouse)  which  will  be  payable  for  the  life  of 

12  such  beneficiary  or  beneficiaries  {or  for  a  term  certain 

13  not  extending  beyond  the  life  expectancy  of  such  bene- 

14  ficiary  or  beneficiaries)  and  which  will  be  immediately 

15  distributed  to  such  beneficiary  or  beneficiaries; 

16  "(7)  if  contributions  thereto  may  be  used  for  the 

17  purchase  of  an  annuity  or  similar  contract  issued  by  a 

18  life  insurance  company,  any  refunds  of  premiums  are 

19  applied  within  the  current  taxable  year  or  next  succeed- 

20  ing  taxable  year  toward  the  payment  of  future  premiums 

21  or  the  purchase  of  additional  benefits ;  and 

22  "(8)  in  the  case  of  an  account  to  which  an  em- 

23  ployer  contributes  the  additional  requirements  of  sub- 

24  section  (b)  (3)  are  met. 

25  For  purposes  of  this  title,  a  custodial  account,  annuity  con- 


1505 


8 

1  tract,  or  other  similar  arrangement  shall  be  treated  as  a  trust 

2  constituting  a  qualified  individual  retirement  account  if  such 

3  arrangement  would,  except  for  the  fact  that  it  is  not  a  trust, 

4  constitute  a  qualified  individual  retirement  account  under 

5  this  subsection.  Paragraph  (6)  shall  not  apply  if  distribu- 

6  tion  of  the  interest  of  such  individuals  have  commenced  and 

7  such  distribution  is  for  a  term  certain  over  a  period  permitted 

8  under  paragraph  (5) . 

9  "(b)  Special  Rules.— 

10  "(1)  Excess  contributions— If  all  or  a  por- 

11  tion  of  the  contributions  paid  by  an  individual  during 

12  any  taxable  year  to  a  qualified  individual  retirement 

13  account  are  not  deductible  under  section  219  (other  than 

14  by  reason  of  section  219  (c) ) ,  such  contributions  or 

15  portions  thereof  shall  be  treated  in  the  same  manner  as 

16  an  excess  contribution  within  the  meaning  of  section 

17  401  (e)  (1),  and,  for  this  purpose,  section  401  (e)  (2) 

18  and  (3)   shall  apply  as  if  such  individual  were  an 

19  owner-employee. 

20  "  (2)  Community  property  laws.— This  section 

21  shall  be  applied  without  regard  to  the  community  prop- 

22  erty  laws  of  any  State. 

23  "(3)  Employer  contributions. — An  employer 

24  may  maintain  and  may  contribute  to  qualified  individual 

25  retirement  accounts  for  his  employees  if,  with  respect 
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1  to  each  employee's  account  for  such  employee's  taxable 

2  year — 

3  "  (A)  the  employee  is  not  an  active  participant 

4  in  another  trust  or  plan  of  such  employer  which  is 

5  qualified  under  section  401(a),  404(a)  (2),  or 

6  405(a), 

7  "(B)  the  aggregate  employer  and  employee 

8  contributions  with  respect  to  such  account  do  not 

9  exceed  $1,000, 

10  "(C)  the  interest  of  such  employee  in  such 

11  account  is  nonforfeitable,  and 

12  "  (B)    separate  records  are  maintained  for 

13  employer  and  employee  contributions. 

14  An  account  described  in  this  paragraph  shall  satisfy  the 

15  requirements  of  subsection  (a)  with  respect  to  each  indi- 

16  vidua!  who  participates  and  shall  be  treated  as  such  in- 

17  dividual's  separate  account,  except  that  the  employer 

18  may  pay  reasonable  administrative  expenses.  In  deter- 

19  mining  the  deductibility  of  employer  contributions  sat- 

20  isfying  the  requirements  of  this  paragraph,  the  limita- 

21  tions  under  section  404  shall  not  apply;  however,  any 

22  amount  contributed  by  an  employer  to  such  an  account 
Z\  during  the  employee's  taxable  year  for  whom  the  account 
24  is  maintained  in  excess  of  the  limitation  contained  in  sub- 
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1  paragraph  (C)  shall  not  be  deductible,  but  shall  be  with- 

2  drawn  from  the  account  by  the  employer  before  the  end 

3  of  the  taxable  year  of  the  employer  during  which  it  was 

4  made,  or  carried  over  to  the  succeeding  taxable  year  of 

5  the  employer,  during  which  year  it  shall  be  deductible  to 

6  the  extent  that  a  contribution  during  that  year  of  such 

7  excess  amount  is  deductible.  Contributions  made  by  an 

8  employer  to  such  an  account  shall  be  taxable  to  the 

9  participant  only  as  provided  by  this  section. 

10  "(4)    Transfer  of  account  incident  to 

11  divorce. — The  transfer  of  an  individual's  interest  in  a 

12  qualified  individual  retirement  account  to  his  former 

13  spouse  under  a  divorce  decree  or  under  a  written  instru- 

14  ment  incident  to  such  divorce  shall  be  deemed  not  to  be  a 

15  taxable  transfer  by  such  individual  notwithstanding  any 

16  -  \  other  provision  of  this  subtitle,  and  such  interest  at  the 

17  . .  time,  of  the  transfer  shall  be  deemed  to  be  a  qualified 

18  Individual  retirement  account  of  such  spouse,  and  not 

19  of  such  individual.  The  basis  of  such  account  to  such 

20  spouse  at  such  time  shall  be  deemed  to  be  the  same  as  the 

21  individual's  basis  at  such  time.  Thereafter  such  account 

22  for  purposes  of  this  subtitle  shall  be  treated  as  maintained 

23  for  the  benefit  of  such  spouse. 

24  \  "  (c)  Treatment  as  Qualified  Trust  Benefiting 

25  Owner-Employee. — Solely  for  purposes  of  subchapter  F, 
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1  chapter  44,  and  subtitle  F,  a  qualified  individual  retirement 

2  account  shall  be  treated  as  a  trust  described  in  section  401  (a) 

3  which  is  part  of  a  plan  providing  contributions  or  benefits 

4  for  employees  some  or  all  of  whom  are  owner-employees 

5  (as  defined  in  section  401  (c)  (3)  ) ,  the  individual  for  whose 

6  benefit  such  account  is  maintained  shall  be  treated  as  an 

7  owner-employee  for  whom  such  contributions  or  benefits  are 

8  provided,  and  the  person  holding  the  assets  of  such  qualified 

9  individual  retirement  account  shall  be  treated  as  the  trustee 

10  of  such  trust.  If  section  72  (p)  (2)  (C)  applies  to  a  contri- 

11  bution  to  a  qualified  individual  retirement  account,  chapter 

12  44  shall  not  be  applied  to  such  contribution. 

13  "(d)  Taxability  of  Beneficiary  of  Qualified 

14  Individual  Retirement  Account  — 

15  "(1)  In  general— Except  as  provided  in  para- 

16  graphs  ( 2 )  and  ( 3 ) ,  the  amount  actually  paid,  dis- 

17  tributed,  or  made  available  to  any  payee  or  distributee 

18  by  a  qualified  individual  retirement  account  shall  be 

19  taxable  to  him  in  the  year  in  which  actually  paid  or 

20  distributed  under  section  72  (relating  to  annuities) . 

21  "(2)  Recontributed  amounts— Amounts  paid 

22  or  distributed  by  a  qualified  individual  retirement  ac- 

23  count   (except  amounts  distributed  pursuant  to  provi- 

24  sions  of  the  governing  instrument)   and  meeting  the 

25  requirements  of  subsection  (a)  (5)  )  shall  not  be  includ- 
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1  ible  in  gross  income  in  the  year  paid  or  distributed  to 

2  the  extent  that  such  amounts  are  not  subject  to  the  tax 

3  imposed  by  section  72  (p)  (3)  by  reason  of  the  applica- 

4  tion  of  section  72  (p)  (2)  (C) . 

5  ' ' ( 3 )  Applicability  of  section  7  2  ( m ) . — Under 

6  regulations  prescribed  by  the  Secretary  or  his  delegate, 

7  an  individual  who  establishes  a  qualified  individual  re- 

8  tirement  account  shall  be  treated  as  an  employee  who  is 

9  an  owner-employee  for  purposes  of  applying  paragraphs 

10  (2)  and  (4)   of  section  72  (m)    (relating  to  special 

11  rules  applicable  to  employee  annuities  and  distributions 

12  under  employee  plans) . 

13  "  (e)  Tkeatment  of  Nonqualified  oe  Nonexempt 

14  Account. — If  for  the  preceding  taxable  year  of  a  trust  it 

15  was  described  in  subsection  (a)  and  was  exempt  from  tax 

16  under  section  501  (a)  and  if  for  the  taxable  year  such  trust 

17  is  not  exempt  from  tax  under  section  501(a),  the  fair 

18  market  value  of  the  account  at  the  beginning  of  the  tax- 

19  able  (yeaiv  reduced  by  any  contributions  of  the  individual 

20  who  established  such  account  which  were  not  deductible 

21  under  section  219  (other  than  by  reason  of  section  219  (c) ) , 

22  shall  be  included  in  the  gross  income  of  the  individual  who 

23  established  such  account  or  his  beneficiary  as  if  the  assets 

24  of  the  trust  had  been  distributed  to  him  on  the  first  day  of 

25  the  taxable  year. 
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1 


(f)  Special  Rule —Solely  for  the  purpose  of  deter- 


2  mining  whether  section  72  (p)  (2)  (C)  applies  to  a  contribu- 

3  tion  under  subsection  (a)  (2)  or  to  an  amount  paid  or  dis- 

4  tributed  under  subsection  (d)  (2),  the  requirement  of  sec- 

5  tion  72  (p)  (1)  that  the  amount  paid  or  distributed  be  re- 
ft' ceived  before  age  59i  shall  not  apply. 

7         "  (g)  Cross  References. — 

"(1)  For  excise  tax  on  a  qualified  individual  retirement 
account,  see  section  4960. 

"(2)  For  additional  tax  on  certain  distributions  from 
a  qualified  individual  retirement  account,  see  section 
72(p)." 

3-        (c)    Treatment  of  Distributions  From  Indi- 
ct vidual  Retirement  Accounts. — Section  72  (relating  to 
"L0    annuities)  is  amended — 


(1)  by  striking  out  subsection  (m)  (1) , 

(2)  by  inserting  after  "section  401  (c)  (1)  "  in  sub- 
section (in)  (2)      or  under  section  219", 


14 


17 


(4)  by  striking  out  at  the  end  of  subsection  (m) 
(3)  (A)  (ii)  "participant."  and  inserting  in  lieu  thereof 


20 


21 


IS 


L9 


"participant,  or", 

(5)  by  inserting  after  subsection  (m)  (3)  (A)  (ii) 
the  following  new  clause — 

"(iii)   purchased  by  a  trust  described  in 
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1  section  408  (a)  which  is  exempt  from  tax  under 

2  section  501  (a) .", 

3  (6)  by  striking  out  subsection  (m)  (3)  (B)  and 

4  inserting  in  lieu  thereof : 

5  "(B)  Any  contribution  to  a  plan  described  in 

6  subparagraph  (A)  (i)  or  a  trust  described  in  sub- 

7  paragraph  (A)  (ii)  or  (iii),  which  is  allowed  as  a 

8  deduction  under  section  404  or  section  219,  and  any 

9  income  of  a  trust  described  in  subparagraph  (A) 

10  (ii)  or  (iii),  which  is  determined  in  accordance 

11  with  regulations  prescribed  by  the  Secretary  or  his 

12  delegate  to  have  been  applied  to  purchase  the  life 

13  insurance  protection  under  a  contract  described  in 

14  subparagraph  ( A ) ,  is  includible  in  the  gross  income 

15  of  the  participant  for  the  taxable  year  when  so 

16  applied.", 

17  (7)  by  inserting  after  "501  (a)  "  in  subsection  (m) 

18  (4)  (A)  ",  a  trust  described  in  section  408(a)  which 

19  is  exempt  from  tax  under  section  501  (a) ,", 

20  (8)  by  inserting  after  "501  (a)  "  in  subsection  (m) 

21  (4)  (B)       a  trust  described  in  section  408(a)  which 

22  is  exempt  from  tax  under  section  501  (a) ,",  and 

23  (9)  by  redesignating  subsection  (p)  as  (q)  and 

24  inserting  after  subsection  (o)  the  following  new  sub- 

25  section : 
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1  "(p)  Treatment  of  Certain  Premature  Distri- 

2  butions .— 

3  "  ( l )  Application  of  subsection. — This  sub- 
1  section  shall  apply  to  amounts  paid  or  distributed  by 

5  a  qualified  individual  retirement  account  described  in 

6  section  408(a)  which  is  exempt  from  tax  under  sec- 

7  tion  501  (a),  which  are  includible  in  the  gross  income 

8  of  the  distributee  or  payee  and  which  are  received  by 

9  him  before  the  individual  for  whose  benefit  such  account 

10  is  maintained  attains  the  age  of  59^  years. 

11  "(2)  Limitations. — This  subsection  shall  not  ap- 

12  ply  to  an  amount  described  in  paragraph  ( 1 )  — 

13  "(A)  Paid  or  distributed  to  such  individual  on 

14  account  of  his  becoming  disabled  within  the  mean- 

1 5  ing  of  subsection  ( m )  ( 7 ) , 

1L>  "(B)  includible  in  gross  income  under  "section 

17  72  (m)  (3)  (B) ,  or 

18  "(C)  paid  or  distributed  by  a  qualified  indi- 

19  vidual  retirement  account  to  the  individual  for  whose 

20  benefit  such  account  is  maintained  if,  within  60  days 

21  after  receipt,  such  amount  is  contributed  in  full  to 

22  another  qualified  individual  retirement  account  for 

23  such  individual's  benefit. 

24  Subparagraph  (C)  shall  not  apply  to  an  amount  de- 

25  scribed  in  paragraph  ( 1 )  which  is  paid  or  distributed 
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1  to  an  individual  with  respect  to  whom  such  subpara- 

2  graph  applied  at  any  time  during  the  preceding  36- 

3  month  period,  nor  shall  it  apply  unless  the  same  property 

4  (other  than  money)  received  in  such  payment  or  dis- 

5  tribution  is  contributed  to  such  other  qualified  individual 

6  retirement  account  for  such  individual's  benefit. 

7  "  (3)  Amount  of  penalty. — If  an  individual  is 

8  required  to  include  in  gross  income  for  the  taxable  year 

9  an  amount  to  which  this  subsection  applies,  there  shall 

10  be  imposed,  in  addition  to  any  other  tax  imposed  by  this 

11  chapter,  a  tax  for  such  taxable  year  equal  to  30  percent 

12  of  such  amount.  The  tax  imposed  under  this  paragraph 

13  shall  not  be  reduced  by  any  credit  under  part  IV  of  sub- 
1^  chapter  A  and  shall  not  be  treated  as  a  tax  imposed  by 
*5  this  chapter  for  purposes  of  section  56.". 

16  ( d )  j  Excise  Tax  on  Excessive  Accumulations  .— 

1?  Subtitle  D   ( relating  •  to:  miscellaneous   excise  taxes)  is 

^  amended  by  adding  at  the  end  thereof  the  following  new 

^  chapter : 

20  i     "CHAPTER  43.— RETIREMENT  PLANS 

"Sec.  4900.  Excise  tax  on  individual  retirement  accounts. 

21  "SEC.  4960.  EXCISE   TAX   QN   INDIVIDUAL  RETIREMENT 

22  ACCOUNTS. 

23  "  (a). ^  Imposition  of  Tax— There  is  hereby  imposed 

24  for  each  taxable  year  on  the  assets  of  a  qualified  individual  re- 
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1  tirement  account  described  in  section  408  (a)  which  is  exempt 

2  from  tax  under  section  501  (a)  a  tax  equal  to  10  percent 

3  of  an  amount  which  bears  the  same  ratio  to  the  fair  market 

4  value  of  the  total  assets  in  such  account  at  the  beginning 

5  of  the  taxable  year  as — 

6  "  ( 1 )  the  minimum  amount  required  to  be  distributed 

7  during  such  year  under  section  408(a)  (5)  or  (6) 
g  (whichever  applies),  reduced  (but  not  below  zero) 
9  by  the  total  amount  actually  distributed  during  such  year 

10  by  the  account  to  the  individual  for  whose  benefit  such 

H  account  is  maintained  or  his  beneficiary,  bears  to — 

12  "  (2)  the  minimum  amount  required  to  be  distributed 

12  during  such  year  under  section  408(a)    (5)  or  (6) 

14  (whichever  applies) . 

15  "(b)  When  Applicable. — The  tax  imposed  by  this 

16  section  shall  apply  only  for  taxable  years  beginning  after 

17  the  taxable  year  in  which  the  individual  who  established 

18  such  account  attains  the  age  of  70|  years. 

19  "  (c)  Rules. — For  purposes  of  this  section,  the  min- 

20  imum  amount  required  to  be  distributed  during  a  year  under 

21  section  408(a)   (5)  or  (6)  shall  be  determined  under  reg- 

22  illations  prescribed  by  the  Secretary  or  his  delegate.  In  the 

23  case  of  an  account  described  in  section  408(a)  (8)  the  tax 

24  shall  be  computed  only  with  respect  to  each  individual  In 


1515 


18 

1  such  account.  A  bond  described  in  section  409,  with  respect 

2  to  which  a  deduction  was  claimed  under  section  219,  shall 

3  be  treated,  for  purposes  of  this  section,  as  a  qualified  indi- 

4  vidual  retirement  account."  t 

5  (e)  Limitation  on  Application  of  Sections  402 

6  (a)  and  403  (a)  in  the  Case  of  Certain  Contribu- 

7  tions. — Subpart  A  of  Part  I  of  sul>chapter  D  of  chapter  1 

8  (relating  to  general  rules)  is  amended  as  follows: 

9  (1)  Amendment  of  Section  402.— Section  402 

10  (a)    (relating  to  taxability  of  beneficiary  of  exempt 

11  trust)  is  amended — 

12  (A)  by  striking  out  in  the  first  sentence  of 

13  paragraph   (1)   "and   (4)"  and  inserting  in  lieu 

14  thereof  ",  (4),  and  (6)",  and 

15  (B)  by  inserting  after  paragraph  (5)  the  fol- 

16  lowing  new  paragraph — 

17  "(6)  Individual  retirement  accounts— In 

18  the  case  of  an  employees'  trust  described  in  section  401 

19  (a),  which  is  exempt  from  tax  under  section  501  (a), 

20  if  the  total  distributions  payable  with  respect  to  any 

21  employee  are  paid  to  him  within  1  taxable  year  of  the 

22  employee  (during  which  he  is  not  at  any  time  59^  years 

23  of  age  or  older)  on  account  of  his  separation  from  the 

24  service  other  than  by  reason  of  his  death,  the  amount  of 

25  such  distribution,  to  the  extent  such  distribution  would  be 
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1  includible  in  gross  income  but  for  the  provisions  of  this 

2  paragraph,  shall  not  be  includible  in  gross  income  in  the 

3  year  paid  if,  no  later  than  the  60th  day  after  the  close  of 

4  the  taxable  year  in  which  such  amount  was  paid  to  him, 

5  such  otherwise  includible  amount  is  contributed  by  him 

6  in  full  to  one  or  more  qualified  individual  retirement 

7  accounts  described  in  section  408(a).  This  paragraph 

8  shall  not  apply  unless  the  same  property  (other  than 

9  money)  received  in  the  total  distribution  is  Contributed. 

10  (2)    Amendment   of   section   403. — Section 

11  403  (a)  is  amended — 

12  (A)  by  striking  out  in  the  first  sentence  of 

13  paragraph  (1)  "paragraph  ( 2 )"  and  inserting  in 

14  lieu  thereof  "paragraphs  (2),  and  (4)",  and 

15  (B)  by  inserting  after  paragraph  (3)  the  fol- 

16  lowing  new  paragraph — 

17  "  (4)  Individual  retirement  accounts.— If-- 

18  "(A)  an  annuity  contract  is  purchased  by  an 

19  employer  for  an  employee  under  a  plan  described 

20  in  paragraph  (1)  ; 

21  "(B)  such  plan  requires  that  refunds  of  coii- 

22  tributions  with  respect  to  annuity  contracts  pur- 

23  chased  under  such  plan  be  used  to  reduce  subsequent 

24  premiums  on  the  contracts  under  the  plan;  and 

25  "  (C)  the  total  amounts  payable  by  reason  of 
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1  an  employee's  separation  from  the  service  other 

2  than  by  reason  of  death  are  paid  to  the  employee 

3  within  one  taxable  year  of  the  employee  (during 

4  which  he  is  not  at  any  time  594-  years  of  age  or 

5  older), 

q  then  the  amount  of  such  payments,  to  the  extent  such 

7  amounts  would  be  includible  in  gross  income  but  for  the 

8  provisions  of  this  paragraph,  shall  not  be  includible  in 

9  gross  income  in  the  year  paid  if,  no  later  than  the  60th 
10  day  after  the  close  of  the  taxable  year  in  which  such 
H  amounts  are  paid  to  him,  such  otherwise  includible 

12  amounts  are  contributed  by  him  in  full  to  one  or  more 

13  qualified  individual  retirement  accounts  described  in  sec- 

14  tion  408(a).  This  paragraph  shall  not  apply  unless 

15  the  same  property  (other  than  money)  received  in  such 

16  payments  is  contributed.  The  Secretary  or  his  delegate 

17  shall  prescribe  such  regulations  as  he  may  deem  neces- 

18  sary  to  carry  out  the  purposes  of  this  paragraph." 

19  (f)   Individual  Retirement  Bond  Purchase. — 

20  Subpart  A  of  Part  I  of  subchapter  D  of  chapter  1  (relating 

21  to  general  rules )  is  amended  by  adding  at  the  end  thereof  the 

22  following  new  section: 

23  "SEC.  409.  INDIVIDUAL  RETIREMENT  BOND  PURCHASES. 

24  "(a)  Requirement  for  Qualification.— An  indi- 

25  vidual's  purchase  of  United  States  bonds  described  in  sub- 
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1  section   (b)   shall  constitute  a  qualified  individual  retire- 

2  ment  bond  purchase  under  this  section  if  contributions  (not 

3  in  excess  of  an  amount  determined  under  section  219)  are 

4  used  solely  to  purchase  for  the  individual  or  his  beneficiaries 

5  United  States  bonds  described  in  subsection  (b) . 


6  "  (b)  Bonds  to  Which  Applicable.— 

7  (1)  Characteristics  of  bonds— This  section 

8  shall  apply  to  a  bond  issued  under  the  Second  Liberty 

9  Bond  Act,  as  amended,  which  by  its  terms,  or  by  regula- 

10  tions  prescribed  by  the  Secretary  under  such  Act — 

11  "(A)  provides  for  payment  of  interest,  or  in- 

12  vestment  yield,  only  upon  redemption ; 

13  "  (B)  provides  that  no  interest,  or  investment 

14  yield,  is  payable  if  the  bond  is  redeemed  within  12 

15  months  after  its  issuance ; 

16  "  (C)  provides  that  it  ceases  to  bear  interest,  or 

17  provide  investment  yield,  on  the  earlier  of — 

18  (i)  the  date  on  which  the  individual  in 

19  whose  name  it  is  purchased  attains  the  age  of 

20  70|  years;  or 

21  "(ii)  five  years  after  the  date  on  which 

22  such  individual  dies,  but  not  later  than  the  date 
28  on  which  he  would  have  attained  age  70-j-  had 
24  he  lived; 
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1  "  (D)  may  be  purchased  only  in  the  name  of  an 

2  individual  described  in  subsection  (a)  ; 

3  "  (E)  may  be  redeemed  before  the  death  of  the 

4  individual  in  whose  name  it  is  purchased  only  if 

5  such  individual — 

6  "  (i)  has  attained  the  age  of  59^  years, 

7  "(ii)   has  become  disabled    (within  the 

8  meaning  of  section  72  (m)  (7)  ) ,  or 

.9  "  (iii)  redeems  the  bond  within  12  months 

10  after  its  issuance ;  and 

11  "(F)  is  not  transferable. 

12  "  (d)  Taxability  of  Holder  of  Qualified  Indi- 

13  vidual  Retirement  Bonds  — 

14  "  ( 1 )  Gross  income  not  to  include  bonds  at 

15  time  of  distribution. — For  purposes  of  this  chapter, 
l§  in  the  case  of  an  individual  purchasing  a  bond  described 

17  in  subsection  (b) ,  gross  income  does  not  include  any 

18  amount  attributable  to  the  receipt  of  such  bond.  Upon 

19  redemption  of  such  bond,  the  proceeds  shall  be  subject  to 

20  taxation  under  this  chapter,  but  the  provisions  of  section 

21  72  (relating  to  annuities,  etc.) ,  section  402  (relating  to 

22  taxability  of  beneficiary  of  employee's  trust ) ,  and  section 

23  1232  (relating  to  bonds  and  other  evidences  of  indebted- 

24  ness)  shall  not  apply. 

25  "  (2)  Basis. — The  basis  of  any  bond  received  by  an 

25-028  O  -  76  -  vol.  1  -  99 
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1  individual  under  a  qualified  individual  retirement  bond 

2  purchase  shall  be  zero. 

3  "(3)  Bonds  deemed  redeemed— For  purposes 

4  of  paragraph  ( 1 ) ,  the  proceeds  of  a  bond  described  in 

5  subsection  (b)  shall  be  includible  in  gross  income  no  later 

6  than  the  taxable  year  in  which  the  individual  attains  the 

7  age  of  70J  years.". 

8  (g)  Conforming  Amendments.— 

9  (1)   Retirement  income1.— Section  37(c)  (1) 

10  (defining  retirement  income)  is  amended — 

11  (A)  by  striking  out  subparagraph  (A)  and 

12  inserting  in  lieli  thereof  the  following  new  sub- 

13  paragraph : 

14  "(A)  pensions  and  annuities  including — 

15  "  (i)  in  the  case  of  an  individual  who  is,  or 

16  has  been,  an  employee  within  the  meaning  of 

17  section  401(c)  (1)  ,  a  distribution  by  a  trust 

18  described  in  section  401  (a)  which  is  exempt 

19  from  tax  under  section  501  (a)  to  the  extent 

20  such  distribution  was  not  subject  to  the  tax  im- 

21  posed  by  section  72  (p)  (3) ,  and 

22  "(ii)  a  distribution  from  a  qualified  indi- 

23  vidua!  retirement  account  described  in  section 

24  408  (a)  which  is  exempt  from  tax  Under  sec- 

25  tion  501  (a)  to  the  extent  such  distribution  was 
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.1;  not  subject  to  the  tax  imposed  by  section  72 

2  (P)(3),". 

3  (B)  by  striking  out  subparagraph  (E) 
;4  and  inserting  in  lieu  thereof  the  following  new 

5  subparagraphs: 

6  "(E)  bonds  described  in  section  405  (b)  which 

7  are  received — 

8  "(i)  under  a  qualified  bond  purchase  plan 

9  described  in  section  405  (a) , 

10  "(ii)  in  a  distribution  from  a  trust  de- 
ll scribed  in  section  401(a)   which  is  exempt 

12  from  tax  under  section  501  (a) ,  or 

13  "  (iii)  from  a  qualified  individual  retire- 

14  ment  account  described  in'  section  408(a) 

15  which  is  exempt  from  tax  under  section  501 

16  (a) ,  or 

17  "  (F)  bonds  described  in  section  409  (a) ,  or". 

18  (2)  Adjusted  gross  income.— Section  62  (re- 

19  lating  to  definition  of  adjusted  gross  income)  (as 

20  amended  by  section  702  (d)  (2)  of  this  Act)  is  amended 

21  by  inserting  after  paragraph   ( 8 )   the  following  new 

22  paragraph : 

23  "(9)  Individual   retirement   savings. — The 

24  deduction  allowed  by  section  219." 

25  (3)  Basis  for  assets  held  for  qualified 
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1  pension  plan  conteacts. — Section  801  (g)  (7)  (re- 

2  lating  to  basis  of  assets  held  for  qualified  pension  plan 

3  contracts)  is  amended  by  striking  out  "or  (D)"  and 

4  inserting  in  lieu  thereof  "  (D) ,  or  (E)  ". 

5  (4)  Pension  plan  reserves—  Section  805(d) 

6  (1)   (relating  to  definition  of  pension  plan  reserves)  is 

7  amended  by  striking  out  "or"  at  the  end  of  subpara- 

8  graph  (C),  by  striking  out  "foregoing."  at  the  end  of 

9  subparagraph  (D)  and  inserting  in  lieu  thereof  "fore- 

10  going ;  or",  and  by  adding  at  the  end  thereof  the  follow- 

11  ing  new  subparagraph : 

12  "(E)  purchased  under  contracts  entered  into 

13  with  trusts  which  (as  of  the  time  the  contracts  were 

14  entered  into)  were  deemed  to  be  qualified  individual 

15  retirement  accounts  described  in  section  408  (a) 

16  which  are  exempt  from  tax  under  section  501  (a) ." 

17  (5)  Averagable  income— Paragraph    (2)  (A) 

18  of  section  1302  (a)  (relating  to  definition  of  averagable 

19  income)  is  amended  by  inserting  "or  72  (p)  (3)"  after 

20  "section  72  (m)  (5) ". 

21  (6)  Earned  income.— Section  1348(b)  (1)  (re- 

22  lating  to  definition  of  earned  income)  is  amended  by 

23  inserting  ",  72  (p)  (3)"  after  "72  (a)". 

24  (h)  Clerical  Amendments. — 
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1  ( 1 )  The  table  of  sections  for  part  VII  of  subchapter 

2  B  of  chapter  1  is  amended  by  striking  out  the  item  re- 

3  lating  to  section  219  and  inserting  in  lieu  thereof  the 

4  following: 

"Sec.  219.  Retirement  savings. 
"Sec.  220.  Cross  references." 

5  (2)  The  table  of  sections  for  subpart  A  of  part  I 

6  of  subchapter  D  of  chapter  1  is  amended  by  adding  at 

7  the  end  thereof  the  following  new  item: 

"Sec.  408.  Individual  retirement  accounts." 

8  ('3)  The  table  of  sections  for  subpart  A  (designated 

9  as  such  by  section  201  (c)  of  this  Act)  of  part  I  of  sub- 

10  chapter  D  is  amended  by  adding  at  the  end  thereof  the 

11  following  new  item: 

"Sec.  409.  Qualified  individual  bond  purchases.". 

12  (4)  The  table  of  chapters  of  subtitle  D  is  amended 

13  by  adding  at  the  end  thereof  the  following  new  item : 

"Chapter  43.  Retirement  plans.". 

14  (i)  Effective  Date. — The  amendments  made  by  this 

15  section  shall  apply  to  taxable  years  beginning  after  December 

16  31,  1973. 

17  SEC.  702.  CERTAIN  PLANS. 

18  (a)  Certain  Defined  Benefit  Plans. — Section  401 

19  (relating  to  qualified  pension,  etc.  plans)  is  amended — 

20  (1)  by  inserting  at  the  end  of  subsection  (a)  the 

21  following  new  paragraphs : 
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1  "(12)  In  the  case  of  a  trust  which  is  a  part  of  a 

2  defined  benefit  plan,  the  plan  of  which  such  trust  is  a 

3  part  satisfies  the  requirements  of  subsections  (j)  and 

4  (k). 

5  "(13)  A  trust  forming  part  of  a  plan  which  pro- 

6  vides  contributions  or  benefits  for  employees,  some  or 

7  all  of  whom  are  proprietary  employees,  shall  constitute 

8  a  qualified  trust  under  this  section  only  if  the  require- 

9  ments  of  section  412  are  satisfied.", 

10  (2)  by  striking  out  the  first  sentence  of  subsection 

11  (d)  (1)   and  inserting  in  lieu  thereof  the  following: 

12  "In  the  case  of  a  trust  which  is  created  on  or  after 

13  the  date  of  the  enactment  of  this  subsection,  or  which 

14  was  created  before  such  date  but  is  not  exempt  from 

15  tax  under  section  501  (a)  as  an  organization  described  in 

16  subsection  (a)  on  the  day  before  such  date,  the  assets 

17  thereof  are  held  by  a  bank  or  other  person  who  demon- 

18  strates  to  the  satisfaction  of  the  Secretary  or  his  delegate 

19  that  the  manner  in  which  he  will  hold  such  assets  will  be 

20  consistent  with  the  requirements  of  this  section.  Notwith- 

21  standing  the  requirements  of  the  preceding  sentence,  a 

22  person  (including  the  employer)  other  than  the  trustee 

23  or  custodian  so  holding  plan  assets  may  be  granted, 

24  under  the  trust  instrument,  the  power  to  control  the 

25  investment  of  the  trust  funds  cither  by  directing  invest- 
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merits  (including  reinvestments,  disposals,  and  ex- 
changes) or  by  disapproving  proposed  investments  (in- 
cluding reinvestments,  disposals,  or  exchanges) .",  and 
(3)  by  redesignating  subsection  (j)  as  (1)  and  in- 
serting after  subsection  (i)  the  following  new  sub- 
sections : 

"(j)  Certain  Defined  Benefit  Plans. — 

"  (1 )  General  rules —A  trust  which  is  a  part  of 
a  defined  benefit  plan  which  provides  benefits  for  em- 
ployees, some  or  all  of  whom  are  employees  within  the 
meaning  of  subsection  (c)  (1)  or  proprietary  employees 
within  the  meaning  of  section  412(b)  (1),  shall  not 
constitute  a  qualified  trust  under  this  section  unless  the 
plan  of  which  such  trust  is  a  part  provides  that  the 
basic  benefit  accruing  for  each  separate  plan  year  of 
participation  by  such  an  employee  shall  not  exceed  the 
product  of  the  compensation  of  such  employee  under  the 
plan  for  such  year  (not  in  excess  of  $50,000)  and  the 
percentage  shown  on  the  following  table  corresponding 
to  his  age  at  the  time  his  current  period  of  participation 
began : 

'Age  attained  at  participation — 


30  or  less   6.  5 

35   5.4 

40   4.4 

45   3.6 

50  L-Lu   3.0 

55  ,   2.  5 

60  or  over   2.0 
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1  For  purposes  of  this  subsection,  the  term  'basic  benefit' 

2  means  a  benefit  in  the  form  of  a  straight  life  annuity 

3  commencing  at  the  later  of  age  65,  or  5  years  from  the 

4  time  the  participant's  current  period  of  participation 

5  began,  under  a  plan  which  provides  no  ancillary  benefits 
5  and  to  which  employees  do  not  contribute.  The  Secretary 
7  or  his  delegate  shall  prescribe  regulations  under  which 
g  the  percentages  shown  on  such  table  shall  be  adjusted 
9  for  plans  which  do  not  meet  the  conditions  described  in 

10  the  preceding  sentence  and  under  which  percentages  for 

H  ages  between  those  shown  on  the  table  shall  be  deter- 

12  mined.  After  December  31,  1977,  the  Secretary  or  his 

13  delegate  may,  by  regulations,  prescribe  revised  percent- 

14  ages  to  be  used  in  lieu  of  the  percentages  shown  in  the 

15  table  provided  by  this  subsection.  Such  percentages  shall 

16  be  revised  by  the  Secretary  or  his  delegate  on  the  basis  of 

17  changes  in  prevailing  interest  and  mortality  rates  occur- 

18  ring  after  1973. 

19  "  ( 2 )  Alternative  limitation  for  proprietary 

20  employees. — Notwithstanding  the  provisions  of  para- 

21  graph  (1),  a  qualified  plan  (other  than  a  plan  which 

22  provides  benefits  for  an  employee  of  an  electing  small 

23  business  corporation  as  defined  in  section  1371)  may 

24  provide  for  a  basic  benefit  on  behalf  of  an  individual  who 

25  is  a  proprietary  employee  (within  the  meaning  of  sec- 
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1  tion  412(b)  (1)  )  which  does  not  exceed  75  percent  of 

2  the  participant's  average  high  3-year  compensation  from 

3  the  employer.  This  amount  shall  be  amortized  in  equal 

4  payments  over  the  remaining  future  service  of  each  such 

5  proprietary  employee  or  over  10  years  whichever  is 

6  the  longer.  Average  high  3-year  compensation  from 

7  the  employer  is  the  amount  includible  in  the  gross  income 

8  of  the  participant  (determined  without  regard  to  section 

9  911)  for  the  period  of  3  actual  consecutive  taxable  years 

10  (or  if  he  has  been  an  employee  for  less  than  3  years,  the 

11  number  of  years  he  has  been  an  employee)  of  the  partic- 
le ipant  for  which  his  compensation  from  the  employer  is 

13  the  greatest  but  not  in  excess  of  the  first  $100,000  per 

14  year.  Where  contributions  are  made  under  a  plan  for  a 

15  proprietary  employee  who  was  a  participant  for  a  period 

16  of  less  than  10  years,  the  basic  benefit  which  may  be 

17  provided  under  the  plan  (under  this  paragraph)  shall 

18  be  reduced  ratably. 

19  "(3)  Aggregation  of  plans. — For  purposes  of 

20  this  subsection — 

21  "  (A)  Defined  benefit  plans. — If  a  defined 

22  benefit  plan  provides  benefits  for  an  owner-employee 

23  of  a  trade  or  business  who  controls,  or  for  two  or 

24  more  owner-employees  who  together  control,  one  or 

25  more  other  trades  or  businesses,  that  defined  benefit 
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1  plan  and  all  defined 'benefit  plans  established  with  re- 

2  spect  to  such  other  trades  or  businesses  shall  be  con- 

3  sidered  as  a  single  plan. 

4  "(B)  Defined  contribution  plans. — If  a 

5  defined  contribution  plan  provides  for  contributions 

6  from  an  owner-employee  of  a  trade  or  business  who 

7  controls,  or  for  two  or  more  owner-employees  who 

8  together  control,  one  or  more  other  trades  or  busi- 

9  nesses,  that  defined  contribution  plan  and  all  defined 

10  contribution  plans  established  with  respect  to  such 

11  other  trades  or  businesses  shall  be  considered  as  a 

12  single  plan. 

13  "(C)  Rules. — For  purposes  of  this  paragraph, 

14  the  term  'owner-employee'  also  includes  an  individ- 

15  ual  who  is  a  proprietary  employee  (as  defined  in 

16  section  412(b)  (1)),  and  the  terms  'control'  and 

17  'controls'  have  the  same  meaning  as  they  have  in 

18  subsection  (d)  (9).  An  owner-employee  who  is  a 

19  participant  in  both  types  of  plans  (described  in  sub- 

20  paragraphs  (A)  and  (B)  )  shall  be  treated,  under 

21  regulations  prescribed  by  the  Secretary  or  his  dele- 

22  gate,  as  if  he  were  a  participant  in  only  one  such 

23  type  of  plan. 

24  "  (4)  Reduction  of  benefits— In  the  case  of  an 

25  owner-employee  or  proprietary  employee  who  is  covered 
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1  by  a  defined  benefit  plan  to  which  this  subsection  ap- 

2  plies,  as  well  as  a  defined  contribution  plan,  if  for  a 

3  taxable  year  a  deduction  is  allowable  under  section  404 

4  (a)  (9)  for  a  contribution  with  respect  to  such  owner- 

5  employee,  then  for  the  plan  year  of  a  defined  benefit  plan 

6  ending  with  or  within  such  taxable  year,  in  applying 

7  this  subsection  the  percentage  determined  under  para- 

8  graph  (1)  shall  be  the  percentage  determined  under 

9  such  paragraph   (without  regard  to  this  paragraph) 
10  multiplied  by  the  excess  of  1  over  a  fraction — 

H  "  (A)  the  numerator  of  which  is  the  amount 

12  so  allowable  under  section  404  (a)  (9) ,  and 

13  "(B)  the  denominator  of  which  is  the  limita- 

14  tion  determined  under  section  404  (a)  (9)  with  re- 

15  spect  to  such  individual. 

16  "(5)  Special  rules— Section  404(e)  (relating- 

17  to  special  limitations  for  self-employed  individuals) 

18  shall  not  apply  to  a  trust  to  which  this  subsection  applies. 

19  "  (k)  Limitation  on  Benefits  Under  Defined 


20  Benefit  Plan. — A  trust  which  is  a  part  of  a  defined  ben- 

21  efit  plan  shall  not  constitute  a  qualified  trust  under  this 

22  section  if,  under  the  plan  of  which  such  trust  is  a  part,  the 

23  benefit  under  the  plan,  together  with  the  benefits  under  all 

24  other  defined  benefit  plans  (whether  or  not  terminated)  of 

25  the  employer,  exceeds  100  percent  of  the  participant's  av- 
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1  erage  compensation  from  the  employer  which  is  includible 

2  in  the  gross  income  of  the  participant  (determined  without 

3  regard  to  section  911)  for  the  period  of  3  consecutive  taxable 

4  years  of  the  participant  for  which  his  compensation  from  the 

5  employer  is  the  greatest.  For  purposes  of  this  subsection,  if 

6  the  benefits  provided  under  a  pension  plan  are  not  in  the 

7  form  of  a  straight  life  annuity  commencing  at  age  65  ad- 

8  justed  for  fluctuations  in  the  cost  of  living  under  a  plan  to 

9  which  employees  do  not  contribute,  which  provides  no 

10  ancillary  benefits,  the.  100  percent  limit  provided  by  the 

11  preceding  sentence  shall  be  adjusted,  in  accordance  with 

12  regulations  prescribed  by  the  Secretary  or  his  delegate  to 

13  reflect  such  other  form.  In  the  case  of  a  participant  in  a 

14  defined  benefit  plan  who  is  also  a  participant  in  a  money 

15  purchase  pension  plan  with  respect  to  the  same  employment, 

16  the  limitation  determined  under  this  subsection  shall  be  the 

17  100  percent  limitation  (as  adjusted  pursuant  to  the  preceding 

18  sentence) ,  multiplied  by  the  excess  of  one  over  a  fraction — 

19  (1)  the  numerator  of  which  is  the  percentage  of 

20  compensation  contributed  under  the  money  purchase 

21  pension  plan  (but  not  greater  than  20),  and 

22  "  (2)  the  denominator  of  which  is  20. 

23  The  percentage  limitation  applicable  to  an  employee  wjio 

24  has  been  an  active  participant  in  the  plan  for  fewer  than  10 
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1  full  plan  years  shall  be  the  percentage  limitation  otherwise 

2  determined  under  this  subsection,  multiplied  by  a  fraction, 

3  the  numerator  of  which  is  the  number  of  such  full  years  and 

4  the  denominator  of  which  is  10." 

5  (3)  by  striking  out,  at  the  end  of  subsection  (d) 

6  (9)  (B)  (i)  "or",  by  striking  out  at  the  end  of  subsec- 

7  tion  (d)  (9)  (B)  (ii)  "partnership."  and  inserting  in 
g  lieu  thereof  "partnership,  or",  and  by  inserting  after 
9  subsection  (d)  (9)  (B)  (ii)  the  following  new  clause: 


10  "  (iii)  in  the  case  of  a  corporation,  own, 

H  or  are  considered  as  owning,  within  the  mean- 

12  hig  of  section  1563  (e) ,  stock  possessing  50  per- 

13  cent  or  more  of  the  total  combined  voting  power 

14  of  all  classes  of  stock  entitled  to  vote  or  50  per- 

15  cent  or  more  of  the  total  value  of  shares  of 

16  stock  of  the  corporation." 

17  (b)  Plans  of  Proprietary  Employees— Subpart 


18  B  of  part  I  of  subchapter  D  of  chapter  1  (relating  to  special 

19  rules) ,  as  added  by  section  201  and  amended  by  section  221, 

20  is  amended  by  inserting  at  the  end  thereof  the  following 

21  new  section: 

22  "SEC.  412.  PLAN  OF  PROPRIETARY  EMPLOYEE. 

23  "  (a)  General  Rule —In  the  case  of  a  plan  which 

24  provides  contributions  or  benefits  for  employees  some  or  all 


1532 


35 

1  of  whom  are  proprietary  employees  (as  defined  by  subsec- 

2  tion  (c)  )  — 

3  "  ( 1 )  a  trust  which  is  a  part  of  such  plan  shall  not 

4  constitute  a  qualified  trust  under  section  401  (a)  unless 

5  the  plan  satisfies  the  requirements  of  section  401  (a)  (9) , 

6  "  (2)  the  provisions  of  sections  72  (m)  (4) ,  72  (n) , 

7  101  (b)  (3) ,  and  404  (e)  shall  apply,  and 

8  "(3)  paragraph  (5)  of  section  401  (d)  (without 

9  regard  to  subparagraph  (c) )  and  section  401  (e)  (with- 

10  out  regard  to  paragraph  (2)  (E) )  shall  apply  if  such 

11  plan  is  not  a  defined  benefit  plan  but  excess  contributions 

12  shall  be  repaid  to  the  proprietary  employee  on  whose 

13  behalf  they  were  made. 

14  For  purposes  of  paragraph  ( 1 ) ,  the  compensation  of  a  pro- 

15  prietary  employee  taken  into  account  shall  not  exceed  $100,- 

16  000  per  year,  and  the  basic  or  regular  rate  of  compensation 

17  of  such  an  employee  taken  into  account  shall  not  exceed  the 

18  rate  equivalent  to  compensation  at  a  rate  of  $100,000  per 

19  year  paid  in  equal  installments  over  the  year.  The  provisions 

20  referred  to  in  paragraphs  (1),  (2),  and  (3)  shall  be  applied 

21  as  if  each  proprietary  employee  were  an  employee  within  the 

22  meaning  of  section  401  (c)  (1) . 

23  "  (b)  Definitions. — For  purposes  of  this  section  and 

24  section  401 — 
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1  "(1)  Proprietary  employee. — The  term  'pro- 

2  prietary  employee'  means  an  individual  who  owns,  or  is 

3  considered  as  owning,  within  the  meaning  of  section  1563 

4  (e) ,  stock  possessing  2  percent  or  more  of  the  total  com- 

5  bined  voting  power  of  all  classes  of  stock  entitled  to  vote 

6  or  2  percent  or  more  of  the  total  value  of  shares  of  stock 

7  of  the  corporation  if  the  total  of  the  present  value  of  the 

8  accrued  benefits,  of  all  such  employees  who  are  active 

9  participants  in  the  plan,  derived  from  employed  contri- 

10  butions  (within  the  meaning  of  section  411(b)  (2)) 

11  exceeds  25  percent  of  the  present  value  of  such  accrued 

12  benefits  for  all  active  participants  in  the  plan.  For 

13  purposes  of  this  paragraph,  in  the  case  of  a  profit- 

14  sharing  or  stock  bonus  plan,  the  rules  of  section  1563  (e) 

15  shall  be  applied  without  respect  to  paragraph  (3)  (C) 

16  thereof.  To  the  extent  provided  in  regulations  prescribed 

17  by  the  Secretary  or  his  delegate,  such  term  also  means 

18  an  individual  who  has  been  a  proprietary  employee 

19  within  the  meaning  of  the  preceding  sentence.  The  Sec- 

20  retary  or  his  delegate  is  authorized  to  prescribe  by  regu- 

21  lations  the  actuarial  assumptions  to  be  applied  in  com- 

22  puting  accrued  benefits  for  purposes  of  this  paragraph 

23  and  the  time  at  which  the  present  value  of  such  benefits 

24  is  determined. 
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1  "(2)  Aggregation  of  plans— For  purposes  of 

2  this  subsection — 

3  "  (A)  Defined  benefit  plans— If  a  denned 

4  benefit  plan  provides  benefits  for  a  proprietary  em- 

5  ployee  of  a  trade  or  business  who  controls,  or  for 

6  two  or  more  proprietary  employees  who  together 

7  control,  one  or  more  other  trades  or  businesses,  that 

8  defined  benefit  plan  and  all  defined  benefit  plans  es- 

9  tablished  with  respect  to  such  other  trades  or  busi- 

10  nesses  shall  be  considered  as  a  single  plan. 

11  "(B)  Defined  contribution  plans— If  a 

12  defined  contribution  plan  provides  for  contributions 

13  from  a  proprietary  employee  of  a  trade  or  business 

14  who  controls,  or  for  two  or  more  proprietary  em- 

15  ployees  of  a  trade  or  business  who  together  control, 

16  one  or  more  other  trades  or  businesses,  that  defined 

17  contribution  plan  and  all  defined  contribution  plans 

18  established  with  respect  to  such  other  trades  or  busi- 

19  nesses  shall  be  considered  as  a  single  plan. 

20  "(C)  Rules. — If  any  such  proprietary  em- 

21  ployee  is  an  owner-employee  (within  the  meaning  of 

22  section  401  (c)  (3)  )  of  a  trade  or  business  and  is  a 

23  participant  in  a  defined  benefit  or  a  defined  contri- 

24  bution  plan  established  with  respect  to  that  trade  or 
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1  business,  such  plan  shall  be  taken  into  account  under 

2  subparagraph  (A)  or  (B) ,  whichever  is  applicable, 

3  for  purposes  of  this  paragraph.  A  proprietary  em- 

4  ployee  who  is  a  participant  in  both  types  of  plans 

5  (described  in  subparagraphs  (A)  and  (B)  )  shall 

6  be  treated,  under  regulations  prescribed  by  the  Sec- 

7  retary  or  his  delegate,  as  if  he  were  a  participant 

8  in  only  one  such  type  of  plan. 

9  "  (D)  Control. — For  purposes  of  subpara- 

10  graph  (A) ,  a  proprietary  employee,  or  two  or  more 

11  proprietary  employees,  shall  be  considered  to  con- 

12  trol  a  trade  or  business  if  such  proprietary  em- 

13  ployee,  or  such  two  or  more  proprietary  employees 

14  together — 

15  "  (i)  own  the  entire  interest  in  an  unincor- 

16  porated  trade  or  business, 

17  "  (ii)  in  the  case  of  a  partnership,  own  more 

18  than  50  percent  of  either  the  capital  interest  or  the 

19  profits  interest  in  such  partnership,  or 

20  "  (iii)  in  the  case  of  a  corporation,  own  (or 

21  are  considered  as  owning,  within  the  meaning  of 

22  section  1563  (e)  )  more  than  50  percent  of  the  total 

23  combined  voting  power  of  stock  entitled  to  vote  or 

24  more  than  50  percent  of  the  total  value  of  shares 

25  of  stock  of  the  corporation. 

25-028  O  -  76  -  vol.  1  -  100 
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1  Tor  purposes  of  subparagraph  (B),  a  proprietary  em- 

2  ployee,  or  two  or  more  proprietary  employees,  shall  be 

3  treated  as  owning  any  interest  in  a  partnership  which  is 

4  owned,  directly  or  indirectly,  by  a  partnership  which 

5  such  proprietary  employee,  or  such  two  or  more  proprie- 

6  tary  employees,  are  considered  to  control  within  the 

7  meaning  of  the  preceding  sentence.". 

8  (c)  Repeal  of  Section  1379— Subchapter  S  of  chap- 

9  ter  1  is  amended  by  striking  out  section  1379. 

10  (d)  Conforming  Amendments. — 

11  ( 1 )  The  table  of  sections  for  subchapter  S  of  chapter 

12  1  is  amended  by  striking  out  the  last  item  in  the  table. 

13  (2)  Section  62  (relating  to  adjusted  gross  income) 

14  is  amended  by  striking  out  paragraph  (9) . 

15  (e)  Cleeical  Amendment.— The  table  of  sections 

16  for  subpart  B  of  part  I  of  subchapter  D  of  chapter  1  (relat- 

17  ing  to  special  rules) ,  as  added  by  section  221  and  amended 

18  by  section  231,  is  amended  by  adding  at  the  end  thereof 

19  the  following  new  item: 

"Sec.  412.  Plan  of  a  proprietary  employee.". 

20  (f)  Effective  Date. — 

21  ( 1 )  General  rule. — Except  as  provided  in  para- 

22  graphs  (2)  and  (3) ,  the  amendments  made  by  this  sec- 

23  tion  shall  apply  to  plan  years  beginning  after  December 

24  31,  1973. 
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1  (2)  In  the  case  of  a  plan  in  existence  on  July  24, 

2  1973,  the  amendments  made  by  this  section  shall  apply — 

3  (A)   to  plan  years  beginning  after  Decem- 

4  ber31,  1975,  or, 

5  (B)  if  later,  the  earlier  of  plan  years  beginning 

6  after — 

7  (i)  the  termination  of  the  agreement  pur- 

8  suant  to  which  the  plan  is  maintained,  which 

9  the  Secretary  of  the  Treasury  or  his  delegate 

10  finds  to  be  a  collective-bargaining  agreement, 

11  between  employee  representatives  and  one  or 

12  more  employers,  in  effect  on  July  24,  1973,  or 

13  (ii)  December  31,  1980. 

14  For  purposes  of  clause  (i) ,  the  date  on  which  an 

15  agreement  terminates  shall  be  determined  without 

16  regard  to  any  extension  thereof  agreed  to  after 

17  July  24,  1973. 

18  (3)  In  the  case  of  a  plan  in  existence  on  July  24, 

19  1973,  the  second  sentence  of  section  401  (j)  (4)  (as 

20  added  by  this  section)  shall  apply  only  with  respect  to 

21  plan  years  beginning  after  December  31,  1979. 

22  SEC.  703.  TAXATION  OF  CERTAIN  LUMP-SUM  DISTRIBU- 

23  TTONS. 

24  (a)  Amendment  of  Section  72  (n)  —Section  72  (n) 

25  (relating  to  total  distributions)  is  amended  by — 
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1  ( 1 )  striking  out  the  portion  of  paragraph  ( 2 )  pre- 

2  ceding  "applies"  the  first  time  it  appears  and  inserting 

3  in  lieu  thereof  the  following : 

4  "  (2)  Certain  employees.— In  any  case  to  which 

5  this  paragraph", 

6  (2)  inserting  after  paragraph  (B)  of  such  para- 

7  graph   the   following:    "This   paragraph   applies  to 

8  amounts  to  which  this  suhsection  applies  which  are  dis- 

9  tributed  or  paid  with  respect  to  an  individual  who  is  an 

10  employee  (within  the  meaning  of  section  401  (c)  (1) ) 

11  or  a  proprietary  employee  (within  the  meaning  of  sec- 

12  tion  412  (b)  (1)  )  if  the  number  of  plan  years  such  indi- 

13  vidua!  was  such  an  employee  under  the  plan  under 

14  which  such  amounts  are  distributed  or  paid  exceeds  50 

15  percent  of  the  number  of  plan  years  for  which  he  was  a 

16  participant  in  such  plan.", 

17  (3)  striking  out  "this  subsection"  in  paragraph  (3) 

18  and  inserting  in  lieu  thereof  "paragraph  (2)",  and 

19  (4)  striking  out  paragraph  (4)  and  inserting  in 

20  lieu  thereof  the  following: 

21  "  (4)  Determination  of  tax  ox  certain  total 

22  DISTRIBUTIONS. — Notwithstanding  any  other  provisions 

23  of  this  chapter,  except  as  provided  in  paragraph  (5), 

24  flic  tax  on  amounts  to  which  this  suhsection  (other  than 

25  paragraph  (2)  )  applies  is  15  times  the  product  of — 
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1  "(A)  the  tax  (determined  by  applying  the 

2  rates  contained  in  the  table  in  section  1  (c)  )  that 

3  would  result  if  the  taxable  income  of  the  recipient 

4  were  one-fifteenth  of  the  excess  of 

5  "  (i)  the  sum  of  the  amount  to  which  this 

6  paragraph  applies  and  the  portion  of  the  dis- 

7  tribution  or  payment  which  receives  capital 

8  gains  treatment  under  section  402(a)  (2)  or 

9  403(a)  (2)  (A),  over 

10  "  (ii)  the  minimum  distribution  allowance, 

11  multiplied  by 

12  "  (B)  a  fraction,  the  numerator  of  which  is  the 

13  number  of  calendar  years  after  1973  the  recipient 

14  was  an  active  participant  in  the  plan  and  the  denom- 

15  inator  of  which  is  the  total  number  of  calendar  years 

16  the  recipient  was  an  active  participant  in  the  plan. 

17  For  purposes  of  this  paragraph,  the  minimum  distribu- 

18  tion  allowance  is  one-half  of  the  first  $20,000  of  the  sum 

19  referred  to  in  clause  (i),  reduced  (but  not  below  zero) 

20  by  20  percent  of  the  excess  of  such  sum  over  $20,000. 

21  "(5)  Multiple  distributions.— If  an  individual 

22  receives  more  than  one  distribution  to  which  paragraph 

23  (4)  applies  during  a  period  of  6  consecutive  taxable 

24  years  of  that  individual,  the  tax  payable  on  the  second 

25  or  subsequent  such  distribution  shall  be  determined,  un- 
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1  der  regulations  prescribed  by  the  Secretary  or  his  dele- 

2  gate,  by  applying  the  provisions  of  paragraph  (4)  to  the 

3  aggregate  amount  of  all  such  distributions  within  such 

4  period  and  reducing  the  amount  of  the  tax  so  determined 

5  by  the  amount  of  tax  paid  with  respect  to  prior  distribu- 
q  tions  within  the  period.  For  purposes  of  this  paragraph, 

7  such  distributions  shall  be  aggregated  without  regard  to 

8  the  source  of  such  distributions. 

9  "(6)  Community  property  laws.— The  pro- 
10  visions  of  paragraphs  (4)  and  (5)  shall  be  applied 
H  without  regard  to  the  community  property  laws  of  any 

12  State. 

13  "(7)  Annuities. — For  purposes  of  paragraphs 

14  (4)  and  (5),  the  distribution  of  an  annuity  shall  be 

15  treated  as  a  distribution  in  an  amount  equal  to  the  cash 

16  surrender  value  of  such  annuity  on  the  date  of  distribu- 

17  tion.". 

18  (b)  Amendment  of  Section  402. — Section  402  (a) 

19  (relating  to  taxability  of  beneficiary  of  exempt  trust)  is 

20  amended  by  striking  out  paragraph  (5)  and  inserting  in 

21  lieu  thereof  the  following: 

22  "(5)   Phase  out  of  capital  gains  treat- 

23  mknt.— The  first  sentence  of  paragraph  (2)  shall  apply 

24  to  a  distribution  paid  after  December  31,  1973,  only  to 

25  the  extent  that  it  does  not  exceed  such  distribution  (re- 
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1  duced  in  accordance  with  such  sentence)  multiplied  by  a 

2  fraction,  the  numerator  of  which  is  the  number  of  full 

3  years  of  active  participation  by  the  employee  in  such 

4  plan  for  plan  years  beginning  before  January  1,  1974, 

5  and  the  denominator  of  which  is  the  number  of  full  years 

6  of  active  participation  by  the  employee  in  such  plan." 

7  (c)  Amendment  of  Section  403.— Section  403  (a) 

8  (relating  to  taxability  of  beneficiary  under  a  qualified  annuity 

9  plan)  is  amended  by  striking  out  paragraph  (2)  (C)  and 

10  inserting  in  lieu  thereof  the  following : 

11  "(C)  Phase  out  of  capital  gains  treatment. — 

12  Subparagraph    (A)    shall  apply  to  a  payment 

13  paid  after  December  31,  1973,  only  to  the  extent 

14  that  it  does  not  exceed  such  payment  (reduced  in 

15  accordance  with  such  subparagraph)  multiplied  by 

16  a  fraction,  the  numerator  of  which  is  the  number  of 

17  full  years  of  active  participation  by  the  employee  in 

18  such  plan  for  plan  years  beginning  before  January 

19  1,  1974,  and  the  denominator  of  which  is  the  num- 

20  ber  of  full  years  of  active  participation  by  the  em- 

21  ployee  in  such  plan." 

22  (d)  Conforming  Amendments.— 

23  (1)  Prohibition  of  double  income  averag- 

24  ing. — Subsection  1304(b)    (relating  to  special  rules) 

25  is  amended  by  redesignating  paragraphs  (3),  (4),  (5), 
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1  and  (6)  as  paragraphs  (4),  (5),  (6) ,  and  (7),respec- 

2  tively,  and  inserting  after  paragraph  (2)  the  following 

3  new  paragraph : 

4  "(3)  section  72  (n)  (4)    (relating  to  determina- 

5  tion  of  tax  on  certain  total  distributions)  and  section  72 

6  (n)  (5)  (relating  to  multiple  distributions) ,". 

7  (2)  Limitation  on  the  application  of  sub- 

8  section  1304(b)— Section  1304   (relating  to  special 

9  rules  on  income  averaging)  is  amended  by  adding  at 

10  the  end  thereof  the  following  new  subsection : 

11  "(g)  Limitation  on  the  Application  of  Subsec- 

12  tion  (b) . — Recipients  of  distributions  to  which  section  72 

13  (n)  (2)  or  72  (n)  (4)  apply  may  choose  the  benefit  of  this 

14  part  except  with  respect  to  such  distributions.". 

15  (e)  Effective  Dates. — The  amendments  made  by 

16  this  section  shall  take  effect  on  January  1,  1974. 

17  SEC.  704.  CONTRIBUTIONS     ON     BEHALF     OF  SELF-EM- 

18  PLOYED    INDIVIDUALS     AND  PROPRIETARY 

19  EMPLOYEES. 

20  (a)  Revision  of  Limitations. — 

21  ( 1 )  Limit  on  deductions. — Section  404  (e)  (re- 

22  lating  to  deduction  limitations)  is  amended  by — 

23  (A)  striking  out  "$2,500,  or  10  percent"  in 

24  paragraphs  (1)  and  (2)  (A)  and  inserting  in  lieu 
thereof  "$7,500,  or  15  percent", 
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1  (B)  striking  out  "whichever  is  the  lesser."  in 

2  paragraphs  (1)  and  (2)  (A)  and  inserting  in  lieu 

3  thereof  "  which  ever  is  the  lesser,  or  the  minimum 

4  deductible  amount  described  in  paragraph   (4) .", 

5  and  1 

6  (C)  by  inserting  after  paragraph  (3)  the  fol- 

7  lowing  new  paragraph : 

8  "(4)  Alternative  limitation  for  proprie- 

9  tary  employees. — 

10  "(A)  Notwithstanding  the  limitations  of  para- 

11  graph  (1)   (but  subject  to  the  provisions  of  section 

12  414),  in  the  case  of  a  plan  (other  than  a  plan 

13  which  provides  benefits  for  an  employee  of  an  elect- 

14  ing  small  business  corporation  as  defined  in  section 

15  1371)  which  provides  contributions  for  employees, 

16  some  or  all  of  whom  are  proprietary  employees 

17  (within  the  meaning  of  section  412(b)  (1)  ),  the 

18  amounts  deductible  under  subsection   (a)  in  any 

19  taxable  year  with  respect  to  contributions  on  be- 

20  half  of  any  proprietary  employee  may  equal  the 

21  present  value  (based  on  a  6  percent  interest  rate) 

22  of  the  'unfunded  limitation  balance'. 

23  "  (B)  The  term  'unfunded  limitation  balance' 

24  means  in  the  case  of  a  plan  which  provides  no  an- 

25  ciliary  benefits  any  excess  of — 
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1  "  (i)  75  percent  of  the  'contribution  base' 

2  divided  by  the  appropriate  conversion  factor 

3  (within  the  meaning  of  section  411(b)  (2)  ), 

4  over 

5  "(ii)  what  the  balance  of  the  employee's 

6  account  under  the  plan,  as  of  the  close  of  the 

7  preceding  plan  year,  would  be  if  it  earned  inter- 

8  est  at  the  rate  of  6  percent  per  annum,  com- 

9  pounded  annually  until  'normal  retirement  age'. 

10  The  Secretary  or  his  delegate  shall  prescribe  regula- 

11  tions  defining  the  term  'unfunded  limitation  bal- 

12  ance'  for  plans  providing  for  ancillary  benefits. 

13  "(C)  The  term  'contribution  base'  means  the 

14  average    high   3    year   compensation  includible 

15  in  the  gross  income  of  the  participant  (determined 

16  without  regard  to  section  911)   for  any  3  con- 

17  secutive  (current  or  past)  taxable  years  (or  if  he 

18  has  been  an  employee  for  less  than  3  years,  the 

19  number  of  years  he  has  been  an  employee)  of  the 

20  participant  for  which  his  compensation  from  the  em- 

21  plover  is  the  greatest,  but  not  in  excess  of  the  first 

22  $100,000  of  compensation  for  any  year. 

23  "  (D)  For  purposes  of  this  paragraph,  the  term 

24  'normal  retirement  age'  means  the  older  of  age  65 

25  or  if  older  the  age  of  the  employee  on  the  last  day  of 
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1  the  tenth  year  for  which  he  will  he  a  participant 

2  under  the  plan. 

3  "(E)   In  making  the  computation  provided 

4  under  this  paragraph  the  provisions  of  paragraph 

5  (2)  shall  be  applicable. 

6  "(E)  Notwithstanding  the  limits  of  subsections 

7  (a)  (3)  and  (7)  (whichever  is  applicable) ,  if  the 

8  amount  determined  under  subparagraph   (A)  for 

9  any  taxable  year  is  less  than  the  amount  allowable 

10  as  a  deduction  under  such  subsections  then,  the 

11  excess  of  the  amount  allowable  under  such  sub- 

12  sections  over  the  amount  determined  in  subpara- 

13  graph  (A)  shall  be  carried  forward  and  allowable 

14  as  a  deductible  contribution  when  paid  in  succeeding 

15  taxable  years  to  the  extent  that  the  total  contribu- 

16  tions  do  not  exceed  the  amount  determined  under 

17  subparagraph  (A)  in  such  taxable  year. 

18  "  (G)  The  Secretary  or  his  delegate  may  pre- 

19  scribe  separate  conversion  factors  under  subpara- 

20  graph  (B)  (i)  for  whose  normal  retirement  age  is 

21  other  than  age  65  and  may  adjust  this  factor  to  re- 

22  fleet  changes  in  mortality  or  interest  rates." 

23  (2)  Limit  on  contributions. —Section  401  (e) 

24  (3)  (relating  to  contributions  for  premiums  on  annuity, 
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1  etc.,  contracts)  is  amended  by  striking  out  "$2,500"  and 

2  inserting  in  lieu  thereof  ".$7,500". 

3  (3)  Limit  on  amount  received. — Section  72 

4  (m)  (5)  (B)  (i)  (relating  to  penalties  applicable  to  cer- 

5  tain  amounts  received  by  owner-employees)  is  amended 

6  by  striking  out  "$2,500"  and  inserting  in  lieu  thereof 

7  "$7,500". 

8  (b)  Discrimination— Section  401  (a)    (relating  to 

9  requirements  for  qualification)  is  amended  by  adding  at  the 

10  end  thereof  the  following  new  paragraph : 

11  "(12)  In  the  case  of  a  plan  which  provides  con- 

12  tributions  or  benefits  for  employees  some  or  all  of  whom 

13  are  employees  (as  defined  in  subsection  (c)  (1)  ),  the 

14  compensation  of  such  an  employee  taken  into  account 

15  for  purposes  of  paragraph  (4)  shall  not  exceed  $100,- 

16  000  per  year,  and  the  basic  or  regular  rate  of  compen- 

17  sation  of  such  an  employee  taken  into  account  for  such 

18  purposes  shall  not  exceed  the  rate  equivalent  to  compen- 

19  sation  at  a  rate  of  $100,000  per  year  paid  in  equal 

20  installments  over  the  year.". 

21  (c)  Effective  Date. — The  amendments  made  by  this 

22  section  shall  apply  for  taxable  years  beginning  after  1973. 

23  SEC.  705.  COLLECTIVELY  BARGAINED  PLANS. 

24  (a)  GENERAL  RULE. — Subpart  B  of  part  I  of  sub- 


1547 


50 

1  chapter  D  of  chapter  1  (relating  to  special  rules)  as  added 

2  by  section  201  and  amended  by  sections  221  and  702  is 

3  amended  by  inserting  at  the  end  thereof  the  following  new 

4  section : 

5  "SEC.  413.  COLLECTIVELY  BARGAINED  PLANS. 


6  "(a)  Application  of  Section.— This  section  applies 

7  to  a— 

8  "  ( 1 )  plan  created  and  maintained  pursuant  to  an 

9  agreement  which  the  Secretary  or  his  delegate  finds  to 

10  be  a  collective  bargaining  agreement  between  employee 

11  representatives  and  one  or  more  employers,  and 

12  "  (2)  to  each  trust  which  is  a  part  of  such  plan. 

13  "(b)  General  Kule.— If  this  section  applies  to  a 

14  plan,  notwithstanding  any  other  provision  of  this  title — 

15  "  (1)  Section  410  shall  be  applied  as  if  all  employ- 

16  ees  of  each  of  the  employers  who  are  parties  to  the 

17  collective  bargaining  agreement  and  who  contribute  to 

18  or  under  the  plan  on  the  same  basis  were  employed  by  a 

19  single  employer. 

20  "(2)  Section  401  (a)  (4)  and  411(c)  (4)  shall  be 

21  applied  as  if  all  participants  who  are  employed  by  em- 

22  ployers  who  contribute  to  or  under  the  plan  on  the  same 

23  basis  were  employed  by  a  single  employer. 

24  "(3)  For  purposes  of  section  401(a),  in  deter- 

25  mining  whether  the  plan  of  an  employer  is  for  the 
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1  exclusive  benefit  of  his  employees  and  their  beneficiaries, 

2  all  plan  participants  shall  be  considered  to  be  his  em- 

3  ployees. 

4  "  (4)  Section  411  shall  be  applied  as  if  all  cm- 

5  ployers  who  have  been  parties  to  the  collective  bargain- 

6  ing  agreement  constituted  a  single  employer. 

7  "(5)  The  minimum  funding  standard  provided  by 

8  section  4971  shall  be  determined  as  if  all  participants  in 

9  the  plan  were  employed  by  a  single  employer.  For  pur- 

10  poses  of  section  4971    (other  than  for  purposes  of 

11  determining  the  portion  of  a  liability  required  to  be 

12  amortized  for  a  plan  year),  a  plan  year  shall  be  con* 

13  sidered  to  begin  on  the  date  the  collective  bargaining 

14  agreement  is  first  effective  (treating  an  agreement  to  ex- 

15  tend  a  prior  agreement  as  a  new  agreement,  and  to 

16  end  on  the  expiration  date  of  the  agreement  determined 

17  under  such  agreement) . 

18  "(6)  For  a  plan  year  (determined  without  regard 

19  to  paragraph  (5)  )  the  liability  under  section  4972  of 

20  each  employer  who  is  a  party  to  the  collective  bargaining 

21  agreement  shall  be  determined,  in  accordance  with  regii- 

22  lations  prescribed  by  the  Secretary  or  his  delegate,  on 

23  the  basis  of  his  contributions  under  the  plan  and  his 

24  liability  for  contributions  under  the  plan.  The  liability  for 

25  tax  under  such  section  in  the  case  of  such  a  plan  shall 
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1  apply  first  to  the  extent  of  any  delinquency  in  meeting 

2  required  contributions  on  the  part  of  an  employer  under 

3  such  plan. 

4  "C<)  For  a  calendar  year  the  liability  under  sec- 

5  tion  4974  of  each  employer  who  is  a  party  to  the 

6  collective  bargaining  agreement  during  the  calendar 

7  year  shall  be  determined  by  reference  to  the  number  of 

8  plan  participants  employed  by  the  employer  at  any  time 

9  during  the  calendar  year. 

10  "  (8)  Each  applicable  limitation  provided  by  seo- 

11  tion  404  (a)  shall  be  determined  for  a  plan  year  (within 

12  the  meaning  of  paragraph  (5)  )  as  if  all  participants 

13  in  the  plan  were  employed  by  a  single  employer.  The 

14  amounts  contributed  to  or  under  the  plan  by  each  em- 

15  ployer  who  is  a  party  to  the  contract,  for  the  portion  of 

16  his  taxable  year  which  is  included  within  such  a  plan 

17  year,  shall  be  considered  not  to  exceed  such  a  limitation 

18  if  the  anticipated  employer  contributions  for  such  plan 

19  year  (determined  in  a  manner  consistent  with  the  man- 

20  ner  in  which  actual  employer  contributions  for  such 

21  plan  year  are  determined)  do  not  exceed  such  limitation. 

22  If  such  anticipated  contributions  exceed  such  a  limita- 

23  tion,  the  portion  of  each  such  employer's  contributions 

24  which  is  not  deductible  under  section  404  shall  be  deter- 
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1  mined  in  accordance  with  regulations  prescribed  by  the 

2  Secretary  or  his  delegate." 

3  (b)  Effective  Date. — The  amendment  made  by  this 

4  section  shall  apply  for  taxable  years  and  plan  years  begin- 

5  ning  on  or  after  January  1, 1976. 

q  SEC.  706.  MISCELLANEOUS  PROVISIONS. 

7  (a)    Employee   Contributions  of  Owner-Em- 

8  PLOYEES. — Section  401  (d)  (4)  (B)    (relating  to  additional 

9  requirements  for  qualification  of  trusts  and  plans  benefiting 
10  owner-employees)  is  amended  by  inserting  "in  excess  of 
H  contributions  made  by  an  owner-employee  as  an  employee" 

12  after  "benefits". 

13  (b)   Certain  Custodial  Accounts.— Section  401 

14  (relating  to  pension,  profit-sharing,  and  stock  bonus  plans) 

15  is  amended  by  striking  out  subsection  (f)  and  inserting  in 

16  lieu  thereof  the  following: 

17  "(f)  Certain  Custodial  Accounts  or  Other  Ar- 

18  rangements. — For  purposes  of  this  title,  a  custodial  account 

19  or  an  arrangement  similar  to  a  custodial  account  or  similar 

20  to  an  annuity  contract  shall  be  treated  as  a  qualified  trust 

21  under  this  section  if — 

22  "  ( 1 )  the  custodial  account  or  arrangement  would, 

23  except  for  the  fact  that  it  is  not  a  trust,  constitute  a  quali- 

24  fied  trust  under  this  section,  and 
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1  "  (2)  the  assets  thereof  are  held  by  a  bank  (as  de- 

2  fined  in  subsection  (d)  ( 1 )  )  or  another  person  who  dem- 

3  onstrates,  to  the  satisfaction  of  the  Secretary  or  his  dele- 

4  gate,  that  the  manner  in  which  he  will  hold  the  assets 

5  will  be  consistent  with  the  requirements  of  this  section. 
q  For  purposes  of  this  title,  in  the  case  of  a  custodial  account 
7  or  arrangement  treated  as  a  qualified  trust  under  this  section 
g  by  reason  of  this  subsection,  the  person  holding  the  assets  of 
9  such  account  or  arrangement  shall  be  treated  as  the  trustee 

10  thereof.". 

H  (c)  Custodial  Accounts  for  Regulated  Invest- 

12  ment  Company  Stock. — Section  403  (b)  (relating  to  tax- 

13  ability  of  beneficiar}'  under  annuity  purchased  by  section  501 

14  (c)  (3)  organization  or  public  school)  is  amended  by  adding 

15  at  the  end  thereof  the  following  new  paragraph: 

16  "(7)  Custodial  accounts  for  regulated  in- 

17  vestment  company  stock. — 

18  "(A)  Amounts  paid  treated  as  contribu- 

19  tions. — For  purposes  of  this  title,  amounts  paid  by 

20  an  employer  described  in  paragraph  (1)  (A)  to  a 

21  custodial  account  which  satisfies  the  requirements  of 

22  section  401  (f)   shall  be  treated  as  amounts  con- 

23  tributed  by  him  for  an  annuity  contract  for  his 

24  employee  if  the  amounts  are  paid  to  provide  a  retire- 

25  ment  annuity  for  that  employee  and  are  to  be  in- 

25-028  O  -  76  -  vol.  1  -  101 
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1  vested  in  regulated  investment  company  stock  to  be 

2  held  in  that  custodial  account. 

3  "(B)  Account  treated  as  plan. — For  pur- 

4  poses  of  this  title,  a  custodial  account  which  satisfies 

5  the  requirements  of  section  401  (f)  shall  be  treated 

6  as  an  organization  described  in  section  401  (a)  with 

7  respect  to  amounts  received  by  it  (and  income  from 

8  investment  thereof)  which  are  excluded  under  this 

9  subsection  from  the  gross  income  of  the  employees  on 

10  whose  behalf  such  amounts  are  paid. 

11  "(C)  Eegulated  investment  company. — 

12  For  purposes  of  this  paragraph,  the  term  'regulated 

13  investment  company'  means  a  domestic  corporation 

14  which  is  a  regulated  investment  company  within  the 

15  meaning  of  section  851  (a) ,  and  which  issues  only 

16  redeemable  stock/'. 

17  (d)  Amendments  to  Section  404.— 

18  (1)  Section  404  (a)  (relating  to  deduction  for  con- 

19  tributions  of  an  employer  to  an  employee's  trust,  etc.) 

20  is  amended  by — 

21  (A)  striking  out  paragraph  (1)  (A); 

22  (B)  striking  out  paragraph  (1)  (B)  and  (C) 

23  and  inserting  in  lieu  thereof  the  following: 

24  "  (B)  the  amount  necessary  to  provide  with  re- 

25  spect  to  all  of  the  employees  under  the  trust  the 
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1  remaining  unfunded  cost  of  their  past  and  current 

2  service  credits  distributed  as  a  level  amount,  or  a 

3  level  percentage  of  compensation,  over  the  remain- 

4  ing  future  service  of  each  such  employee,  as  deter- 

5  mined  under  regulations  prescribed  by  the  Secretary 

6  or  his  delegate,  but  if  such  remaining  unfunded  cost 

7  with  respect  to  any  three  individuals  is  more  than 

8  50  percent  of  such  remaining  unfunded  cost,  the 

9  amount  of  such  unfunded  cost  attributable  to  such 

10  individuals  shall  be  distributed  over  a  period  of  at 

11  least  5  taxable  years,  or 

12  "(C)  in  lieu  of  the  amount  allowable  under 

13  subparagraph  (B),  an  amount  equal  to  the  normal 

14  cost  of  the  plan,  as  determined  under  regulations 

15  prescribed  by  the  Secretary  or  his  delegate,  plus, 

16  if  past  service  or  other  supplementary  pension  or 

17  annuity  credits  are  provided  by  the  plan,  an  amount 

18  not  in  excess  of  10  percent  of  the  cost  which  would 

19  be  required  to  completely  fund  or  purchase  such 

20  pension  or  annuity  credits  as  of  the  date  when  they 

21  are  included  in  the  plan  as  determined  under  regu- 

22  lations  prescribed  by  the  Secretary  or  his  delegate, 

23  except  that  in  no  case  shall  a  deduction  be  allowed 

24  for  any  amount  (other  than  the  normal  cost)  paid 
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1  in  after  such  pension  or  annuity  credits  are  com- 

2  pletely  funded  or  purchased.";  and 

3  (c)  adding  immediately  after  paragraph  (1) 

4  (D)  the  following  new  sentence:  "The  limitations 

5  under  subparagraphs  (B)  and  (C)  shall  not  apply 
q  with  respect  to  the  amount  of  a  contribution  made  to 

7  '  or  under  a  pension  plan  to  the  extent  such  contribu- 

8  tion  does  not  exceed  the  minimum  funding  standard 

9  described  in  section  4971.". 

10  (2)  Section  404  (a)  (relating  to  deduction  for  con- 

11  tributions  of  an  employer  to  an  employee's  trust,  etc.) 

12  is  amended  by  striking  out  paragraph  (6)  and  inserting 

13  in  lieu  thereof: 

14  "(6)    Time   when    contributions  deemed 

15  •  made. — For  purposes  of  paragraphs  (1),  (2),  and 
l(i  (3),  a  taxpayer  shall  be  deemed  to  have  made  a  pay* 

17  ment  on  the  last  day  of  the  preceding  taxable  year  if  the 

18  payment  is  on  account  of  such  taxable  year  and  is  made 

19  not  later  than  the  time  prescribed  by  law  for  riling  the 

20  return  for  such  taxable  year    (including  extensions 

21  thereof) ." 

22  (e)  Inclusion  of  Certain  Employee  Oontribu- 


23  tions  in  Gross  Income— Subpart  A  of  part  I  of  sub- 

24  chapter  i)  of  chapter  1  (relating  to  general  rules)  as  added 
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1  by  section  201  and  as  amended  by  sections  701  (b)  and  (e) 

2  of  this  Act  is  further  amended  by  adding  at  the  end  thereof 

3  the  following  new  section : 

4  "SEC.  414.  INCLUSION   OF   CERTAIN   EMPLOYER  CONTRI- 

5  BUTIONS  IN  GROSS  INCOME. 

6  "  (a)  Inclusion  of  Contributions  in  Gross  In- 

7  come. — Notwithstanding  the  provisions  of  section  402  (relat- 

8  ing  to  taxability  of  beneficiary  of  employees'  trust),  section 

9  403  (relating  to  taxation  of  employee  annuities) ,  or  section 

10  405(d)  (relating  to  taxability  of  beneficiaries  under  qualified 

11  bond  purchase  plans),  an  individual  shall  include  hi  gross 

12  income,  for  his  taxable  year  in  which  or  with  which  the  tax- 

13  able  year  of  his  employer  ends,  the  amount  equal  to  the 

14  excess  of — 

15  "  ( 1 )  the  amount  of  the  contributions  made  on  his 

16  behalf  by  the  employer  during  the  taxable  year  of  the 

17  employer  (including  amounts  deemed  to  be  paid  during 

18  such  year  under  section  404(a)  (6))  to  or  under  a 

19  money  purchase  pension  plan  which  satisfies  the  require- 

20  ments  of  section  401  (a) ,  404  (a)  (2) ,  or  405  (a)  during 

21  such  taxable  year  of  the  employer,  over 

22  "(2)  20  percent  of  such  individual's  compensation 

23  otherwise  paid  or  accrued  by  him  from  such  employer 

24  during  the  employer's  taxable  year. 

25  In  any  taxable  year  of  an  individual  in  which  he  is  covered 
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1  under  two  or  more  money  purchase  pension  plans  main- 

2  tained  by  an  employer,  the  amount  includable  in  gross  income 

3  shall  be  the  amount  by  which  the  total  of  such  contributions 

4  exceeds  20  percent  of  the  compensation  received  or  accrued 

5  by  such  individual  during  the  taxable  year  of  his  employer. 

6  "(b)  Treatment  of  Amounts  Included  in  Gross 

7  Income. — Any  amount  included  in  the  gross  income  of  an 

8  individual  under  subsection  (a)  shall  be  treated  as  considera- 

9  tion  for  the  contract  contributed  by  the  individual  for  pur- 

10  poses  of  section  72  (relating  to  annuities) . 

11  "  (c)  Deduction  for  Amounts  Not  Received  as 

12  Benefits— If— 

13  "(1)  Amounts  are  included  in  the  gross  income  of 
1  an  individual  under  subsection  (a),  and 

L5  "(2)  the  rights  of  such  individual  (or  his  bene- 

16  ficiaries)   under  the  plan  terminate  before  payments 

17  under  the  plan  which  are  excluded  from  gross  income 

18  equal  the  amounts  included  in  gross  income  under  sub- 

19  section  (a) , 

20  then  there  shall  be  allowed  as  a  deduction,  for  the  taxable 

21  year  in  which  such  rights  terminate,  an  amount  equal  to  the 

22  excess  of  the  amounts  included  in  gross  income  under  sub- 

23  section  (a)  over  such  payments. 

24  "(d)  Limitations  — (1)  Subsection  (a)  shall  not  ap- 

25  ply  for  a  taxable  year  of  an  employee  if,  at  all  times  during 
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1  the  employer's  taxable  year  referred  to  in  subsection  (a) , 

2  under  the  money  purchase  pension  plans  maintained  by  the 

3  employer  (considering  all  such  plans  as  a  single  plan)  the 

4  rate  at  which  employer  contributions  are  to  be  made  with 

5  respect  to  employee  compensation  does  not  exceed  20 

6  percent. 

7  "(2)  Subsection  (a)  shall  not  apply  to  contributions 

8  made  to  or  under  a  money  purchase  pension  plan  on  behalf  of 

9  an  individual  wTho  is  an  employee  within  the  meaning  of  sec- 

10  tion401  (c)  (1). 

11  "  (e)  Regulations. — The  Secretary  or  his  delegate  is 
±2  authorized  to  prescribe  such  forms  and  regulations  as  may 

13  be  necessary  to  carry  out  the  purposes  of  this  section,  includ- 

14  ing  forms  on  which  employers  may  be  required  to  furnish 

15  needful  information  to  employees.  Such  forms  shall  be  fur- 
-10"  nished  to  employees  at  such  time  as  the  Secretary  or  his  dele- 

17  gate  may  be  regulations  prescribe." 

18  (f)  Penalty  foe  Failure  To  Furnish  Inform  a- 

19  tion. — Subchapter  B  of  chapter  68  (relating  to  assessable 

20  penalties)  as  amended  by  section  221  of  this  Act  is  further 

21  amended  by  inserting  at  the  end  thereof  the  following  new 

22  section : 

23  "SEC.  6691.  REPORTS  BY  EMPLOYERS. 

24  "  (a)  Civil  Penalty. — If  any  person  who  is  required, 

25  by  regulations  prescribed  under  section  409  (e) ,  or  by  regu- 
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1  lations  prescribed  under  section  151  of  the  Retirement  In- 

2  come  Security  for  Employees  Act,  to  furnish  information  to 

3  an  employee  fails  to  comply  with  such  requirement  at  the 

4  time  prescribed  by  such  regulations,  such  person  shall  pay 

5  a  penalty  of  $10  for  each  such  failure,  unless  it  is  shown 

6  that  such  failure  is  due  to  reasonable  cause. 

7  "(b)  Deficiency  Procedures  Not  To  Apply. — 

8  Subchapter  B  of  chapter  63  (relating  to  deficiency  proce- 

9  dures  for  income,  estate,  gift  and  certain  excise  taxes)  shall 

10  not  apply  in  respect  of  the  assessment  or  collection  of  any 

11  penalty  imposed  by  subsection  (a).". 


12  (g)  Net  Operating  Loss.— Section  172  (d)  (4)  (re- 

13  lating  to  net  operating  loss  modifications)  is  amended  by — 

14  (1)  striking  out  "and"  at  the  end  of  subparagraph 

15  (0), 

16  (2)  striking  out  "such  individual."  in  subparagraph 

17  (D)  and  inserting  in  lieu  thereof  "such  individual; 

18  and",  and 

19  (3)  by  adding  immediately  after  subparagraph  (D) 

20  the  following  new  subparagraph  (E)  : 

21  "(E)  any  deductions  allowed  under  section  219 

22  shall  not  be  treated  as  attributable  to  the  trade  or 

23  business  of  an  individual." 

24  (h)  Retroactive  Changes  in  Plan.— Section  401 

25  (relating  to  qualified  pension,  etc.,  plans)  is  amended  by 
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1  striking  out  subsection  (b)  and  inserting  in  lieu  thereof: 

2  "(b)  Certain  Ketroactive  Changes  in  Plan. — A 

3  stock  bonus,  pension,  profit-sharing,  or  annuity  plan  shall 

4  be  considered  as  satisfying  the  requirements  of  subsection  (a) 

5  for  the  period  beginning  with  the  date  on  which  it  was  put 

6  into  effect,  or  for  the  period  beginning  with  the  date  on  which 

7  there  was  put  into  effect  any  amendment  which  caused  the 

8  plan  to  fail  to  satisfy  such  requirements,  and  ending  with 

9  the  time  prescribed  by  law  for  filing  the  return  of  the  em- 

10  ployer  for  his  taxable  year  in  which  such  plan  or  amend- 

11  ment  was  put  into  effect  (including  extensions  thereof)  or 

12  such  later  time  as  the  Secretary  or  his  delegate  may  desig- 

13  nate,  if  all  provisions  of  the  plan  which  are  necessary  to 

14  satisfy  such  requirements  are  in  effect  by  the  end  of  such 

15  period  and  have  been  made  effective  for  all  purposes  for  the 

16  whole  of  such  period.". 

17  (i)  When  Contributions  Are  Includible  in 

18  Income. — 

19  (1)  Beneficiary  of  employee's  trust. — Sec- 

20  tion  402(a)  (1)    (relating  to  taxability  of  beneficiary 

21  of  exempt  trust)   is  amended  by  striking  out  "  (1) 

22  General  rule. — and  inserting  in  lieu  thereof  the  fol- 

23  lowing : 

21  "  ( 1 )  General  rules. — A  contribution  by  an  em- 

25         ployer  to  an  employees'  trust  described  in  section  401 
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1  (a)  which  is  exempt  from  tax  under  section  501  (a) 

2  shall  not  be  includible  in  the  gross  income  of  the  em- 

3  ployee  in  the  year  in  which  so  contributed  or  accrued. 

4  For  purposes  of  the  preceding  sentence,  a  contribution 

5  shall  not  be  treated  as  having  been  made  by  an  employer 

6  if  it  is  designated  as  an  employee  contribution  or  if  the 

7  contribution  is  made  as  a  consequence  of  the  employee's 

8  individual  choice  in  return  for  a  reduction  in  his  compen- 

9  sation  for  foregoing  an  increase  in  compensation.". 

10  (2)  Employee  annuities— Section  403(a)  (1) 

11  (relating  to  taxability  of  beneficiary  under  a  qualified 

12  annuity  plan)  is  amended  to  read  as  follows: 

13  "(1)  General  rules. — If  an  annuity  contract  is 

14  purchased  by  an  employer  for  an  employee  under  a  plan 

35  which  meets  the  requirements  of  section  404(a)  (2) 

36  (whether  or  not  the  employer  deducts  the  amounts  paid 

17  for  the  contract  under  such  section)  — 

18  "  (A)  the  payment  of  the  purchase  price  by  the 
39  employer  shall  not  be  includible  in  the  gross  income 

20  of  the  employee  in  the  year  in  which  paid  or  ac- 

21  crued;  and 

22  "(B)  except  as  provided  in  paragraph  (2), 

23  the  employee  shall  include  in  his  gross  income  the 
21  amounts  received  under  such  contract  for  the  year 
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2  received  a-s  provided  in  section  72    (relating  to 

2  annuities) . 

3  For  purposes  of  subparagraph  (A) ,  an  amount  paid  for 

4  the  purchase  of  an  annuity  contract  shall  not  be  treated 

5  as  being  paid  by  an  employer  if  such  amount  is  desig- 

6  nated  as  an  amount  paid  by  the  employee  or  if  the 

7  amount  is  paid  as  a  consequence  of  the  employee's  in- 
g  dividual  choice  in  return  for  a  reduction  in  his  compen- 
o  sation  or  for  foregoing  an  increase  in  compensation.". 

20  (3)  Effective  date. — The  amendments  made  by 

21  this  subsection  shall  apply  with  respect  to  taxable  years 

22  beginning ^fter  December  31,  1973. 

23  (j)  Technical  Amendments  — 

24  (1)  Information  with  respect  to  pension, 

25  PROFIT  SHARING  AND  STOCK  BONUS  PLANS. — Subpart 

26  A  of  part  III  of  subchapter  A  of  chapter  61  (relating 

27  to  information  returns)   is  amended  by  redesignating 

28  section  6040  as  section  6040A  and  inserting  after  section 

29  6039  the  following  section : 

20  "SEC.   6040.   INFORMATION   REQUIRED   IN  CONNECTION 

22  WITH  CERTAIN  PLANS  OF  DEFERRED  COM- 

22  PENSATION. 

23  "(a)  In  General. — Every  employer  who  establishes 

24  or  maintains  a  plan  of  deferred  compensation  described  in 

25  part  I  of  subchapter  D  of  chapter  1,  or  the  administrator  of 

>  f 
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1  the  plan,  shall  file  an  annual  return  stating  such  information 

2  as  the  Secretary  or  his  delegate  may  by  forms  or  regulations 

3  prescribe  with  respect  to  the  qualification,  financial  condition 

4  and  operations  of  the  pension,  annuity,  profit-sharing,  stock 

5  bonus,  or  bond  purchase  plan  established  or  maintained  by 

6  such  employer ;  except  that,  in  the  discretion  of  the  Secretary 

7  or  his  delegate,  the  employer  may  be  relieved  from  stating  in 

8  its  return  any  information  which  is  reported  in  returns  filed 

9  by  an  organization  forming  a  part  of  such  plan. 

10  "  (b)  Employee. — For  purposes  of  this  section,  the 

11  term  'employer*  includes  a  person  described  in  section  401 

12  (c)  (4)  and  an  individual  who  establishes  an  individual 

13  retirement  account  described  in  section  408.  The  term  'ad- 

14  ministrator'  means  the  person  or  persons  described  in  section 

15  501  (g)  (11)  of  the  Retirement  Income  Security  for  Em- 

16  ployees  Act. 


17  "  (c)  Ceoss  Refeeence.— Eor  provisions  relating  to 

18  penalties  for  failure  to  file  a  return  required  by  this  section, 

19  see  section  6652(f).". 

20  (2)  Publicity  of  eetuens  — 

21  (A)  Section  6103  (relating  to  publicity  of  re- 

22  turns  and  disclosure  of  information  as  to  persons  fil- 

23  ing  income  tax  returns)  is  amended  by  adding  at  the 

24  end  thereof  a  new  subsection  (g)  to  read  as  follows: 

25  "(g)  Infoemation  With  Respect  to  Pension, 
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1  Profit-Sharing  and  Stock  Bonus  Plans. — Any  return 

2  filed  under  section  6033  or  6040  with  respect  to  a  plan  of  de- 

3  f erred  compensation  (or  copy  thereof)  or  under  6051  (d) 

4  with  respect  to  wages  paid  to  an  employee  shall  be  open  to  in- 

5  spection  by  the  proper  officers  of  the  Pension  Benefit  Guar- 

6  anty  Corporation.". 

7  (B)  Section  6104   (relating  to  publicity  of 

8  information  required  from  certain  exempt  orga- 

9  nizations  and  certain  trusts)  is  amended  by — 

10  (i)  striking  out  "  (A)  In  general—  "  in 

11  subsection  (a)  (1)  and  inserting  in  lieu  thereof 

12  "  (i)     Exempt     organizations  gener- 

13  ALLY.—", 

14  (ii)  inserting  "(A)  In  general.—"  in 

15  subsection  (a)  immediately  after  "  ( 1 )  Public 

16  INSPECTION— ", 

17  (iii)  inserting  the  following  clause  imme- 

18  diately  before  subparagraph  (B)  of  subsection 


19 


(a)(1): 


23 


25 


20 


21 


22 


24 


"  (ii)  Pension,  profit-sharing,  and 
stock  bonus  plans.— An  application  filed 
with  respect  to  the  qualification  of  a  pension, 
profit-sharing,  or  stock  bonus  plan  under  sec- 
tion 401  (a),  404(a)  (2),  or  405(a),  covering 
more  than  25  persons  or  with  respect  to  the 
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1  exemption  from  taxation  under  section  501  (a) 

2  of  an  organization  forming  a  part  of  such  a 

3  plan,  together  with  any  papers  submitted  in 

4  support  of  such  application,  shall  be  open  to 

5  public  inspection  at  such  times  and  in  such 

6  places  as  the  Secretary  or  his  delegate  may 

7  prescribe.",  and 

8  (iv)  striking  out  "and  6056"  in  subsection 

9  (b)  and  inserting  in  lieu  thereof  "6040,  and 

10  6056". 

11  (3)  Penalties.— Section  6652  (relating  to  failure 

12  to  file  certain  information  returns)  is  amended  by  adding 

13  at  the  end  thereof  the  following  new  subsection: 

14  "(f)  Information  Required  in  Connection  With 


15  Certain  Plans  of  Deferred  Compensation. — In  the 

16  case  of  failure  to  file  a  return  required  under  section  6040 

17  (relating  to  information  required  in  connection  with  certain 

18  plans  of  deferred  compensation)  or  6047  (relating  to  in- 

19  formation  relating  to  certain  trusts  and  annuity  and  bond 

20  purchase  plans)  on  the  date  and  in  the  manner  prescribed 

21  therefor  (determined  with  regard  to  any  extension  of  time 

22  for  filing) ,  unless  it  is  shown  that  such  failure  is  due  to 

23  reasonable  cause  there  shall  be  paid  (on  notice  and  demand 

24  by  the  Secretary  or  liis  delegate  and  in  the  same  manner 

25  as  tax)  by  the  person  failing  so  to  file,  $10  for  each  day 
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1  during  which  such  failure  continues,  but  the  total  amount 

2  imposed  hereunder  on  any  person  for  failure  to  file  any 

3  return  shall  not  exceed  $5,000.". 

4  (k)   Excess  Contributions— Section  401(e)(1) 

5  (B)  is  amended  by  striking  out  clause  (ii)  and  inserting 

6  in  lieu  thereof: 

7  "  (ii)  with  respect  to  any  plan  other  than 
3  a  defined  benefit  plan,  the  amount  of  any  con- 
9  tribution  made  by  any  owner-employee  (as  an 

10  employee)  at  a  rate  which  exceeds  the  rate  of 

H  contributions  permitted  to  be  made  by  employ- 

12  ees  other  than  owner-employees;" 

13  (1)  Plans  Benefiting  Self-Employed  Indtvid- 

14  tjals. — Section  401  (c)  (relating  to  definitions  and  rules  re- 

15  lating  to  self-employed  individuals  and  owner-employees)  is 

16  amended  by  adding  at  the  end  thereof  the  following  new 

17  paragraph : 

13  "(6)  Additional  requirements  for  qtjalifi- 

19  cation  of  trusts  and  plans  benefiting  self-em- 

20  ployed  individuals. — A  trust  forming  part  of  a  pen- 

21  sion  or  profit-sharing  plan  which  provides  contributions 

22  or  benefits  for  employees  some  or  all  of  whom  are  em- 

23  ployees  within  the  meaning  of  paragraph  ( 1 )  shall  con- 
24.  stitute  a  qualified  trust  only  if — 

25  "(A)  under  the  plan,  forfeitures  attributable 
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1  to  contributions  made  on  behalf  of  an  employee 

2  other  than  an  employee  within  the  meaning  of  para- 

3  graph  (1)  may  not  inure  to  the  benefit  of  any  in- 

4  dividual  who,   at  any  time  during  the  period 

5  beginning  with  the  taxable  year  lor  which  the 

6  contribution  is  made  and  ending  with  the  taxable 

7  year  during  which  the  forfeiture  occurs,  is  an  em- 

8  ployee  within  the  meaning  of  paragraph  ( 1 ) ,  and 

9  "(B)  in  the  case  of  a  defined  benefit  pension 

10  plan,  a  separate  account  is  maintained  with  respect 

11  to  all  participants  under  the  plan  who  are  not  em- 

12  ployees  within  the  meaning  of  paragraph  (1)  and 

13  another  separate  account  is  maintained  with  respect 

14  to  all  participants  under  the  plan  who  are  employees 

15  within  the  meaning  of  paragraph  ( 1 ) ." 

16  (m)  Conforming  and  Clerical  Amendments.— 

17  (i)  Section  6033  (c)  relating  to  cross-references) 

18  is  amended  by  adding  at  the  end  thereof  the  following: 

19  "For  provisions  relating  to  information  required 

20  in  connection  with  certain  plans  of  deferred  compensa- 

21  tion,  see  section  6040.". 

22  (2)   Section  6047   (relating  to  information  with 

23  respect  to  certain  trusts  and  annuity  and  bond  purchase 

24  plans)  is  amended  by  striking  out  subsection  (d)  and 
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1  inserting  in  lieu  thereof  the  following : 

2  "(d)  Cross  References  — 

3  "  ( 1 )  For  provisions  relating  to  penalties  for  failure 

4  to  file  a  return  required  by  this  section,  see  section 

5  6652  (f ) . 

6  "(2)  For  criminal  penalty  for  furnishing  fraudu- 

7  lent  information,  see  section  7207.". 

8  (3)  Section  6051  (relating  to  receipts  for  employ- 

9  ees)  is  amended  by  inserting  after  "exemption, "  in  sub- 

10  section  (a)  the  following:  "or  who  pays  wages  as  defined 

11  in  section  3121  (a) ,  3306  (b) ,  or  3041  (a)  to  an  individ- 

12  ual  who  is  an  active  participant  in  a  plan  described  in 

13  section  219(b)  (2),". 

14  (4)  The  table  of  sections  for  subpart  A  of  part  III 

15  of  subchapter  A  of  chapter  61  is  amended  by  striking  out 

16  the  last  item  and  inserting  in  lieu  thereof  the  following : 

"Sec.  6040.  Information  required  in  connection  with  certain 

plans  of  deferred  compensation. 
"Sec.  6040A.  Cross-references.". 

17  (5)  Section  62  (relating  to  definition  of  adjusted 

18  gross  income)  is  amended  by  adding  after  paragraph 

19  (9)  the  following  new  paragraph : 

20  "(10)  Money  purchase  pension  plans— The 

21  deduction  allowed  by  section  410  (c) .". 

22  (6)  Clerical  amendments  — 

23  (A)  The  table  of  sections  for  part  I  of  sub- 
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1  chapter  D  of  chapter  1  as  amended  by  sections  701 

2  (b)  and  (e)  of  this  Act  is  further  amended  by  in- 

3  serting  at  the  end  thereof  the  following  new  item: 

"Sec.  410.  Inclusion  of  certain  employer  contributions  in 
gross  income.". 

4  (B)  The  table  of  sections  for  subchapter  B  of 

5  chapter  68  as  amended  by  section  221  (b)  of  this 

6  Act  is  further  amended  by  inserting  at  the  end 

7  thereof  the  following  new  item: 

"Sec.  6691.  Reports  by  employers.". 

8  (n)  Effective  Dates. — Except  as  otherwise  provided 


9  in  this  section,  the  amendments  made  by  this  section  shall 
10   take  effect  on  January  1,  1974. 
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Mr.  Mansfield.  Mr.  President,  the  unanimous-consent  agreement  on 
the  pending  business  will  not  start  running  until  tomorrow.  There  will 
be  no  votes  on  this  legislation  or  amendments  thereto  this  afternoon, 
but  if  any  Member  wants  to  speak  for  or  against  the  pending  legisla- 
tion, he  should  feel  free  to  do  so,  with  the  assurance  that  it  will  not  be 
under  a  time  limitation,  and  with  the  further  assurance  that  the  time 
limitation  will  start  running  tomorrow  immediately  after  the  majority 
and  minority  leaders  have  been  recognized. 

The  Presiding  Officer.  Has  the  Senator  made  that  request  ? 

Mr.  Mansfield.  Yes;  Mr.  President  that  request  has  already  been 
agreed  to. 

The  Presiding  Officer.  I  thank  the  distinguished  majority  leader. 
******* 

Authorization  for  Submission  and  Printing  of  Amendments  to  S. 
4,  Retirement  Income  Security  for  Employees  Act,  Until  Mid- 
night Tonight 

Mr.  Robert  C.  Byrd.  Mr.  President,  at  the  request  of  the  distin- 
guished Senator  from  Wisconsin  (Mr.  Nelson),  I  ask  unanimous  con- 
sent that  it  be  in  order  to  submit  for  printing  until  midnight  tonight 
amendments  to  S.  4,  the  Retirement  Income  Security  for  Employees 
Act. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 
******* 

Program 

Mr.  Robert  C.  Byrd.  Mr.  President,  the  program  for  tomorrow  is  as 
follows : 

The  Senate  will  convene  at  10  a.m. 

After  the  two  leaders  or  their  designees  have  been  recognized  under 
the  standing  order,  the  Senate  will  proceed  to  the  consideration  of  S. 
4,  the  Retirement  Income  Security  for  Employees  Act,  under  a  time 
limitation.  Yea-and-nay  votes  will  occur  on  amendments  thereto,  and 
hopefully  we  may  be  able  to  complete  the  bill  tomorrow. 

******* 

Reports  of  Committees 
******* 

By  Mr.  Talmadge  (for  Mr.  Long),  from  the  Committee  on  Finance, 
without  amendment : 

H.R.  4200.  An  act  to  amend  section  122  of  the  Internal  Revenue 
Code  of  1954  (Rept,  No.  93-394). 

******* 

[The  texts  of  H.R.  4200,  as  reported  in  the  Senate,  and  S.  Rept.  93- 
394,  follow :] 
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Calendar  No.  370 

>  CONGRESS  ff  n  m  OAA 
1st  Session        ^    R#  4200 

[Report  No.  93-394] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  28  (legislative  day,  June  25),  1973 
Read  twice  and  referred  to  the  Committee  on  Finance 

September  17, 1973 
Reported  by  Mr.  Talmadge  (for  Mr.  Long),  without  amendment 

AN  ACT 

To  amend  section  122  of  the  Internal  Revenue  Code  of  1954. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  section  122(a)  of  the  Internal  Revenue  Code  of 

4  1954  (relating  to  certain  reduced  uniform  services  retirement 

5  pay)  is  amended  to  read  as  follows: 

6  "(a)  Genebal  Rule. — In  the  case  of  a  member  or 

7  former  member  of  the  uniformed  services  of  the  United 

8  States,  gross  income  does  not  include  the  amount  of  any 

9  reduction  in  his  retired  or  retainer  pay  pursuant  to  the  pr<>- 

10  visions  of  chapter  73  of  title  10  of  the  United  States  Code." 

11  (b)  Section  122(b)  (2)  of  such  Code  is  amended  by 
II 
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1  striking  out  "section  1438"  in  subparagraph  (B)  and  in- 

2  serting  in  lieu  thereof*' 'section  1438  or  1452  (d)  ". 

3  (c)  Section  72  (o)  of  such  Code  is  amended  by  insert- 

4  ing  after  "Plan"  in  the  heading  of  such  section  "or  Sur- 

5  vtvor  Benefit  Plan". 

6  (d)  Section  101  (b)  (2)  (D)  of  such  Code  is  amended 

7  by  striking  out  "if  the  individual  who  made  the  election 

8  under  such  chapter"  and  inserting,  in  lieu  thereof  "if  the 

9  member  or  former  member  of  the  uniformed  services  by 

10  reason  of  whose  death  such  annuity  is  payable". 

11  (e)  Section  2039  (c)  of  such  Code  is  amended  by  strik- 

12  ing  out  "section  1438"  in  the  last  sentence  and  inserting  in 

13  lieu  thereof  "section  1438  or  1452  (d)  ". 

14  (f)  The  amendments  made  by  subsections  (a) ,  (b) , 

15  and  (c)  shall  apply  to  taxable  years  ending  on  or  after  Sep- 

16  tember  21,  1972.  The  amendments  made  b}r  subsections  (d) 

17  and  (e)  shall  apply  with  respect  to  individuals  dying  on  or 

18  after  such  date. 

Passed  the  House  of  Representatives  June  27,  1973. 

Attest:  W.  PAT  JENNINGS, 

Clerk. 
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Calendar  No.  370 

93d  Congress     )  SENATE  (  Report 

1st  Session       J  \  No.  93-394 


TAX  TREATMENT  OF  SURVIVOR  BENEFIT  PLANS  OF 
THE  UNIFORMED  SERVICES 


September  17, 1973. — Ordered  to  be  printed 


Mr  Talmadge  ( for  Mr.  Long)  ,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  4200] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
4200)  to  amend  section  122  of  the  Internal  Revenue  Code  of  1954, 
having  considered  the  same,  reports  favorably  thereon  without 
amendment  and  recommends  that  the  bill  do  pass. 

I.  SUMMARY 

This  bill,  as  passed  by  the  House,  makes  several  amendments  to  the 
Internal  Revenue  Code  of  1954  which  are  designed  to  continue  the 
same  tax  treatment  for  servicemen  and  former  servicemen  of  the 
United  States  under  the  Survivor  Benefit  Plan  (recently  enacted  in 
P.L.  92—125)  as  formerly  was  available  for  them  under  the  Retired 
Serviceman's  Family  Protection  Plan  in  the  case  of  annuities  for  sur- 
viving spouses  or  certain  child  beneficiaries.  Under  the  present  tax 
law,  a  member  or  former  member  of  the  uniformed  services  of  the 
United  States  who  receives  a  reduced  amount  of  retired  or  retainer 
pay  because  of  his  election  to  contribute  to  the  program  for  survivor 
annuity  benefits  is  not  required  to  include  in  his  gross  income  the 
amount  of  this  reduction  in  his  pay.  However,  the  law  governing  these 
annuities  has  recently  been  changed  by  the  new  Survivor  Benefit  Plan 
to  provide  that  survivor  annuity  benefits  apply  unless  the  retired  serv- 
iceman elects  not  to  participate.  The  bill  conforms  the  existing  tax 
treatment  to  this  change  in  the  election  requirement  under  the  new 
Survivor  Benefit  Plan.  Thus,  where  a  serviceman  (or  former  service- 
man) does  not  elect  out  of  the  new  Survivor  Benefit  Plan  and  as  a 
result  receives  reduced  retired  pay,  the  amount  of  the  reduction  is  not 
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taxed  to  him.  Similar  conforming  amendments  are  also  made  to  other 
provisions  of  the  tax  laws. 

The  committee  accepted  the  House-passed  bill  without  change. 

II.  GENERAL  STATEMENT 

Until  recently,  a  serviceman  (or  former  serviceman)  could  provide 
survivor  benefits  for  his  dependents  only  by  electing  to  participate 
in  the  Retired  Serviceman's  Family  Protection  Plan.  If  a  retired  serv- 
iceman made  the  election  under  this  plan,  he  would  receive  a  reduced 
amount  of  retired  or  retainer  pay  in  order  to  finance  survivor  benefits 
for  his  dependents.  Since  this  retirement  program  is  not  funded  and 
for  that  reason  is  not  a  qualified  pension  plan  under  the  tax  laws 
(sec.  401(a)  of  the  Code),  a  special  rule  was  provided  for  retired 
servicemen  participating  in  this  program.  This  provision  (sec.  122 
of  the  Code)  provides  that  in  the  case  where  a  member  (or  former 
member)  of  the  uniformed  services  of  the  United  States  makes  an 
election  to  participate  in  the  Retired  Serviceman's  Family  Protection 
Plan,  the  amount  of  any  reduction  in  his  retired  or  retainer  pay 
on  account  of  his  contribution  to  the  plan  would  not  be  taxed  to  him. 

Congress  recently  passed  legislation  (P.L.  92-4:25)  which  com- 
pletely revised  the  program  for  survivor  benefits  for  dependents  of 
retired  servicemen.  Under  this  newly  enacted  Survivor  Benefit  Plan, 
the  survivor  benefits  will  be  automatically  provided  and  the  retired  or 
retainer  pay  of  a  serviceman  is  automatically  reduced  unless  he  elects 
not  to  participate  in  the  plan. 

Since  present  law  is  cast  in  terms  of  an  election  into  the  program 
and  the  new  survivor  benefit  program  is  automatically  provided  unless 
a  retired  serviceman  elects  out  of  the  program,  the  committee  agrees 
with  the  House  that  it  is  appropriate  to  make  the  necessary  changes 
in  the  tax  law  so  that  under  the  new  survivor  benefit  program  the  iden- 
tical tax  treatment  will  apply  to  servicemen  (or  former  servicemen) 
receiving  reduced  retired  or  retainer  pay  as  under  the  old  program. 
Accordingly,  the  committee's  bill  provides  that  where  a  retired  serv- 
iceman does  not  elect  out  of  the  new  survivor  benefit  program  and  thus 
is  automatically  covered  so  that  he  receives  reduced  retired  or  retainer 
pay  on  account  of  his  contribution  to  the  program,  the  amount  of  the 
reduction  is  not  to  be  taxed  to  him. 

The  bill  also  makes  a  similar  conforming  amendment  in  the  pro- 
vision allowing  an  exclusion  of  up  to  $5,000  paid  to  a  survivor  of 
af  deceased  serviceman  who  retired  because  of  disability  and  died 
before  attaining  normal  retirement  age.  In  addition,  the  bill  also  con- 
forms the  estate  and  gift  tax  exclusions  available  under  the  present 
tax  law  for  the  value  of  survivor  annuities  under  the  new  survivor 
benefit  program. 

The  income  tax  amendments  apply  to  taxable  years  ending  on  or 
after  September  21,  1972,  which  is  the  date  of  enactment  of  the  new 
Survivor  Benefit  Plan  (P.L.  92-425) ,  or  in  the  case  of  the  death  bene- 
fit exclusion  those  who  die  on  or  after  that  date.  The  estate  tax  amend- 
ment applies  to  individuals  dying  on  or  after  September  21,  1972. 
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III.  EFFECT  ON  THE  REVENUES  OF  THE  BILL 

In  compliance  with  section  252(a)  of  the  Legislative  Reorganization 
Act  of  1970,  the  following  statement  is  made  relative  to  the  costs  to 
be  incurred  in  carrying  out  this  bill  and  the  effect  on  $he  revenues  of 
the  bill.  The  committee  estimates  that  since  this  bill  continues  the 
existing  tax  treatment  for  survivor  benefit  plans  of  the  uniformed 
services,  there  will  be  no  gain  or  loss  in  revenues.  The  Treasury - 
Department  agrees  with  this  statement. 

IV.  VOTE  OF  COMMITTEE  IN  REPORTING  THE  BILL 

In  compliance  with  section  133  of  the  Legislative  Reorganization 
Act,  as  amended,  the  following  statement  is  made  relative  to  the  vote 
of  the  committee  on  reporting  the  bill.  This  bill  was  ordered  favorably 
reported  by  the  committee  without  a  roll  call  vote  and  without 
objection. 

V.  CHANGES  IN  EXISTING  LAW 

In  compliance  with  subsection  (4)  of  Rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brakets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

INTERNAL  REVENUE  CODE  OF  1954 
*  *  *  *  *  *  * 

CHAPTER  1— NORMAL  TAXES  AND  SURTAXES 
******* 

Subchapter  B — Computation  of  Taxable  Income 
******* 

PART  II — ITEMS  SPECIFICALLY  INCLUDED  IN  GROSS  INCOME 
******* 

SEC.  72.  ANNUITIES;  CERTAIN  PROCEEDS  OF  ENDOW- 
MENT AND  LIFE  INSURANCE  CONTRACTS. 
******* 

(o)  Annuities  Under  Retired  Servicemen's  Family  Protection 
Plan  or  Survivor  Benefit  Plan. — Subsections  (b)  and  (d)  shall  not 
apply  in  the  case  of  amounts  received  after  December  31,  19G5,  as  an 
annuity  under  chapter  73  of  title  10  of  the  United  States  Code,  but  all 
such  amounts  shall  be  excluded  from  gross  income  until  there  has  been 
so  excluded  (under  section  122(b)(1)  or  this  section,  including 
amounts  excluded  before  January  1,  1966)  an  amount  equal  to  the  con- 
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sideration  for  the  contract  (as  defined  by  section  122(b)  (2) ),  plus  any 
amount  treated  pursuant  to  section  101(b)  (2)  (D)  as  additional  con- 
sideration paid  by  the  employee.  Thereafter  all  amounts  so  received 
shall  be  included  in  gross  income.  ^ 

*  *  *  *  *  *  * 

PART  IT!  ITEMS  SPECIFICALLY  EXCLUDED  FROM  GROSS  INCOME 

******* 

SEC.  101.  CERTAIN  DEATH  BENEFITS. 

******* 

(b)  Employees'  Death  Benefits. — 

(1)  General  rule. — Gross  income  does  not  include  amounts 
received  (whether  in  a  single  sum  or  otherwise)  by  the  bene- 
ficiaries or  the  estate  of  an  employee,  if  such  amounts  are  paid 
by  or  on  behalf  of  an  employer  and  are  paid  by  reason  of  the 
death  of  the  employee. 

(2)  Special  rules  for  paragraph  (1). — 

(A)  $5,000  limitation. — The  aggregate  amounts  exclud- 
able under  paragraph  (1)  with  respect  to  the  death  of  any 
employee  shall  not  exceed  $5,000. 

(B)  Nonforfeitable  rights. — Paragraph  (1)  shall  not 
apply  to  amounts  with  respect  to  which  the  employee  pos- 
sessed, immediately  before  his  death,  a  nonforfeitable  right  to 
receive  the  amounts  while  living.  This  subparagraph  shall 
not  apply  to  total  distributions  payable  (as  defined  in  section 
402(a)  (3) )  which  are  paid  to  a  distributee  within  one  taxable 
year  of  the  distributee  by  reason  of  the  employee's  death — 

(i)  by  a  stock  bonus,  pension,  or  profit-sharing  trust 
described  in  section  401(a)  which  is  exempt  from  tax 
under  section  501  (a) , 

(ii)  under  an  annuity  contract  under  a  plan  described 
in  section  403  (a) ,  or 

(iii)  under  an  annuity  contract  purchased  by  an  em- 
ployer which  is  an  organization  referred  to  in  section 
170(b)  (1)  (A)  (ii)  or  (vi)  or  which  is  a  religious  orga- 
nization (other  than  a  trust)  and  which  is  exempt  from 
tax  under  section  501(a),  but  only  with  respect  to  that 
portion  of  such  total  distributions  payable,  which  bears 
the  same  ratio  to  the  amount  of  such  total  distributions 
payable  which  is  (without  regard  to  this  subsection) 
includible  in  gross  income,  as  the  amounts  contributed 
by  the  employer  for  such  annuity  contract  which  are 
excludable  from  gross  income  under  section  403(b)  bear 
to  the  total  amounts  contributed  by  the  employer  for 
such  annuity  contract, 

(C)  Joint  and  survivor  annuities. — Paragraph  (1)  shall 
not  apply  to  amounts  received  by  a  surviving  annuitant  under 


1576 


5 

a  joint  and  survivor's  annuity  contract  after  the  first  day  of 
the  first  period  for  which  an  amount  was  received  as  an  an- 
nuity by  the  employee  (or  would  have  been  received  if  the 
employee  had  lived). 

(D)  Other  annuities. — In  the  case  of*any  amount  to 
which  section  72  (relating  to  annuities,  etc.)  applies,  the 
amount  which  is  excludable  under  paragraph  (1)  (as  modi- 
fied by  the  preceding  subparagraphs  of  this  paragraph)  shall 
be  determined  by  reference  to  the  value  of  such  amount  as 
of  the  day  on 'which  the  employee  died.  Any  amount  so  ex- 
cludable under  paragraph  (1)  shall,  for  purposes  of  section 
72,  be  treated  as  additional  consideration  paid  by  the  em- 
ployee. Paragraph  (1)  shall  not  apply  in  the  case  of  an  an- 
nuity under  chapter  73  of  title  10  of  the  United  States  Code 
[if  the  individual  who  made  the  election  under  such  chapter] 
if  the  member  or  former  member  of  the  uniformed  services 
by  reason  of  whose  death  such  annuity  is  payable  died  after 
attaining  retirement  age. 
(3)  Self-employed  individual  not  considered  an  employee. — 
For  purposes  of  this  subsection,  the  term  "employee"  does  not  in- 
clude an  individual  who  is  an  employee  within  the  meaning  of  sec- 
.tion  401(c)  (1)  (relating  to  self-employed  individuals). 
*  *  *  *  *  *  * 

SEC.  122.  CERTAIN   REDUCED   UNIFORMED  SERVICES 
RETIREMENT  PAY. 

(a)  General  Rule. — In  the  case  of  a  member  or  former  member  of 
the  uniformed  services  of  the  United  States  [who  has  made  an  election 
under  chapter  73  of  title  10  of  the  United  States  Code  to  receive  a 
reduced  amount  of  retired  or  retainer  pay],  gross  income  does  not 
include  the  amount  of  any  reduction  [after  December  31,  1965,]  in 
his  retired  or  retainer  pay  [by  reason  of  such  election]  pursuant  to  the 
provisions  of  chapter  73  of  title  10  of  the  United  States  Code. 

(b)  Speclvl  Rule. — 

(1)  Amount  excluded  from  gross  income. — In  the  case  of  any 
individual  referred  to  in  subsection  (a) ,  all  amounts  received  after 
December  31,  1965,  as  retired  or  retainer  pay  shall  be  excluded 
from  gross  income  until  there  has  been  so  excluded  an  amount 
equal  to  the  consideration  for  the  contract.  The  preceding  sentence 
shall  apply  only  to  the  extent  that  the  amounts  received  would, 
but  for  such  sentence,  be  includable  in  gross  income. 

(2)  Consideration  for  the  contract. — For  purposes  of  para- 
graph (1)  and  section  72(o),  the  term  "consideration  for  the  con- 
tract" means,  in  respect  of  any  individual,  the  sum  of — 

(A)  the  total  amount  of  the  reductions  before  January  1, 
1966,  in  his  retired  or  retainer  pay  by  reason  of  an  election 
under  chapter  1>\  of  title  10  of  the  United  States  Code,  and 

(P>)  any  amounts  deposited  at  any  time  by  him  pursuant 
'  to  section  1438  or  H52{d)  of  such"  title  10. 
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CHAPTER  11— ESTATE  TAX 
*  ****** 

Subchapter  A — Estates  of  CitizenI  or  Residents 
******* 

PART  HI  GROSS  ESTATE 

'*  *•  *  *  *  *  * 

SEC.  2039.  ANNUITIES. 

(a)  General. — The  gross  estate  shall  include  the  value  of  an  an- 
nuity or  other  payment  receivable  by  any  beneficiary  by  reason  of  sur- 
viving the. decedent  under  any  form  of  contract  or  agreement  entered 
into  after  March  3, 1931  (other  than  as  insurance  under  policies  on  the 
life  of  the  decedent) ,  if,  under  such  contract  or  agreement,  an  annuity 
or  other  payment  was  payable  to  the  decedent,  or  the  decedent  pos- 
sessed the  right  to  receive  such  annuity  or  payment,  either  alone  or  in 
conjunction  with  another  for  his  life  or  for  any  period  not  ascertain- 
able without  reference  to  his  death  or  for  any  period  which  does  not 
in  fact  end  before  his  death. 

(b)  Amount  Includible. — Subsection  (a)  shall  apply  to  only  such 
part  of  the  value  of  the  annuity  or  other  payment  receivable  under 
such  contract  or  agreement  as  is  proportionate  to  that  part  of  the 
purchase  price  therefor  contributed  by  the  decedent.  For  purposes  of 
this  section,  any  contribution  by  the  decedent's  employer  or  former 
employer  to  the  purchase  price  of  such  contract  or  agreement  (whether 
or  not  to  an  employee's  trust  or  fund  forming  part  of  a  pension, 
annuity,  retirement,  bonus  or  profit-sharing  plan)  shall  be  considered 
to  be  contributed  by  the  decedent  if  made  by  reason  of  his  employ- 
ment. 

(c)  Exemption  of  Annuities  Under  Certain  Trusts  and  Plans. — 
Notwithstanding  the  provisions  of  this  section  or  of  any  provision  of 
law,  there  shall  be  excluded  from  the  gross  estate  the  value  of  an  annu- 
ity or  other  payment  receivable  by  any  beneficiary  (other  than  the 
executor)  under — 

(1)  an  employees'  trust  (or  under  a  contract  purchased  by  an 
employees'  trust)  forming  part  of  a  pension,  stock  bonus,  or 
profit-sharing  plan  which,  at  the  time  of  the  decedent's  separation 
from  employment  (whether  by  death  or  otherwise) ,  or  at  the  time 

.       of  termination  of  the  plan  if  earlier,  met  the  requirements  of 
section  401(a)  ; 

(2)  a  retirement  annuity  contract  purchased  by  an  employer 
. ...  (and  not  by  an  emplo}Tees'  trust)  pursuant  to  a  plan  which,  at  the 

time  of  decedent's  separation  from  employment  (by  death  or 
otherwise),  or  at  the  time  of  termination  of  the  plan  if  earlier, 
was  a  plan  described  in  section  403  (a)  ; 

(3)  a  retirement  annuity  contract  purchased  for  an  employee 
by  an  employer  which  is  an  organization  referred  to  in  section  170 
*(b)  (1)  (A)  (ii)  or(vi) ,  or  which  is  a  religious  organization  (other 
than  a  trust),  and  which  is  exempt  from  tax  under  section  501 
(a)  ;  or  ■  * 
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(4)  chapter  73  of  title  10  of  the  United  States  Code. 
If  such  amounts  payable  after  the  death  of  the  decedent  under  a  plan 
described  in  paragraph  (1)  or  (2),  under  a  contract  described  in  para- 
graph (3),  or  under  chapter  73  of  title  10  of  the  Unhed  States  Code' 
are  attributable  to  any  extent  to  payments  or  contributions  madeNby 
the  decedent,  no  exclusion  shall  be  allowed  for  that  part  of  the  value 
of  such  amounts  in  the  proportion  that  the  total  payments  or  contribu- 
tions made  by  the  decedent  bears  to  the  total  of  payments  or  contribu- 
tions made.  For  purposes  of  this  subsection,  contributions  or  payments 
made  by  the  decedent's  employer  or  former  employer  under  a  trust  or 
plan  described  in  paragraph  (1)  or  (2)  shall  not  be  considered  to  be 
contributed  by  the  decedent,  and  contributions  or  payments  made  by 
the  decedent's  employer  or  former  employer  toward  the  purchase  of  an 
annuity  contract  described  in  paragraph  (3)  shall,  to  the  extent  ex- 
cludable from  gross  income  under  section  403(b),  not  be  considered  to 
be  contributed  by  the  decedent.  For  purposes  of  this  subsection,  con- 
tributions or  payments  on  behalf  of  the  decedent  while  he  was  an  em- 
ployee within  the  meaning  of  section  401(c)  (1)  made  under  a  trust  or 
plan  described  in  paragraph  (1)  or  (2)  shall  be  considered  to  be  con- 
tributions or  payments  made  by  the  decedent.  For  purposes  of  this 
subsection,  amounts  payable  under  chapter  73  of  title  10  of  the  United 
States  Code  are  attributable  to  payments  or  contributions  made  by  the 
decedent  only  to  the  extent  of  amounts  deposited  by  him  pursuant  to 
section  1438  or  1452(d)  of  such  title  10. 
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